Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of %
Junk Fax Prevention Act of 2005 )  CG Docket No, 05-338

Rules and Regulations Implementing the CG Docket No. 02-278
Telephone Consumer Protection Act of 1991

Declaration of Scott Z. Zimmermann in Support of Edward Simon’s Comments on
the Petition for Waiver of the Commission’s Rule on Opt-Out Notices on Fax
Advertisements Filed by Healthways, Inc. and Healthways WholeHealth Networks,
Inc.

L. | am an attorney of law duly licensed by the State Bar of California. [ am
co-counsel with Payne & Fears LLP representing Edward Simon (“Simon™). I have
personal knowledge of the facts set forth herein, except as to those stated on information
and belief and, as to those, I am informed and believe them to be true. If called as a
witness, I could and would competently testify to the matters stated herein. 1 make this
declaration in support of Simon’s Comments on the Petition for Waiver of the
Commission’s Rule on Opt-Out Notices on Fax Advertisements Filed by Healthways,
Inc. and Healthways WholeHealth Networks, Inc. (collectively, “Healthways™).

2. Attached hereto as Exhibit A is a true and correct copy of Simon’s
Complaint filed on September 16, 2014, in the Los Angeles Superior Court.
Subsequently Defendants removed the action to the United States District Court for the
Central District of California. The action was assigned to Judge Beverly Reid O’Connell
and given Case No. 2:14-cv-8022 BRO (JCx). Exhibit A is the operative complaint in
the action.

3 Attached hereto as Exhibit B is a truc and correct copy of the Parties’ Initial

Rule 26(f) Report filed in the Simon litigation on January 26, 2015, as Docket Entry. 25.




4, Attached hereto as Exhibit C is a true and correct copy of Defendant
Healthways WholeHealth Networks Inc.’s responses to Simon’s Interrogatories served in
the Simon litigation.

5. Attached hereto as Exhibit D is a true and correct copy of Healthways’s
Amended Answer filed in the Simon litigation on November 26, 2014, as Docket Entry
17.

6. Attached hereto as Exhibit E is a true and correct copy of the District
Court’s order in the Simon litigation denying Defendants’ motion to stay, filed on April
7, 20135, as Docket Entry 46.

7. Attached hereto as Exhibit F is a true and correct copy of a form of
Healthways WholeHealth Networks Inc.’s Participating Practitioner Agreement that I

received from Simon.

[ declare under penalty of perjury under the Jaws of the United States of America
that the foregoing is true and correct. Executed April [Q, 2015, at Santa Monica,

California.
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Law Offices of Scott Z. Zimmermann
Scott Z Zammermann SBN 78694
szimm f.com

601 S ueroa Street, Suite 2610
Los Ang ees California 90017
lelephone 213) 452-6509
Facsimile: (213) 622-2171

Payne & Fears LLP
C. Darryl Cordero, SBN 126689

cdc%ﬁ ﬁnefears com

rnﬁ ennedy, 228393
em eliears. com
801 @I}?y‘lllema Street, Suite 1150
Los Angeles California 90017

Tclephone g2 13) 439-9911
Facsimile: (213) 439-9922

Attorneys for Plaintiff
Edward Simon, DC,
and for all others snmllarly situated

COPY

CONFORMED COPY
ORIGINAL FILED

Superior Oourt of Callfornia
Jounty of Loa Angoles

SEP 16 2014

Sheri R. Carlet, Execulive Officer/Clerk
By Myma Baltran, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

EDWARD SIMON, DC, individually
and on behalf of all others similarly
situated,

Plaintiff,
V.

HEALTHWAYS FNC a Delaware
oration; I THWAYS

OLEHEAL IH Nb TWORKS, INC,,

a Delaware corporation;

MEDVERS TECHOLOGIES,
L.L.C., a California limited liabil 18/
company, and DOES 1 through 1,000,
inclusive,

Defendants.

BCE57TT72

Case No.
CLASS ACTION

Complaint for Violations of the Junk
Fax Prevention Act (47 U.S.C. § 227
and 47 C.F.R. § 64.1200); ])emand or
Jury Trial; Exhibit

[CAL. CIV. PROC, CoDE §§ 382, 410;
AL. R. CT. 3.760]

Plaintiff Edward Simon, DC (“Plaintiff”), brings this action on behalf of

himself and all others similarly situated, and alleges:
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Introduction

1.  More than two decades ago the Telephone Consumer Protection Act of
1991, 47 U.S.C. § 227 (“TCPA”) was enacted into law. The law responded to
widespread complaints by American consumers and businesses about the cost,
disruption and nuisance imposed by junk faxes. The law prohibited the transmission
of facsimile advertising without first obtaining the express invitation or permission
of the recipient. Despite its passage, consumers and businesses coﬁtinued to be
besieged with junk faxes. In 2005 Congress responded by strengthening the law by
amending the TCPA through the Junk Fax Prevention Act of 2005 (collectively
“JFPA” or the “Act”).’ As amended, the law requires a sender to include on its fax
advertisements a clear and conspicuous notice that discloses to recipients their right

to stop future faxes and explains how to exercise that right.

2. Plaintiff brings this class action to recover damages for and to enjoin
junk faxing by Defendants in violation of the JFPA and the regulations of the
Federal Communications Commission (“FCC”) promulgated under the Act,
Plaintiff is informed and believes, and upon such information and belief alleges, that
Defendants have, commencing within four years preceding the filing of this action,
transmitted fax advertisements in violation of the JFPA and FCC regulations.
Defendants’ violations include, but are not limited to, the facsimile transmission of
an advertisement on August 13, 2014, sent to Plaintiff’s telephone facsimile
machine via Plaintiff’s facsimile telephone number, a true and correct copy of which

advertisement is attached as Exhibit 1 hereto.

¥ Unless otherwise noted, all statutory references are to this statute in
effect since 2005.

2
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3.  Subject Matter Jurisdiction, Standing and Venue, This Court has
subject matter jurisdiction over this matter and Plaintiff has standing to seek relief in
this Court because § (b)(3) of the Act authorizes commencement of a private action
to obtain statutory damages in the minimum amount of $500 for each violation of
the JFPA and/or FCC regulations, to obtain injunctive relief, or for both such
actions. Venue is proper in this Court because the cause of action asserted in this
Complaint arose in this County by reason of Defendants’ transmission of junk faxes

to this County, including to Plaintiff.

4.  Personal Jurisdiction. This Court has personal jurisdiction over
Defendants because they each (i) regularly conduct business within the state of
California; (ii) directed the fax advertisements that are the subject of this Complaint
to recipients within the state of California; and (iii) committed at least some of their

violations of the JFPA and/or FCC regulations within the state of California.
The Parties

5.  Individual Plaintiff/Class Representative. Plaintiff Edward Simon,
DC, is, and at all times relevant hereto was, a chiropractor, doing business within
this County at premises located in North Hollywood, and the subscriber of the
facsimile telephone number, (818) 761-8705, to which junk fax advertisements,

including Exhibit 1, were sent by Defendants.

6. Defendant Healthways, Inc, Plaintiff is informed and believes, and
upon such information and belief alleges, that Defendant Healthways, Inc.
(“Healthways Parent”) is, and at all times relevant hereto was, a corporation
organized and existing under the laws of the state of Delaware and a public

company trading on NASDAQ.
3
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T Defendant Healthways WholeHealth Networks, Inc. Plaintiff is
informed and believes, and upon such information and belief alleges, that Defendant
Healthways WholeHealth Networks, Inc. (“Healthways™) is, and at all times
relevant hereto was, a corporation organized and existing under the laws of the state

of Delaware and a wholly-owned subsidiary of Healthways Parent.

8.  Defendant Medversant Technologies, L.L.C, Plaintiff is informed
and believes, and upon such information and belief alleges, that Defendant
Medversant Technologies, L.L.C. (“Medversant”) is, and at all times relevant hereto
was, a limited liability company organized and existing under the laws of the state

of California, with its principal offices located within this County.

9. Defendant Does 1 Through 1,000. Plaintiff is unaware of the true
names and capacities of Does 1 through 1,000, inclusive, and therefore sues such
defendants by their fictitious names, Plaintiff will amend this Complaint to show

the true names and capacities of the fictitiously named defendants when they are

ascertained,

10.  As used herein, the term “Defendants” refers, jointly and severally, to
Defendants Healthways Parent, Healthways, Medversant and Does 1through 1,000,

inclusive, and the term “Defendant” refers singularly to any of the Defendants.
The JFPA’s Prohibition Against Junk Faxing

11. By the early 1990s, advertisers had exploited facsimile telephone
technology to blanket the country with junk fax advertisements, This practice
imposed tremendous disruption, annoyance, and cost on American consumers and

businesses. Among other things, junk faxes tie up recipients’ telephone lines and

i
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facsimile machines, misappropriate and convert recipients’ fax paper and toner, and
require recipients to sort through faxes to separate legitimate faxes from junk faxes,
and to discard the latter. Congress responded to the problem by passing the TCPA.
The law was enacted to eradicate “the explosive growth in unsolicited facsimile
advertising, or ‘junk fax.”” H.R. Rep. No. 102-317 (1991).

12.  The original law did not achieve its objectives, however, In the decade
following the law’s enactment, however, American consumers and businesses
continued to be “besieged” by junk faxes because senders refused to honor requests
by recipients to stop.” Congress responded by strengthening the law by amending it
through the JFPA. The JFPA, for the first time, required senders to disclose on their
fax advertisements that recipients have the right to stop future faxes and to explain
how they can exercise that right (hereinafter collectively the “Opt-Out Notice

Requirements”).”
Defendants’ Illegal Junk Fax Program

13,  Plaintiff is informed and believes, and upon such information and belief
alleges, that Exhibit 1 and the fax advertisements that are the subject of this
Complaint were designed as, intended as, and constituted advertisements under the
JFPA within their four corners and as part of Defendants' overall marketing
activities promoting their property, goods and services. For example, with respect

to Exhibit 1, Plaintiff is informed and believes, and upon such information and

? Federal Communications Commission, Report and Order on
Reconsideration of Rules and Regulations Implementing the TCPA of 1991, 29
Comm. Reg, 830 § 186 (2003).

$ The Opt-Out Notice Requirements are contained in § 227 éb)( L)(C)(iii),
(b)(2)(D) and (b)(E), the FCC’s regulations found at 47 C.F.R, § 64,1200(a)(4)(iii)-
Ev;) and the FCC's 2006 order. See Federal Communications Commission, Report
and Order and Third Order on Reconsideration, 21 FCC Red. 3787 4 26 (2006).
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belief alleges, that Exhibit 1 is an advertisement within the ambit of the JFPA and
FCC regulations because, inter alia, it promotes and advertises the following: (1)
the trademark “Healthways” owned by Healthways Parent; (2) the national
discounted-fee physician network and wellness program operated by Healthways;
(3) the commercial availability and qualities of a product/service known as
“ProMailSource” on a subscription-fee basis for use within and without the
Healthways network and wellness program; (4) the website, promailsource.com (a
service, which itself is an advertisement within the ambit of the JFPA and FCC
regulations) and invites recipients to visit that website; (5) the trademark
“ProMailSource” owned by Medversant; and (6) the “partnership” between

Healthways and Medversant with respect to “ProMailSource.”

14.  Plaintiff is informed and believes, and upon such information and belief
alleges, that each Defendant is directly and/or vicariously liable for the violations of
the JFPA and/or FCC regulations alleged herein because, infer alia, it: (1) was a
sender of the fax advertisements that are the subject of this Complaint because these
advertisements were sent on its behalf and/or its property, goods or services were
advertised or promoted in such advertisements; (ii) had involvement in the content,
preparation and/or transmission of the fax advertisements; (iii) received and retained
the benefits from the fax advertisements in the form of revenue and name and
trademark recognition and promotion; and (iv) had actual notice of the unlawful
activity constituting the violations alleged herein and failed to take steps to prevent

the same.

15. Plaintiff did not give Defendants prior express invitation or permission
as defined in the JFPA (§ (a)(5)) to send to him Exhibit 1 to this Complaint or any
other fax advertisements. Plaintiff is informed and believes, and upon such

information and belief alleges, that Defendants sent or caused Exhibit 1and other fax

6
COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVENTION ACT -- CLASS ACTION




LAw OFFICES OF SCOTT Z. ZIMMERMANN

o 0 9 N b R W N

[ S N e T A o B L L o e e e T e Y o S S S S W Gy W
0 ~1 S U b W= O W O 1Y R W - D

advertisements to be sent without obtaining prior express invitation or permission
from other recipients. In sending these faxes, or causing them to be sent,
Defendants also failed to include the disclosures required by the Opt-Out Notice
Requirements, in further violation of the JFPA and FCC regulations. Indeed,

Exhibit 1 has no opt-out notice whatsoever.
Class Action Allegations

16. Class Action. This action is properly maintainable as a class action
because (a) there is an ascertainable class; and (b) there is a well-defined community

of interest in the questions of fact and law involved.

17. Class Definition. The Plaintiff Class consists of all persons and
entities that were at the time subscribers of telephone numbers to which material
that discusses, describes, or promotes any of Defendants’ respective property, goods
or services (whether separately or in combination with the property, goods or
services of any other Defendant) was sent via facsimile transmission, commencing
within four years preceding the filing of this action, including, without limitation,
Exhibit 1 to this Complaint (“Plaintiff Class”). Plaintiff reserves the right to amend

the class definition following completion of class certification discovery.

18. Class Size/Ascertainability. Plaintiff is informed and believes, and
upon such information and belief alleges, that the number of persons and entities of
the Plaintiff Class is sufficiently numerous such that joinder of all members is
impracticable due to the class’s size and due to the relatively small potential
monetary recovery for each Plaintiff Class member, in comparison to the time and
costs associated with joinder in the litigation on an individual basis. Plaintiff is

further informed and believes, and upon such information and belief alleges, that the

7

COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVENTION ACT -- CLASS ACTION




LAw OFFICES OF SCOTT Z. ZIMMERMANN

= - e I = S e O U e e R

T e e N e e T e N o T e e T e T Sy O Y
o 3 O bk WY =, O W 0y B WO — o

identity of all class members is readily ascertainable from records and other

documents maintained by Defendants and/or third parties.

19. Community of Interest. There is a community of interest in the
questions of fact and law involved because there are predominant questions of fact
and law (as more particularly alleged in paragraph 21) and because Plaintiff’s claims
are typical of claims held by members of the Plaintiff Class, and Plaintiff and its
counsel can adequately represent the Plaintiff Class (as more particularly alleged in

paragraph 20).

20. Typicality and Adequacy of Representation. The claims of Plaintiff
are typical of the Plaintiff Class because they were sent fax advertisements by
Defendants, have claims under the same statute and FCC regulations and are entitled
to the same damages and injunctive relief. The Plaintiff Class will be well
represented by Plaintiff and Plaintiff’s counsel. Plaintiff appreciates the
responsibilities of a class representative and understands the nature and significance
of the claims made in this case. Plaintiff can fairly and adequately represent and
protect the interests of the Plaintiff Class because there is no conflict between his
interests and the interests of other class members as it regards this action. Proposed
class counsel have the necessary resources, experience (including extensive
experience in litigating claims under the TCPA/JFPA) and ability to prosecute this

case on a class action basis.

21,  Common Questions of Law and Fact Are Predominant. Questions
of law and fact common to the class predominate over questions affecting only

individual class members.

A. Common Questions of Fact, This case presents numerous

8
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questions of fact that are common to all class members claims. Plaintiff is informed
and believes, and upon such information and belief alleges, that the case arises out
of a common nucleus of facts and that Defendants have engaged in the same general

course of conduct vis-a-vis class members, and all class members’ damages arise

out of that conduct.

B. Common Questions of Law. The case presents numerous

common questions of law, including, but not limited to:

(1)  whether the faxes are advertisements within the ambit of the

JFPA and FCC regulations;

(2) who were the senders of the faxes that are the subject of this

Complaint;

(3) whether and to what extent Defendants are vicariously liable for

each other’s acts or omissions that violate the JFPA and FCC regulations;

(4) Defendants’ mode and method of obtaining the telephone
numbers to which the faxes that are the subject of this Complaint were sent and
whether that mode and method complied with the requirements of § (b)(1)(C)(ii)
and FCC regulations;

(5) whether Defendants complied with the Opt-Out Notice
Requirements of the JFPA and FCC regulations, and the legal consequences of the

failure to comply with those requirements;

9
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(6) what constitutes a knowing or willful violation of the JFPA
within the meaning of § (b)(3);

(7)  whether Defendants committed knowing and/or willful violations
of the JFPA and/or FCC regulations;

(8)  whether damages should be increased on account of Defendants’
knowing and/or willful violations of the Act and/or FCC regulations and, if so, by

what amount; and

(9)  whether injunctive relief as prayed for in the Complaint should

be entered.

22. Appropriateness and Manageability of Class Adjudication. A class
action is an appropriate method for the fair and efficient adjudication of this matter

for several reasons:

A.  Prosecuting separate actions by individual class members would
create a risk of inconsistent or varying adjudications that would establish

incompatible standards of conduct for Defendants.

B.  Because Defendants have acted on grounds that apply generally

to the Plaintiff Class, injunctive relief is appropriate respecting the class as a whole.

C. Common questions of law and fact, including those identified in

paragraph 21, predominate over questions affecting only individual members.

10
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D.  Absent class certification there is a possibility of numerous

individual cases and, therefore, class adjudication will conserve judicial resources.

E.  Most members of the Plaintiff Class are not likely to join or
bring an individual action due to, among other reasons, the small amount to be
recovered relative to the time, effort and expense necessary to join or bring an
individual action. Because the statutory minimum damage is $500 per violation and
the JFPA does not authorize an award of attorneys’ fees to a successful plaintiff,
individual action to remedy Defendants’ violations would be uneconomical. Asa
practical matter, the claims of the vast majority of the Plaintiff Class are not likely to

be redressed absent class certification,

F.  Equity dictates that all persons who stand to benefit from the
relief sought herein should be subject to the lawsuit and, hence, subject to an order
spreading the costs of litigation among the class members in relationship to the

benefits received.

G.  Class adjudication will serve to educate class members about
their rights under the Act and FCC regulations to stop unwanted junk faxes, a
particularly important public purpose given Defendants’ failure to disclose to
recipients their right to stop future fax advertisements and how to exercise that right,

in violation of the JFPA and FCC regulations.

H. This case is manageable as a class action because, among other

things:

(i)  Defendants and/or third parties maintain records that will

enable Plaintiff to readily ascertain class members and the number of facsimile

11
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transmissions at issue and establish liability and damages.

(i)  liability and damages can be established for Plaintiff and

the Plaintiff Class with the same common proofs.

(iii) statutory damages are provided for in the Act and are the
same for all members of the Plaintiff Class and can be calculated with mathematical

certainty.

(iv) aclass action will result in an orderly and expeditious

administration of claims, and it will foster economies of time, effort and expense.

(v) aclass action will contribute to uniformity of decisions

concerning Defendants’ faxing policies and practices,

(vi) as a practical matter, the claims of the Plaintiff Class are

likely to go unredressed absent class certification.

Cause of Action for Violations of the JFPA and FCC Regulations
(Against All Defendants)

23. Incorporation. Plaintiff and the Plaintiff Class reassert and reallege
the allegations set forth in paragraphs 1 through 22, above.,

24, Defendants’ Violations of the Act and FCC Regulations.
Commencing within four years preceding the filing of this action, including, without
limitation, on August 13, 2014, Defendants violated the JFPA and FCC regulations

by, among other things, sending unsolicited advertisements and/or advertisements

12
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that violate the Opt-Out Notice Requirements from telephone facsimile machines,
computers, or other devices to telephone facsimile machines of Plaintiff and

members of the Plaintiff Class, within the United States,

25.  Private Right of Action. Under § (b)(3), Plaintiff has a private right of
action to bring this claim for damages and injunctive relief on behalf of himself and

on behalf of the Plaintiff Class to redress Defendants’ violations of the Act and FCC

regulations,

26. Imjunctive Relief. Plaintiff is entitled have preliminary and permanent
injunctions issue to: (1) prohibit Defendants, tht::ir respective employees, agents,
representatives, contractors, affiliates and all persons and entities acting in concert
with them, from committing further violations of the Act and FCC regulations,
including, without limitation, the transmission of any unsolicited advertisements, or
of any advertisements that do not comply with the Opt-Out Notice Requirements;
(2) require Defendants to deliver to Plaintiff all records of fax advertisements sent
commencing within four years of the filing of this action, including all content sent
via facsimile, fax lists, and transmission records; (3) require Defendants to adopt
ongoing educational, training and monitoring programs to ensure compliance with
the JFPA and FCC regulations, and limiting facsimile advertising activity to
personnel who have undergone such training; (4) require Defendants to provide
written notice to all persons to whom Defendants sent, via facsimile transmission,
advertisements in violation the Act and/or FCC regulations, warning such persons
that the faxing of unsolicited advertisements or advertisements that do not comply
with the Opt-Out Notice Requirements violates the JFPA and that they should not be
led or encouraged in any way by Defendant's violations of the Act and/cr FCC
regulations to send advertisements of their own that violate the Act and/or FCC

regulations; and (5) require Defendants to conspicuously place on the homepage of

13
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their websites the warnings contained in subsection 4 of this paragraph.

27. Damages. Plaintiff and members of the Plaintiff Class are entitled to
recover statutory damages in the minimum amount of $500 for each violation by
Defendants of the JFPA and/or FCC regulations, as expressly authorized by §
(b)(3)(B). In addition, Plaintiff is informed and believes, and upon such information
and belief alleges, that Defendants committed their violations willfully and/or
knowingly and that the amount of statutory damages should be increased up to three
times, also authorized by § (b)(3)(B).

Prayer for Relief

WHEREFORE, Plaintiff and the Plaintiff Class pray for judgment against

Defendants, and each of them:
I, Certifying a class described in paragraph 17 of the Complaint;

2.  Appointing Plaintiff as representative for the Plaintiff Class and

awarding Plaintiff an incentive award for his efforts as class representative;
3.  Appointing Plaintiff’s counsel as counsel for the Plaintiff Class;
4, Awarding of statutory damages in the amount of $500 for each

violation of the Act and/or FCC regulations and the trebling of such statutory

damages, in an amount not less than $5,000,000, exclusive of interest and costs,

according to proof;

14
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3 Entering preliminary and permanent injunctions requested in paragraph
26 of the Complaint;

6.  Ordering payment of Plaintiff’s costs of litigation, including, without
limitation, costs of suit and attorneys’ fees, spread among the members of the

Plaintiff Class in relation to the benefits received by the Plaintiff Class;
7.  For pre-judgment interest;

8.  For such other and further relief as the Court shall deem just and

proper.
Jury Demand

Plaintiff demands trial by jury on all issues triable by jury.

DATED: September|5,2014 LAW OFFICES OF SCOTT Z. ZIMMERMANN
PAYNE & FEARS LLP

P 7

J SCOTT Z, ZINMERMANN
Attorneys for Plaintiff Edward Simon, DC, and for
all others similarlv situated
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HEALTHWAYs ~ EROMAILSOURCE'

August 13, 2014

Ex i I Anno ent

Healthways is excited 19 snnounce our partnership with a HIPAA compliant email solution,
PraviaifSource™ is an ermail service, but unlike common email services, it ¢ secure (cannot be
hacked and protects the privacy of our mutual offices and pavents). ProMellSouvrce™ complies
with HIPAA Privacy Rules {now being diligently enforced) thal apply to il practitioners who treat

patients,

This solution allows you to communicate PHI (Protectéd Health mformatlon) via email. You will be
able 1o communicste with Healthways, your patients, health plans, attorneys, and anyone youy
currently share PH| with,

How will PraMoilSource™ bepefityou?
» You can use ProMailSource™ to communicste seeurely with 2ll your patients and other
heslthcare organizations, Your patients will appreciate your concern for their privacy.
# Reduce risk of fines far HIPAA vielstions of up to §1,500,000.
Heslthways will be utilizing ProMeilSource™ to communicate with our practitioners for
Educational Materials, Claims Management Quastions, Changes to network policies, Practitioner
credentialing updates, Practitioner enrcliment questions and more,

Healthways wllf continue to offer all of our existing communication options. We do find 3 HIPAA
compliant emall solution to be the most effective method to share and trade information with our
practitioners, .

Howr to subscribe to ProfMaliSpurce™

To subscribe, visit ups; [/promailiouce. cam/henlthways or call 1-855.252-4314.

As PraAsefiSource™ is 3 solution that is applicable beyond Healthways there is 3 cost te subscribe.
ProtMailSource™ is only $12,95 per month or an annual subscription of only $120 per year per

mallbox.

As 3 valuad Healthways partner, ProMoilSource™ has agreed to waive its $100 implementation
{fee if you subscribe prior to September 5, 2014,

Sincerely,
Martie Stabelfeldt

Healthways WholeHealth Networks, Inc.
Vice President, Physical Medicine Operations
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[COUNSEL LISTED ON SIGNATURE PAGE]

EDWARD SIMON, DC, individually
and on behalf of all others similarly
situated,

Plaintiff,
V.

HEALTHWAYS, INC., a Delaware
cowomtmn' HEALTHWAYS
WHOLEHEALTH NETWORKS, INC.,
a Delaware corporation,

MEDVERSANT TECHOLOGIES,
L.L.C., a California limited liabilit
company; and DOES 1 through 1,000,
inclusive,

Defendants

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

Case No. 2:14-CV-08022-BRO-JC
Honorable Beverly Reid O’Connell
CLASS ACTION

Parties’ Initial Rule 26(f) Report
[Fed. R. Civ. P. 26(f)]

Scheduling Conf.: February 2, 2015
Time: 1:30 p.m.
Courtroom: 14 — Spring Street

Plaintiff Edward Simon, DC (“Plaintiff"), Defendants Healthways, Inc.

(“HWAYS”) and Healthways WholeHealth Networks, Inc. (“"HWHN?) (collectively

“Healthways”), and Defendant Medversant Technologies, L.L.C. (“Medversant™)

26(f) Report.

Parties’ Initial Rule 26(f) Report

(Medversant and Healthways are collectively, “Defendants”) submit this Initial Rule

Case No. CV 14-7997 BRO
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1. Statement of the Case

Plaintiff’s Statement: This is a putative class action alleging that

Defendants violated the Telephone Consumer Protection Act, as amended by the
Junk Fax Prevention Act of 2005, 47 U.S.C. § 227, and regulations promulgated
thereunder by the Federal Communications Commission (“FCC”) (collectively
“TCPA”), by sending, via facsimile transmission, unsolicited advertisements and
advertisements that did not comply with the TCPA’s opt-out notice requirements,
The class period commenced on September 16, 2010 (four years prior to the filing
of the action, consistent with the applicable statute of limitations contained in 28
U.S.C. § 1658).

HWHN and Medversant have acknowledged in connection with Rule 26(f)
conferences successfully transmitting via facsimile approximately 5,000 and
36,000 transmissions, respectively, of the type received by Plaintiff on August 13,
2014, regarding, among other things, “ProMailSource” (discussed in more detail in
Plaintiff’s Statement on Legal Issues). Plaintiff alleges that the ProMailSource fax
he received violated the TCPA because (1) it was unsolicited, including that he did
not give any “prior express permission” via his HWHN “Participating Practitioner

Agreement;” and (2) the fax failed to contain any opt-out notice.

Healthways’ Statement: HWHN is a wholly owned subsidiary of HWAYS.
HWAYS is a health and well-being improvement company. HWHN is a

subsidiary of HWAYS that offers physical medicine benefit management to health

plans and employer groups.

In order to join HWHN’s network of practitioners, a medical care provider

INITIAL RULE 26(F) REPORT Case No, 2:14-cv-08022-BRO-JC
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has to fill out and submit to HWHN an application referred to as “Participating
Practitioner Agreement” and upon HWHN’s approval of the Participating
Practitioner Agreement, the applicant becomes a member of HWHN’s network of
practitioners. The Participating Practitioner Agreement requests contact
information, including fax number. Plaintiff completed and signed a Participating
Practitioner Agreement and was a member of HWHN’s network at the time the
relevant faxes were sent,

Sometime before June 2014, Medversant contacted HWHN to inform it of a
product/service known as “ProMailSource”, which is a HIPAA compliant e-mail
communication program. Medversant informed HWHN that the product could be
beneficial to the providers in its network. Medversant drafted the initial version of
the ProMailSource fax that was eventually sent to Plaintiff. In or around June
2014, HWHN starting sending out the ProMailSource faxes. Thereafter, on July
22, August 13 and August 20, 2014, Medversant transmitted faxes to HWHN’s
network. Plaintiff alleges that he received one of Medversant’s faxes on August
13,2014,

Healthways deny all material allegations in the complaint and deny that they
violated the TCPA. Healthways also deny that Plaintiff or the putative class is

entitled to any of the relief requested.

Medversant’ Statement: Medversant provides credentialing services and

offers communication compliance services to help its customers, like Healthways,
and the healthcare providers working within such networks, meet their information
security obligations.

In or around June 2014, Healthways began sending announcements to its

providers via fax that it would be using ProMailSource, Medversant’s new

INITIAL RULE 26(F) REPORT Case No. 2:14-cv-08022-BRO-IC
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communication compliance service, and making it available to its providers to use
in their own practices. In July, Healthways asked Medversant to transmit such
announcements via facsimile to some of its providers, Therefore, on July 22,
August 13 and August 20, 2014, Medversant transmitted faxes to providers in the
Healthways network, the content of which Medversant was not allowed to alter
without permission of Healthways, informing the providers of the new service that
Healthways would be using and its availability for use in the providers’ practices.

Plaintiff, a chiropractor and a provider in the Healthways network who
alleges that he received a fax on August 13, 2014, filed this class action. He
alleges the fax was an unsolicited advertisement that violated the TCPA because
Defendants did not provide information that would allow him to opt out of certain
kinds of faxes.

Medversant denies all material allegations in the complaint, that it has
violated the TCPA, that Plaintiff or the putative class is entitled to any of the
requested relief, and that Plaintiff has been damaged in any sum or sustained any
injury or loss by reason of any act or omission of Medversant. Medversant has
petitioned the Federal Communications Commission for retroactive waiver of the
opt-out requirements of 47 C.F.R. § 64.1200(a)(4)(iv). In the Matter of Rules &
Regulations Implementing the Tel. Consumer Prot. Act of 1991, 61
Communications Reg. (P&F) 671 (E.C.C. Oct. 30, 2014).

Please see Medversant’s Statements under “Legal Issues” and “Motions” for

further information on Medversant’s position in the action,

INITIAL RULE 26(F) REPORT Case No, 2;14-¢v-08022-BRO-JC
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2.  Subject Matter Jurisdiction

Plaintiff’s Statemnent. Plaintiff filed this action on September 16, 2014, in

Los Angeles County Superior Court. Healthways, joined by Medversant, removed
the action to this Court on October 16, 2014. This Court has subject matter
jurisdiction of this case pursuant to 28 U.S.C. § 1331 (federal question
jurisdiction). See Mims v. Arrow Fin. Sves., LLC, 132 S. Ct. 740, 742 (2012).
Spokeo, Inc. v. Robins, referenced by Defendants below, is not a TCPA case.
It is a FCRA case in which the plaintiff could not show any actual harm; here,
Plaintiff suffered identifiable concrete harm when he was sent the August 13 fax,
including wasted paper and toner and interference with his telephone line. In any

event, the whole notion that Spokeo might affect this case is pure speculation,

Healthways” Statement: Healthways incorporates Medversant’s position set
forth below.

Medversant’s Statement; A third party petition for a writ of certiorari

currently pending before the United States Supreme Court may have bearing on the
question of whether Plaintiff has standing, and therefore whether the Court has
subject matter jurisdiction, in this matter. Plaintiff does not allege any injury in
fact. Pending before the Supreme Court of the United States is the Petition for a
Writ of Certiorari of Spokeo, Inc., on the question of whether Congress may confer
Article III standing upon a plaintiff who suffers no concrete harm, and who
therefore could not otherwise invoke the jurisdiction of a federal court, by
authorizing a private right of action based on a bare violation of a federal statute.
See Spokeo, Inc. v Robins (Petition for Writ of Certiorari filed May 1, 2014). On

INITIAL RULE 26(F) REPORT ' Case No. 2:14-¢y-08022-BRO-IC
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October 6, 2014 the Supreme Court asked the United States Solicitor General to
weigh in on Spokeo’s petition. That petition specifically references the TCPA as
one of the statutes that would be impacted if the Court grants the petition and finds
that there is no subject matter jurisdiction, Medversant therefore reserves the right
to argue that the Court does not have subject matter jurisdiction, pending resolution

of the Spokeo petition (and, if the Court grants certiorari, of the Spokeo matter).

3.  Legal Issues

Plaintiff’s Statement:

Below are the major legal issues from Plaintiff’s perspective:

Advertisement Issue: On August 13, 2014, Plaintiff received a fax, a copy
of which is attached as Exhibit 1 to the Complaint., Among other things, the
August 13 fax promotes the commercial qualities and availability of an email
service “ProMailSource” (e.g., “it is secure (cannot be hacked and protects the
privacy of our mutual offices and patients)”) and seeks to have recipients subscribe
to “ProMailSource” for “only” $12.95 per month or for “only” $120 per year. The
fax announces a “partnership” between HWHN and the distributor of
“ProMailSource” (Medversant) and promotes HWHN’s physician network and
wellness program. The fax is signed by a HWHN Vice President. Plaintiff
contends that the August 13 fax is an advertisement within the scope of the TCPA.
Defendants dispute this contention.

Statutory Defenses: HWHN claims that Plaintiff provided it with his
facsimile number via Plaintiff’s "Participating Practitioner Agreement” with
HWHN. But this does not provide HWHN with a defense. There are only two

defenses under the TCPA: (1) “prior express invitation or permission” (“PEP” for

INITIAL RULE 26(F) REPORT " Case No. 2:14-cv-08022-BRO-IC
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short) and (2) “existing business relationship” (“EBR” for short). § 227(a)(5),
(B)()(C)i)(Gi).

The mere act of providing a fax number to another does not constitute PEP
under the JFPA. In order to obtain PEP “the recipient must be expressly told that
the materials to be sent are advertising materials, and will be sent by fax.” Jemiola
v. XYZ Corp., 802 N.E.2d 745, 748 (Ohio C.P. 2003). The FCC stresses that PEP
“requires that the consumer understand that by providing a fax number, he or she is
agreeing to receive faxed advertisements.” In the Matter of Rules and Regulations
Implementing the Telephone Consumer Protection Act of 1991, 18 F.C.C.R.
14014, 14129, § 193 (“FCC 2003 Order”). Similarly, the FCC has ruled that
requesting a fax number on an application form provides PEP only if it “include[s]
a clear statement indicating that, by providing such fax number, the individual
agrees to receive facsimile advertisements from that company of organization.” In
the Matter of Rules and Regulations Implementing the Telephone Consumer
Protection Act of 1991, 21 F.C.C.R. 3781, 3807, § 45 (“FCC 2006 Order™).

Moreover, the burden on a fax sender to prove PEP is extremely high:
“Senders that claim their facsimile advertisements are delivered based on the
recipient’s prior express permission must be prepared to provide clear and
convincing evidence of the existence of such permission.” FCC 2006 Order Y| 36,
emphasis added; see also FCC 2003 Order Y 46.

Accordingly, Simon contends that HWHN will not be able to establish that
Simon gave PEP to it. Nor can the other defendants assert a PEP defense because
they (1) claim no contact with Simon, and (2) cannot “piggyback” on any PEP
given to HWHN. See Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 955 (9th
Cir. 2009) (defendant cannot take advantage of express consent extended to
unaffiliated party) and FCC 2006 Order at  45.

INITIAL RULE 26(F) REFORT Case No, 2; 14-cy-08022-BRO-IC
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HWHN cannot assert an EBR defense either. The existence of an
“established business relationship” alone is not a defense under the TCPA. A
defendant’s fax must contain a “clear and conspicuous” opt-out notice setting forth
a number of mandatory disclosures. § 227(b)(2)(C)((iii), (b)(2)(D) and (b)(E), and
the FCC’s regulations found at 47 C.F.R. § 64.1200(a)(iii). The October 30, 2014,
FCC order relied upon by Defendants in connection with their contemplated
motion to stay (see Medversant’s discussion of Motions infra) reaffirmed the opt-
out notice requirements for EBR-based faxes and is not the subject of Defendants’
FCC petitions on which their motion to stay is based.

There is no opt-out notice whatsoever contained on the August 13 fax (and
based on discussions with defense counsel, there are no opt-out notices on any of
the ProMailSource faxes). Accordingly, regardless of whether Plaintiff had a
business relationship with HWHN, it cannot assert an EBR defense.

Because there are no opt-out notices on any of the faxes at issue, neither of
the other defendants can assert an EBR. Separately, these defendants did not have
a business relationship with Plaintiff and cannot “piggyback” on any EBR between
Plaintiff and HWHN. An EBR is not “fungible” according to the FCC: *“the EBR
exemption applies only to the entity with which the business or residential
subscriber has had a ‘voluntary two-way communication,” It would not extend to
affiliates of that entity.” FCC 2006 Order { 20.

Plaintiff’s Standing: Defendants deny that Plaintiff has standing. The
TCPA confers standing to private persons to sue for violations. § 227(b)(3). Just
recently, the Eleventh Circuit re-confirmed that standing for Article 111 purposes is
conferred to a TCPA plaintiff simply by being sent a fax; nothing else is
required, Palm Beach Golf Ctr.-Boca, Inc v. Sarris, 771 F.3d 1274 (11th Cir.
2014); see also, Holtzman v, Turza, 728 T.3d 682 (7th Cir. 2013); Chapman v.

INITIAL RULE 26(F) REPORT Case No, 2:14-¢v-08022-BRO-JC
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Wagener Equities, Inc., 747 F.3d 489 (7th Cir. 2014). There is no issue that Simon
was sent the August 13 fax and he therefore has standing,

Class Certification: The Seventh Circuit recently observed that *[c]lass
certification is normal in litigation under §227, because the main questions, such as
whether a given fax is an advertisement, are common to all recipients.” Ira
Holtzman, C.P.A., Ltd. v. Turza, 728 F.3d at 684; see also CE Design Ltd. v. King
Architectural Metals, Inc.,271 F.R.D. 595, 600 (N.D. I11. 2010) vacated and
remanded on other grounds, 637 F.3d 721 (7th Cir. 2011) (class certification
granted, observing that “the weight of authority, particularly in this District
[Northern District of Illinois],” supports certification of junk fax class actions).
Indeed, within the last six years, courts in the Northern District of Illinois alone
have certified classes in no fewer than nineteen contested junk fax cases’ A legion
of courts, including within the Central District—too numerous to cite—agree. See,
e.g., Vandervort v, Balboa Cap. Corp., 287 F.R.D. 554, 563 (C.D. Cal. 2012)
(Staton Tucker, l.); Critchfield Phys. Therapy v. Taranto Group, Inc., 263 P.3d
767, 778-79 (Kan. 2011); Reliable Money Order, Inc. v. McKnight Sales Co., 281
F.R.D. 327, 339 (E.D. Wis, 2012), aff’d, 704 F.3d 489 (7th Cir. 2013); Kavu, Inc.
v. Omnipak Corp., 246 F.R.D. 642, 650 (W.D. Wash. 2007); Karen S. Little, L.L.C.
v. Drury Inns, Inc., 306 S.W.3d 577, 584 (Mo. Ct. App. 2010).

Plaintiff contends that the case is well suited for class treatment because the
factual and legal issues are common to all putative class members and
predominate, and resolving the claims of the putative class via a class action is far

superior to individual actions.

Healthways’ Statemeni: Healthways dispute Plaintiff’s contentions.

Healthways contend that the faxes do not constitute advertisement, Even if the

INITIAL RULB 26(F) REPORT " Case No, 2:14-cv-08022-BRO-IC
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1 || faxes are held to constitute advertisement, Plaintiff and the putative class had an

2 || established business relationship with HWHN and gave HWHN prior express

3 || invitation or permission to send the faxes. Moreover, Plaintiff’s proposed class

4 || action formation is improper for several reasons, including: a) the issue of whether

5 || Plaintiff (or the putative class members, respectively) consented to HWHN’s

6 || alleged communication precludes certification; b) whether each member of the

7 || class received the fax; and c) whether each recipient of the fax owned the fax

8 || machine and therefore has standing to sue,

9 The key legal issues include, but are not limited to: (1) whether Plaintiff has
10 || standing to bring this lawsuit under the TCPA; (2) whether this case should be
11 || stayed pending the petitions for a waiver to the FCC; (3) whether the faxes were
12 || unsolicited advertisements under the TCPA; (4) whether Plaintiff and/or members
13 || of the putative class gave Medversant and/or Healthways express invitation or
14 || permission to send faxes; (5) whether Plaintiff and/or members of the putative
15 || class had an established business relationship with Medversant and/or Healthways;
16 || (6) if there was a violation of the TCPA, which Healthways denies, whether that
17 || violation was willful or knowing; (7) whether Plaintiff has stated a class capable of
18 || certification; (8) whether Plaintiff will fairly and adequately protect the interests of
19 || the putative class; (9) whether the facts alleged support class certification; (10)
20 || whether Plaintiff fails to show the existence of a class; (11) whether a class action
21 || isthe appropriate method for fair and efficient adjudication of this matter; (12)
22 || whether the faxes constitute advertisement; and (13) did HWAYS violate the
23 || TCPA despite not sending any faxes.
24
25 Medversant’s Statement: Medversant disputes Plaintiff’s positions.
26 || Medversant contends that the faxes at issue did not violate the TCPA because they
27
o8 10 i
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did not require an opt out notice since: they were not advertisements but rather
informational announcements by Healthways; Plaintiff had an existing business
relationship with Healthways and many members of the putative class had an
existing business relationship with one or both Defendants; and Plaintiff and the
putative class gave prior express invitation or permission to Healthways and/or
Medversant to receive faxes. Medversant also maintains that, assuming arguendo
that it violated the TCPA (and Medversant denies any such violation), such
violation was not willful or knowing. The case Jemiola v. XYZ Corp., 802 N.E.2d
745, 748 (Ohio C.P. 2003), cited by Plaintiff regarding PEP, has no precedential
value in the Central District of California.

Medversant further disputes that a class action is the appropriate vehicle for
adjudication of this dispute because, among other things, there are unique factual
issues to be addressed with respect to each individual member of the putative class,
including without limitation (1) which version of the fax was transmitted to each
member of the putative class, (2) whether each member of the putative class
received a fax, and (3) whether each member of the putative class gave prior
express permission or invitation for either or both of the Defendants to transmit the
faxes and/or had an existing business relationship with either or both of the
Defendants.

The key legal issues include, inter alia: (1) whether Plaintiff has standing to
bring this lawsuit under the TCPA; (2) whether this case should be stayed pending
the FCC’s resolution of issues relating to whether an opt out notice was required
on the faxes at issue in this case since Plaintiff and member of the putative class
gave prior express permission or invitation to Healthways and/or Medversant to
transmit the faxes; (3) whether Medversant had a high degree of involvement in the

creation and/or sending of the faxes at issue; (4) whether Medversant can or should

11
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be held liable for faxes that it transmitted at the direction of Healthways; (5)
whether the faxes at issue were unsolicited advertisements under the TCPA; (6)
whether Plaintiff and/or members of the putative class gave Medversant and/or
Healthways express invitation or permission to send him faxes; (7) whether
Plaintiff and/or members of the putative class had an established business
relationship with Medversant and/or Healthways; (8) if there was a violation of the
TCPA, which is denied, whether that violation was willful or knowing; (9) whether
Plaintiff has stated a class of litigants capable of certification for a class under the
Federal Rules of Civil Procedure or under California law; (10) whether Plaintiff
will fairly and adequately protect the interests of the putative class; (11) whether
the facts alleged support class certification; (12) whether Plaintiff fails to show the
existence of a class; (13) whether a class action is the appropriate method for fair
and efficient adjudication of this matter; (14) whether Medversant violated any of
Plaintiff’s or the putative classes’ privacy rights; and (15) whether Plaintiff is

entitled to injunctive relief.

4. Parties, Evidence, Etc.

Plaintiff’s Statement: Plaintiff is an individual. He is a doctor of

chiropractic medicine practicing in North Hollywood. He will testify regarding (1)
the facts and circumstances surrounding his receipt of the August 13 fax and any
other fax advertisements sent or caused to be sent by Defendants which are the
subject of this action (the “Faxes”); (2) his subscription, during all relevant times,
of the facsimile telephone number (818) 761-8705 to which the August 13 fax was
sent; (3) whether an established business relationship existed between Plaintiff and

Defendants at the time the Faxes were sent to Plaintiff; (4) the absence of any prior

12
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express permission given by Plaintiff to be sent the Faxes; and (5) the adequacy of
Plaintiff to act as class representative for the putative class in this case.

The "core" set of documents to be produced by Defendants in this case
consists of: (1) fax advertisements sent by Defendants; (2) fax lists used for the fax
broadcasts; and (3) reports and other documents recording the transmission of the
fax advertisements. Based on discussions at the Rule 26(f) conference, Plaintiff
understands that Defendants have these documents.

Healthways’ Statement: HWAYS is a health and well-being improvement
company. HWHN is a subsidiary of HWAYS that offers physical medicine
benefit management to health plans and employer groups.

Healthways identifies the following parties: Plaintiff, Medversant and
Healthways.

Healthways identifies the following Witnesses: Plaintiff; Megan Walker
(Senior Manager of Physical Medicine Operation for Healthways WholeHealth
Networks, Inc.); Denise Ferrari (Director of Provider Network Services & Claims
for Healthways WholeHealth Networks, Inc.); Pamela DeWeese (Manager,
Compliance for Healthways WholeHealth Networks, Inc); Dayna Carney
(Business Analyst for Healthways WholeHealth Networks, Inc.); Winnie Grim
(Analyst, Service Operations for Healthways WholeHealth Networks, Inc.); Lori
Davis (Account Management Consultant for Healthways Wholellealth Networks,
Inc.); Desiree Wood (Coordinator, Operations for Healthways WholeHealth
Networks, Inc.); Martie Stabelfeldt, (Vice President Physical Medicine Operations
for Healthways WholeHealth Networks, Inc.); Kathleen Policarpio (IT Operations
Analyst for Medversant Technologies, LLC.); Joe Beckerman (Vice President of
National Accounts for Medversant Technologies, LLC.); Noor Alikan (Vice

13
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President of Technology Operations for Medversant Technologies, LLC.) ; Matt
Haddad (Chief Executive Officer at Medversant); other employees of Healthways
and Medversant; putative class members.

Healthways identify the following documents:

Agreement between Healthways WholeHealth Networks, Inc., and
Medversant Technologies, LLC; ProMailSource faxes; Drafts of the
ProMailSource faxes; Communications between Healthways WholeHealth
Networks, Inc., and Medversant Technologies, LLC. relating to the ProMailSource
faxes; Documents related to the transmission of the ProMailSource faxes;
Documents reflecting prior relationship and/or permission from members of
Healthways WholeHealth Networks, Inc.’s network of practitioners to receive
faxes from the Healthways Defendants; Copies of documents and other tangible
items produced by Plaintiff to the extent relevant to Defendant's defenses; Copies
of documents and other tangible items produced by Medversant Technologies,

LLC to the extent relevant to Defendant's defenses.

Medversant’s Statement:

Medversant provides credentialing services to healthcare organizations such
as Healthways. The credentialing process involves gathering, verifying and
updating information from healthcare providers within the Healthways network. In
addition, Medversant offers communication compliance solutions to help its
customers, like Healthways, and the healthcare providers working within such
networks, meet their information security obligations under the Health Information
Portability and Accountability Act (“HIPAA”). As part of its credentialing
business, Medversant communicates with, follows up on requests from, and

exchanges valuable information directly with customers (healthcare organizations

14
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customers and the healthcare providers in their networks), including by fax.
Medversant is not in the advertising business.

Medversant identifies the following parties: Plaintiff; Healthways; and
Medversant.

Medversant identifies the following percipient witnesses: Plaintiff; Noor
Alikhan (Vice President of Technology Operations at Medversant); Joe Beckerman
(Vice President of National Accounts at Medversant); Matt Haddad (Chief
Executive Officer at Medversant); Kathleen Policarpio (IT Operations Analyst at
Medversant); Martie Stabelfeldt (Vice President of Physical Operations at
Healthways); Megan Walker (Senior Manager of Physical Medicine Operations at
Healthways); Denise Ferrari (Director of Provider Network Services & Claims at
Healthways); Kelley Moore (Senior buyer of Supplier Contracts Group at
Healthways); other employees of Healthways and Medversant; putative class
members.

Medversant identifies the following categories of documents: Faxes
transmitted from Medversant and/or Healthways to health care providers regarding
ProMailSource; drafts of faxes from Medversant and/or Healthways to health care
providers regarding ProMailSource; documents regarding the relationship between
Medversant and Healthways, including, but not limited to, contracts; documents
regarding the implementation of ProMailSource, including, but not limited to, test
plans, launch schedules, and statements of work; documents reflecting prior
relationships and/or permission from health care providers to receive faxes from
Medversant or Healthways; documents reflecting existing business relationships
with health care providers and/or relating to Medversant’s credentialing services;
and communications between Medversant and Healthways regarding faxes and/or

ProMailSource.
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5. Damages

Plaintiff’s Position: The TCPA provides for minimum statutory damages of

$500 per fax transmission (without showing any actual damages) that the Court
may, in its discretion, increase no more than threefold if a defendant’s violations
are either knowing or willful. § 227(b)(3). The threshold to qualify for trebling is
low. In last year's Bridgeview decision, the court adopted what it called a “more
common interpretation” of the willfully or knowingly threshold under the Act,
holding that it “simply requires that the Act be intentional or volitional, as opposed
to inadvertent, and not that defendant must have known that the conduct would
violate the statute.” Bridgeview Health Care Ctr. Lid. v. Clark, No. 09 C 5601,
2013 WL 1154206, at *7 (N.D. Ill. Mar. 19, 2013). Indeed, “‘a plaintiff does not
need to prove that defendant had knowledge of the TCPA’s provisions...”” Id.
Using the 41,000 fax transmissions acknowledged by Defendants, minimum

statutory damages are $20.5 million without consideration of trebling.

Healthways” Position: Not applicable to Healthways as defendants.

However, Healthways deny that Plaintiff has suffered any damages whatsoever.

Medversant’s Position: Not applicable to Medversant as a defendant. To

the extent it is applicable, Medversant asserts that neither Plaintiff nor any putative
class member has suffered damages and that Medversant is not liable for any
damages. Using a single sheet of paper and black toner to print a fax (assuming
the fax is even printed given that many fax lines use electronic delivery) is not

concrete harm, Further, while the TCPA provides for minimum statutory damages
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of $500 per fax transmission (which Medversant asserts is unconscionable),
Plaintiff’s calculated number of $20.5 million relies on a faulty assumption that the
41,000 fax transmissions (which differ amongst each other) comprise a single

class.

6. Insurance

Plaintiff’s Position: This is inapplicable to Plaintiff.

Healthways’ Position: Healthways has an E&O policy with ACE USA

(Illinois Union Insurance Company). The policy has a $15 million limit (including

defense expenses.)

Medvyersant’s Position: Medversant has an insurance policy with Travelers

Insurance, under which Travelers Insurance may be liable to satisfy all or part of a
possible judgment in this action. The limits of coverage are $3 million per
wrongful act with a $3 million aggregate limit. The policy limits are reduced by

any fees, costs or settlement, The carrier has issued a reservation of rights.

7. Motions

Plaintiff’s Position: Based on the information provided by Defendants at

the Rule 26(f) conference, Plaintiff does not anticipate filing a motion to add other
parties. Plaintiff anticipates that after conducting class-related discovery, Plaintiff
will file an amended complaint to reflect such discovery and to conform the

pleading to Rule 23 requirements (as Plaintiff’s current complaint is a California
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state court based pleading). Plaintiff anticipates filing a motion for class
certification, and as appropriate, @ motion for partial/complete summary judgment.
Plaintiff anticipates the need to file discovery motions, although Plaintiff is hopeful
that discovery disputes can be resolved. Plaintiff will file Motions in Limine, as
necessary.

Plaintiff will oppose any motion by Defendants to stay the action. As
Plaintiff understands it, Defendants will seek to stay the case until after the FCC
rules on their petitions to the FCC for retroactive waivers of past violations of the
FCC’s regulation requiring opt-out notices for PEP-based fax transmissions.
(Medversant has already filed its petition, and Healthways indicated that it intends
to file a petition shortly.) Defendants’ requests for retroactive waivers do not merit
a stay because, among other things, any applications for waiver would not change
discovery in the case—the retroactive waivers would only apply to transmissions
sent to persons who gave PEP, meaning Defendants would need to establish PEP
in the first instance, Plaintiff is entitled to conduct discovery regarding any alleged

PEP, and therefore the scope of discovery would remain unchanged.

Healthways’ Position: Healthways intend to file the following motions: (1)

Motion to Stay; (2) Motion for Summary Judgment; (3) Motions in Limine, if
necessary. The motion to stay will be filed jointly with Medversant for the reasons

identified by Medversant below.

Medversant’s Position: Medversant intends to file the following motions

during the course of the litigation: (1) Motion to Stay; (2) Motion for Summary
Judgment; (3) Motions in Limine, if necessary; and (4) Motions to Compel, if

necessary.
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On October 30, 2014, the FCC acknowledged in an order that, prior to the
issuance of the order, organizations reasonably may have believed that an opt out
notice was not required for faxes sent to recipients who had provided prior express
invitation or permission for the transmission of faxes, and invited organizations to
apply for retroactive waiver of 47 C.F.R. § 64.1200(a)(4)(iv). In the Matter of
Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 61
Communications Reg. (P&F) 671 (F.C.C. Oct, 30, 2014). Accordingly,
Medversant submitted a petition for retroactive waiver on January 8, 2015.
Because the FCC has yet to grant or deny Medversant’s petition for waiver, and
Medversant’s defenses, including PEP, are in part dependent upon the granting of
such waiver, it would be prejudicial to Medversant for this case to go forward and
for Medversant to have to defend itself without it knowing whether it has a PEP
defense. Physicians Healthsource, Inc. v. Endo Pharmaceuticals, et al., No, 2:14-
¢v-02289 (E.D. Pa. Jan 16, 2015). Further, the scope of discovery and potential
settlement discussions drastically change based on whether the FCC grants or
denies the waiver. There is no prejudice to Plaintiff by a stay and the Court would
benefit from waiting for the FCC to resolve the ambiguity. For these reasons,
Medversant will seek a stay of this lawsuit until the FCC grants or denies its

petition for retroactive waiver.

8.  Manual for Complex Litigation
The parties do not believe that this case needs to be governed by the Manual

of Complex Litigation.
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9. Status of Discovery

On November 19, 2014 (same day as counsel’s Rule 26(f) conference),
Plaintiff served Rule 34 requests, interrogatories and Rule 36 requests on each
Defendant. Medversant responded on December 22, 2014, and Heathways
Defendants responded (after extension granted) on January 12, 2015, Plaintiff
asserts there are a number of discovery issues outstanding regarding Defendants’
responses. Medversant contests Plaintiff’s assertion. The parties hope to resolve

their issues without court intervention,

10, Discovery Plan

The following Discovery Plan is subject to the Court’s ruling on Defendants
Motion to Stay based on Medversant’s pending petition to the FCC described

above.

a. Phasing of Discovery, Depositions, Written Discovery and

Completion Dates
i Whether to Conduct Discovery in Phases

The parties agree that class certification-related discovery and merits-related
discovery may be pursued concurrently and not phased. The parties also agree
merits-related discovery may be pursued after the Court’s ruling on Plaintiff’s
motion for class certification (in the event that the Court grants certification of a

class).
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il.  Anticipated Deponents and Completion

Plaintiff’s Position: 1t is currently premature to identify anticipated
deponents. Defendants identified 16 witnesses in their Initial Disclosures.
Accordingly, Plaintiff may need to depose up to 16 witnesses, not including
experts. Also, Plaintiff may need to depose two third-party fax broadcasters.

Healthways’ Position: 1t is presently premature to identify anticipated

deponents. However, Healthways will depose Plaintiff and other individuals that
Plaintiff may identify in responses to written discovery. Healthways may also

depose witnesses identified by Medversant and putative class members.

Medversant’s’ Position:

It is presently premature to identify anticipated deponents. However,
Medversant will depose Plaintiff and other individuals that Plaintiff may identify in
responses to written discovery. Medversant may also depose witnesses identified

by Healthways, putative class members, and other witnesses as necessary.

ili.  Anticipated Written Discovery and Schedule of

Completion

Plaintiff’s Position: Plaintiff intends to serve follow-up written discovery

to both Defendants.
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Healthways” Position: Healthways intend to serve initial written discovery
to Plaintiff. Healthways will also serve follow-up written discovery to Plaintiff,
Healthways reserve the right to serve additional discovery, including to

Medversant and putative class members.

Medversant’s’ Position: Medversant intends to serve requests for
admission, document requests, and interrogatories to Plaintiff and may serve

requests for admission, document requests, and interrogatories to Healthways.
Medversant reserves the right to serve further discovery, including to putative class

members,
iv.  Expert Discovery and Proposed Dates for Disclosures

The parties agree to disclose experts on or before September 21, 2015,
subject to the Court’s ruling on the Motion to Stay.

v.  Anticipated Date of Completion of Fact and Expert

Discovery

The parties agree that the last date to complete fact and expert discovery is
November 30, 2015, subject to the Court’s ruling on the Motion to Stay.

22
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b.  Rule 26(f)(2) —Evidence Preservation

Concurrently with the service of the Complaint upon Defendants, Plaintiff
served letters identifying evidence to be preserved by Defendants and asking
Defendants to notify any pertinent third parties to also preserve such evidence. At
the Rule 26(f) conference Defendants’ counsel stated that their respective clients

have complied with their obligations to preserve evidence under law.

¢.  Rule 26(f)(3)(C)y—Electronically Stored Information

Based on discussions between the parties, it does not appear that ESI will be
an issue, although each party reserves its rights related to ESI. Defendants indicate

that they will produce fax transmission reports in Excel format.

d.  Rule 26(f)(3)(D)—Claims of Privilege

The parties agree that the following communications do not need to be
logged on a privilege log as long as the communication has not been shared in any
part or manner with anyone to whom the privilege does not apply:

(1) Attorney-client privileged communications between Plaintiff and its
counsel of record regarding the litigation created after the litigation was filed;

(2) Attorney-client privileged communications between Defendants and
their respective counsel of record, respectively, regarding the litigation created
after the litigation was filed;

(3) Communications between or among counsel for Plaintiff, between or

among counsel for Healthways (including Healthways’ in-house counsel), and
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between or among counsel for Medversant (including Medversant’s in-house

counsel) created after the litigation was filed.

e.  Rule 26(f)(3)(E)—Changes to Limitations of Discovery

The parties agree to abide by the limits set forth in the Federal Rules of Civil
Procedure regarding discovery, without prejudice to any party’s right to seek relief

for good cause shown.

f. Protective Order

The parties anticipate agreeing on the terms of a protective order in the near
future.

11. Dispositive Motions
Plaintiff’s Position: Plaintiff anticipates filing a motion for partial/complete
summary judgment on Defendants’ statutory defenses, other liability issues, and

minimum statutory damages,

Healthways’ Position: Healthways intend to file a motion for summary

judgment on its defenses to Plaintiff’s claim.

Medversant’s’ Position: Medversant intends to make a motion for summary

judgment on its defenses to Plaintiff’s claim.
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12. Motion for Class Certification

The parties agreed that Plaintiff can file its motion for class certification by
August 1, 2015, with a projected hearing date in late September or early October,
depending on the Court’s calendar. These dates are subject to the Court’s ruling on
the Motion to Stay,

13. Settlement/Alternative Dispute Resolution

The parties agree that at this point settlement discussions are premature. The
parties have selected private mediation as their ADR method, but have not yet

selected any mediator.
14. Preliminary Estimate of Trial Length and Proposed Trial Date

The parties’ proposed trial dates are set forth in the Timetable attached at the
end of this Report. These dates are subject to the Court’s ruling on the Motion to
Stay. As the case is currently pled by Plaintiff, the trial is to be tried by jury.
Without waiver to seek modification, the parties currently estimate a trial between

four to seven days.

15. Names of Trial Counsel

For Plaintiff:
Scott Z. Zimmermann (Law Offices of Scott Z. Zimmermann) and Darryl
Cordero (Payne & Fears LLP).
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1
2 For Healthways:
3 Stephen H. Turner (Lewis Brisbois Bisgaard & Smith LLP), Patrik
4 || Johansson (Lewis Brisbois Bisgaard & Smith LLP) and Larissa Nefulda (Lewis
5 || Brisbois Bisgaard & Smith LLP).
6
7 For Medversant
8 Tanya L. Forsheit (Baker & Hostetler LLP) and Daniel M. Goldberg (Baker
9 || & Hostetler LLP).
10
11 16. Independent Expert or Master
12
13 The parties currently do not believe that there is a need for an independent
14 || expert or master.
15
16 17, Timetable
17
18 The parties’ proposed dates for pre-trial matters and trial are contained in the
19 || Timetable attached at the end of this Report. These proposed dates are subject to
20 || the Court’s ruling on the Motion to Stay.
21
22 18. Other Matters
23
24 The parties have no other matters to bring before the Court at this time.
25
26
44
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DATED: January 26, 2015

DATED: Janaury 26, 2015

DATED: January 26, 2015

Law Offices of Scott Z, Zimmermann
and
Payne & Fears LLP

By: s/ Scott Z, Zimmermann
Scott Z. Zimmermann
Attorneys for Plaintiff Edward Simon, DC,
and for all others similarly situated

Lewis Brisbois Bisgarrd & Smith LLP

By: s/ Stephen H, Turner
Stephen H. Turner
Attorneys for Defendants Healthways, Inc.
and Healthways WholeHealth Networks,
Inc.

Baker & Hostetler LLP

By: s/ Tanya L. Forsheit
Tanya L. Forsheit
Attorneys for Defendant Medversant
Technologies, L.L.C.

27

INITIAL RULE 26(F) REPORT

Case No, 2:14-cv-08022-BRO-JC




Case 2:14-cv-08022-BRO-JC Document 25 Filed 01/26/15 Page 28 of 28 Page ID #:177

JUDGE BEVERLY REID O’CONNELL SCHEDULE OF TRIAL AND

PRETRIAL DATES
Matter ‘Time | Weeks [Plaintiff(s) [Defendant(s) |  Court

before |(Request) (Request) Order
trial

Trial; jury. Estimated length: four days 8:30 am 2/23/16

[Jury trial] Hearing on Motions in Limine -1 2/15/16

[Court trial] File Findings of Fact and - 2/15/16

Conclusions of Law; Hearing on Motions in

Limine

Hearing on Disputed Jury Instructions 1:330pm | -2 2/8/16

[Pretrial Conference; Proposed Voir Dire Qs 3:00 pm | -4 1/25/16
Lodged and Agreed-to Statement of Case

Motions in Limine to be filed; -5 1/12/16

Lodge Pretrial Conf, Order; File Memo -6 1/5/16
of Contentions of Fact and Law; Exhibit &
Witness Lists; File Status Report ¢
Settloment; File Agreed Upon Set of Jury|
Instructions and Verdict Forms; File Joint]
ﬁmiaw:mm re Disputed Instructions, Verdicts,

Last date to conduct Settloment Conference -8 12/22/15
1.ast day for hearing motions 1:30pm |-9 12/21/15
Discovery cul-off [Note: Expert disclosure -0 [11/30/15

no later than 70 days prior to this date.]

Last day to Amend Pleadings or Add Partios| 5/31/15




EXHIBIT “C”



LEWIS
BRISBOIS
BISGAARD

ATTORNTYL AT LAW

e 9 e B W e =

[~ T T "R - I = R = S et Tt~ v~ = =
e 1 & U A W RN = S W e 3 th AW RN = s

LEWIS BRISBOIS BISGAARD & SMITH LLp

STEPHEN H. TURNER, SB# 89627
E-Mail: Stephen. Turner

PATRIK J
r AT E-Mall Patnk Johansson

E- Ma1

lewisbrisbois.com

lewisbrisbois.com

Los Angeles, CA 90071
Telephone: 213.250.1800
Facsnmle 213.250.7900

Attorneys for D(.fcndants
HEALTHWAYS, IN

and IIEALTHWAYS WHOLEHEALTH

NETWORKS, INC,

Iﬁg%%%%%@@lemsbnsbms .com
633 W. 5 ot - ofe

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION

EDWARD SIMON, DC, individually
and on behalf of all ‘others similarly
situated,

Plaintiffs,
vs.

HEALTHWAYS, INC., a Delaware
wﬁorauon HEALTHWAYS
LEHEALTH NETWORKS, INC.,
a Delaware corporation;
MEDVERSANT TECHNOLOGIES,
L.L.C., a California limited liabilit
company, and DOES 1 through 1,000,
inclusive,

Defendants.

CASE NO. 2:14-cv-08022-BRO-JC

DEFENDANT HEALTHWAYS
WHOLEHEALTH NETWORKS,
INC.’S RESPONSES TO
PLAINTIFF EDWARD
SIMON’S FIRST SET OF
INTERROGATORIES

[Hon. Beverly Reid O’Connell]
State Action Filed: September 16, 2014

Removed: October 16, 2014
Trial: None

PROPOUNDING PARTY: Plaintiff, EDWARD SIMON

RESPONDING PARTY: Defendant, HEALTHWAYS WHOLEHEALTH
NETWORKS, INC.
SET NO.: ONE (1)

Pursuant to Federal Rules of Civil Procedure 33, Defendant HEALTHWAY'S

4833-7876-9440.1

1

DEFENDANT HEALTHWAYS WHOLEHEALTH NETWORKS, INC.'S RESPONSES
TO PLAINTIFF EDWARD SIMON'S FIRST SET OF INTERROGATORIES
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WHOLEHEALTH NETWORKS, INC. (“Defendant” or “HWHN") hereby provides
its Responses and Objections to Plaintiff EDWARD SIMON’s (“Plaintiff”) First Set
of Interrogatories, as follows:
PRELIMINARY STATMENT
It should be noted that Defendant has not fully completed its investigation of

the facts relating to the case, has not fully completed its discovery in this action, and
has not completed its preparation for trial. All of the answers contained herein are
based only upon such information and documents that are presently available to and

specifically known to Defendant and disclose only those contentions which

I presently occur to Defendant. It is anticipated that further discovery, independent

investigation, legal research, and analysis will supply additional facts, add meaning
to known facts, as well as establish entirely new factual conclusions and legal
contentions, all of which may lead to substantial additions to, changes in, and
variations from the contentions herein set forth. The following responses are given
without prejudice to Defendant’s right to produce evidence of any subsequently
discovered fact or facts which Defendant may later develop. The answers contained
herein are made in a good faith effort to supply as much factual information and as
much specification of legal contentions as is presently known, but should in no way
be to the prejudice of Defendant in relation to further discovery, research or

analysis.
GENERAL OBJECTIONS AND RESERVATIONS

As to each and every Interrogatory in Plaintiff’s First Set of Interrogatories,
Defendant states the following:

A. Defendant objects to Plaintiff’s definition of “FAXES” on the grounds
that it is overly broad, unduly burdensome, harassing and calls for information that
is not relevant and not reasonably calculated to lead to the discovery of admissible
evidence regarding Plaintiff’s claims and Defendants’ defenses in this action.

Defendant’s responses are solely limited to the allegations in the Complaint,
4833-7876-9440.1 2
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Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes.

B.  Defendant has not yet completed its discovery and investigation of the
facts giving rise to this action, but has made a diligent, good faith effort to obtain all
information responsive to these requests within Defendant’s possession, custody, or
control. Accordingly, these responses are made without prejudice to Defendant’s
right to introduce prior to or at the time of trial or otherwise use any additional
information it may obtain as a result of Defendant’s continuing discovery and
investigation, but Defendant assumes no obligation, beyond that imposed by the
California Federal Rules of Civil Procedure to supplement and amend these
responses to reflect witnesses, facts, or other information discovered following the
date of these responses.

C.  Defendant has based these responses on the assumption that Plaintiff
did not intend to seek information protected against discovery by the attorney-client
privilege or the attorney work-product doctrine, the right of privacy laws, the
protection afforded trade secrets or any other applicable privilege or protection from
disclosure. To the extent that these requests are intended to elicit such privileged or
protected information, Defendant objects thereto as to each request and assert the
applicable privilege or protection to the fullest extent permitted by law.

D.  To the extent that Defendant responds to the requests, Defendant does
not concede the relevancy of those responses to this action, nor do they concede that
such responses may be used for any purpose in this action or any other action or
proceeding. Defendant expressly reserves the right to object to further discovery
into the subject matter of any request or any portion thereof.

E.  Defendant objects to each request to the extent that it seeks information
equally available to Plaintiff or information that is not within Defendant’s
possession, custody, or control.

F.  Defendant objects to the requests to the extent that they are intended to
4833-7876-5440.1 3
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be and are overly broad, unduly burdensome and oppressive.

G.  Defendant objects to each request to the extent they seek information
that is not relevant to the subject matter of this action, and is not reasonably
calculated to lead to the discovery of admissible evidence.

Without waiving any of the foregoing General Objections, each of which
applies to each and every one of the individual responses set forth below and is
incorporated by this reference therein (whether or not specifically stated in the
response), Defendant responds to the individual requests as follows:

RESPONSES TO FIRST SET OF INTERROGATORIES
INTERROGATORY NO. 1:
Separately for each FAX (identified by bate number or other identification

used in connection with their production), state the dates and times (or approximate
dates and times) they were sent or attempted to be sent, and the number of
successful transmissions of the FAX.

RESP O ERR TORY -

Objection, The interrogatory is overly broad, unduly burdensome and
harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information, Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. HWHN refers Plaintiff to documents
which will be produced in connection with HWHN’s responses to Plaintiff’s First
Set of Requests for Production of Documents, after the entry by the Court of a
Stipulated Protective Order executed by the parties to this action.

4833-7876-9440.1 4
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INTERROGATORY NO. 2:

State how, when and through what means MEDVERSANT,
HEALTHWAYS, or any other PERSON obtained the facsimile telephone numbers
on the LISTS.

RESPONSE TO INTERROGATORY NO, 2:

Objection. The interrogatory is overly broad, unduly burdensome and
harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff's claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was sent to
HWHN’s network of practitioners, including Plaintiff. In order to join HWHN’s
network of practitioners, a medical care provider has to fill out and submit to
HWHN an application referred to as “Participating Practitioner Agreement” and
upon HWHN's approval of the Participating Practitioner Agreement, the applicant
becomes a member of HWHN’s network of practitioners. The Participating
Practitioner Agreement requests contact information, including fax number. The
ProMailSource fax was sent to the members of HWHN's network of practitioners at
the fax numbers that each member voluntarily provided in their Participating
Practitioner Agreement. HWHN refers Plaintiff to documents which will be
produced in connection with HWHN’s responses to Plaintiff’s First Set of Requests
for Production of Documents, after the entry by the Court of a Stipulated Protective
Order executed by the parties to this action.

INTERROGATORY NO. 3:
Separately for each FAX, IDENTIFY each SENDER of the FAX.

4833-7876-9440.1 5
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RESPONSE TO INTERROGATORY NO. 3:

Objection, The interrogatory is overly broad, unduly burdensome and

harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. HWHN and Medversant Technologies,
LLC were the senders of the ProMailSource faxes. HWHN refers Plaintiff to
documents which will be produced in connection with HWHN’s responses to
Plaintiff’s First Set of Requests for Production of Documents, after the entry by the
Court of a Stipulated Protective Order executed by the parties to this action.
INTERROGATORY NO. 4:

IDENTIFY each PERSON who you contend gave PRIOR EXPRESS
INVITATION OR PERMISSION to be sent the FAXES.
RESPONSE TO INTERROGATORY NO. 4:

Objection. The interrogatory is overly broad, unduly burdensome and

harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was sent to

HWHN'’s network of practitioners, including Plaintiff. In order to join HWHN’s
4833-?8?6&0,1 [
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network of practitioners, a medical care provider has to fill out and submit to
HWHN an application referred to as “Participating Practitioner Agreement” and
upon HWIHN’s approval of the Participating Practitioner Agreement, the applicant
becomes a member of HWHN's network of practitioners. The Participating
Practitioner Agreement requests contact information, including fax number. The
ProMailSource fax was sent to the members of HWHN’s network of practitioners at
the fax numbers that each member voluntarily provided in their Participating
Practitioner Agreement. HWHN refers Plaintiff to documents which will be
produced in connection with HWHN's responses to Plaintiff’s First Set of Requests
for Production of Documents, after the entry by the Court of a Stipulated Protective
Order executed by the parties to this action.

INTERROGATORY NO. 5:

For each PERSON identified or mentioned in response to Interrogatory No. 4,
describe the COMMUNICATIONS (including date, nature, content and parties
thereto) by which such PERSON gave PRIOR EXPRESS INVITATION OR
PERMISSION.

RESPONSE TO INTERROGATORY NO. 5:
Objection. The interrogatory is overly broad, unduly burdensome and

harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was sent to
HWHN’s network of practitioners, including Plaintiff. In order to join HWHN’s

network of practitioners, a medical care provider has to fill out and submit to
4833-7876-9440.1 .
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HWHN an application referred to as “Participating Practitioner Agreement” and
upon HWHN’s approval of the Participating Practitioner Agreement, the applicant
becomes a member of HWHN’s network of practitioners. The Participating
Practitioner Agreement requests contact information, including fax number. The
ProMailSource fax was sent to the members of HWHN's network of practitioners at
the fax numbers that each member voluntarily provided in their Participating
Practitioner Agreement, HWHN refers Plaintiff to documents which will be
produced in connection with HWHN's responses to Plaintiff’s First Set of Requests
for Production of Documents, after the entry by the Court of a Stipulated Protective
Order executed by the parties to this action.

INTERROGATORY NO. 6:

IDENTIFY each PERSON who you contend had an ESTABLISHED
BUSINESS RELATIONSHIP with MEDVERSANT at the time the FAXES were
sent or attempted to be sent to such PERSON.,

RESPONSE TO INTERROGATORY NO, 6:

Objection. The interrogatory is overly broad, unduly burdensome and

harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. HWHN had an established business
relationship with each recipient and attempted recipient of the ProMailSource faxes,
and Medversant is a vendor to HWHN. Medversant sent the ProMailSource faxes at
HWHN'’s request.

I/
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" INTERROGATORY NO. 7:

For each PERSON identified or mentioned in response to Interrogatory No. 6,
state the circumstances of how, when and with whom the ESTABLISHED
BUSINESS RELATIONSHIP was started or otherwise was formed.

RESPONSE TO INTERROGATORY NO. 7:

Objection. The interrogatory is overly broad, unduly burdensome and

harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. Not applicable.

INTERROGATORY NO. 8:

IDENTIFY each PERSON who you contend had an ESTABLISHED
BUSINESS RELATIONSHIP with HEALTHWAYS at the time the FAXES were
sent or attempted to be sent to such PERSON.

RESPONSE TO INTERROGATORY NO. 8:

Objection. The interrogatory is overly broad, unduly burdensome and

Li harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy

[| of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding

Exhibit 1 and similar ProMailSource faxes. The ProMailSource faxes were only
4833-TT6-9440, 1
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sent to members of HWHN. In order to become a member of HWHN, a medical
care provider has to fill out and submit a Participating Practitioner Agreement to
HWHN. HWHN has an established business relationship with every person that the
ProMailSource faxes were sent to. HWHN refers Plaintiff to documents which will
be produced in connection with HWHN’s responses to Plaintiff’s First Set of
Requests for Production of Documents, after the entry by the Court of a Stipulated
Protective Order executed by the parties to this action.

INTERROGATORY NO. 9;

For each PERSON identified or mentioned in response to Interrogatory No. 8,
state the circumstances of how, when and with whom the ESTABLISHED
BUSINESS RELATIONSHIP was started or otherwise was formed.

RESPONSE TO INTERROGATORY NO. 9:
Objection. The interrogatory is overly broad, unduly burdensome and

harassing. The interrogatory calls for information that is not relevant and not
reasonably calculated to lead to the discovery of admissible evidence regarding
Plaintiff’s claims and Defendant’s defenses. The interrogatory invades the privacy
of third parties and calls for confidential and private information. Subject to and
without waiving said objections, Defendant responds as follows: Defendant’s
response to this interrogatory is solely limited to the allegations in the Complaint,
Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding
Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was only sent to
HWHN'’s network of practitioners, including Plaintiff. In order to join HWHN’s
network of practitioners, a medical care provider has to fill out and submit to
HWHN an application referred to as “Participating Practitioner Agreement” and
upon HWHN’s approval of the Participating Practitioner Agreement, the applicant
becomes a member of HWHN's network of practitioners. The Participating
Practitioner Agreement requests contact information, including fax number. The

ProMailSource fax was sent to the members of HWHN's network of practitioners at
4833-7876-9440.1 10
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the fax numbers that each member voluntarily provided in their Participating
Practitioner Agreement. HWHN refers Plaintiff to documents which will be
produced in connection with HWHN’s responses to Plaintiff’s First Set of Requests
for Production of Documents, after the entry by the Court of a Stipulated Protective
Order executed by the parties to this action.

INTERROGATORY NO. 10:

If your response to any Request for Admission concurrently propounded by
PLAINTIFF is anything other than an unqualified admission, state all facts you
contend support your response.

RESPONSE TO INTERROGATORY NO. 10:

Defendant’s response to this interrogatory is solely limited to the allegations
in the Complaint, Exhibit 1, similar ProMailSource faxes, and the facts and
circumstances surrounding Exhibit 1 and similar ProMailSource faxes.

Request For Admission No. 11:

Admit that YOU did not have an ESTABLISHED BUSINESS
RELATIONSHIP with PLAINTIFF at the time the EXHIBIT 1 was sent via
facsimile transmission to (818) 761-8705.

Response To Request For Admission No. 11:

Objection. The request calls for a legal conclusion. Subject to and without

waiving said objections, Defendant responds as follows: Deny.

Facts to Support Response to Request for Admission No. 1:

/1
I
/1
/11
/11
/1

1
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Defendant’s response to this request is solely limited to the allegations in the
Complaint, Exhibit 1, similar ProMailSource faxes, and the facts and circumstances
surrounding Exhibit 1 and similar ProMailSource faxes. The ProMailSource faxes
were only sent to members of HWHN’s network of practitioners. Plaintiff has been
a member of HWHN’s network of practitioners since April 2008. In order to
become a member of HWHN, a medical care provider has to fill out and submit a
Participating Practitioner Agreement to HWHN. HWHN has an established
business relationship with every person that the ProMailSource faxes were sent to.

Request For Admission No. 12:

Admit that PLAINTIFF did not give PRIOR EXPRESS INVITATION OR
PERMISSION to be sent EXHIBIT 1 via facsimile transmission to (818) 761-8705.

Response To Request For Admission No. 12:

Objection. The request calls for a legal conclusion. Subject to and without
waiving said objections, Defendant responds as follows: Deny.

Facts to Support Response to Request for Admission No. 2:

Defendant’s response to this request is solely limited to the allegations in the
Complaint, Exhibit 1, similar ProMailSource faxes, and the facts and circumstances
surrounding Exhibit 1 and similar ProMailSource faxes. HWHN had prior express
written consent to send the ProMailSource faxes from every member of HWHN,
Plaintiff has been a member of HWHN since April 2008. In order to become a
member of HWHN, a medical care provider has to fill out and submit a Participating
Practitioner Agreement to join HWHN. Plaintiff filled out and submitted a
Participating Practitioner Agreement to join HWHN on April 21, 2008. The
Participating Practitioner Agreement requests contact information, including fax
number. The ProMailSource fax was sent to Plaintiff at (818) 761-8705, which is
the fax number voluntarily provided by Plaintiff in his Participating Practitioner

Agreement.

4833-7876-9440.1 12
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Request For Admission No. 13:
Admit that the sending of EXHIBIT | via facsimile transmission to

(818) 761-8705 violated the JEPA.

Response To Request For Admission No. 13:
Objection. The request calls for a legal conclusion. Subject to and without

waiving said objections, Defendant responds as follows: Deny.

Facts to Support Response to Request for Admission No. 3:

Defendant’s response to this request is solely limited to the allegations in the
Complaint, Exhibit 1, similar ProMailSource faxes, and the facts and circumstances
surrounding Exhibit 1 and similar ProMailSource faxes. HWHN had prior express
written consent to send the ProMailSource faxes from every member of HWHN.
Plaintiff has been a member of HWHN since April 2008. In order to become a
member of HWHN, a medical care provider has to fill out and submit a Participating
Practitioner Agreement to join HWHN. Plaintiff filled out and submitted a
Participating Practitioner Agreement to join HWHN on April 21, 2008. The
/11
/1
/11
iy
1
1117
/1
[

111
11
111
1

/11
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Participating Practitioner Agreement requests contact information, including fax
number. The ProMailSource fax was sent to Plaintiff at (818) 761-87035, which is
the fax number voluntarily provided by Plaintiff in his Participating Practitioner
Agreement. HWHN had Plaintiff’s prior express written consent and had an
established business relationship with Plaintiff at the time the ProMailSource fax

was sent.

DATED: January 125 2015 LEWIS BRISBOIS BISGAARD & SMITH LLp

By:

tephen j—I Turner
Pafrik Johansson
Larissa G. Nefulda
Attorneys for Defendants
HEALTHWAYS, INC. and
HEALTHWAYS WHOLEHEALTH
NETWORKS, INC.

4833-7876-9440.1 14
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1 VERIFICATION
2 I have read the foRm-éoililg DEFENDANT HEALTHWAYS WHOLEHEALTH
NETWORKS, INC.'S RESPONSES TO PLAINTIFF EDWARD SIMON'S FIRST
3| SET OF INTERROGATORIES and know its contents,
4[|00  Tama party to this action, The matters stated in the foregoing document ace true of
my own knowledge except as to those matters which are stated on information and belief,
& (| and as to those matters 1 believe them to be true.
6||B  1am the Vice President of Physical Medicine C:remtions for Healthways
WholeHealth Networks, Inc., a party to this action, and am authorized to make this
7 || verification for and on its behalf, and [ make this verification for that reason.
8 I am informed and believe and on that ground allege that the matters stated in
the foregoing document are true,
9
O  The matters stated in the foregoing document are true of my own knowledge
10 except as to those matters which are stated on information and belief, and as
1o those matters [ believe them to be true,
11

[0 1 am one of the attomeys for Healthways WholeHealth Networks, Inc., a parit¥ to

12 || this action. Such party is absent from the county where such attorneys have their offices,
and I make this verification for and on behalf of that party for that reason. I am informed

13 {| and believe and on that ground allege that the matiers stated in the foregoing document are
true,

14

15
1 declare under penalty of perjury under the laws of the States of California and
16 || Virginia, and the United States of American that the foregoing is true and correct,

17

18 || _Martie Stabelfeldt MHSA M&hﬁ%&@_ﬂ@r_
" Print Name of Signatorv Sienature

20

21

22

Executed on January q , 2015, at Sterling, Virginia.

4843-2302-2145.)
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1 1 LEWIS BRISBOIS BISGAARD & SMITH LLP
STEPHEN H. TURNER, SB# 89
2 E-Mail: Stephen. Turner leunqbrlsbms
LARISSA |
3| E-Mail: Eg;mﬂg[uj’d%lemsbmsbomcom
221 North Figueroa uite 1200
4 || Los Angeles, California 90012
Telephone 213.250,1800
5 || Facsimile: 213.250.7900
6 Attome s for Defendants
IWAYS, INC
7 and HI:AmeAYs WHOLEHEALTH
NETWORKS, INC.
8
9
. UNITED STATES DISTRICT COURT
. CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION
12
EDWARD SIMON, DC, individually CASE NO., 2:14-¢v-08022-BRO-JC
13 || and on behalf of all ‘others similarly
situated, DEFENDANTS HEALTHWAYS,
14 INC. AND HEALTH 1._%5
Plaintiffs, WHOLEHEALTH NE
15 INC.’S FIRST AMENDED ANSWER
vs.
16
HEALTHWAYS INC.,, a Delaware
17 oration; HEALTHWAYS
OLEHEALTH NETWORKS, INC., | [Hon. Beverly Reid O’Connell]
18| a Delaware corporation;
MEDVERSANT TECHNOLOGIES, | State Action Filed: September 16, 2014
19 || L.L.C., a California limited liabilit Removed: October 16, 2014
company and DOES 1 through 1,000, Trial: None
20 || inclusive, '
21 Defendants.
. v: 22
.l 24 TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
A 25 COMES NOW, Defendants, HEALTHWAYS, INC. and HEALTHWAYS
% S 26 I WHOLEHEALTH NETWORKS, INC. (hereinafter collectively “Defendants™), for themselves
27 || and on behalf of no other defendant, answer EDWARD SIMON, DC’s (hereinafter “Plaintiff”)
LEWIS 28 || Complaint as follows:
BRISBOIS 1
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1. This paragraph states legal conclusions to which no response is
required, however, to the extent any such allegations are deemed factual and alleged
against Defendants, they are denied.

2.  Defendants admit that Plaintiff has brought this action to recover
alleged damages for violations of the Telephone Consumer Protection Act
(“TCPA”), 47 USC § 227 and the Junk Fax Prevention Act of 2005 (“JFPA”).
Defendants admit that a communication was transmitted by facsimile on August 13,

2014; however, Defendants have insufficient information sufficient to form a belief

L -T - - B I - ALY . T SN 7% N & SR

as to the truth of whether Plaintiff received the communication by facsimile .,

-
=

Defendants deny that the communication and the facsimile transmission of the

o
—

communication violated any laws, including the TCPA or the JFPA, and/or FCC

—"
[ &)

regulations.
3. Defendants admit that this action is a civil action of which the United

States District Court has original jurisdiction under 28 U.S.C. § 1331, and is one

— e
th &= W

which may be removed to this Court pursuant to the provisions of 28 U.S.C. §
1441(a) in that it arises under the Telephone Consumer Protection Act (“TCPA”),
47 U.S.C. § 227. Asnoted by the United States Supreme Court, federal and state

courts have concurrent jurisdiction over private suits arising under the TCPA.
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i
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Section 227(b)(3) does not vest jurisdiction exclusively in state courts over private
TCPA actions and does not divest federal district courts of federal question
jurisdiction under 28 U.S.C.S. § 1331. Mims v. Arrow Fin. Servs., LLC, 132 8. Ct.
740 (U.S. 2012). Defendants admit that venue is proper, Defendants deny that their
communications and facsimile transmissions violated any laws, including the TCPA
or the JFPA, and/or FCC regulations.

4.  Defendants admit that the United States District Court for the Central
District of California has personal jurisdiction over Defendants. Defendants deny

[
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that their communications and facsimile transmissions violated any laws, including
LEWIS the TCPA or the JFPA, and/or FCC regulations.
BRISBOIS
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5. Defendants admit that Plaintiff did business in North Hollywood and is
the subscriber of the facsimile telephone number, (818) 761-8705. Defendants deny
that their communications and facsimile transmissions violated any laws, including
the TCPA or the JFPA, and/or FCC regulations.

6.  Defendants admit the allegations contained therein.

7.  Defendants admit the allegations contained therein.

8.  Defendants deny having knowledge or information sufficient to form a
belief as to the truth of the allegations stated in this paragraph,

9.  Defendants deny having knowledge or information sufficient to form a
belief as to the truth of the allegations stated in this paragraph.

10, This paragraph requires no response, however, to the extent any such
allegations are deemed factual and alleged against Defendants, they are denied.

11.  This paragraph states legal conclusions to which no response is

required, however, to the extent any such allegations are deemed factual and alleged

against Defendants, they are denied.

12.  This paragraph states legal conclusions to which no response is
required, however, to the extent any such allegations are deemed factual and alleged
.l against Defendants, they are denied.

13.  This paragraph states legal conclusions to which no response is
required. Defendants admit that Defendant Medversant owns the trademark
ProMailSource. Defendants admit that the trademark “Healthways™ is owned by
Healthways, Inc, Defendants further admit that Healthways Wholehealth Networks,
Inc. operates a discounted-fee physician network and wellness program. Defendants
deny the remaining allegations contained therein.

14.  This paragraph states legal conclusions to which no response is
required. Defendants admit that a communication was transmitted by facsimile on
August 13, 2014. Defendants admit that they had involvement in the content,

preparation and/or transmission of the communication. Defendants deny the

3
DEFENDANTS HEALTHWAYS, INC. AND HEALTHWAYS WHOLEHEALTH NETWORKS, INC.’S FIRST
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1||remaining allegations contained in the paragraph including that they are directly
and/or vicariously liable for any violations of the TCPA or the JFPA, and/or FCC
regulations, that they were senders of any fax advertisements, that they had
involvement in the content, preparation and/or transmission of any fax
advertisements, that they received and retained any benefits from any fax
advertisements, and that they had actual notice of any unlawful activity.

r 15.  This paragraph states legal conclusions to which no response is

required. Defendants admit that a communication was transmitted by facsimile on

N a9 S e W N

August 13, 2014 and that the communication did not contain any opt-out notice.
10 L Defendants deny that Plaintiff did not give Defendants prior express invitation or

11 || permission to send him the fax communication at issue. Defendants further deny

12 | that they sent Plaintiff fax advertisements without obtaining prior express invitation
13 || or permission from recipients, or that the communication failed to include any

14 || disclosures required by the TCPA or the JFPA, and/or FCC regulations.

1§ 16. Defendants deny the allegations contained therein.
16 17. Defendants deny the allegations contained therein.
17 18. Defendants deny the allegations contained therein.
18 19. Defendants deny the allegations contained therein.
19 20. Defendants deny the allegations contained therein.
20 i 21. Defendants deny the allegations contained therein.
21 22. Defendants deny the allegations contained therein.
22 ' 23, Defendants repeat each and every allegation in paragraphs 1 through 22
23 || as if set forth herein.

24 24, Defendants deny the allegations contained therein.
25 25. Defendants deny the allegations contained therein.
26 26. Defendants deny the allegations contained therein.
27 27. Defendants deny the allegations contained therein.
28

4
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PRAYER FOR RELIEF
Defendants deny that Plaintiff is entitled to the relief requested or any other
relief.
FIRST AFFIRMATIVE DEFENSE
(Failure to State a Claim)
1.  As a first defense, Defendants allege that Plaintiff's Complaint, and
cach and every cause of action therein, fails to state a claim upon which relief can be

granted,
SECOND AFFIRMATIVE DEFENSE

(Consent/Consent/Express Permission or Invitation)

2.  Asasecond defense, Defendants allege that Plaintiff’s Complaint is
barred on the grounds of consent or express permission or invitation. Plaintiff gave
express permission or invitation to Defendants to send him the communication at
issue at the fax number he provided to Defendants.

THIRD AFFIRMATIVE DEFENSE
(Due Diligence)

3.  As athird defense, Defendants state that they have exercised due

diligence and relied in good faith on the representations of others, and is not aware

of and had no way of becoming aware of any alleged wrongdoing or omissions,

FOURTHAFFIRMATIVE DEFENSE
(Excessive Fines)
4,  As an fourth defense, Defendants allege that the award of statutory
penalties against Defendants would violate the prohibition against excessive fines of

the United States Constitution,
FIFTHAFFIRMATIVE DEFENSE

(Statutory and Regulatory Compliance)
5. Asa fifth defense, Defendants state that, at all times, they have

5
DEFENDANTS HEALTHWAYS, INC, AND HEALTHWAYS WHOLEHEALTH NETWORKS, INC.’S FIRST
AMENDED ANSWER
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1|{complied with all requirements under relevant statutes and regulations.

2 SIXTHAFFIRMATIVE DEFENSE

3 (Legitimate Business Purpose)

4 6.  As a sixth defense, Defendants allege that at all times mentioned in the
5 " Complaint, Defendants acted lawfully and within their legal rights, with a good faith
6 |[belief in the exercise of those rights, and in the furtherance of a legitimate business
7 || purpose. Further, Defendants acted in good faith in the honest belief that the acts,

8 || conduct and communications, if any, of the Defendants were justified under the

9

circumstances based on information reasonably available to Defendants.

10 SEVENTH AFFIRMATIVE DEFENSE

11 (No Intent or Willful Conduct)

12 7. As aseventh defense, Defendants allege that they did not knowingly or
13 ([ willfully violation to the TCPA or the JFPA, and/or FCC regulations.

14 EIGHTH AFFIRMATIVE DEFENSE

15 (Established Business Relationship)

16 8. Asan eighth defense, Defendants allege that the Complaint is barred on
17 || the grounds of an established business relationship between Defendants and

18 || Plaintiff.

19 NINTHAFFIRMATIVE DEFENSE

20 (No Violation of Privacy Rights)

21 9.  Asaninth defense, Defendants allege the facsimile(s) at issue did not
22 || adversely affect the privacy rights of Plaintiff or the purported class.

23 TENTHAFFIRMATIVE DEFENSE

24 (Abatement of Damages)

25 10.  As a tenth defense, should Defendants be found liable to Plaintif¥,

26 || which liability is expressly denied, Defendants are entitled to have the amount of
27 || damages abated, reduced or eliminated to the extent the negligence, carelessness, or

28 || fault of other persons, corporations, or business entities, including but not limited to

LEWIS
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1 || Defendant Medversant Technologies, LLC, caused or contributed to Plaintiff s
: Jﬂ damages, if any.

3 ELEVENTHAFFIRMATIVE DEFENSE

4 (Act of Other Parties or Third Parties)

5’ 11.  As aneleventh defense, the complaint and each purported claim

6 || contained therein, is barred because the sole and/or proximate cause of the damages
7|| claimed by Plaintiff was and is due to the willful and intentional acts of persons

8 || and/or entitles other than Defendants, including without limitation Defendant

9 || Medversant Technologies, LLC.

10 | TWELFTH AFFIRMATIVE DEFENSE

11 (Excessive Fines)

12 12,  As atwelfth defense, Defendants state that the TCPA violates the

13 || Excessive Fines Clause of the Eighth Amendment of the United States Constitution

14 |l and of the Article 1, Section 17, of the California Constitution.

15 THIRTEENTH AFFIRMATIVE DEFENSE
16 (No Class Capable of Certification)
17 13. As a thirteenth defense, Defendants state that Plaintiff has not validly

18 || stated a class of litigants capable of certification for a class under the Federal Rules

19 | of Civil Procedure of under California law.

20 FOURTEENTHAFFIRMATIVE DEFENSE
21 (Reservation of Rights)
22 14. As afourteenth defense, Defendants state that they currently have

23 || insufficient information upon which to form a belief as to whether they have
24 \ additional defenses available. Defendants reserve their right to assert additional
25 (| defenses in the event investigation and discovery indicate such additional defenses

26 || would be appropriate.

27 WHEREFORE, Defendants HEALTHWAYS, INC, and HEALTHWAYS
LEwis 28 || WHOLEHEALTH NETWORKS, INC. respectfully request:
I 7
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1. A judgment in favor of Defendants, and against Plaintiff and the class
he purports to represent, and that Plaintiff and the class he purports to represent take
nothing by reason of this Complaint; and

2. That the Court award Defendants their cost of suit herein and such
other further relief as the Court deems just.

Dated: November 26, 2014 LEWIS BRISBOIS BISGAARD & SMITH LLP

- - - D - U 7 B N 7 R

s/ Larissa G. Nefulda
Stephen H. Turner

Larissa G. Nefulda

Attorneys for Defendants
HEALTHWAYS, INC. and
HEALTHWAYS WHOLEHEALTH
NETWORKS, INC.
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Plascencia, Mirna L.

E——T
From: cacd_ecfmail@cacd.uscourts.gov
Sent: Wednesday, November 26, 2014 10:57 AM
To: ecfnef@cacd.uscourts.gov
Subject: Activity in Case 2:14-cv-08022-BRO-JC Edward Simon v. Healthways, Inc. et al Amended

Answer to Complaint

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to
this e-mail because the mail box is unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users, To avoid later charges, download a copy of each document during this first
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not

apply.
UNITED STATES DISTRICT COURT for the CENTRAL DISTRICT OF CALIFORNIA
Notice of Electronic Filing

The following transaction was entered by Turner, Stephen on 11/26/2014 at 10:57 AM PST and filed on
11/26/2014

Case Name: Edward Simon v, Healthways, Inc. et al
Case Number: 2:14-cv-08022-BRO-JC
Filer: Healthways Wholehealth Networks, Inc.
Healthways, Inc.
Medversant Technologies LLC

Document Number: 17

Docket Text:
AMENDED ANSWER FIRST AMENDED ANSWER filed by Defendants Healthways Wholehealth
Networks, Inc., Healthways, Inc., Medversant Technologies LLC. (Turner, Stephen)

2:14-cv-08022-BRO-JC Notice has been electronically mailed to;

Charles Darryl Cordero  cdc@paynefears.com, LA.Courtnotices@paynefears.com,
mplascencia@paynefears.com, tschubert@paynefears.com

Eric M Kennedy emk@paynefears.com, bgoffl@paynefears.com, kiackson@paynefears.com

Larissa G Nefulda Larissa Nefulda@lewisbrisbois.com, feldman@]lbbslaw.com, sue.vigil@lewisbrisbois.com

Rosario C Doriott Dominguez  rdoriottdominguez@bakerlaw.com, squinn(@bakerlaw.com

Scott Z Zimmermann  szimm(@zkef.com, ecdoubroffi@cfellp.com




Stephen H Turner  turner@lbbslaw.com, christopher.habashy@lewisbrisbois.com,
evy lopesz@lewisbrisbois.com, johansson@lbbslaw.com, larissa.nefulda@lewisbrisbois.com,

suc.vigil@lewisbrisbois.com

Tanya L Forsheit tforsheit@bakerlaw.com, bmigdal@bakerlaw.com, dgoldberg@bakerlaw.com

2:14-cv-08022-BRO-JC Notice has been delivered by First Class U. S. Mail or by other means BY THE
FILER to:

The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:H:\simon-amended answer-11-26-14,pdf

Electronic document Stamp:

[STAMP cacdStamp _ID=1020290914 [Date=11/26/2014] [FileNumber=18553200-
0] [8f8d2f14d0798b1{4edaf0051b04eb04084b4c58d5ac8153cffac87a5458b195a3
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Ed Simon Chiropractio 8187618706

Sep 121408:61a
sl

(' 21251 Ridgetop Circle, Ste 150
_ Q Steriing VA 20166

HEALTHWAYS

Ed Simen Chiropractic
Attn: Edward Simon DC
68344 Laurel Canyon Blvd
North Hollywood CA 81606

Dr, Simon,

Per your request please find your signed Healthways Participating Practitioner Agreement.
If you have any questions, please cortact Healthways customer service at (800) 274-7526.

Thanks,

Del Bryant
Coordinator, Provider Services
Healthways WholeHealth Networks Inc

p.1
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AFF_A Updates

Ed Simon Chiropractic

HEALTHWAYS

46040 Center Onk Plaza
Suite 130, Sterling, VA 20166
Fax: 703-430-9227
Phone: 1-800-274-7526

8187618705 p.2

PARTICIPATING PRACTITIONER AGREEMENT

CERTIFICATE OF PARTICIPATION FOR AFFINITY PROGRAMS

INSTRUCTIONS -

with this application:
& Copy of license(s) if applicable

This form must be typed or printed legibly in blue or black ink. Below is a list of the items that must be submiited along

@ Copy of insurance face sheet for professional and busiaess liability policy
o Completed Published Fee Schedule form
0 Signed release and attestation statement, with professional liability form if applicable.

Please return (his application along with the necessary documentation to the address listed at the tap of the page to the
attention of the Credentialing Department.

ok

SIGNATURE LINE _

%

specialties:

, CPRACTITIONER™), hersby tender this Cerifcate of Participation in
Henilhwnys WholeHealth Networks, Ine (“'HWHH") upon the terms and conditions sct forth in this IWIIN Participating
Practitioner Agreement. With this Ceriificale, Practiioner agrees o serve as o Participating Practitioner member of HWIIN
for Affinity Programs, and hereby specifically authorizes and appoints H'WIIN to act on its behall to contract for the
provision of discounted cash services by Practitioner under HWHN Affinity Programs, | hereby atlest to my meeting the
newwork stundards for my professional specialty and for my business operations as outlined in the Termy and Conditions,
Participation Requirements, and Practitioner Credentials sections of this document, with rcspecl to the following practico

[]
i

| PRACT CTITIONER SPECIALTIES

Please check all specialties for which you ace applying for network participation. You muai_mglgb_&ﬂ_g! the credentials
for a specialty in order for it to be added 1o your profile. You must meet credeotinling eritenia for cach specialty (please
refer to THE Practilioner Speoialiy Specific Credentials Requiresents section),

Acupuncture .
Acupuncture, MD/DO
Acupuncture, DC/ND
Alexander Technique
. Ayurvedic Medicine
____ Behavioral Health
. Biofzedback
Chinese Herbal Medicinz
v _ Chiropreetic Physician
__ Dictician - Registered/Licensed
Doulas
—___ Childbirth Ednzators
_____Energy Healing Practitioner
~ Feldenkrais
— Guided Imagery/Hypnotherapy

———
—
—_—

 Health and Wellness Coach
___ Hcllerwork
Herbal Consultant
____ Holistic Nurse Practitioner
— Integrative Holistic Physician
(MD/2O)
____ Homeopathy
— Bypnotist, non-clinical
____ Massage Therapy
— Min¢-Body Skills Instructor
____Mindfulness-Based Stress
Reduction Teacher
_ Music Therapy
_ Naprapathy
__ Namropathic Physioian
_ Numtional Counselor

Occupational Therapist
Oriental Bodywork Therapist

Qi (?ong Instructor
Rolfer & Suvctural Integration

- Toi Chy Instructor

Yogn Instructor

_____ Pain Practitioner

Permual Trainar/Exercise Specialist
P‘ilales [nstructor

Ph}‘:lcal Therapy

Post Birthing & Lacation
Cuubwlnr

Reflexalopist
Practitioner

Trager Practilioner
WholeHealth Advocate

Updaied: 01/09/08

HEALTHWAYS —
APR 2 1 2008

Page ]
HECEIVED
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‘DISCOUNT AGREEMENT. y o= : ' 5
I hereby agree to extend a Lz& {(minimvm of 10%30%) discount from my vsual service charges to all HWHN
Affinity Program participants referred to me. If this left blank, Practitioner agrees to a 20% discount, 1undersiand that, by

agreeing to participate, HWHN will identify my practice in Gronp—apemﬁc onling and offline directories to members
seeking services under HWHN Affinity Group client contracts. I understand that certain HWEN Gmup clients may only
accept affiliates who offer 20% or more discount levels to their beneficiaries. Practitioners Jistings in the online directorics

will be prioritized by discount level and include p1y natne iscount level.

(D
|
* Date

W SIM
Practitioner's Printed Name

Practilioner's Signaturc

Primary Location:
Clinic Name: _ED SIMON CHIROPRACTIC
Address: 6344 LAUREL CANYON BLVD
City, State, Zip: NOR YWOOD, CA 91606-
Phone: 8187611355 Office Fax: 81876187

Office Contact; - Title:

Second Location:
Clmic Name:
Address:
City, State, Zip:
Phone: Office Fax:
Office Contact: Title:
Website Address: H-Mail

W, ed&monekmpcao‘,he

Do you wish to have your Website listed on ny proﬁ[e?

What is your first year of practice?

What non-English languages do you or your office staff speak fluently? Please list Sgah \SL

Practice Focus: Gel;\‘@ QCEQQ &d QMGSL@ .

HeATmeLt mJ allg  NotE O d_()&(‘_&
oo ‘Q\mss Qe S LU,

Payvment Methgds Accepied:
;/9 Visa 7 Discover
MasterCard ngh

Americat. Bxpress l’l;a"P{:nmnnl Check

Average Fee Range: 5_! . L!

Specin) Offers: m 06[ QQ‘%(‘M &QM:L\Q\{‘(D\/\ QL\d
——rra) e w HEALTHWAYS —

APR 211 2008 puge>
RECEIVED

Updated; 01.:09/08
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Sep 121408:52a Ed Simen Chiropractic

PRIMARY LOCATION OFFIGE JIOURS . = |

1

-

| Maq%@' y | Tuesday | Wepngsday |  Thurpday | . Frgay | Seturday_ |
AM " AM _AM X AM X AM|  AM|
, PM (o PN [ PM GPM 7 PM PM

= A
SECONDARY LOCATION OFFICEHOURS e
Monday | Tuesday .|  Wednesday. | Thursday Friday | Saturday .
AM AM AM AM | AM AM
| PM PM PM| PM PM PM

1NE

Allnity Program means » disoount cash paymenl arangement where the Pmgtitionor agrees fo provide Participants in HWHN-
contracted Aflinity programs secess (o praclitioner’s seevices nl o speeific discount % off the progiice’s Published Fee Schedule,
Practitioner has specified a discount within the range of 10% (o 304%, on services not covered by any health insurance or
governmental program. Discount does not apply to co-payments or deductibles for covered serviess. This diseaunt is (o be offered to
all Participants in all IWHN conumeted Group Affinity programs, for which HWHN provides notice 10 Practitioner, Panticipants
sithply show the Practitionsr thelr Group 1D card or TIWHN discount card (o receive the digcount, Payment for servicss, nfter the
dizcaunt, is Uie complele responsibility of the Patticipant (Discount mugt be applied 1o personul health seevices and therapios delivered
by Practitioner’s office, ond may extend, at the Practitioner's diseretion, to dispense heulih related supplics nnd durable medical goods).
Published Fee Schedule intans the eurrent retail or poa-diseounted lee schedule thit applics to the Practitiona's services lo the
gencral public and (o the fees for service charged to patients when Fractitioner is & non-participating provider in the patient's lnswance
lan.

Unrestileted License means that the praclitioner’s healtheare heense, registration, or certification is valid for full practice within the
Jurisdiction's regulated svope of practice for that health care professional sperinlly, and is nol subject to slipulations, peactics
limitations, prebationary periods, témpociry supervision requirements, or oflier imitations. Limitaions include peer seview setins and
malpractice claims seltled or pending.

Practitioner agress (o cooperate with HWHN"¢ Quality Management programs. The Quality/Utilization Munagemem (Q/UM)
commiittee is responsible fos evaluating a praciitioner's professional petformance record while participating in the network. It may
review fees, quality of care, and ndminisirmtive complaints and/or audit the services of Practitioners under this Apreement, 1t may
prmipoge sanctions ond defermine if the applicents pictice mesty network: standacdy for ongoing membership and participation in
HWHN programs. HWHN, in accordance with health care tndustry guidelines, maintains o grievance and appeal process for decisions
adversely alfecting Practitioners eligibility for participation in Group plans.

Practitioner represents and warrants that Uie inforraation provided 1o HWHN, including, but uor limivsd to tha information attested to in
each Practitioner’s application, practice prefile updates, and credentials updates, is true, complete, and cunen,

Faiturz to honor the contmeied discounts, or inconsigient application of the Published Fee Schedules, o failure 1o ipform HWHN of
changes:in practice status will be congidored a material breach of this agrecment, IWHN will noeept changes in the Published Fee
Schedules every sia months. Failure to comply with Quality Manngement nvestigations, and/or submigsion of ftse infocnadon, i
grounds for termination,

HWHN agrees to indemnify, defend, and hold the Practitioner harmiless from and agpinst any and ol} clainis, Josses, eoats, damages,
expenses of every kind sud character and Nebilities, includiog atturmey's fees and costs, (heveinafter “olaims™ or “claim™) incurred in
conmedtion with such sliims, incuding uny sotion or proceeding brought hercon, ariging Gom o« o resull of uny aceident, injury,
lous or demage whatsoever coused to any person o Lo the property of uny pecson arising ouit of or in connection with this Agreement
eaused by (he negligence or misconduct of HWHN or its agents, contractor, secvants or etmiployees of HWHN excepting; however, in
each ease, claims eaused by the negligence or miscondust of Practitioner or ita agents, eonteactors, servants oc employses of
Practitioner. Practitioner agrees (o defend, indemnify and hold HWEN and contrmcting Groups harmless from mnd against 2ny and all
claime, losses, costs, dammges, expenses of every kind sod chumcter and linbilities, includiog anomey's fees and cost, thersinafler
“clatms" or “claim®) incurred in connection with such cluims, including any action or proceeding brovght Ghaveon, anging from or as a
regult of any accident, injury, 1ogs or domage whatsoever caused fo any person or to the property of any person arlsing out of of in
conneetion with 1his Apreement caused by the negligence or misconduct of Practitiones or its agents, contractors, servanis or
employecs of Praciitioner excepting; however, in each case, claims caused by the negligence or misconduat of Group/HVWHN or its

aganu,)mnum'.lors. servants, or emplovees of Group/HWHN. H EALTH WAYS

APR 2 1 2008

Updated: (0109/08 Page 2

RECEVES
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PARTICIPATION REQUIREMENTS

Liabllitw/Insurance: All Praciitioners with health care licznses and Practitioners with specified unlicensed hands-on specialties (see

specially list) agree 1o maintain professional liability insurance. Per the current HWHN palicy for CAM practitioners, a minimum of

$200,000 per occurrence and $5(10,000 aparegate is required while limits of 1M/IM are required for all MD's and DO's, as well as ND's and

DC's who also are credentialed for acupuncture, (Members who participate in certain regional cuntracts involving both covered bene fits and

affinity programs may be required to have higher limits.) Praciitioner agrees (o maintain required premises and comprehensive general

linbility inswance in amaounts of $100,000 per claim and $100,000 per year, or the minimum requited by state law, whichever is greater.

Furthermore, the Practitioner agrees 1w abtam extended lability insurance (sometimes ealled "nose® or "nil" policies), to insuce relroactive

coverage for prafessional acts pelormed daring the term of this agreement, should the Practitioner terminate this agreement and change or

terminate peofessional malpractice coverage,

Practice Experionces All practitioners are required to have 12 months experience in the credentisled practice specialty.

Heut dees: Practitioners must speak Nuent English or wve ucoess to an interpreter.
Ith Informntinn Priviey Regulatory Complinnee and Busing clute Agreeiment:

Pructitioner agroes that practitioner's practice will remain complinnt with tpplicable state and federal regulntions regarding privacy and

confidentiality of individuaily identifinbls health information.

HWIHN agreen (o adhere (o applicabls state and federal privacy regulations with respect to Protected Health Information, as defined under

the Health Tnsumnce Porwability and Accountability Act of' 1986, received from Praciiioner's practice.

Premises Standavds: Heallh care office locstions must follow OSHA safety standards, and home offices must have separafe treatmient

room or studio and professionel signage as allowed by local zoning,

Practition ensure Reguirements:

*  Practtionars must give evidence of ewrent uncestricted license in the specialty(ies). With some practitioner types; HWHN has
established additional eriteria, such ag dual credentialing in both a licensed field as well as by meeting certification standards for the
unlicensed praclice speeialty,

*  Acceptance of practitioner tyvpes who meet HWHN eredentialing criteria for training and certification is also subject to state-by-state
application of network business criteria established by HWHN and their network clients.

NETWORK CERTITICATION AND RELF. 10N

QUERIES TO THE NATIONAL PRACTITIONER DATA BANK OR STATE LICENSING BOARD
State and fedeenl licensing and regulatory boards will be queried it you apply. [ your application is rejected for reasons relating (o
professional conduct or professional compelence, which reasoqs include misrepresenting, missiating or omitlting 4 relevaat fuct in
ceannection with your application, the rejection may be reported (o the Mational Practitioner Data Hank.

RIGHT TO CORRECT ERRONEOUS INFORMATION
Practitiener has the right to resiew information submitted in support of your Nelwork Application and contract to the extent peemitted by
Jaw and HWEHN will nolify you ofany information obfained during the review that difiers substantally from the information you provide,
You will then have the right to correel any erropeous infarmation from HWHN,

CERTIFICATION OF APPLICATION HEALTH CARE LICENSE AND MALPRACTICE CLAIM STATUS

1 certify afl statements in this application are correct and [ ugree with the terms of this agreement with HWHN,
1 certify thal | have and will malntain during the course of iny contragiunl relationship with HWIIN the varestricted healihcare
license(y) required for iy specialties &5 a HWHN network prctitiona, Unrestricted license means that the practitioner’s healtheare
license is valid for full practice within the jucisdiction’s regulated scope of practice for that health care professional specialty, wnd not
asubject to stipulations, practice limitations, probatitrary periods, temporacy supervision requirements, or other limitations. 1 will notify
HWHN if my licenge status changes.

¢ Ifthereare pationsl standards and/or state licensure atandards for a practitioner type that is not licensed, regislered, or certified by the
upplicable state jurisdiction, HWHN has recognized cerluin national standards applicable for its network. ! certify that I mest tiese
standlards for training, experience, end examination, as sumunarized in this application, In the absenee of local licensure, or m addition
to any existing lesser local requirements, I recognize that HWHN slandards do not substitute for my meeling such state licensure
requirements for health care practice ss may periodically be instituted or updated by state jurisdictions,

« thave _, havenol___ had any malpractice elaims or award involvement, If you have past or current clalms, please U out the
attuched professionsl Nability explanation form.

Updated: 01/09/08 Poge 4
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AUTHORIZATION FOR RELEASE OF INFORMATION

| authorize HWHN to consult with past employers, administrators and members of instiwtions with which I have baen or ami eurrently
nssocieled, and with others who muy have information baaring on my qualifications os a Practitioner, ineluding past and present maloractice
carriers to obtain and verify my credentals and professional competence. | further consent to the inspection by represaiiatives of HWHN
of all documents that may he maierial (o on evaluation of my profssional corpetence, charneter and athical qualifications including
information refating to any disciplinary nclion, suspension, or curtailment of medical-surgical privileges. 1 consent to the release and
exchange of information relaling to uny disoiplingry action, suspeasion, o1 eurlpliment of medical-surgical privileges (o HWHN, |
authoeize the medical andfor professional assoviations of which 1 am & merber to W over (o the representatives of INWIN a copy of my
application for membership and refated documants.

A-HWIIN for their acts performed in good faith nnd without malics i connection with evaluating
ificaticiny, pnd 1 reledse from any lability any and sll individuals and organizations that provide

% pedlice goncerning my profbssionul chlrxlmr, uisolc: and ethics,
\ - _ Date; q ? CD
| Rl % ¥

4

Signature: -"‘A - N \D C
Practitioner Name: _Qj 1\ ~_ a _. Title or Designation (DC, LAc, GCFP, elc): ‘@A e p
|

A photocopy of this document shall be as effective a5 ihe original when so preseated. (Signsture stamps e noit acceptable),

"I release from liabi
my apphcatiop

information &“

Of IOMNAL LIA UIY INFORMATION 1

Please complete this form explaining any professional lability claims or lawsuits brought againsi you, setiled, or dismissed, The
infbemation provided shonld inelude ponding and closed eases, as well as dismissed or dropped elaims or suits. Please obiain informalion
tiom your insarer i’ nww&\C this form if you have more thap one claim (o report.

fR—

Cose Number:

Practitioner Name;

Current status of Jegal action:

Pending Cour1 Date (iFavailable): -
=—% Dismissed or Dropped Date: e
_ Closed Dite:
Resolution:
No Payments
- Out of Canrl Settlement Amount:$
Judgment or Award Amount: §
Date of Filing:
Date of Incident:
Prafessiopal Liability insurer:
Allegation: " SR

Detalls of ineident including your role, {elatiug cvents, and patient outcome:

Have yout made any chinges in your prijctice as a result of thly incident?
Attach separate sheetif roquired. \3) /

I certify to the bg peralct i bvided above is correct and complete. | unm ficant
misstaterneal or (4 dhen Aicali ol puse for denial or reyoegljon of z)dgkact. lmm
Signabure: : - : , rooa— < VR . o APR 2 1 ZUUB

Updated: 01/G9/08 Fage 5
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hed Fee Sched aiti i

Published Fes Schedule mezns the non-discounted fee mlwd.ah: thal applies to the Practitioner's services to the general public. Typical fees
include initisl contact session, revisit session, commen treatment procedures, and group ar individual educational class fees, Please indicate
your ucrent Published (preyailing or usual, cuslomary and reasonable) Fees charged for your 5-10 most frequent services. Healthcare
practitioners should consult the AMA referenee matesials for proper use of CPT codes. If one ar more of your most frequently charged
items is nol isted, indicate them in the blank spaces provided. Cirele the code or ilem number on the left of the columns for items that apply
to your practice and report those fees, MNon-licensed cdumut&. lram:rs an:l nounaelws 4l indicate zhr.u' fees fnr mdividual and group

sessions and for group classos, progm

L@E-'é%ig \Y\*U\"‘q:

310.25 1

8

Frint your Name 60 Zip Code

Sign yourName | Datet  ©

7 Check here if yna are submitting a copy of your office Fee slip with the 5-10 most frequently used charges highlighted; sign sbove

and attach your form to this one
=

l\m' 'hdenl. Services

Chiropractle Munipulative Trealaient

1 99201 | Pygblem focused, (typicaily 10 min.) 5 | |26 [v8540 T CMT, spinal, ) to2 regions 3
2 99202 | Expanded problew, (bypically 20 min.) ] 2] 98941 | CMT, spinal, 3 1o 4 regions .
3 99203 Bamlnd Hx &VE (tpically30min) | § 28 98942 T, spinal, 3 regiony 5
4 99204 s 9 B OE941 | CMT, cxra spinal, | or woce . 5
5 99205 $ o T herapen %“ morea T
S O R T T ¢ R e 14 Wﬂ"qﬁ I Eb iRt e iy g
99211 | Misimal, (ypieatly S : Netes TR A

99212 Problem focused, {typieally lu min)

[
i
[ 9933 Hxpanded problomn, (typically 135 min.)
L)

90114 Dmrhd (txpimlly 25 InlrlJ
nslve

el 11
low mt_g;l_e;ﬂggl_.ml_g_l 40 min,)

12 90274 &nﬁnuluy Consuli, Comprehensive

imod. comploxiey, (typiclly GOumin,)

13 99386 ?rmc:n iw Med. Eval, Comyp. Review und
<oy

New P'r. A udn-M

15 | 90876 | Ollice psycliotherapy wi Biofeedback

165 o09l] Rivloedback training. any modslit

17 tiwrwde | Trad Chinese Medicine Evaluation

18 bo code | Homeopathie Medigine Bvaluation

19 No cods | Ayurvedic Medivine Evaluntion

Physheal Medidue Evaluatdons

20| 97001 | Phesical thempyiniisl evalvation

Ll 97002 | Ehysical ihempy re-¢valuation

32 97003 | Oceupational thempy initial sval.

23 97005 Athletic Truining initial evaluation

24 977998 | Acupanchure Initiel ovaluation

25 9779% | Acupuncture reovnlustion

] 30 | 97110 | Thempeatic exercises $
§ 3! 97112 | Neuromuseular recdunation 3
§ | 32 97116 | Gaittminng 5
s | 33 97124 | Message 5
24 97133 | Unlisted procedure, o3, 15 i, 3
35 197140 | Munual thesmyy, ose of more regions ]
36 | 57530 | Therpeutic sotivitiss to improve s
§ | pesformance, each 15 migutes
o a7 97532 ;;in ing o nminm copnitive skills
i 57533 4 mmmg
5] L] L TSeh y
------ : b A T A 1 B!
$ 40 Amlmnrxnn ons or more Keadias, Initinl
S _ 15 mit, witheut clectical stivulation
15 4] 9781] Actipunciuse, ane or more needles, e, 5
$ . addt’], 15 minwithout electjeal atiipuladlon
5 _| 42 | 97813 | Acupunctuce, one or more siecdles, initinl |
i | 15 i, with electrical sumulation
! 43 37814 | Acupunctire, one or more needlos, ex, 3
i addt'L. 15 min with electeleal simularion
- 44 97802 | Nutritlon mmpy inifial, es. ISimin, ]
s_| #5 | 20557 | Trigeer point Ijection, 1-2 muscle grps. S
§ | Oateopathic Muniputative Treajmen
! 46 | 98935 | OMT, 1 fa? body rogiens involved S
3 47| 98926 | OMT, 3.0 4 body regions inyolved F
s 48 28927 | OMT, 5 w6 body regions invelved
§ 49 | 98928 | OMT, 7108 body reglons involved ]
$ | 50 [98529 | OMT, 910 10 body regions invalved 3
3 T TN . s
‘_ng-?ﬁ' lhﬁi&ikﬁ% :

51 individus| Tesining /Connseling Scaslen
51 | Series/Package of ladividual Sessions
53 Ciroup Clags, Single Session '
54 Group Class, Mulll pat Workshicp

55 Group Cless Serles 01 Package of Grotp Sessions

LN ¥ | |
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Please check the ?nﬁarma!lan thnt. qppﬂcs to yaur spnequ:ﬁe.v} Yo wfﬂ bo listed in rhe dtm.-mrm by these ealegories,

Acupuncture: O Ondustios fow e fornad foll tims m;nm: program mecing NCGAOM requirementy. |
0 Hoda valid uiwesidcied siste |ieense hl‘f&f Hatlonal Certifieatlon Commission for Acupu neiure and Drieatal Medicing (NCCAOM)
sertifieation. OR

O Physiciin Acapineturisis (MBD) wust hold 3 valid Lnzestriaed Ticsnse (o piwctice modicine inelu ding neupuncture, and eilier be a
practicing manber ol the Am. autemy of Medieal Acipunciurn (AAMA), or b cealilad by the Am. Baaud of Medien) Acupunowrs.
O Ny wnd D ez 10 have 200 hours Dl despunctirs inniniog and meet ND of DE ffale scops of practies edlterk.
2 Prefessional uhi’liw insursnce Hmis of (/3 are reqdired for £l MD's asd DOy 35 well o3 ND's aod D5 whe praciice atupunciure
DR liakility e suramzz limits of 3t ‘cost $A00,000 7 $500.000 for Sicense( a ctipunciniisiz oy, i

Alerander O Cetifint by ke Am=rcan smtyornhumh-'rnaum(amsan o by Aleannder Trbaigs Inemauensl (ATI).
Tuchaique: O Professional labifity invirance limks of st least $200,0007 $500 il
Aynryedie; 0 Credentialed with Hﬂlmﬂ elizalth N ks Ine het B o specinkry.
O Written documeniation of 260 hoyrs of‘h}nh;
0 Thiree Jutters of reference, prafersbly gga from the program [nstiectar,
Beliavioral T Wiwiers dexue oc Nigher it s behavior (2l dicipline, i.e. Piyendlogint, Social Werkel cie.
Houlth: 0 Haold & valid unessmi=10d siate ficaige. |
0 Profossional lability inniroige limifs of at feast $200,000 /$500,000,
Biofeadback: B Cenificaticn from the Biafeedback Ceriliestion Tngiitate of Ameriea (DETA),
a Pm!u:lnrai Jabilley insurance {imits rrf ot Jeast $200,000 / £300.000.
" Childbirth Apgiicants may qualiiy ag a Chidbin Bdueator, wllh docummented 1zalning and centificlion ander fhe quspicasof
Bducalor: O  Infemstional Clildbirth Education Anzesintion (ICEA) OR
O Chitdbinth and Posijasum Frofessiond] Astociation (CAETA) OR
U Amein Asalemy of Husband Coasheg Childbinh (AAHCG - Bridley ® Mothod) OR
0 ASPO/Lamaze ~ Lomare Certified Childbioh Educatar OR
O Asendistion of Laber Assistants onid Chitdble Edueators (ALACE)
Chinese Herlial 0O National Certineation € ommissic for Acupuncrure and Qricutal Mediciae (NCCAOM) Flerbad Practiiouer corhiBealion, or stoe hecnse
Medlelne: exam for TCM huhs.
O Credemioled ay a licen 1 o other Ib profeuion,
O Professions! (elilay lmumﬂ.e nmu u! al mn,mollm f;ﬁw 00
!
Chlrapractic; E;(h&nim from un acerodited colloge o 1 training projramn.
id» valid uiwesticied fale license ) .
Frofessionnl Mok ity inmuance Nt of 31 133t $200,000 7 $500,000,
Dlelichn (1 Hobda valid ungestnciod state liaanss amyor Amecoean Dictetlo Assozintion/Comimissien on Diseale Regstration (ADAICDER) ]
Replatered/ aceredita g
Llcenged: O Polesioeat iabiliy lasamnce I.mmrmmsmmumm - |
Daulas; Applicats sy quality as a (ouls, with documerted frainitg 1 od ces tleation ag n prenatal, Tabar/virth, or porijm i Jouls wder the spiees of

O Ooules of Nerth Ameriea (DONA) OR
0 Childsinhsad Pesipartum Profe: sons) Assuclation (CAPFA) OR

O Watioml Acescisficn of Pasipastue Care Serviass OR

a  Assechiionof Lator asslironts aod Chiltbioh Edocatlors (ALACE]) PLUS

L Cumont profssignal liability insytrance pofley 6€302,000 £ 510, 000 miu s,

Relki: Credentisled &l [TWHI 0 anothe Heepsed specinily ANT
Professtonal Habllity invumace Hiths of at least $300,000 1 $590,000,
Relkiz Cortlfied ax 2 Thind Degrer Keici (Reiki Master) or a3 o Reiki Magier Teacher, wilh ihree [oliers of reference OR

Heallog Touch; Cenifiod 15 o punctitiones or teachec by Healing Taush Intepmptionel,

Guild Cartficd Fokienkrals Praciiioner o¢ Texcher esriificstc from tbe Feldenkrain Guild ol Monh Amerca. '
Finfeisional lakiliry incinnce ||mite of at leant S200,000 /3500 060

[(Encrpy Hesling
Proctitioners

Fellon krgls:

Bm HWIN m&affnlﬁvgmuﬁ in Bohavioral Heallls,
Docuinent=d tinising ia ﬂilnnl Guidsd Inugery or ﬂmlhwp
Professional linh;lllx [usmrance Himls of at Least £200,000/ 5 500,004 p——
Cati fioation by n professional eeraifym o raie mmml:m with stanerds 6Tpraetize, anda code of aibiics poceptable 1o e

Credontinling Comanines OR
Graduaton fom an ditad pail vy educatbin program withu degree in conching/lifestyle aducatinn field OR

Completion ala ?”. professionsl tonlhub'l; eduention progran; in bealth eduetion and conching scenpinble to the Cradentialing
Commiiles FLU

Lum__l,_wll&,.unruﬂ@gﬂ_l_l el dpl a.m for copchig seevices if e by the sute bn witch hefahe will participate,

Certifled by Hellarwork Tetemstion ag a Cerdficd Helleowork Prctitisner. -
Professiona] [iobifity insunanes ol al fean S20U000 ¢ §500,000,

Culdod Imegery:

Heolth wnd
Welinags Congh:

Hellework
Fractione|

ool I8 oo O |ﬂCJI'." ool lIoooo
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il member of the Americas Herbalixis Guild aod s minincun of 200 Towirs edpeation in herkal mediene,
Thiee tettzrs of ieferenve, preferably vie fiom the prejeam soatouems.

Hollstlc Nurse
Proclitioner::

Tlold 5 valid anresiricled sute Raense 48 3n pdvinced nurse or niirse prectitlonsr,
200 or more houss course work in allermtive medicine or aouther credeniialed CAM speciaity,
Professional Habilty bissraaceofst et $200,000/4500,000.

' Homeopsth:

Cetified in Clnagica) Homeopsthy by the Counca for Homcopaitiic Ceni Beatin OR
A licensod independent preseribing hiedlh practitjoner (DC, ND, MD, DO, NP, &ic) otherwise er=dentialed by sxambaation with a
resugnized state, national or international cenlficale of primary eage or Ipecially cace homeopsthic expartise,

Businest or peofersional Habilky larorance of at Jeast $200,000 / £500,600 or § 1M F3M boxed o license lovel,

My pwotist

LU LT T —— ©

Active Cetifivd mombers of tie Watioml Guild of Hypnotlic, Ine,
u ce Uity ofat lesst $200.000 1 $506,000

Physieta:

Tntagrative Hollsile

O0 o o o oo poo oo

s

A mininsim of 200 howed of ormsntes course werk I | Ptk peinciples, or be eorilicd by the Amercan
Board of Holitic Medicine.

Hald p valid enrestriclod maie license 10 practice madicine,

Professicual lability inyuranez of 1 lgg,;,m £53000,000,

prokive ne o 0

Massage Therapys

]

18

N

<

k-

Holda vatid woresiriciod pate masmga lieene.

Current furisdictionnl (cityleounty, de.) lioemse FLUS elther of (he following:

tifieate af NCHTMD exom pessage (Hational Centificmion Board of Thewspautic Massipe & Bodywork OR
ificate of active puofasdonal AMTA or AUME smembaship (reguires 500 lu s tmining) OR

Mee! WHN qualifications fiw alicrimtive hodywak tesinleg and cenificstion (Rolfing, Myothetapy, Reikl, Hellerwork:, Orieaal Body

ok, el.),
Mofendannd abi Ny Inmicance of ol less) $2.00,000 / 89 00,000, .

B

Mind: Daaly SKills
Instrictos:

0O Oopgo o

(1 - e S
Certifieamion by Pagy Huciaiian of sat laeiory cangietion of aiing in adminsicnng the "Prepate for Surger, Heal Fagier”
workshop program OH |
Wrlllen Do ‘ation of completion ol tralafng 39 3 meditation lnsirecior in A formal ot ipprenticeshiz trsiniog program PLUS
Abimstation of s minknmm of 200 hours & traintug andior practice toaching PLUS
Theee letiers of Teferece, nne of Whick ks from the program insirctor OR
Wiiven documentitivn of corpletion o £ g im ke MindBodySplrit Frofessianal Training Progmm, offered by the Center fr Mind.
Body Medicine [ Washingicn D,C, OR .
Documeontatton of stats as 3 Centified hllud:!nndmf Practiclenes by completion of the llres year {Lhree block) professiocal fraicing
ol¥erad by Middondort Bresth astinute iu Neiksley Californis,

Mindlulness Based
Stress Reduetlen
Tenchess:

O 0 c gog

MBS Teacher Certilieation evidenced by » Centification by the Center for Mundines A at tbe Univerzity of Massachuacits OIU 1 i
Copyt of Atiosiatlon to 200 hovrs of srperichss ieacking Mindrwaess-Bared 5 ess Redusiion (MUSK) FLUS

Wrilten Docuersation ef complerion of Mindluliess Haged Siess Reduetion in Mind/Body Medicine: A - ar 7. Day Residenticl
Inaining Retreat offeced by the Center (ot Mindfuincss at University of Musiachysett Medical Scheo| OR

Writtzn Documentatlon of sompdeilon ol Mracticam In MESR Hormaly the Tneensip Progrom) andfor Teacher Development Taigns v
in MBIR andioc Supervivion in MBSR cosducted by CFM of 5 CEM aitillated uzining prognm FLUS

Letter of Reference from an MBER Instrustortaloes spproved by the Center far Minafulness (contact CFM o HWHN for list of
wproved profeasionals) AND

Two Additional Professional oe Clieat Lelters of Refersnce (if holding o professional health care leense, meet HWHN criteria for the

lcensed speciniy) |

Muasle Therapy:

|
A Niming of suneat eartification as M1 -BL by tae Ceetilicalion Board far Music | hespists (CRMT) DI
Alisting u¢ > Regigered Music Therapiat (RMT), Certified Music Therplst (CMT) or Advanced Ceitified Musie Theragist (ACMT), a3
Tntad with the Matlonal Music Ybernpy Registry PLUS
Current metnborship i0 the American 6 Therapy Association (AMTA) OR A listling of current certification as MT-BC by the
Certifiation Board for Misic Thewm pluts (CBMT) O
Allsting of cueat certification ns MTABC by ihe Contificetion Boacd For Musie Thermpists,

Llemryed by the State of pructice where required

Neprapathys

—
Traduato of the Clikcago Nuticnal Collegn of Naprapathy or the Swedieh Collegs of Naprapsthy.Professioand Rability iesurance of al
Teast $200 080 £ £500,000.
Tioid & valid unresiricted stateliccnee for dapiapathy of manyal thampy o your sbete,
Piofessioml Jiability Inmimmnce oF ol least $200,000 7 $500 000,

MNaturep athie
Physfcian:

Tiradustion from o tatwropathi= madieal collags wilk o four-yoor gradhinte degiee,

Hold s valid unicstricled state licarse. |7 liommrure is not svaileble by the site iko practidoner mus! pass (e Naturopaihic Physlclans
License Bxam (MPLEX) and isve s valid eat-of-vizic ND license.

P feisious] Hatdlity insarance of ut Jenst $200,000/ 5520, 0100.

[ Nutelifonal
Cowmelor:

coog| oodo oo o oo ¢ od

Holth o valid unrestrieled sate licease asa nutritionist OR ({Fhon-lHeenzed stute )

Cenified ma g Geetitied Chinical Muliilonist (OCN) by ke Clinieal Nutriion Cestifieaiion Bosrd OR

Certificd a5 a Certified Nutritionist (GN) by the Natinna! Iostiute of Wulritions! Edeestion.

Prafesdonsd lisbility Ineseancs livils of al le2s $200,000 /300,060 ]

Quecupstivmal
Theraplst:

ooon

Cimeistion frorm an sceredited colloges or formnd traindigg progrom.
Business or Professionnl Hsbifivy Inumnce lmits of ot least S200,000/ $500,000.

Hold a yalid uniestricied aate Heon e H gﬂ‘uﬂ‘ .
Piofeasiunal Nebility insuranice Hinhs of i) least S200,000 / $500,000 Graduntien fremat a Sl denlning progime |

Updated: 01/09/03
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Oubentnl O Holde valid sresiiciel state o lo6) license PLUS
BodyWark: 0  Writler, docunsentetion of Magsege Inining propenm, ineluding Orienial body work, of 500 ¢lsss hours and & Notional Cenification
Bour For Thempeutic Mussigaind Bodywork mamn} cesdifeatlon OR
O Cealficaticn fn Asian Bedywory THerapy by the Nai. Certificalion Cormmission for Acupuncasrs and Oriental Med, (NCCAOM).
B 0 Peolestional liahiliiy imnirasce of ot leagt $201,000 / $200 600
Palin Proctitlonme: 0O Holdg current, vaiid, yir=sticted licensciregintation x5.a huelth eare practitioner (MD, DO, DC, T, and NI, LAe, Merye praciitione:
or biehaviors] heakih) in the srzte fn which he/she will panticlpate
U Qinduation from an aceredied wollepe o formal traling peagrm for the primary Reeass resogniaed by e slate Beensing sponey.
O Current profossions | Hability insicanes polisy maciing primiy speciulty vequirmments, orai least $200,600 / 500,000
O Cenllication a¢ » Diglonsat, Fellow or Clinical Associate i Paln Mpmn by credentisling exsee of American Acadervy of Paln higet OR
O Fenificad by ths American Beard of Pain Medicine OR
O Conlficy Ly the wubpevialty sxamination jn Pain Medieine by the boards for Anesthesiology, Phytical Medicine snd Rehabilitation, or
B Peyelija Newrology. : i
Personsl Trafner / [ Cerfifiation fram e A eicsn Collere of §ports Medlcine(ACSM), the Aniiiizas Counel on Dxerdne (AGEY, i Natoinl Yengo
Exerciso Speclalst: anl Condiioning Assaciution (NSCA), Nationd] Acedemy of Sports Medicine (N ASM), Internalions] Sporte Sclenzes Aseoeistion
(S5A).0r the Inteatioual Weightlifting Associntion (IWA), the Acrobics and Filness Assotiatlon 0f America (AFAA) ar 81l equivalent
program apenioest by an acaredifed nstinitlon of post secondary eduoalion DR
0 Helda Master's Depree in Exerolie Physiology from a recognized US or Capadion insthution OfL
O Held an Undergmdunte Degres fo phytical education, excrcire aclence, heatib sciioe or iatrition, wick adelitional waivingin physics]
therapy and Kinezlblogy, sod & certification from ane of the folloving:
O The Cenler lor Bxeciye Physiology (CEF) OR Registered Clinical Fxetcisd Phiysiologist by the Amerlcsn College of Sporis Medicine
O Health Fitness Olrector o Progrom Director cedifiation by the Amesican Cnllega of Sports Medieine
0 Cetificd by the Health & Fitneas Program of certification by the Camdiaa Sociely for Bxorclse Phiysiology (CSTF) PLUS
il — Boldenze ulitians 15 CEU's o continuing edicabion fn eaweis: snd fitness siecbltiey pvery twa Yyears
["Fhysieal Therapive: 01 Giracustion from me aecredited college or formal tralning program.
O Business or Professional ability insuaanie lintka o f sl Jeast 5200,606 1 $500,000,
(3 Hold a validunrestiicied siale Hieense,
| Q1 Peofessions! Habkliny | Vinits lﬂl A1 beast § 160,000 7 $ 500,000 Gradoation from an sceredited exllege or Torral 1ab
[ Filsies Tnsicuctars (1 Wegiatered Pilates bstiveinr member o fhe Pllates Maibod Allinnco (PMA) (5
O Latterstiecing curtent employineat 3t Studio or Educsiionsd Organtmlion that 18 rogistersd with PMA OR
o Evidense of Trsining Mroush or by & Flates (nsirucios program recognlzed by the Pilatss Method Allinnce O
1 Cenifisale of cempletion in a comprelions ve Pilate’s tensher traiping course with 8400 hour minintuim requirsment
L) Business or Proieagioral liabilicy msursnce limite olnt 1sast $200,30( / $500,000
ot Birilag O Downnented training sad ceriification piider the suspizer ol the Inteenaticanl Childbish Educatinn Associlion (ICEA) OR
Lactation 71 Childbirth and Postpartum Professional Assochation (CAPDA) DR
Counselor: O  LuaLeche Laague Infernationl avercdited Leader propam OR
O Interganoaal Bowd of Laststion Conmiltan! Bxsminers {IBLCE)
Qi Gong: 0 Cenification from the Individual training progrnm.
3 A minimum of 200 hours oT trining s9dfor practice tesching,
0 Oog year inashing expecience, !
Rellencloglse 1 Gvedennnled with HWIIN 23 8 maisage thempht.
O Cedification from the Amesican Reflexofopy Certification Board,
0 Professionatliability insurnee Hinis of sy leant S200,000 / $300,000.
Rellesuvctural 07 Downmented uvisng and cortlfication wwder the suspiees of dliber pestification fiom tha Rolf Instinie asa Ceatifnd Rolfer or Advenced
Integrution: Centifled Rolfer, anaf un odritioral 400 ¢1ast heww s fler cextificalion OR
O Meeling the corrent mamberahip aml centification standards of the Internations| Astocialion of Structural Integrators AND
O Professimal lisbifity lasurance in the smeinis delormined by (he tom] Qunlitg Commitice
Thl Chi O Cetification from it individug] trsining progmm,
O A minimuis of 200 hows o raining anidor practice taching
0 One year teaching expenionce A
Trapes Practitionere: T Credentialed with HWHM g; 3 heensed halth cue pactitioner
O Cerlified Wilh Ibe Truger Institute as n Trager Pructiticner,
0 Prafessional Babifity inmrsce of st least $200,0040 7 $364 540,
i =
[ WholeHealth 0 DCertifiaion by a Natonal [2stiivte of Whlelleakh nsa \W holsHealih oz stac OR
Adyecate: 0 Completion of the WholeHsalih Mvmht Troining Program of |86 CEU's offered o HWHN netwerk members by the Niliooa)
Indlitule of WholeHeaith OR |
0 BEvidmece of completion of olficr comparsble posl professional or post degree continuing educstion programt sccepuble lo fhe
(Fpreaticesl Quabity Cnmimiace PLUS
O Twa years of sxjpsrience 25 5 professions] bealth vave practitinner of o hea it and wellnegs cocch
O Current, valid, unrestrioled liceme/iegistmtion in the related hanith saro profession, if applicable, and any cocching or Hifestyle
z wounseling reyluraions or cerlif ed by the staie in which Zie/she wi
Yoga: T A Togistarcd Yoy Teacher, tog Meren with Yo Allance (YA) OR
0  Hvidenzoo! Tnlsiag through or by a Yoga Alliance Reglstered Schen] OR
O Cenificaie of completitn oTan unregistersd compreliensive Yogs Teacher course that meets the ¥ ogi A llnnte standids PLUS
O One year in prcties experience since complation of training or currently working under supesyighso & 1 ted il with

Toga Allaee, N ol
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Therapies and Techniques: Please check all that apply
These Therapies and Techniques will be listed on your profile,

W Acupressure

o  Acupmclure
G ~Aenpurctare-Fac/Auricular
Acute injuries-awlofwor

O  Alexander Technique ,
Anli-Agng/Longevity Therapies
Applied kinesiolopy

Aquatic Therapy

Aromatherapy

Art therapy

Asian/Orienlsl Body Waork
Ayurvedic Medicine
Biofeedback

Body Composition Testing

Breath work
Chelation therapy

0o ooocooDoao

Children's Health Programs
Children-Special Needs Care

gc

Q Chinese Herbal Medicine
0 ALhirepractic-Activator method
W Chiropractic-Cradial therapy
iropractic-Diversified
“/CltfrOpmcﬂc-ﬂmmlnad
Chiropractie-Logan
o Chiropraciic-Network
Chiropragtie-Neuromuscular
Technigue
& Chirgpraciic-Nonforee
0 _Chiropructic-Pettiban
hicopraclic-Sicro cevipital
Chiropragtie-Thampsan

O  Chiropractic-Touch for Health
2" Chiropragtic-Upper Cervical

O Chronic Ilness Management

a Colen Hydrotherapy

Q Color Thempist

Q Counseling -Spiritual

O  Counseling-Masriage & Family
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Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
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Proceedings: (IN CHAMBERS)

ORDER RE: MOTION TO STAY PROCEEDINGS [35]

Pending before the Court 1s Defendants Healthways, Inc. (“Healthways”),
Healthways WholeHealth Networks, Inc. (“WholeHealth™), and Medversant
Technologies L.L.C."’s (“Medversant’™”) motion to stay proceedings in this matter pending
review by the Federal Communications Commission (“FCC”). (Dkt. No. 35.) After
consideration of the papers filed in support of and in opposition to the instant motion, the
Court deems this matter appropriate for decision without oral argument of counsel. See
Fed. R. Civ. P. 78; C.D. Cal. L.R. 7-15. For the following reasons, the Court DENIES
the Defendants’ motion.

I. BACKGROUND
A. The Parties

Plaintiff Edward Simon, DC is a chiropractor who practices in Los Angeles
County. (Compl. §5.) As part of his business, Plaintiff submitted an application to
Defendant WholeHealth in which he provided his fax number. (Simon Decl. Y 3-4.)
WholeHealth, a subsidiary of Healthways, serves as a healthcare intermediary that
connects patients to the discounted service providers within its network. (Kent Decl. 1
2-3.) WholeHealth communicates with its members via email, telephone, and fax. (Kent
Decl. 9 6.) Plaintiff is part of this network, and he submitted an application to
WholeHealth in order to receive patient referrals. (Simon Decl. 99 3-4.)

Defendant Medversant is another healthcare company that specializes in healthcare
data management. (Beckerman Decl. §2.) Medversant offers “communications
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compliance solutions™ to help healthcare providers meet their information security
obligations under the Health Information Portability and Accountability Act (“HIPAA™).
Healthways and WholeHealth are both clients of Medversant. (Beckerman Decl.  2)

Plaintiff brings this action on behalf of a class of similarly situated individuals,
defined as “all persons and entities that were at the time subscribers of telephone numbers
to which matenal that discusses, describes or promotes any of Defendants’ respective
property, goods. or services (Whether separately or in combination with the property,
goods, or services of any other Defendant) was sent via facsimile transmission,
commencing within four years preceding the filing of this action.” (Compl. J17.)

B. The Underlying Dispute

In the summer of 2014, Defendants sent out thousands of faxes to healthcare
providers advertising ProMailSource, an encrypted email program provided by
Medversant. (Beckerman Decl. § 3.) WholeHealth sent these faxes based on information
healthcare providers provided in order to become part of the WholeHealth network.
(Kent Decl. 9] 4-6.) Medversant also faxed some of these numbers at Healthways and
WholeHealths’ request. (Beckerman Decl. §3.) According to Medversant, at least some
of these providers had already expressly consented to receive this information when they
applied for credentials through Medversant’s online program. (Policarpio Decl. §2.)
These applicants were required to consent to the terms of Medversant’s privacy policy,
which allows the company to use an applicant’s information for a variety of purposes,
including member relations, marketing, and sales. (Policarpio Decl. Ex. A))

On August 13, 2014, Plaintiff received a fax advertising ProMailSource. (Compl.
Ex. 1.) Plaintiff alleges that this fax violated the Telephone Consumer Protection Act of
1991 (“TCPA”) and Junk Fax Prevention Act of 2005 (“JFPA™) for two reasons:
(1) Defendants failed to obtain his prior express permission as defined in 47 U.S.C.
§ 227(a)(5); and (2) Defendants failed to include the “Opt-Out Notice” required by the
TCPA and JFPA. (Compl. ff I, 13-15.)

On behalf of a putative class of similarly situated individuals, Plaintiff filed this
action in the Superior Court of California, County of Los Angeles, on September 16,
2014. (Dkt. No. 1 at9.) Defendants then removed the case to this Court on the basis of
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federal question jurisdiction on October 16, 2014. (Dkt. No. 1.) In his Complaint,
Plaintiff seeks statutory damages in the amount $500 for each violation of the JFPA and
requests that the Court triple these damages for what Plaintiff alleges was willful and
knowing conduct. (See Compl. 9 26-27; Prayer for Relief ] 4-6.)

C. The FCC Decision

When Plaintiff filed this lawsuit, the law was unclear on whether opt-out notice
was required for solicited faxes. On October 30, 2014, however, the FCC issued an order
clarifying that even solicited faxes—those sent with a party’s prior express permission—
require “opt-out™ notice. {Dkt. No. 36 at 5-29.) The FCC recognized “that some parties
who have sent fax ads with the recipient’s prior express permission may have reasonably
been uncertain about whether [the FCC’s] requirement for opt-out notices applied to
them.” (Dkt. No. 36 at 5.) Due to this uncertainty, the FCC granted parties a retroactive
waiver from the opt-out requirement and invited similarly situated parties—those who
sent fax ads without opt-out notice but with the parties’ prior express permission—a Six-
month window to seek a similar waiver. (Dkt. No. 36 at 5.) The waiver does not affect
the prohibition against sending unsolicited fax ads. (Dkt. No. 36 at 19.)

On January 8, 2015, a little more than two months after the FCC’s order was
issued, Medversant filed a petition with the FCC for a retroactive waiver from the opt-out
requirement. (Dkt. No. 36 at 31-36.) On March 2, 2015, approximately four months
after the FCC decision, Healthways and WholeHealth also filed a petition for waiver.
(Lee Decl. § 2.) Defendants now contend that they are eligible for such an exemption and
that this litigation should be stayed until the FCC reaches a decision. Accordingly,
Defendants filed the instant motion to stay these proceedings on March 3, 2015. (Dkt.
No. 35.) Plaintiff opposed this motion on March 25, 2015, (Dkt. No. 41), and Defendants
replied on March 30, 2015, (Dkt. No. 43).

II. REQUESTS FOR JUDICIAL NOTICE

A court may properly take judicial notice of (1) material which is included as part
of the complaint or relied upon by the complaint, and (2) matters in the public record.
See Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006); Lee v. City of L.A., 250 F.3d
668, 688-89 (9th Cir. 2001). Under Federal Rule of Evidence 201(b), a judicially noticed
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fact must be one “not subject to reasonable dispute because it (1) is generally known
within the trial court’s terntorial jurisdiction; or (2) can be accurately and readily
determined from sources whose accuracy cannot reasonably be questioned.” Further, a
court “must take judicial notice 1f a party requests it and the court is supplied with the
necessary information.” See Fed. R. Evid. 201(c)(2); In re Icenhower, 755 F.3d 1130,
1142 (9th Cir. 2014).

A. Defendants’ Request for Judicial Notice

Defendants have filed a Request for Judicial notice of two documents from other
proceedings: (1) the “Fax Order” issued by the FCC, and (2) Medversant’s petition for a
retroactive waiver. (Dkt. No. 36.) These documents have either been issued by or filed
with a public agency and are therefore matters of public record. Accordingly, the
existence and authenticity of these public records is beyond dispute and therefore
properly the subject of judicial notice, although the Court cannot take judicial notice of
the facts alleged therein. See Lee, 250 F.3d at 688—89; see also Icenhower, 755 F.3d at
1142 (“We ‘may judicially notice a fact that is not subject to reasonable dispute because
it . . . can be accurately and readily determined from sources whose accuracy cannot
reasonably be questioned,” including ‘court filings and other matters of public record.™
(quoting Reyn’s Pasta Bella, LLC v. Visa US4, Inc., 442 F.3d 741, 746 n.6 (9th Cur.
2006))). Accordingly, the Court GRANTS Defendants’ request for judicial notice.

B. Plaintiff’s Requests for Judicial Notice

Plaintiff requests that the Court take judicial notice of five documents:
(1) Plaintiff’s comments that he provided to Medservant’s petition for waiver to the FCC;
(2) Plaintiff’s reply comments to this petition; (3) the complaint from a related case in the
Northern District of Illinois, Affiliated Health Care Associates, P.C., v. Medversant
Technologies, LLC & Healthways WholeHealth Networks, Inc., Case No. 1:14-cv-10247
(N.D. Ill. Dec. 22, 2014); (4) a motion to stay in the related case in the Northern District
of Illinois; and (5) an order denying a motion to stay in a case from the Northern District
of California, Melita Meyer v. Bebe Stores, Inc., Case No. 14-cv-00267-YGR (N.D. Cal.
Mar. 17, 2015).
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Although Plaintiff requests that Court take judicial notice of the comments and
reply comments that he provided to Medservant’s petition, however, Plaintiff has not
lodged the appropnate documents with the Court. Exhibits A and B, which Plaintiff
asserts constitute his comments, appear instead to be faxes sent by WholeHealth, and not
documents connected to Medservant’s pending petition before the FCC. (See Pl.’s Req.
for Judicial Notice Exs. A-B). Nevertheless, it is not necessary to take notice of these
documents before reaching its decision. Even if Plaintiff had provided them, the Court
could only take notice of the existence of these documents—not the disputed facts or
arguments for which Plaintiff may have sought to introduce them. See Lee, 250 F.3d at
688-89. Plaintiff’s remaining exhibits are publicly filed judicial documents and are
therefore properly the subject of judicial notice. See Trigueros v. Adams, 658 F.3d 983,
987 (9th Cir. 2011) (“In particular, we ‘may take notice of proceedings in other courts,
both within and without the federal judicial system, if those proceedings have a direct
relation to matters at issue.”” (quoting United States ex rel. Robinson Rancheria
Citizens Council v. Boreno, Inc., 971 F.2d 244, 248 (9th Cir. 1992))).

III. DISCUSSION

Defendants request that the Court stay these proceedings either under the doctrine
of primary jurisdiction or for reasons within the Court’s discretion, including judicial
economy and the potential prejudice to Defendants. For the following reasons, the Court
finds a stay to be unnecessary and therefore DENIES Defendants’ motion.

A. The Doctrine of Primary Jurisdiction

To begin, Defendants argue that the Court should stay these proceedings in
accordance with the primary jurisdiction doctrine due to the FCC’s recent clarification
that solicited faxes must provide opt-out notice. The primary jurisdiction doctrine allows
courts to stay proceedings when the court determines that a claim implicates technical
and policy questions that should first be addressed by the appropriate regulatory
authority. Clark v. Time Warner Cable, 523 F.3d 1110, 1114 (9th Cir. 2008). The
doctrine is not intended to enable courts to “secure expert advice,” but should only be
used if a claim “requires resolution of an issue of first impression, or of a particularly
complicated issue that Congress has committed to a regulatory agency, and if protection
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of the integnity of a regulatory scheme dictates preliminary resort to the agency which
administers the scheme.” Jd. (internal citations and quotation marks omitted).

While there 1s no fixed formula for determining whether the primary jurisdiction
doctrine applies, the Ninth Circuit has applied the doctrine where there is “(1) [a] need to
resolve an issue that (2) has been placed by Congress within the jurisdiction of an
administrative body having regulatory authority (3) pursuant to a statute that subjects an
mdustry or activity to a comprehensive regulatory authority that (4) requires expertise or
uniformity in administration.” Id. at 1115 (modification in original). Applying these
factors to the case at hand, it 1s clear that the primary jurisdiction doctrine does not apply.

In its recent decision, the FCC invited certain entities to apply for a retroactive
waiver from the opt-out requirement. Whether Defendants qualify to seek a waiver from
the FCC, however, depends on whether Defendants obtained prior express permission
before sending the faxes in question. The FCC’s October 30, 2014 ruling only permits
entities that sent faxes with prior express permission—but without opt-out notice—to
seek a waiver for these faxes. The ruling does noft affect the FCC’s prohibition against
sending unsolicited faxes, nor does the decision affect the requirements for faxes based
on an existing business relationship. (See Dkt. No. 36 at 5 n.2 (“The waiver does not
extend to the similar requirement to include opt-out notice on fax ads sent pursuant to an
established business relationship, as there is no confusion regarding the applicability of
this requirement to such faxes. We also note that the waiver does not affect the
prohibition against sending unsolicited fax ads, which has remained in effect since its
original effective date.”).) In requesting that the Court stay this action pursuant to the
doctrine of primary jurisdiction, Defendants are in essence asking the Court to allow the
FCC to resolve the question of prior express permission—without which Defendants
would not qualify for a waiver. For the following reasons, that question does not warrant
application of the primary jurisdiction doctrine.

First, although the FCC has the authority to define “prior express permission”™ or
“prior express invitation,” this is not an issue of first impression. In fact, the FCC has
previously examined this term:

[P]rior express invitation or permission must be express, must be given prior

to the sending of any facsimile advertisements, and must include the

facsimile number to which such advertisements may be sent. It cannot be in
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"

the form of a “negative option.” However, a company that requests a fax
number on an application form could include a clear statement indicating
that, by providing such fax number, the individual or business agrees to
receive facsimile advertisements from that company or organization.

Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 21 FCC Red.
3787, 3811 (2006).

Second, this is not an issue that requires technical expertise beyond the Court’s
conventional experience. Indeed, following the FCC’s recent decision, multiple courts
have concluded that disputes over prior express permission are appropriate for judicial
resolution. See, e.g., Physicians Healthsource, Inc. v. Doctor Diabetic Supply, LLC, No.
12-22330-CIV, 2014 WL 7366255, at *2-3 (S.D. Fla. Dec. 24, 2014) (certifying class
despite indication that defendant would seek a waiver because defendant had presented
no evidence of prior express permission); True Health Chiropractic Inc. v. McKesson
Corp., No. 13-¢cv—02219-JST, 2014 WL 6707594, at *2 (N.D. Cal. Nov. 25, 2014)
(holding that resolution of whether the named plaintiffs provided consent to receive faxes
from the defendants is a factual issue that requires litigation, not a stay); dround the
World Travel, Inc. v. Unique Vacations, Inc., No. 14—<cv-12589, 2014 WL 6606953, at *3
(E.D. Mich. Nov. 19, 2014) (considering the primary jurisdiction doctrine and finding
that continuing with the litigation and discovery were more appropriate even though the
parties disputed the issue of prior express permission).

Finally, this is not the type of claim that requires uniformity of administration or
the need to establish a national rule. To the contrary, the FCC recognized in its decision
that waiver requests must be determined on a case-by-case basis. (See Dkt. No. 36 at 19
n.102 (“[W]e note that all future waiver requests will be adjudicated on a case-by-case
basis and do not prejudge the outcome of future waiver requests in this Order.”).). While
the Court acknowledges the potential for inconsistent rulings between the FCC and this
Court, this action is in its infancy; there is no basis to believe that after discovery on this
issue there will remain a substantial nisk of inconsistent rulings. Accordingly, the Court
finds application of the doctrine of primary jurisdiction to be inappropriate in this case.

B. Defendants’ Motion Is Not Warranted on Other Grounds
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Alternatively, Defendants ask that the Court stay these proceedings in the interest
of judicial economy and because they would suffer prejudice absent such a stay. “[T]he
power to stay proceedings 1s incidental to the power inherent in every court to control the
disposition of the cases on its docket with economy of time and effort for itself, for
counsel, and for litigants.” Landis v. N. Am. Co., 299 U.S. 248, 254 (1936). Although no
precise rule governs the determination of when to grant a motion to stay when similar
actions are pending in two different federal district courts, “the general principle is to
avoid duplicative litigation.” Colo. River Water Conservation Dist. v. U.S., 424 U S.
800, 817 (1976). The Ninth Circuit has held that a stay is proper if the conclusions of
another tribunal “may be of valuable assistance to the court in resolving the [claims]
presented in [the complaint], even under the assumption that the court is not bound and
controlled by the [other tribunal’s] conclusions.” Leyva v. Certified Growers of Cal.,
Lid., 593 F.2d 857, 863 (9th Cir. 1979). Nevertheless, a “stay should not be granted
unless it appears likely the other proceedings will be concluded within a reasonable time
in relation to the urgency of the claims presented to the court.” Id. at 864.

The Court declines to stay these proceedings pursuant to its inherent authority. In
similar circumstances involving a dispute over prior express permission, courts have
permitted the litigation to continue absent admissible evidence that disproves the
plaintiff’s allegations. See, e.g., Doctor Diabetic Supply, 2014 WL 7366255, at *3
(“DDS has not yet presented any evidence of express invitation or permission from any
recipient.”); True Health Chiropractic, 2014 WL 6707594, at *2 (“McKesson also seeks
to resolve the factual question of whether the named Plaintiffs provided consent to
receive faxes from McKesson. But resolution of that factual issue requires litigation, not
a stay.” (intemal citations omitted)); Around the World Travel, 2014 WL 6606953, at *4
(“Plaintiff is entitled to discovery to determine whether defendant can support its position
that it sent faxes with the permission of the recipients.”). Despite the distinguishable
procedural postures of these cases,' their reasoning remains applicable; the Court will not
blindly grant a stay, over the objection of Plaintiff, absent any evidence that Defendants
obtained the prior express permission necessary to qualify for a waiver.

! Around the World Travel involved a motion for reconsideration of an oral stay or, alternatively, a
renewed motion to stay; True Health Chiropractic involved a motron for reconsideration of the distriet
court’s denial of a motion to stay; and Doctor Diabetic Supply involved certification of a class despite
an ongoing petition.
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Defendants rely on Physicians Healthsource, Inc. v. Endo Pharmaceuticals, No.
14-cv-002289-CMR (E.D. Pa. Jan. 5, 2015) (Dkt. No. 27), to support their contention
that a stay is equitable while the FCC reviews a party’s request for a retroactive waiver.?
Unlike Plaintiff here, however, the plaintiff in £ndo Pharmaceuticals asserted his claims
without regard to whether the facsimile advertisements were solicited or unsolicited. Id.
(Dkt. No. 27 at 1). This case 1s therefore more analogous to Around the World Travel, in
which the class definition potentially included both solicited and unsolicited faxes, but
the complaint clearly alleged that the actionable faxes were unsolicited. 2014 WL
6606953, at *2—4. Similarly here, Plaintiff’s Complaint (if not his proposed class)
specifically alleges that a// faxes sent by Defendants were without prior express
permission. (Compl. § 15 (“Plaintiff did not give Defendants prior express invitation or
permission . . .. Plamtiff is informed and believes . . . that Defendants sent or caused
Exhibit 1 and other fax advertisements to be sent without obtaining prior express
invitation or permission. In sending these faxes . . . Defendants also failed to include the
disclosures required by the Opt-Out Notice Requirements . . . .” (emphasis added)).)

Defendants have presented no evidence that rebuts Plaintiff’s allegation that the
faxes were sent without prior express permission. Defendant WholeHealth has submitted
an affidavit in which it claims to have had an existing business relationship with Plaintiff,
(Kent Decl. 1] 4-5), but the FCC waiver would not apply in these circumstance, (see Dkt.
No. 36 at 5 n.2 (“This waiver does not extend to a similar requirement to include an opt-
out notice on fax ads sent pursuant to an established business relationship . . . .”)).
Moreover, that WholeHealth obtained Plaintiff’s fax number from an application he
submitted does not conclusively demonstrate that the application contains a clear
statement of consent to receive facsimile advertisements. No other evidence has been
offered to disprove Plaintiff’s claim.> Accordingly, because as it would be inappropriate
to stay the case without permitting Plaintiff the benefit of discovery to support his
allegations, the Court declines to exercise its inherent power to stay these proceedings.

2 The Court takes judicial notice of this unpublished order. See Trigueros, 658 F.3d at 987.

# Medversant has also submitted a copy of its privacy policy to support its claim that certain Healthways
providers eredentialed through Medversant affirmatively agreed to the terms of this policy. (Policarpio
Decl. Ex. A)) Regardless of whether this privacy policy is sufficient to constitute prior express
penmission, however, Medversant does not claim that this agreement covers all members of the class,
nor that it even covers Plaintiff.
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See True Health Chiropractic, 2014 WL 6707594, at *2. If discovery reveals that the
contested faxes were n fact sent with Plaintiff’s or other class members’ permission, a
stay may become appropriate or may be relevant in limiting the size of the class. At this
time, however, such a request remains premature.

1IV. CONCLUSION

For the foregoing reasons, Defendants’ motion to stay is DENIED. The hearing
set for April 13, 2015 1s VACATED.

IT IS SO ORDERED.

Initials of Preparer f
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