
.Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

Junk .Fax .Prevention Act of 2005 

Rules and Regulations Implementing the 
Telephone Conswner Protection Act of 1991 

) 
) 
) CG Docket No. 05-338 l CG Docket No. 02-278 

Declaration of Scott Z. Zimmermann in Support of Edward Simon's Comments on 
the Petition for· Waiver of the Commission's Rule on Opt-Out Notices on Fax 

Advertisements Filed by Healthways, Inc. and Healthways WholeHealth Networks, 
.Inc. 

l. I am an attorney of law duly licensed by the State Bar of California. I am 

co-counsel with Payne & Fears LLP representing Edward Simon ("Simon"). I have 

personal knowledge of the facts set forth herein, except as to those stated on information 

and belief and, as to those, I am informed and believe them to be true. lf called as a 

witness, I could and would competently testify to the matters stated herein. I make this 

declaration in support of Simon's Comments on the Petition for Waiver of the 

Commission's Rule on Opt-Out Notices on Fax Advertisements Filed by Healthways, 

Inc. and Healthways WholeHealth Networks, Inc. (collectively, ''Healthways"). 

2. Attached hereto as Exhibit A is a true and correct copy of Simon's 

Complaint filed on September 16, 2014, in the Los Angeles Superior Court. 

Subsequently Defendants removed the action to the United States District Court for the 

Central District of California. The action was assigned to Judge Beverly Reid O'Connell 

and given Case No. 2:14-cv-8022 BRO (JCx). Exhibit A is the operative complaint in 

the action. 

3. Attached hereto as Exhibit Bis a true and correct copy of the Parties' Initial 

Rule 26(1) Report filed in the Simon litigation on January 26, 2015, as Docket Entry. 25. 



4. Attached hereto as Exhibit C is a tme and correct copy of .Defendant 

Healthways WholeHealth Networks Inc.'s responses to Simon's Interrogatories served in 

the Simon litigation. 

5. Attached hereto as Exhibit Dis a true and correct copy of Healthways's 

Amended Answer filed in the Simon litigation on November 26, 2014, as Docket Entry 

17. 

6. Attached hereto as Exhibit Eis a true and correct copy of the District 

Court's order in the Simon litigation denying .Defendants' motion to stay, filed on April 

7, 2015, as Docket Entry 46. 

7. Attached hereto as Exhibit F is a true and correct copy of a fonn of 

Healthways Whole.Health Networks Inc.'s Participating Practitioner Agreement that I 

received from Simon. 

I declare under penalty of perjury under the Jaws of the United States of America 

that the foregoing is true and correct. Executed April /J2., 2015, at Santa Monica, 

California. 



EXHIBIT "A" 
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Law Offices of Scott Z. Zimmermann 
Scott Z. Zimmermann, SBN 78694 
szinun@akcf.com 
601 S. Figueroa Street, Suite 2610 
Los Angeles, Califonua 90017 
Telephone: (213) 452-6509 
Facsimile: (213) 622-2171 

Pay_ne & Fears LLP 
C. Darrv 1 Cordero, SBN 126689 
cdc~a!{1efears.com 
Eric.ennedy, SBN 228393 
cmk@~ynefears.com 
801 S:Figueroa Street, Suite 1150 
Los Angeles, California 90017 
Telephone: (213) 439-9911 
Facs1rniJe: (213) 439-9922 

Attorneys for Plaintiff 
Edward Simon, DC, 
and for all others similarly situated 

COPY 
CONFORMED COPY 

ORIGINAL Fil.ED 
Sut>etior Court ul Calllomla 

County ot Loe /\'lgoton 

SEP 16 2014 
Sherri A. Carter, Execulive Officer/Cieri< 

By Myrna Bett11n, Deputy 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

EDWARD SIMON, DC, individually 
und on behalf of all others similarly 
situated, 

Plaintiff, 
v. 

HEAL TI-IW A YS, INC. a Delaware 
corpornti9,p,.;. IIBALTHWA YS 
WHOLE~ALTH NETWORKS, INC,, 
a Delaware corp~xationi· 
1v1EDVERSANT 'ITICI OLOGIES, 
L.L.C., a California limited liability 
company; and DODS l through 1,000, 
inclusive, 

Defendants. 

BC657772 
Case No. 

CLASS ACTION 

Com_plnint for Violations of the Junk 
Fax Prevention Act (47 U.S.C. § 227) 
and 47 C.F.R. 6 64.1~00); Demand (or 
Jul'y T1·ial; Ediibit 

rCAL. CIV. PROC. CODE §§ 382, 410; 
CAL. R. CT. 3.760) 

Plaintiff Edward Simon, DC ("Plaintiff'), brings this action on behalf of 

himself and all others similarly situated, and alleges: 

1 
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Introduction 

1. More than two decades ago the Telephone Consumer Protection Act of 

1991, 47 U.S.C. § 227 ("TCPA") was enacted into law. The law responded to 

widespread complaints by American consumers and businesses about the cost, 

disruption and nuisance imposed by junk faxes. The law prohibited the transmission 

of facsimile advertising without first obtaining the express invitation or pennission 

of the recipient. Despite its passage, consumers and businesses continued to be 

besieged with junk faxes. In 2005 Congress responded by strengthening the law by 

amending the TCPA through the Junk Fax Prevention Act of 2005 (collectively 

"JFP A" or the "Act"). 1 As amended, the law requires a sender to include on its fax 

advertisements a clear and conspicuous notice ~at discloses to recipients their right 

to stop future faxes and explains how to exercise that right. 

2. Plaintiff brings this class action to recover damages for and to enjoin 

junk faxing by Defendants in violation of the JFPA and the regulations of the 

Federal Communications Commission ("FCC'') promulgated under the Act. 

Plaintiff is informed and believes, and upon such infonnation and belief alleges, that 

Defendants have, commencing within four years preceding the filing of this action, 

transmitted fax advertisements in violation of the JFPA and FCC regulations. 

Defendants' violations include, but are not limited to, the facsimile transmission of 

an advertisement on August 13, 2014, sent to Plaintiffs telephone facsimile 

machine via P laintiffs facsimile telephone number, a true and correct copy of which 

advertisement is attached as Exhibit I hereto. 

1 Unless otherwise noted, all statutory references are to this statute in 
effect since 2005. 

COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVEN'l'ION ACT-· CLASS ACTION 
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3. Subject Matter Jurisdiction, Standing and Venue. This Court has 

subject matter jurisdiction over this matter and Plaintiff has standing to seek relief in 

this Court because§ (b)(3) of the Act authorizes commencement of a private action 

to obtain statutory damages in the minimum amol:lnt of $500 for each violation of 

the JFPA and/or FCC regulations, to obtain injunctive relief, or for both such 

actions. Venue is proper in this Court because the cause of action asserted in this 

Complaint arose in this County by reason of Defendants' transmission of junk faxes 

to this County, including to Plaintiff. 

4. Personal Jurisdiction. This Court has personal jurisdiction over 

Defendants because they each (i) regularly conduct business within the state of 

California; (ii) directed the fax advertisements that are the subject of this Complaint 

to recipients within the state of California; and (iii) committed at least some of their 

violations of the JFP A and/or FCC regulations within the state of California. 

The Parties 

5. Individual Plaintiff/Class Representative. Plaintiff Edward Simon, 

DC, is, and at all times relevant hereto was, a chiropractor, doing business within 

this County at premises located in North Hollywood, and the subscriber of the 

facsimile telephone number, (818) 761-8705, to which junk fax advertisements, 

including Exhibit 1, were sent by Defendants. 

6. Defendant Healthways, Inc. Plaintiff is infonned and believes, and 

upon such information and belief alleges, that Defendant Healthways, Inc. 

("Health ways Parent") is, and at all times relevant hereto was, a corporation 

organizyd and existing under the laws of the state of Delaware and a public 

company trading on NASDAQ. 

COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVENTION ACT·· CLASS ACTION 
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7. Defendant Healthways WholeHealth Networks, Inc. Plaintiff is 

informed and believes, and upon such information and belief alleges, that Defendant 

Healthways WholeHealth Networks, Inc. ("Healthways") is, and at all times 

relevant hereto was, a corporation organized and existing under the laws of the state 

of Delaware and a wholly-owned subsidiary of Health ways Parent. 

8. Defendant Medversant Technologies, L.L.C. Plaintiff is informed 

and believes, and upon such infonnation and belief alleges, that Defendant 

Medversant Technologies, L.L.C. ("Medversant") is, and at all times relevant hereto 

was, a limited liability company organized and existing under the laws of the state 

of California, with its principal offices located within this County. 

9. Defendant Does 1 Through 1,000. Plaintiff is unaware of the true 

names and capacities of Does I through 1,000, inclusive, and therefore sues such 

defendants by their fictitious names. Plaintiff will amend this Complaint to show 

the true names and capacities of the fictitiously named defendants when they are 

ascertained. 

10. As used herein, the term "Defendants" refers, jointly and severally, to 

Defendants Health ways Parent, Health ways, Medversant and Does 1 through 1,000, 

inclusive, and the term "Defendant .. refers singularly to any of the Defendants. 

The JFPA's Prohibition Against Junk Faxing 

11. By the early 1990s, advertisers had exploited facsimile telephone 

technology to blanket the country with junk fax advertisements. This practice 

imposed tremendous disruption, annoyance, and cost on American consumers and 

businesses. Among other things, junk faxes tie up recipients' telephone lines and 

4 
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facsimile machines, misappropriate and convert recipients' fax paper and toner, and 

require recipients to sort through faxes to separate legitimate faxes from junk faxes, 

and to discard the latter. Congress responded to the problem by passing the TCPA. 

The law was enacted to eradicate "the explosive growth in unsolicited facsimile 

advertising, or 'junk fax."' H.R. Rep. No. 102-317 (1991 ). 

12. The original law did not achieve its objectives, however. In the decade 

following the law's enactment, however, American consumers and businesses 

continued to be "besieged" by junk faxes because senders refused to honor requests 

by recipients to stop. 2 Congress responded by strengthening the law by amending it 

through the JFP A. The JFP A, for the first time, required senders to disclose on their 

fax advertisements that recipients have the right to stop future faxes and to explain 

how they can exercise that right (hereinafter collectively the "Opt-Out Notice 

Requirements"). 3 

Defendants' Illegal Junk Fax Program 

13. Plaintiff is informed and believes, and upon such information and belief 

alleges, that Exhibit l and the fax advertisements that are the subject of this 

Complaint were designed as, intended as, and constituted advertisements under the 

JFPA within their four comers and as part of Defendants' overall marketing 

activities promoting their property, goods and services. For example, with respect 

to Exhibit I, Plaintiff is informed and believes, and upon such information and 

2 Federal Communications Commission, Report and Order on 
Reconsideration of Rules and Regulations Implementing the TCPA of 1991, 29 
Comm. Reg. 830 ~ 186 (2003). 

3 The ~t-Out Notice Requirements are contained in§ 227 (b)( l)(C)(ii i), 
(b)(2)(D) and (9)(:,, the FCC's regulations found at 47 C.F.R. § '64.1200(a)'(4)(lli)
(vt). and the FCC's 006 order. See Federal C0mmm1ica tions Commission, :Report 
and Order and Third Order on Reconsideration, 21 FCC Red. 3787 iJ 26 (2006). 

~··-~~~~~~~~~-><-~~~~~~~~~~~~~~ 
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belief alleges, that Exhibit I is an advertisement within the ambit of the JFPA and 

FCC regulations because, inter alia, it promotes and advertises the following: (1) 

the trademark "Healthways" owned by Healthways Parent; (2) the national 

discounted-fee physician network and wellness program operated by Healthways; 

(3) the commercial availability and qualities of a product/service known as 

"ProMailSource" on a subscription-fee basis for use within and without the 

Healthways network and wellness program; ( 4) the website, promailsource.com (a 

service, which itself is an advertisement within the ambit of the JFPA and FCC 

regulations) and invites recipients to visit that website; (5) the trademark 

"ProMailSource" owned by Medversant; and (6) the "partnership" between 

Healthways and Medversant with respect to "ProMaiISource." 

14. Plaintiff is informed and believes, and upon such information and belief 

alleges, that each Defendant is directly and/or vicariously liable for the violations of 

the JFPA and/or FCC regulations alleged herein because, inter alia, it: (i) was a 

sender of the fax advertisements that are the subject of this Complaint because these 

advertisements were sent on its behalf and/or its property, goods or services were 

advertised or promoted in such advertisements; (ii) had involvement in the content, 

preparation and/or transmission of the fax advertisements; (iii) received and retained 

the benefits from the fax advertisements in the form of revenue and name and 

trademark recognition and promotion; and (iv) had actual notice of the unlawful 

activity constituting the violations alleged herein and failed to take steps to prevent 

the same. 

15. Plaintiff did not give Defendants prior express invitation or permission 

as defined in the JFPA (§ (a)(S)) to send to him Exhibit 1 to this Complaint or any 

other fax advertisements. Plaintiff is informed and believes, and upon such 

information and belief alleges, that Defendants sent or caused Exhibit 1 and other fax 

6 
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advertisements to be sent without obtaining prior express invitation or permission 

from other recipients. In sending these faxes, or causing them to be sent, 

Defendants also failed to include the disclosures required by the Opt-Out Notice 

Requirements, in further violation of the JFP A and FCC regulations. Indeed, 

Exhibit 1 has no opt-out notice whatsoever. 

Class Action Allegations 

16. Class Action. This action is properly maintainable as a class action 

because (a) there is an ascertainable class; and (b) there is a well-defined community 

of interest in the questions of fact and law involved. 

17. Class Definition. The Plaintiff Class consists of all persons and 

entities that were at the time subscribers of telephone numbers to which material 

that discusses, describes, or promotes any of Defendants' respective property, goods 

or services (whether separately or in combination with the property, goods or 

services of any other Defendant) was sent via facsimile transmission, commencing 

within four years preceding the filing of this action, including, without limitation, 

Exhibit 1 to this Complaint ("Plaintiff Class"). Plaintiff reserves the right to amend 

the class definition following completion of class certification discovery. 

18. Class Size/Ascertainability. Plaintiff is informed and believes, and 

upon such information and belief alleges, that the number of persons and entities of 

the Plaintiff Class is sufficiently numerous such that joinder of all members is 

impracticable due to the class's size and due to the relatively small potential 

monetary recovery for each Plaintiff Class member, in comparison to the time and 

costs associated with joinder in the litigation on an individual basis. Plaintiff is 

further informed and believes, and upon such information and belief alleges, that the 

COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVENTION ACT -- CLASS ACTION 
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identity of all class members is readily ascertainable from records and other 

documents maintained by Defendants and/or third parties. 

19. Community of Interest. There is a community of interest in the 

questions of fact and law involved because there are predominant questions of fact 

and law (as more particularly alleged in paragraph 21) and because Plaintiffs claims 

are typical of claims held by members of the Plaintiff Class, and Plaintiff and its 

counsel can adequately represent the Plaintiff Class (as more particularly alleged in 

paragraph 20). 

20. · Typicality and Adequacy of Representation. The claims of Plaintiff 

are typical of the Plaintiff Class because they were sent fax advertisements by 

Defendants, have claims under the same statute and FCC regulations and are entitled 

to the same damages and injunctive relief. The Plaintiff Class will be well 

represented by Plaintiff and Plaintiff's counsel. Plaintiff appreciates the 

responsibilities of a class representative and understands the nature and significance 

of the claims made in this case. Plaintiff can fairly and adequately represent and 

protect the interests of the Plaintiff Class because there is no conflict between his 

interests and the interests of other class members as it regards this action. Proposed 

class counsel have the necessary resources, experience (including extensive 

experience in litigating claims under the TCP NJFP A) and ability to prosecute this 

case on a class action basis. 

21. Common Questions of Law and Fact Are Predominant. Questions 

of law and fact common to the class predominate over questions affecting only 

individual class members. 

A. Common Questions of Fact. This case presents numerous 

COMPLAINT FOR VIOLATIONS OF THE JUNl< FAX PREVENTION ACT · · CLASS ACTION 
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questions of fact that are common to all class members claims. Plaintiff is informed 

and believes, and upon such information and belief alleges, that the case arises out 

of a common nucleus of facts and that Defendants have engaged in the same general 

course of conduct vis-a-vis class members, and all class members' damages arise 

out of that conduct. 

B. Common Questions of Law. The case presents numerous 

common questions oflaw, including, but not limited to: 

(1) whether the faxes are advertisements within the ambit of the 

JFP A and FCC regulations; 

(2) who were the senders of the faxes that are the subject of this 

Complaint; 

(3) whether and to what extent Defendants are vicariously liable for 

each other's acts or omissions that violate the JFPA and FCC regulations; 

(4) Defendants' mode and method of obtaining the telephone 

numbers to which the faxes that are the subject of this Complaint were sent and 

whether that mode and method complied with the requirements of§ (b )(1 )(C)(ii) 

and FCC regulations; 

(5) whether Defendants complied with the Opt-Out Notice 

Requirements of the JFPA and FCC regulations, and the legal consequences of the 

failure to comply with those requirements; 

COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVENTION ACT-- CLASS ACTION 
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( 6) what constitutes a. knowing or willful violation of the JFP A 

within the meaning of§ (b)(3); 

(7) whether Defendants committed knowing and/or willful violations 

of the JFP A and/or FCC regulations; 

(8) whether damages should be increased on account of Defendants' 

knowing and/or willful violations of the Act and/or FCC regulations and, if so, by 

what amount; and 

(9) whether injunctive relief as prayed for in the Complaint should 

be entered. 

22-. Appropriateness and Manageability of Class Adjudication. A class 

action is an appropriate method for the fair and efficient adjudication of this matter 

for several reasons: 

A. Prosecuting separate actions by individual class members would 

create a risk of inconsistent or varying adjudications that would establish 

incompatible standards of conduct for Defendants. 

B. Because Defendants have acted on grounds that apply generally 

to the Plaintiff Class, injunctive relief is appropriate respecting the class as a whole. 

C. Common questions of law and fact, including those identified in 

paragraph 21, predominate over questions affecting only individual members. 

COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVENTION AC!'·· CLASS ACTION 
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D. Absent class certification there is a possibility of numerous 

individual cases and, therefore, class adjudication will conserve judicial resources. 

E. Most members of the Plaintiff Class are not likely to join or 

bring an individual action due to, among other reasons, the small amount to be 

recovered relative to the time, effort and expense necessary to join or bring an 

individual action. Because the statutory minimum damage is $500 per violation and 

the JFP A does not authorize an award of attorneys' fees to a successful plaintiff, 

individual action to remedy Defendants' violations would be uneconomical. As a 

practical matter, the claims of the vast majority of the Plaintiff Class are not likely to 

be redressed absent class certification. 

F. Equity dictates that all persons who stand to benefit from the 

relief sought herein should be subject to the lawsuit and, hence, subject to an order 

spreading the costs oflitigation among the class members in relationship to the 

benefits received. 

G. Class adjudication will serve to educate class members about 

their rights under the Act and FCC regulations to stop unwanted junk faxes, a 

particularly important public purpose given Defendants' failure to disclose to 

recipients their right to stop future fax advertisements and how to exercise that right, 

in violation ofthe.JFPA and FCC regulations. 

H. This case is manageable as a class action because, among other 

things: 

(i) Defendants and/or third parties maintain records that will 

enable Plaintiff to readily ascertain class members and the number of facsimile 

COMPLATNT FOR VIOLATIONS OF THE JUNK FAX PREVENTION ACT ··CLASS ACTION 
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transmissions at issue and establish liability and damages. 

(ii) liability and damages can be established for Plaintiff and 

the Plaintiff Class with the same common proofs. 

(iii) statutory damages are provided for in the Act and are the 

same for all members of the Plaintiff Class and can be calculated with mathematical 

certainty. 

(iv) a class action will result in an orderly and expeditious 

administration of claims, and it will foster economies of time, effort and expense. 

(v) a class action will contribute to unifonnity of decisions 

concerning Defendants' faxing policies and practices. 

(vi) as a practical matter, the claims of the Plaintiff Class are 

likely to go unredressed absent class certification. 

Cause of Action for Violations of the JFPA and FCC Regulations 

(Against All Defendants) 

23. Incorporation. Plaintiff and the Plaintiff Class reassert and reallege 

the allegations set forth in paragraphs 1 through 22, above. 

24. Defendants' Violations of the Act and FCC Regulations. 

Commencing within four years preceding the filing of this action, including, without 

limit~tion, on August 13, 2014, Defendants violated the JFPA and FCC regulations 

by, among other things, sending unsolicited advertisements and/or advertisements 

12 
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that violate the Opt-Out Notice Requirements from telephone facsimile machines, 

computers, or other devices to telephone facsimile machines of Plaintiff and 

members of the Plaintiff Class, within the United States. 

25. Private Right of Action. Under§ (b)(3), Plaintiff has a private right of 

action to bring this claim for damages and injunctive relief on behalf of himself and 

on behalf of the Plaintiff Class to redress Defendants' violations of the Act and FCC 

regulations. 

26. 'Injunctive Relief. Plaintiff is entitled have preliminary and permanent 

injunctions issue to: ( 1) prohibit Defendants, their respective employees, agents, 

representatives, contractors, affiliates and all persons and entities acting in c-0ncert 

with them, from committing further violations of the Act and FCC regulations, 

including, without limitation, the transmission of any unsolicited advertisements, or 

of any advertisements that do not comply with the Opt-Out Notice Requirements; 

(2) require Defendants to deliver to Plaintiff all records of fax advertisements sent 

commencing within four years of the filing of this action, including all content sent 

via facsimile, fax lists, and transmission records; (3) require Defendants to adopt 

ongoing educational, training and monitoring programs to ensure compliance with 

the JFP A and FCC regulations, and limiting facsimile advertising activity to 

personnel who have undergone such training; (4) require Defendants to provide 

written notice to all persons to whom Defendants sent, via facsimile transmission, 

advertisements in violation the Act and/or FCC regulations, warning such persons 

that the faxing of unsolicited advertisements or advertisements that do not comply 

with the Opt-Out Notice Requirements violates the JFPA and that they should not be 

led or encouraged in any way by Defendant's violations of the Act and/or FCC 

regulations to send advertisements of their own that violate the Act and/or FCC 

regulations; and (5) require Defendants to conspicuously place on the homepage of 

13 
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their websites the warnings contained in subsection 4 of this paragraph. 

27. Damages. Plaintiff and members of the Plaintiff Class are entitled to 

recover statutory damages in the minimum amount of $500 for each violation by 

Defendants of the JFP A and/or FCC regulations, as expressly authorized by § 

(b)(3)(B). In addition, Plaintiff is informed and believes, and upon such information 

and belief alleges, that Defendants committed their violations willfully and/or 

knowingly and that the amount of statutory damages should be increased up to three 

times, also authorized by§ (b)(3)(B). 

Prayer for Relief 

WHEREFORE, Plaintiff and the Plaintiff Class pray for judgment against 

Defendants, and each of them: 

1. Certifying a class described in paragraph 17 of the Complaint; 

2. Appointing Plaintiff as representative for the Plaintiff Class and 

awarding Plaintiff an incentive award for his efforts as class representative; 

3. Appointing Plaintiffs counsel as counsel for the Plaintiff Class; 

4. Awarding of statutory damages in the amount of $500 for each 

violation of the Act and/or FCC regulations and the trebling of such statutory 

damages, in an amotmt not less than $5,000,000, exclusive of interest and costs, 

according to proof; 

14 
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5. Entering preliminary and permanent injunctions requested in paragraph 

26 of the Complaint; 

6. Ordering payment of Plaintiffs costs of litigation, including, without 

limitation, costs of suit and attorneys' fees, spread among the members of the 

Plaintiff Class in relation to the benefits received by the Plaintiff Class; 

7. For pre-judgment interest; 

8. For such other and further relief as the Court shall deem just and 

proper. 

Jury Demand 

Plaintiff demands trial by jury on all issues triable by jury. 

DATED: September~, 2014 LAW OFFICES OF SCOTT Z. ZIMMERMANN 
and 

PAYNE & FEARS LLP 

COMPLAINT FOR VIOLATIONS OF THE JUNK FAX PREVENTION ACT ·· CLASS ACTION 
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Exhibit 1 



Aug 13 ZB14. 13 :36: tZ lf..:dv11rs .... , l:or1ior -> B1B7fil870!.i . . 

@HEALTH WAYS PRO-l\lfAJlSOURCE" 
ttll"A"- CC'JMl"!.!Affr 'f~IJ.llt! ~l'!AI\ 

Augusc !3, 201.i. 

RI!: Heatthwnvs l'ltrM Compllrnee llnnoy11&filll.llnt 

Healthway.s is e.llciled 10 announce our partMrship with a HIPM itompllant ·em~il solutiori. 
ProMollScurte ... is an email service, but unlike ccmmon email services, it :~ .~ecure (cannot be 
hacked and pfot.ects tha priv~cy of our mutual offices and patiehts). ProMoUSource;·• complii?s 
with HIPAA Privacy Rules (now being diligenti.y enforced) 1ha1 ~pply to .a!.l practition11rs who trut 
patients. 

Thil solution allol'l3 you to c:.ommunlcate PHI (Protect~d Health tnforma~lon1 via em!il. You will be 
able 10 communic9te with Heallhways, your patients, health plans, attorneys, ind anyone you 

currently share PHI with. 

(:lriw wi II PmMpllSouue"' bP.oefit vot1? 

•You can use PrcMailSourr:e"' to eommvnic:>te lGc.urely witli !!! yout p&tie11ts and other 
healthcare organizations. Your patients will appreci;i~ your con~rn for their privacv. 

• Reduce risk of lines for HIPAA viola l ions of up to $1,500,000. 

Heal th ways will be utilizi(l8 ProMcilSource"" to communicate wi\h our practitioners for 
Educ13tional MaterJab, Claims Management Questions, Changes to network pcilicies, Practitioner 

credentii!llng updates, Practitioner enrollment Questions and more. 

lfeah:nways will coniinuQ to offQr all of our existir'!~commuriicatlon option$. We do find a HIPAA 
cornpli.~nt 2m<lll solution t:o be the most effi?Ctive method to shclfe ;md trade information wll:h our 
practition<l'!rs. 

lfiVll..tQ..,m hlicrlbe ro ProMt!USnurce• .. 

To subscribe, visit.hnP.£linrom:'l!lsgu1g:~l)m/mnlshw..9:\'.1 or call l-85S-252-43l4. 

As ProMoJIS.,urtt"" is a solution that i.s applicable bP.y<>nd Hirahhw!ly! there is a cost to su!>scnbe. 

PraMai/Souru- is only $12.95 per month Ql an annual subscription of only $l20 per year per 
m;;llbox. 

As a valued He:ilthways partner, ProMailSource"' has agread to waive it& SlOO implement;Hion 
tee if yov subscribe prior to September 5, 2014. 

Sincereb;, 

J/lSf~~ 
Martie Stabelfeldt 
Healthwavs Wholefl&alth Networks, Inc. 

Vi~ President, Pl}ysical M~d1dne Operations 

---··---
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1 [COUNSEL LISTED ON SIGNATURE PAGE] 

2 

3 

4 

5 

6 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

7 

8 

WESTERN DIVISION 

9 BDW ARD SIMON, DC, individually 

10 
and on behalf of all others similarly 
situated, 

11 

12 v. 

Plaintiff, 

13 HEALTHWAYS, INC. a Delaware 
coiporatio~ I-IBA LTHW A YS 

14 WHOLEJ-ui,ALTH NElWORKS, INC., 

15 a Delaware corporntiont· 
MEDVERSANT TECI- OLOGIES, 

16 
L.L.C., a California limited liability 
~omp~ny; and DOES 1 tln·ough 1,000, 

1 7 
inclustve, 

18 

19 

20 

Defendants 

Case No. 2:14-CV-08022-BRO-JC 

Honorable Beverly Reid O'Connell 

CLASS ACTION 

Parties' Initial Rule 26(t) Report 

(Fed. R. Civ. P. 26(1)) 

Scheduling Conf.: February 2, 2015 
Time: 1 :30 p.m. 
Courtroom: 14 - Spring Street 

21 Plaintiff Edward Simon, DC ("Plaintiff'), Defendants Healthways, Inc. 

22 ("HWA YS") and Healthways WholeHealth Networks, Inc. ("HWHN,,) (collectively 

23 "Healthways"), and Defendant Medversant Technologies, L.L.C. ("Medversant") 

24 (Medversant and Healthways are collectively, "Defendants") submit this Initial Rule 

25 26(f) Report. 

26 

27 

28 
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1 

2 

3 

1. Statement of the Case 

4 Plltilltlff's Statement: This is a putative class action alleging that 

5 Defendants violated the Telephone Consumer Protection Act, as amended by the 

6 Junk Fax Prevention Act of2005, 47 U.S.C. § 227, and regulations promulgated 

7 thereunder by the Federal Communications Commission ("FCC") (collectively 

8 "TCP A"), by sending, via facsimile transmission, unsolicited advertisements and 

9 advertisements that did not comply with the TCPA's opt-out notice requirements. 

10 The class period commenced on September 16, 2010 (four years prior to the filing 

11 of the action, consistent with the applicable statute of limitations contained in 28 

12 u.s.c. § 1658). 

13 HWHN and Medversant have acknowledged in connection with Rule 26(f) 

14 conferences successfully transmitting via facsimile approximately 5,000 and 

15 36,000 transmissions, respectively, of the type received by Plaintiff on August 13, 

16 2014, regarding, among other things, "Pro Mail Source" (discussed in more detail in 

17 Plaintiffs Statement on Legal Issues). Plaintiff alleges that the ProMailSource fax 

18 he received violated the TCPA because (1) it was unsolicited, including that he did 

19 not give any "prior express permission" via his HWHN "Participating Practitioner 

20 Agreement;" and (2) the fax failed to contain any opt-out notice. 

21 

22 Healthwnvs' Statemeut: HWHN is a wholly owned subsidiary ofHWAYS. 

23 HWA YS is a health and well-being improvement company. HWHN is a 

24 subsidiary ofHWAYS that offers physical medicine benefit management to health 

25 plans and employer groups. 

26 In order to join HWHN,s network of practitioners, a medical care provider 

27 

28 2 
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1 has to fill out and submit to HWHN an application referred to as "Participaiing 

2 Practitioner Agreement" and upon HWHN's approval of the Participating 

3 Practitioner Agreement, the applicant becomes a member ofHWHN's network of 

4 practitioners. The Participating Practitioner Agreement requests contact 

5 information, including fax number. Plaintiff completed and signed a Participating 

6 Practitioner Agreement and was a member ofHWHN's network at the time the 

7 relevant faxes were sent. 

8 Sometime before June 2014, Medversant contacted HWHN to inform it of a 

9 product/service known as "ProMailSource", which is a IDPAA compliant e-mail 

10 communication program. Medversant informed HWHN that the product could be 

11 beneficial to the providers in its network. Medversi:µit drafted the initial version of 

12 the ProMailSource fax that was eventually sent to Plaintiff. In or around June 

13 2014, HWHN starting sending out the ProMailSource faxes. Thereafter, on July 

14 22, August 13 and August 20, 2014, Medversant transmitted faxes to HWHN's 

15 network. Plaintiff alleges that he received one ofMedversant's faxes on August 

16 13, 2014. 

1 7 Healthways deny all material allegations in the complaint and deny that they 

18 violated the TCPA. Healthways also deny that Plaintiff or the putative class is 

19 entitled to any of the relief requested. 

20 

21 Medvers1111t' Statement: Medversant provides credentialing services and 

22 offers communication compliance services to help its customers, like Healthways, 

23 and the healthcare providers working within such networks, meet their information 

24 security obligations. 

25 In or around June 2014, Healthways began sending announcements to its 

26 providers via fax that it would be using ProMailSource, Medversant's new 

27 

28 
3 
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communication compliance service, and making it available to its providers to use 

2 in their own practices. In July, Healthways asked Medversant to transmit such 

3 announcements via facsimile to some of its providers. Therefore, on July 22, 

4 August 13 and August 20, 2014, Medversant transmitted faxes to providers in the 

5 Health ways network, the content of which Medversant was not allowed to alter 

6 without permission of Healthways, informing the providers of the new service that 

7 Healthways would be using and its availability for use in the providers' practices. 

8 Plaintiff, a chiropractor and a provider in the Healthways network who 

9 alleges that he received a fax on August 13, 2014, filed this class action. He 

I 0 alleges the fax was an unsolicited advertisement that violated the TCPA because 

11 Defendants did not provide information that would allow him to opt out of certain 

12 kinds of faxes. 

13 Medversant denies all material allegations in the complaint, that it has 

14 violated the TCPA, that Plaintiff or the putative class is entitled to any of the 

15 requested relief, and that Plaintiff has been damaged in any sum or sustained any 

16 injury or loss by reason of any act or omission of Medversant. Medversant has 

17 petitioned the Federal Communications Commission for retroactive waiver of the 

18 opt-out requirements of 47 C.F.R. § 64.1200(aX4)(iv). Jn the Matter of Rules & 

19 Regulations Implementing the Tel. Consumer Prat. Act of 1991, 61 

20 Communications Reg. (P&F) 671 (F.C.C. Oct. 30, 2014). 

21 Please see Medversant's Statements under ''Legal Issues" and "Motions" for 

22 further information on Medversant's position in the action. 

23 

24 

25 

26 

27 

28 
4 
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2. Subject Matter Jurisdiction 

2 

3 Plailltiffs Statement. Plaintiff filed this action on September 16, 2014, in 

4 Los Angeles County Superior Court. Healthways, joined by Medversant, removed 

5 the action to this Court on October 16, 2014. This Court has subject matter 

6 jurisdiction of this case pursuant to 28 U.S.C. § 1331 (federal question 

7 jurisdiction). See Mims v. Arrow Fin. Svcs., LLC, 132 S. Ct. 740, 742 (2012). 

8 Spokeo, Inc. v. Robins, referenced by Defendants below, is not a TCPA case. 

9 It is a FCRA case in which the plaintiff could not show any actual harm; here, 

10 Plaintiff suffered identifiable concrete harm when he was sent the August 13 fax, 

11 including wasted paper and toner ~nd interference with his telephone line. In any 

12 event, the whole notion that Spokeo might affect this case is pure speculation. 

13 

14 Hea/tluvavs' Statement: Healthways incorporates Medversant's position set 

15 forth below. 

16 

17 Metlversanl's Stateme11t: A third party petition for a writ of certiorari 

18 currently pending before the United States Supreme Court may have bearing on the 

19 question of whether Plaintiff has standing, and therefore whether the Court has 

20 subject matter jurisdiction, in this matter. Plaintiff does not allege any injury in 

21 fact. Pending before the Supreme Court of the United States is the Petition for a 

22 Writ of Certiorari of Spokeo, Inc., on the question of whether Congress may confer 

23 Article III standing upon a plaintiff who suffers no concrete harm, and who 

24 therefore could not otherwise invoke the jurisdiction of a federal court, by 

25 authorizing a private right of action based on a bare violation of a federal statute. 

26 See Spokeo, Inc. v Robins (Petition for Writ of Certiorari filed May 1, 2014). On 

27 

28 5 
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1 October 6, 2014 the Supreme Court asked the United States Solicitor General to 

2 weigh in on Spokeo's petition. That petition specifically references the TCPA as 

3 one of the statutes that would be impacted if the Court grants the petition and finds 

4 that there is no subject matter jurisdiction. Medversant therefore reserves the right 

5 to argue that the Court does not have subject matter jurisdiction, pending resolution 

6 of the Spokeo petition (and, if the Court grants certiorari, of the Spokeo matter). 

7 

8 

9 

3. Legal Issues 

10 P"1inli(f's Stateme11t: 

11 Below are the major legal issues from Plaintiffs perspective: 

12 Advertisement Issue: On August 13, 2014, Plaintiff received a fax, a copy 

13 of which is attached as Exhibit 1 to the Complaint. Among other things, the 

14 August 13 fax promotes the commercial qualities and availability of an email 

15 service "ProMailSource" (e.g., "it is secure (cannot be hacked and protects the 

16 privacy of our mutual offices and patients)") and seeks to have recipients subscribe 

17 to "ProMailSource" for "only" $12.95 per month or for "only" $120 per year. The 

18 fax announces a "partnership" between HWHN and the distributor of 

19 "ProMailSource" (Medversant) and promotes HWHN's physician network and 

20 wel1ness program. The fax is signed by a HWHN Vice President. Plairitiff 

21 contends that the August 13 fax is an advertisement within the scope of the TCPA. 

22 Defendants dispute this contention. 

23 Statutory Defenses: HWHN claims that Plaintiff provided it with his 

24 facsimile number via Plaintifrs "Participating Practitioner Agreement,, with 

25 HWHN. But this does not provide HWHN with a defense. There are only two 

26 defenses under the TCP A: ( 1) "prior express invitation or permission" ("PEP" for 

27 

28 
6 
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1 short) and (2) "existing business relationship" ("EBR" for short). § 227(a)(5), 

2 (b)(l)(C)(i)-(iii). 

3 The mere act of providing a fax number to another does not constitute PEP 

4 under the JFP A. In order to obtain PEP "the recipient must be expressly told that 

5 the materials to be sent are advertising materials, and will be sent by fax." Jemiola 

6 v. XYZ Corp., 802 N.E.2d 745, 748 (Ohio C.P. 2003). The FCC stresses that PEP 

7 "requires that the consumer understand that by providing a fax number, he or she is 

8 agreeing to receive faxed advertisements." In the Matter of Rules and Regulations 

9 Implementing the Telephone Consumer Protection Act of 1991, 18 F.C.C.R. 

10 14014, 14129, ~ 193 ("FCC 2003 Order"). Similarly, the FCC has ruled that 

11 requesting a fax number on an application form provides PEP only if it "include[s] 

12 a clear statement indicating that, by providing such fax number, the individual 

13 agrees to receive facsimile advertisements from that company of organization." In 

14 the Matter of Rules and Regulations Implementing the Telephone Consumer 

15 Protection Act of 1991, 21 F.C.C.R. 3781, 3807, 145 ("FCC 2006 Order''). 

16 Moreover, the burden on a fax sender to prove PEP is extremely high: 

17 "Senders that claim their facsimile advertisements are delivered based on the 

18 recipient's prior express permission must be prepared to provide clear and 

19 convincing evidence of the existence of such permission." FCC 2006 Order ii 36, 

20 emphasis added; see also FCC 2003 Order 1 46. 

21 Accordingly, Simon contends that HWHN wilJ not be able to establish that 

22 Simon gave PEP to it. Nor can the other defendants assert a PEP defense because 

23 they (1) claim no contact with Simon, and (2) cannot "piggyback" on any PEP 

24 given to HWHN. See Satter.field v. Simon & Schuster, Inc., 569 F.3d 946, 955 (9th 

25 Cir. 2009) (defendant cannot take advantage of express consent extended to 

26 unaffiliated party) and FCC 2006 Order at il 45. 

27 

28 
7 
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HWHN cannot assert an EBR defense either. The existence of an 

2 "established business relationship" alone is not a defense under the TCPA. A 

3 defendant's fax must contain a "clear and conspicuous" opt-out notice setting forth 

4 a number of mandatory disclosures. § 227(b)(2XCX(iii), (b)(2)(D) and (b)(E), and 

5 the FCC's regulations found at 47 C.F.R. § 64. 1200(a)(iii). The October 30, 2014, 

6 FCC order relied upon by Defendants in connection with their contemplated 

7 motion to stay (see Medversant's discussion of Motions infra) reaffirmed the opt-

8 out notice requirements for EBR-based faxes and is not the subject of Defendants' 

9 FCC petitions on which their motion to stay is based. 

10 There is no opt-out notice whatsoever contained on the August 13 fax (and 

11 based on discussions with defense counsel, there are no opt-out notices on any of 

12 the ProMailSource faxes). Accordingly, regardless of whether Plaintiff had a 

13 business relationship with HWHN, it cannot assert an EBR defense. 

14 Because there are no opt-out notices on any of the faxes at issue, neither of 

15 the other defendants can assert an EBR. Separately, these defendants did not have 

16 a business relationship with Plaintiff and cannot "piggyback" on any EBR between 

17 Plaintiff and HWHN. An EBR is not "fungible" according to the FCC: "the EBR 

18 exemption applies only to the entity with which the business or residential 

19 subscriber has had a 'voluntary two-way communication.' It would not extend to 

20 affiliates of that entity." FCC 2006 Order~ 20. 

21 Plaintiff's Standing: Defendants deny that Plaintiff has standing. The 

22 TCPA confers standing to private persons to sue for violations. § 227(b)(3). Just 

23 recently, the Eleventh Circuit re-confirmed that standing for Article Ill purposes is 

24 conferred to a TCP A plaintiff simply by being sent a fax; nothing else is 

25 required. Palm Beach GolfCtr.-Boca, Inc v. Sarris, 771F.3d1274 (11th Cir. 

26 2014); see also, Holtzman v. Turza, 728 F.3d 682 (7th Cir. 2013); Chapman v. 

27 
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1 Wagener Equities, Inc., 747 F.3d 489 (7th Cir. 2014). There is no issue that Simon 

2 was sent the August 13 fax and he therefore has standing. 

3 Class Certification.· The Seventh Circuit recently observed that "[c]lass 

4 certification is nonnal in litigation under §227, because the main questions, such as 

S whether a given fax is an advertisement, are common to all recipients." Ira 

6 Holtzman, C.P.A., Ltd. v. Turza, 728 F.3d at 684; see also CE Design Ltd. v. King 

7 Architectural Metals, Inc., 271 F.R.D. 595, 600 (N.D. Ill. 2010) vacated and 

8 remanded on other grounds, 637 F.3d 721 (7th Cir. 2011) (class certification 

9 granted, observing that "the weight of authority, particularly in this District 

10 [Northern District of Illinois]," supports certification of junk fax class actions). 

11 Indeed, within th~ last six years, courts in the Northern District of Illinois alone 

12 have certified classes in no fewer than nineteen contested junk fax cases· A legion 

13 of courts, including within the Central District-too numerous to cite-agree. See, 

14 e.g., Vandervort v. Balboa Cap. Corp., 287 F.R.D. 554, 563 (C.D. Cal. 2012) 

15 (Staton Tucker, J. ); Critchfield Phys. Therapy v. Taranto Group, Inc., 263 P .3d 

16 767, 778-79 (Kan. 2011 ); Reliable Money Order, Inc. v. McKnight Sales Co., 281 

17 F.R.D. 327, 339 (E.D. Wis. 2012), ajf'd, 704 F.3d 489 (7th Cir. 2013); Kavu, Inc. 

18 v. Omnipak Corp., 246 F.R.D. 642, 650 (W.D. Wash. 2007); Karen S. Little, L.L.C. 

19 v. Drury Inns, Inc., 306 S.W.3d 577, 584 (Mo. Ct. App. 2010). 

20 Plaintiff contends that the case is well suited for class treatment because the 

21 factual and legal issues are common to all putative class members and 

22 predominate, and resolving the claims of the putative class via a class action is far 

23 superior to individual actions. 

24 

25 llealtlnf1llVS 1 Statement: Healthways dispute Plaintiffs contentions. 

26 Health ways contend that the faxes do not constitute advertisement. Even if the 

27 

28 9 
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1 faxes are held to constitute advertisement, Plaintiff and the putative class had an 

2 established business relationship with HWHN and gave HWHN prior express 

3 invitation or permission to send the faxes. Moreover, Plaintiffs proposed class 

4 action formation is improper for several reasons, including: a) the issue of whether 

5 Plaintiff (or the putative class members, respectively) consented to HWHN's 

6 alleged communication precludes certification; b) whether each member of the 

7 class received the fax; and c) whether each recipient of the fax owned the fax 

8 machine and therefore has standing to sue. 

9 The key legal issues include, but are not limited to: (1) whether Plaintiff has 

l 0 standing to bring this lawsuit under the TCP A; (2) whether this case should be 

11 stayed pending the petitions for a waiver to the FCC; (3) whether the faxes were 

12 unsolicited advertisements under the TCPA; ( 4) whether Plaintiff and/or members 

13 of the putative class gave Medversant and/or Healthways express invitation or 

14 permission to send faxes; (5) whether Plaintiff and/or members of the putative 

15 class had an established business relationship with Medversant and/or Healthways; 

16 (6) if there was a violation ofthe TCPA, which Healthways denies, whether that 

17 violation was willful or knowing; (7) whether Plaintiff has stated a class capable of 

18 certification; (8) whether Plaintiff will fairly and adequately protect the interests of 

19 the putative class; (9) whether the facts alleged support class certification; (10) 

20 whether Plaintiff fails to show the existence of a class; ( 11) whether a class action 

21 is the appropriate method for fair and efficient adjudication of this matter; (12) 

22 whether the faxes constitute advertisement; and (13) did HWA YS violate the 

23 TCP A despite not sending any faxes. 

24 

25 Medversa11t 1s Statema11I: Medversant disputes Plaintiff's positions. 

26 Medversant contends that the faxes at issue did not violate the TCP A because they 

27 

28 
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did not require an opt out notice since: they were not advertisements but rather 

2 infonnational announcements by Healthways; Plaintiff had an existing business 

3 relationship with Healthways and many members of the putative class had an 

4 existing business relationship with one or both Defendants; and Plaintiff and the 

5 putative class gave prior express invitation or permission to Healthways and/or 

6 Medversant to receive faxes. Medversant also maintains that, assuming arguendo 

7 that it violated the TCPA (and Medversant denies any such violation), such 

8 violation was not willful or knowing. The case Jemiola v. XYZ Corp., 802 N.E.2d 

9 745, 748 (Ohio C.P. 2003), cited by Plaintiff regarding PEP, has no precedential 

I 0 value in the Central District of California. 

11 Medversant further disputes that a class action is the appropriate vehicle for 

12 adjudication of this dispute because, among other things, there are unique factual 

13 issues to be addressed with respect to each individual member of the putative class, 

14 including without limitation (1) which version of the fax was transmitted to each 

15 member of the putative class, (2) whether each member of the putative class 

16 received a fax, and (3) whether each member of the putative class gave prior 

17 express pennission or invitation for either or both of the Defendants to transmit the 

18 faxes and/or had an existing business relationship with either or both of the 

19 Defendants. 

20 The key legal issues include, inter alia: (1) whether Plaintiff has standing to 

21 bring this lawsuit under the TCP A; (2) whether this case should be stayed pending 

22 the FCC's resolution of issues relating to whether an opt out notice was required 

23 on the faxes at issue in this case since Plaintiff and member of the putative class 

24 gave prior express permission or invitation to Healthways and/or Medversant to 

25 transmit the faxes; (3) whether f:\1edversant had a high degree of involvement in the 

26 creation and/or sending of the faxes at issue; (4) whether Medversant can or should 

27 
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l be held liable for faxes that it transmitted at the direction of Healthways; (5) 

2 whether the faxes at issue were unsolicited advertisements under the TCPA; (6) 

3 whether Plaintiff and/or members of the putative class gave Medversant and/or 

4 Healthways express invitation or permission to send him faxes; (7) whether 

5 Plaintiff and/or members of the putative class had an established business 

6 relationship with Medversant and/or Health ways; (8) if .there was a violation of the 

7 TCPA, which is denied, whether that violation was willful or knowing; (9) whether 

8 Plaintiff has stated a class of litigants capable of certification for a class under the 

9 Federal Rules of Civil Procedure or under California law; (10) whether Plaintiff 

10 will fairly and adequately protect the interests of the putative class;.(11) whether 

11 the facts alleged support class certification; ( 12) whether Plaintiff fails to show the 

12 existence of a class; (13) whether a class action is the appropriate method for fair 

13 and efficient adjudication of this matter; (14) whether Medversant violated any of 

14 Plaintiff's or the putative classes' privacy rights; and (15) whether Plaintiff is 

15 entitled to injunctive relief. 

16 

17 

18 

4. Parties, Evidence, Etc. 

19 Pia inti (f's Statement: Plaintiff is an individual. He is a doctor of 

20 chiropractic medicine practicing in North Hollywood. He will testify regarding (1) 

21 the facts and circumstances surrounding his receipt of the August 13 fax and any 

22 other fax advertisements sent or caused to be sent by Defendants which are the 

23 subject of this action (the "Faxes"); (2) his subscription, during all relevant times, 

24 of the facsimile telephone number (818) 761-8705 to which the August 13 fax was 

25 sent; (3) whether an established business relationship existed between Plaintiff and 

26 Defendants at the time the Faxes were sent to Plaintiff; (4) the absence of any prior 

27 

28 
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1 express permission given by Plaintiff to be sent the Faxes; and (5) the adequacy of 

2 Plaintiff to act as class representative for the putative class in this case. 

3 The "core" set of documents to be produced by Defendants in this case 

4 consists of: ( 1) fax advertisements sent by Defendants; (2) fax lists used for the fax 

5 broadcasts; and (3) reports and other documents recording the transmission of the 

6 fax advertisements. Based on discussions at the Rule 26(f) conference, Plaintiff 

7 understands that Defendants have these documents. 

8 

9 II ef1llh.vflvs' Sttltemcnt: HWA YS is a health and well-being improvement 

10 company. HWHN is a subsidiary ofHWAYS that offers physical medicine 

11 benefit management to health plans and employer groups. 

12 Healthways identifies the following parties: Plaintiff, Medversant and 

13 Healthways. 

14 Healthways identifies the following Witnesses: Plaintiff; Megan Walker 

15 (Senior Manager of Physical Medicine Operation for Healthways WholeHealth 

16 Networks, Inc.); Denise Ferrari (Director of Provider Network Services & Claims 

17 for Healthways WholeHealth Networks, Inc.); Pamela DeWeese (Manager, 

18 Compliance for Health ways WholeHealth Networks, Inc); Dayna Camey 

19 (Business Analyst for Healthways WholeHealth Networks, Inc.); Winnie Grim 

20 (Analyst, Service Operations for Healthways WholeHealth Networks, Inc.); Lori 

21 Davis (Account Management Consultant for Healthways WholeHealth Networks, 

22 Inc.); Desiree Wood (Coordinator, Operations for Healthways WholeHealth 

23 Networks, Inc.); Martie Stabelfeldt, (Vice President Physical Medicine Operations 

24 for Healthways WholeHealth Networks, Inc.); Kathleen Policarpio (IT Operations 

25 Analyst for Medversant Technologies, LLC.); Joe Beckerman (Vice President of 

26 National Accounts for Medversant Technologies, LLC.); Noor Alikan (Vice 

27 
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President of Technology Operations for Medversant Technologies, LLC.); Matt 

2 Haddad (Chief Executive Officer at Medversant); other employees of Health ways 

3 and Medversant; putative class members. 

4 Healthways identify the following documents: 

5 Agreement between Healthways WholeHealth Networks, Inc., and 

6 Medversant Technologies, LLC; ProMailSource faxes; Drafts of the 

7 ProMailSource faxes; Communications between Healthways WholeHealth 

8 Networks, Inc., and Medversant Technologies, LLC. relating to the ProMailSource 

9 faxes; Documents related to the transmission of the ProMailSource faxes; 

10 D~cuments reflecting prior relationship and/or permission from members of 

11 Healthways WholeHealth Networks, Inc.' s network of practitioners to receive 

12 faxes from the Healthways Defendants; Copies of documents and other tangible 

13 items produced by Plaintiff to the extent relevant to Defendant's defenses; Copies 

14 of documents and other tangible items produced by Medversant Technologies, 

15 LLC to the extent relevant to Defendant's defenses. 

16 

17 Me1/vel'sm1t's Statement: 

18 Medversant provides credentialing services to healthcare organizations such 

19 as Healthways. The credentialing process involves gathering, verifying and 

20 updating information from healthcare providers within the Healthways network. In 

21 addition, Medversant offers communication compliance solutions to help its 

22 customers, like Healthways, and the healthcare providers working within such 

23 networks, meet their information security obligations under the Health Information 

24 Portability and Accountability Act ("filPAA"). As part of its credentialing 

25 business, Medversant communicates with, follows up on requests from, and 

26 exchanges valuable information directly with customers (healthcare organizations 

27 
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1 customers and the healthcare providers in their networks), including by fax. 

2 Medversant is not in the advertising business. 

3 Medversant identifies the following parties: Plaintiff; Healthways; and 

4 Medversant. 

5 Medversant identifies the following percipient witnesses: Plaintiff; Noor 

6 Alikhan (Vice President of Technology Operations at Medversant); Joe Beckerman 

7 (Vice President of National Accounts at Medversant); Matt Haddad (Chief 

8 Executive Officer at Medversant); Kathleen Policarpio (IT Operations Analyst at 

9 Medversant); Martie Stabelfeldt (Vice President of Physical Operations at 

10 Healthways); Megan Walker (Senior Manager of Physical Medicine Operations at 

11 Healthways); Denise Ferrari (Director of Provider Network Services & Claims at 

12 Healthways ); Kelley Moore (Senior buyer of Supplier Contracts Group at 

13 Health ways); other employees of Healthways and Medversant; putative class 

14 members. 

15 Medversant identifies the following categories of documents: Faxes 

16 transmitted from Medversant and/or Healthways to health care providers regarding 

17 ProMailSource; drafts of faxes from Medversant and/or Healthways to health care 

18 providers regarding ProMailSource; documents regarding the relationship between 

19 Medversant and Healthways, including, but not limited to, contracts; documents 

20 regarding the implementation of ProMailSource, including, but not limited to, test 

21 plans, launch schedules, and statements of work; documents reflecting prior 

22 relationships and/or pennission from health care providers to receive faxes from 

23 Medvcrsant or Healthways; documents reflecting existing business relationships 

24 with health care providers and/or relating to Medversant's credentialing services; 

25 and communications between Medversant and Healthways regarding faxes and/or 

26 ProMailSource. 

27 
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l 

2 

3 

5. Damages 

4 Plaintifrs Position: The TCP A provides for minimum statutory damages of 

5 $500 per fax transmission (without showing any actual damages) that the Court 

6 may, in its discretion, increase no more than threefold if a defendant's violations 

7 are either knowing or willful. § 227(b)(3). The threshold to qualify for trebling is 

8 low. In last year's Bridgeview decision, the court adopted what it called a "more 

9 common interpretation" of the willfully or knowingly threshold under the Act, 

10 holding that it "simply requires that the Act be intentional or volitional, as opposed 

11 to inadvertent, and not that defendant must have known that the conduct would 

12 violate the statute." Bridgeview Health Care Ctr. Ltd. v. Clark, No. 09 C 5601, 

13 2013 WL 1154206, at *7 (N.D. Ill. Mar. 19, 2013). Indeed, "'a plaintiff does not 

14 need to prove that defendant had knowledge of the TCP A's provisions ... "' Id. 

15 Using the 41,000 fax transmissions acknowledged by Defendants, minimum 

16 statutory damages are $20.5 million without consideration of trebling. 

17 

18 llea/tltwnvs' Pm.;itio11.• Not applicable to Healthways as defendants. 

19 However, Healthways deny that Plaintiff has suffered any damages whatsoever. 

20 

21 /tlledJ1ersa11l's Position; Not applicable to Medversant as a defendant. To 

22 the extent it is applicable, Medversant asserts that neither Plaintiff nor any putative 

23 class member has suffered damages and that Medversant is not liable for any 

24 damages. Using a single sheet of paper and black toner to print a fax (assuming 

25 the fax is even printed given that many fax lines use electronic delivery) is not 

26 concrete harm. Further, while the TCP A provides for minimum statutory damages 

27 

28 
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1 of $500 per fax transmission (which Medversant asserts is unconscionable), 

2 Plaintiffs calculated number of $20.5 million relies on a faulty assumption that the 

3 41,000 fax transmissions (which differ amongst each other) comprise a single 

4 class. 

5 

6 6. Insurance 

7 

8 Plabitiff's Position: This is inapplicable to Plaintiff. 

9 

10 Hea/l/rnJ11V.\' 1 J>o:,·itioTJ: Healthways has an E&O policy with ACE USA 

11 (Illinois Union Insurance Company). The policy has a $15 million limit (including 

12 defense expenses.) 

13 

14 Met/versa11t's Position: Medversant has an insurance policy with Travelers 

15 Insurance, under which Travelers Insurance may be liable to satisfy all or part of a 

16 possible judgment in this action. The limits of coverage are $3 million per 

17 wrongful act with a $3 million aggregate limit. The policy limits are reduced by 

18 any fees, costs or settlement. The carrier has issued a reservation of rights. 

19 

20 7. Motions 

21 

22 P/aintlf{'s Po,,·iiio11: Based on the information provided by Defendants at 

23 the Rule 26(t) conference, Plaintiff does not anticipate filing a motion to add other 

24 parties. Plaintiff anticipates that after conducting class-related discovery, Plaintiff 

25 will file an amended complaint to reflect such discovery and to conform the 

26 pleading to Rule 23 requirements (as Plaintiff's current complaint is a California 

27 

28 17 
INITIAL RULE 26(F) REPORT Case No. 2: 14-cv-08022-BRO-JC 



Case ' 14-cv-08022-BRO-JC Document 25 Filed 01/26/15 Page 18 of 28 Page ID #:197 

1 state court based pleading). Plaintiff anticipates filing a motion for class 

2 certification, and as appropriate, a motion for partial/complete summary judgment. 

3 Plaintiff anticipates the need to file discovery motions, although Plaintiff is hopeful 

4 that discovery disputes can be resolved. Plaintiff will file Motions in Li mine, as 

5 necessary. 

6 Plaintiff will oppose any motion by Defendants to stay the action. As 

7 Plaintiff understands it, Defendants will seek to stay the case until after the FCC 

8 rules on their petitions to the FCC for retroactive waivers of past violations of the 

9 FCC's regulation requiring opt-out notices for PEP-based fax transmissions. 

10 (Medversant has already filed its petition, and Healthways indicated that it intends 

11 to file a petition shortly.) Defendants' requests for retroactive waivers do not merit 

12 a stay because. among other things, any applications for waiver would not change 

13 discovery in the case-the retroactive waivers would only apply to transmissions 

14 sent to persons who gave PEP, meaning Defendants would need to establish PEP 

15 in the first instance. Plaintiff is entitled to conduct discovery regarding any alleged 

16 PEP, and therefore the scope of discovery would remain unchanged. 

17 

18 Renltltwavs' Posit1011: Healthways intend to file the following motions: (1) 

19 Motion to Stay; (2) Motion for Summary Judgment; (3) Motions in Limine, if 

20 necessary. The motion to stay will be filed jointly with Medversant for the reasons 

21 identified by Medversant below. 

22 

23 Medversant's P(J~itlon: Medversant intends to file the following motions 

24 during the course of the litigation: (1) Motion to Stay; (2) Motion for Summary 

25 Judgment; (3) Motions in Limine, if necessary; and (4) Motions to Compel, if 

26 necessary. 

27 
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1 On October 30, 2014, the FCC acknowledged in an order that, prior to the 

2 issuance of the order, organizations reasonably may have believed that an opt out 

3 notice was not required for faxes sent to recipients who had provided prior express 

4 invitation or permission for the transmission of faxes, and invited organizations to 

5 apply for retroactive waiver of 47 C.F.R. § 64.1200(a)(4)(iv). In the Matter of 

6 Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 61 

7 Communications Reg. (P&F) 671 (F.C.C. Oct. 30, 2014). Accordingly, 

8 Medversant submitted a petition for retroactive waiver on January 8, 20 l S. 

9 Because the FCC has yet to grant or deny Medversant's petition for waiver, and 

10 Medversant's defenses, including PEP, are in part dependent upon the granting of 

11 such waiver, it would be prejudicial to Medversant for this case to go forward and 

12 for Medversant to have to defend itself without it knowing whether it has a PEP 

13 defense. Physicians Healthsource, Inc. v. Endo Pharmaceuticals, et al., No. 2:14-

14 cv-02289 (E.D. Pa. Jan 16, 2015). Further, the scope of discovery and potential 

15 settlement discussions drastically change based on whether the FCC grants or 

16 denies the waiver. There is no prejudice to Plaintiff by a stay and the Court would 
' 

17 benefit from waiting for the FCC to resolve the ambiguity. For these reasons, 

18 Medversant will seek a stay of this lawsuit until the FCC grants or denies its 

19 petition for retroactive waiver. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

8. Manual for Complex Litigation 

The parties do not believe that this case needs to be governed by the Manual 

of Complex Litigation. 

19 
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1 

2 

9. Status of Discovery 

3 On November 19, 2014 (same day as counsel's Rule 26(f) conference), 

4 Plaintiff served Rule 34 requests, interrogatories and Rule 36 requests on each 

5 Defendant. Medversant responded on December 22, 2014, and Heathways 

6 Defendants responded (after extension granted) on January 12, 2015. Plaintiff 

7 asserts there are a number of discovery issues outstanding regarding Defendants' 

8 responses. Medversant contests Plaintiffs assertion. The parties hope to resolve 

9 their issues without court intervention. 

10 

11 10. Discovery Plan 

12 

13 The following Discovery Plan is subject to the Court's ruling on Defendants' 

14 Motion to Stay based on Medversant's pending petition to the FCC described 

15 above. 

16 

17 

18 

19 

20 

21 

a. Phasing of Discovery, Depositions, Written Discovery and 

Completion Dates 

i. Whether to Conduct Discovery in Phases 

22 The parties agree that class certification-related discovery and merits-related 

23 discovery may be pursued concurrently and not phased. The parties also agree 

24 merits-related discovery may be pursued after the Court's ruling on Plaintiffs 

25 motion for class certification (in the event that the Court grants certification of a 

26 class). 

27 
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2 

3 

ii. Anticipated Deponents and Completion 

4 Plfli11lifrs Position: It is currently premature to identify anticipated 

5 deponents. Defendants identified 16 witnesses in their Initial Disclosures. 

6 Accordingly, Plaintiff may need to depose up to 16 witnesses, not including 

7 experts. Also, Plaintiff may need to depose two third-party fax broadcasters. 

8 

9 Health ways, Position: It is presently premature to identify anticipated 

10 deponents. However, Healthways will depose Plaintiff and other individuals that 

11 Plaintiff may identify in responses to written discovery. Healthways may also 

12 depose witnesses identified by Medversant and putative class members. 

13 

14 Metlversant's' Posiflom 

15 It is presently premature to identify anticipated deponents. However, 

16 Medversant will depose Plaintiff and other individuals that Plaintiff may identify in 

17 responses to written discovery. Medversant may also depose witnesses identified 

18 by Healthways, putative class members, and other witnesses as necessary. 

19 

20 

21 

22 

iii. Anticipated Written Discovery and Schedule of 

Completion 

23 P/nintiff s Positiou: Plaintiff intends to serve follow-up written discovery 

24 to both Defendants. 

25 

26 

27 

28 
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1 Heaftllwavs' Position: Healthways intend to serve initial written discovery 

2 to Plaintiff. Healthways will also serve follow-up written discovery to Plaintiff. 

3 Healthways reserve the right to serve additional discovery, including to 

4 Medversant and putative class members. 

5 

6 

7 Medversant's' Position: Medversant intends to serve requests for 

8 admission, document requests, and interrogatories to Plaintiff and may serve 

9 requests for admission, document requests, and interrogatories to Healthways. 

10 Medversant reserves the right to serve further discovery, including to putative class 

11 members. 

12 

13 

14 

iv. Expert Discovery and Proposed Dates for Disclosures 

15 The parties agree to disclose experts on or before September 21, 2015, 

16 subject to the Court's ruling on the Motion to Stay. 

17 

18 

19 

20 

v. Anticipated Date of Completion of Fact and Expert 

Discovery 

21 The parties agree that the last date to complete fact and expert discovery is 

22 November 30, 2015, subject to the Court's ruling on the Motion to Stay. 

23 

24 

25 

26 

27 

28 
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I 

2 

b. Rule 26(t)(2) -Evidence Preservation 

3 Concurrently with the service of the Complaint upon Defendants, Plaintiff 

4 served letters identifying evidence to be preserved by Defendants and asking 

5 Defendants to notify any pertinent third parties to also preserve such evidence. At 

6 the Rule 26(f) conference Defendants' counsel stated that their respective clients 

7 have complied with their obligations to preserve evidence under law. 

8 

9 c. Rule 26(t)(3)(C}-Electronically Stored Information 

10 

11 Based on discussions between the parties, it does not appear that ESI will be 

12 an issue, although each party reserves its rights related to ESL Defendants indicate 

13 that they will produce fax transmission reports in Excel format. 

14 

15 

16 

d. Rule 26(t)(3)(D}-Claims of Privilege 

17 The parties agree that the following communications do not need to be 

18 logged on a privilege log as long as the communication has not been shared in any 

19 part or manner with anyone to whom the privilege does not apply: 

20 ( 1) Attorney-client privileged communications between Plaintiff and its 

21 counsel of record regarding the litigation created after the litigation was filed; 

22 (2) Attorney-client privileged communications between Defendants and 

23 their respective counsel of record, respectively, regarding the litigation created 

24 after the litigation was filed; 

25 (3) Communications between or among counsel for Plaintiff, between or 

26 among counsel for Healthways (including Healthways' in-house counsel), and 

27 

28 
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1 

2 

3 

between or among counsel for Medversant (including Medversant's in~house 

counsel) created after the litigation was filed. 

4 

5 

e. Rule 26(t)(3)(E)-Changes to Limitations of Discovery 

6 The parties agree to abide by the limits set forth in the Federal Rules of Civil 

7 Procedure regarding discovery, without prejudice to any party's right to seek relief 

8 for good cause shown. 

9 

10 

11 

f. Protective Order 

12 The parties anticipate agreeing on the terms of a protective order in the near 

13 future. 

14 

15 11. Dispositive Motions 

16 

17 Plai11fi/Cs Positioll: Plaintiff anticipates filing a motion for partial/complete 

18 summary judgment on Defendants' statutory defenses, other liability issues, and 

19 minimum statutory damages. 

20 

21 flet1ft/1wavs' Position: Healthways intend to file a motion for summary 

22 judgment on its defenses to Plaintiffs claim. 

23 

24 Medversfutt's' Position: Medversant intends to make a motion for summary 

25 judgment on its defenses to Plaintiff's claim. 

26 

27 

28 
24 
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12. Motion for Class Certification 

2 

3 The parties agreed that Plaintiff can file its motion for class certification by 

4 August 1, 2015, with a projected hearing date in late September or early October, 

5 depending on the Court's calendar. These dates are subject to the Court's ruling on 

6 the Motion to Stay. 

7 

8 13. Settlement/Alternative Dispute Resolution 

9 

10 The parties agree that at this point settlement discussions are premature. The 

11 parties have selected private mediation as their ADR method, but have not yet 

12 selected any mediator. 

13 

14 14. Preliminary Estimate of Trial Length and Proposed Trial Date 

15 

16 The parties' proposed trial dates are set forth in the Timetable attached at the 

17 end of this Report. These dates are subject to the Cou1t's ruling on the Motion to 

18 Stay. As the case is currently pled by Plaintiff, the trial is to be tried by jury. 

19 Without waiver to seek modification, the parties currently estimate a trial between 

20 four to seven days. 

21 

22 15. Names of Trial Counsel 

23 

24 For Plai11tia: 

25 Scott Z. Zimmermann (Law Offices of Scott Z. Zimmermann) and Darryl 

26 Cordero (Payne & Fears LLP). 

27 
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1 

2 For lleultltwavs: 

3 Stephen H . Turner (Lewis Brisbois Bisgaard & Smith LLP), Patrik 

4 Johansson (Lewis Brisbois Bisgaard & Smith LLP) and Larissa Nefulda (Lewis 

5 Brisbois Bisgaard & Smith LLP). 

6 

7 For Medver.wmt 

8 Tanya L. Forsheit (Baker & Hostetler LLP) and Daniel M. Goldberg (Baker 

9 & Hostetler LLP). 

10 

11 16. Independent Expert or Master 

12 

13 The parties currently do not believe that there is a need for an independent 

14 expert or master. 

15 

16 17. Timetable 

17 

18 The parties' proposed dates for pre-trial matters and trial are contained in the 

19 Timetable attached at the end of this Report. These proposed dates are subject to 

20 the Court's ruling on the Motion to Stay. 

21 

22 18. Other l\'latters 

23 

24 The parties have no other matters to bring before the Court at this time. 

25 

26 

27 

28 
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1 DATED: January 26, 2015 Law Offices of Scott Z. Zimmermann 
and 

2 Payne & Fears LLP 

3 

4 

5 By: s/ Scott Z. Zimmermann 
Scott Z. Zimmermann 

6 Attorneys for Plaintiff Edward Simon, DC, 

7 and for all others similarly situated 

8 
DATED: Janaury 26, 2015 Lewis Brisbois Bisgarrd & Smith LLP 

9 

10 

11 By: s/ Ste2hen H. Turner 

12 Stephen H. Turner 

13 
Attorneys for Defendants Healthways, Inc. 
and Healthways WholeHealth Networks, 

14 Inc. 

15 DATED: January 26, 2015 Baker & Hostetler LLP 

16 

17 

18 By: s/ Tanxa L. Forsheit 

19 
Tanya L. Forsheit 

Attorneys for Defendant Medversant 

20 Technologies, L.L.C. 

21 

22 

23 

24 

25 

26 

27 
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JUDGE BEVERLY REID O'CONNELL SCHEDULE OF TRIAL AND 

PRETRIAL DA TES 

Matter Time Weeks l>laintiff{s) Defendant(s) Court 
before (Request) (Request) Order 
trial 

Trial: jury. Estimated length: four days 8:30 am 12/23116 

[Iury trial] Hearing on Motions in Limino -1 2115116 

[Court trial] File Findings of Fact and 
Conclusions of Law; Hearing on Motions in 

- l 12115116 

Limine 
Hearing on Disputed Jury Instructions 1:30 pm -2 2/8/16 

Pretrial Conference; Proposed Voir Dire Qs 3:00 pm -4 1125116 
Lodged and Agreed-to Statement of Case 

Motions in Llmine to be filed; -5 1112/16 

Lodgo Prutrlal Conf. Ordar; File Memo 
of Comentions of Fact nncl Law; Exhibit & 

-6 115116 

Witness Lists; File St1:1tus Repo11 re 
Settlement; File Agreed Upon Set of Jury 
Instructions and Verdict Fonns; Filo Joint 
Sratement re Disputed Instructions, Verdicts, 
ietc. 

-
Last date to conduct Settlement Conference -8 12122/15 

Lost day for hearing motions 1:30 pm -9 12121/15 

Discovery cut-off I Note: Expen disclosure 
no later than 70 days prior to this date.] 

-10 11/30/15 

Last day to Amend Pleadings or Add Parties 5131115 

-
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1 LEWIS BRISBOIS BISGAARD & SMITH LLP 
STEPHEN H. TURNER, SB# 89627 

2 E-Mail: SITh:hcn.Tumer~lewisbrisbois.com 
PATR.IKJO NSSON,S #231769 

3 E-Mail: Patrik.JohanssonWjlewisbrisbois.com 
LARISSA G. NFOLDA, SB 201903 

4 E-MaM; Larissn.~e~ada@lewisbrisbois .com 
633 W. 5 1 St., Ste. o 

5 Los Angeles CA 90071 
Telephone: Z13.250.1800 

6 Facsimile: 21?.250.7900 

7 Altom~s for Defendants 
llEALTHWAYS, INC. 

8 nnd HEALTHWAYS WHOLEHEALTH 
NETWORKS, INC. 

9 

10 UNITED ST A TES DISTRICT COURT 

11 CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION 

12 

13 EDWARD SfMON, DC, individually 
and on behalf of all others similarly 

14 situated, 

15 Plaintiffs, 

16 vs. 

17 IIEAL THW A YS, IN£,, !1 Dela ware 
corporation- HEAL Tn vv A YS 

18 WI-10LEHEAL TI-I NETWORKS, INC., 
a Delaware CQt:Q9ration· 

19 MEDVERSANT TECHNOLOGIES, 
L.L.C., a California limited liability 

20 ~omp~y; and DOES 1 through I ,000, 
inclus ive, 

21 

22 

23 

Defendants. 

CASE NO. 2:14-cv-08022-BRO-JC 

DEFENDANT HEALTHW AYS 
WH0Lll3HEALTH NETWORKS, 
JNC.'S RESPONSES TO 
PLAINTIFF EDWARD 
SIMON'S FIRST SET OF 
INTERROGATORIES 

[Hon. Beverly Reid O'Connell) 

State Action Filed: September 16
0

2014 
Removed: October 16, 2 14 
Trial: None 

24 PROPOUNDING PARTY: Plaintiff, EDWARD SIMON 

25 RESPONDING PARTY: Defendant, HEALTHWA YS WHOLEHEAL TH 

26 NETWORKS, INC. 

27 SET NO.: ONE (1) 

28 Pursuant to Federal Rules of Civil Procedure 33, Defendant HEALTHWAYS 
4833· 7876-9440.l 1 

DEFENDANT HEALTHWAYS WHOLEHEALTHNETWORKS, INC.'S RESPONSES 
TO PLAINTIFF EDWARD SIMON'S FIRST SET OF INTERROGATORIES 
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1 WHOLEHEAL TH NETWORKS, INC. ("Defendant" or "HWHN,,) hereby provides 

2 its Responses and Objections to PlaintiffEDW ARD SIMON's ("Plaintiff') First Set 

3 of Interrogatories, as follows: 

4 PRELIMINARY STATMENT 

5 It should be noted that Defendant has not fully completed its investigation of 

6 the facts relating to the case, has not fully completed its discovery in this action, and 

7 has not completed its preparation for trial. All of the answers contained herein are 

8 based only upon such infonnation and documents that are presently available to and 

9 specifically known to Defendant and disclose only those contentions which 

10 presently occur to Defendant. It is anticipated that further discovery, independent 

11 investigation, legal research, and analysis will supply additional facts, add meaning 

12 to known facts, as well as establish entirely new factual conclusions and legal 

13 contentions, all of which may lead to substantial additions to, changes in, and 

14 variations from the contentions herein set forth. The following responses are given 

15 without prejudice to Defendant's right to produce evidence of any subsequently 

16 discovered fact or facts which Defendant may later develop. The answers contained 

17 herein are made in a good faith effort to supply as much factual infonnation and as 

18 much specification oflegal contentions as is presently known, but should in no way 

19 be to the prejudice of Defendant in relation to further discovery, research or 

20 analysis. 

21 

22 

23 

24 

25 

26 

27 

28 

GENERAL OBJECTIONS AND RESERV ATlONS 

As to each and every Interrogatory in Plaintiff's First Set of Interrogatories, 

Defendant states the following: 

A. Defendant objects to Plaintiff's definition of "FAXES" on the grounds 

that it is overly broad, unduly burdensome, harassing and calls for information that 

is not relevant and not reasonably calculated to lead to the discovery of admissible 

evidence regarding Plaintiff's claims and Defendants' defenses in this action. 

Defendant's responses are solely limited to the allegations in the Complaint, 
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l Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

2 Exhibit 1 and similar ProMailSource faxes. 

3 B. Defendant has not yet completed its discovery and investigation of the 

4 facts giving rise to this action, but has made a diligent, good faith effort to obtain all 

5 infonnation responsive to these requests within Defendant's possession, custody, or 

6 control. Accordingly, these responses are made without prejudice to Defendant's 

7 right to introduce prior to or at the time of trial or otherwise use any additional 

8 infonnation it may obtain as a result of Defendant's continuing discovery and 

9 investigation, but Defendant assumes no obligation, beyond that imposed by the 

10 California Federal Rules of Civil Procedure to supplement and amend these 

.11 responses to reflect witnesses, facts, or other infonnation discovered following the 

12 date of these responses. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

C. Defendant has based these responses on the assumption that Plaintiff 

did not intend to seek infonnation protected against discovery by the attorney-client 

privilege or the attorney work-product doctrine, the right of privacy laws, the 

protection afforded trade secrets or any other applicable privilege or protection from 

disclosure. To the extent that these requests are intended to elicit such privileged or 

protected infonnation, Defendant objects thereto as to each request and assert the 

applicable privilege or protection to the fullest extent permitted by law. 

D. To the extent that Defendant responds to the requests, Defendant does 

not concede the relevancy of those responses to this action, nor do they concede that 

such responses may be used for any purpose in this action or any other action or 

proceeding. Defendant expressly reserves the right to object to further discovery 

into the subject matter of any request or any portion thereof. 

E. Defendant objects to each request to the extent that it seeks information 

equally available to Plaintiff or information that is not within Defendant's 

possession, custody, or control. 

F. Defendant objects to the requests to the extent that they are intended to 
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1 be and are overly broad, unduly burdensome and oppressive. 

2 G. Defendant objects to each request to the extent they seek information 

3 that is not relevant to the subject matter of this action, and is not reasonably 

4 calculated to lead to the discovery of admissible evidence. 

S Without waiving any of the foregoing General Objections, each of which 

6 applies to each and every one of the individual responses set forth below and is 

7 incorporated by this reference therein (whether or not specifically stated in the 

8 response), Defendant responds to the individual requests as follows: 

9 RESPONSES TO FIRST SET OF INTERROGATORIES 

10 INTERROGATORY N0.1: 

11 Separately for each FAX (identified by bate number or other identification 

12 used in co1U1ection with their production), state the dates and times (or approximate 

13 dates and times) they were sent or attempted to be sent, and the number of 

14 successful transmissions of the FAX. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RESPONSE TO INTERROGATORY NO. 1: 

Objection. The interrogatory is overly broad, unduly burdynsome and 

harassing. The interrogatory calls for information that is not relevant and not 

reasonably calculated to lead to the discovery of admissible evidence regarding 

Plaintiff's claims and Defendant's defenses. The interrogatory invades the privacy 

of third parties and calls for confidential and private information. Subject to and 

without waiving said objections, Defendant responds as follows: Defendant's 

response to this interrogatory is solely limited to the allegations in the Complaint, 

Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

Exhibit 1 and similar ProMailSource faxes. HWHN refers Plaintiff to documents 

which will be produced in connection with HWHN's responses to Plaintiff's First 

Set of Requests for Production of Documents, after the entry by the Court of a 

Stipulated Protective Order executed by the parties to this action. 
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1 INTERROGATORY NO. 2: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

State how, when and through what means MEDVERSANT, 

HEAL THWA YS, or any other PERSON obtained the facsimile telephone numbers 

on the LISTS. 

RESPONSE TO INTERROGATORY NO. 2: 

Objection. The interrogatory is overly broad, unduly burdensome and 

harassing. The interrogatory calls for information that is not relevant and not 

reasonably calculated to lead to the discovery of admissible evidence regarding 

Plaintiffs claims and Defendant's defenses. The interrogatory invades the privacy 

of third parties and calls for confidential and private information. Subject to and 

without waiving said objections, Defendant responds as follows: Defendant's 

response to this interrogatory is solely Hmited to the allegations in the Complaint, 

Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was sent to 

HWHN's network of practitioners, including Plaintiff. In order to join HWHN's 

network of practitioners, a medical care provider has to fill out and submit to 

HWHN an application referred to as "Participating Practitioner Agreement>' and 

upon HWHN's approval of the Participating Practitioner Agreement, the applicant 

becomes a member of HWHN' s network of practitioners. The Participating 

Practitioner Agreement requests contact information, including fax number. The 

ProMailSource fax was sent to the members of HWHN's network of practitioners at 

the fax numbers that each member voluntarily provided in their Participating 

Practitioner Agreement. HWHN refers Plaintiff to documents which will be 

produced in connection with HWHN's responses to Plaintiffs First Set of Requests 

for Production of Documents, after the entry by the Court of a Stipulated Protective 

Order executed by the parties to this action. 

INTERROGATORY NO. 3: 

Separately for each FAX, IDENTIFY each SENDER of the FAX. 
4833·7876-9440.1 5 

DEFENDANT HEAL THW A YS WHOLEHEAL TI£ NETWORKS, INC. 'S RESPONSES 
TO PLAINTIFF EDWARD SIMON'S FIRST SET OF INTERROGATORIES 



LEWIS 
BRISBOIS 
BlSGAAAO 
8tSMIHUP 
A1°""""'1AI VIII 

1 RESPONSE TO INTERROGATORY NO. 3: 

2 Objection. The interrogatory is overly broad, unduly burdensome and 

3 harassing. The interrogatory calls for information that is not relevant and not 

4 reasonably calculated to lead to the discovery of admissible evidence regarding 

5 Plaintiff's claims and Defendant's defenses. The interrogatory invades the privacy 

6 of third parties and calls for confidential and private information. Subject to and 

7 without waiving said objections, Defendant responds as follows: Defendant's 

8 response to this interrogatory is solely limited to the allegations in the Complaint, 

9 Exhibit 1, similar ProMailSource faxes, and the facts and circwnstances surrounding 

10 Exhibit l and similar ProMailSource faxes. HWHN and Medversant Technologies, 

11 LLC were the senders of the ProMailSource faxes. HWHN refers Plaintiff to 

12 documents which will be produced in cormection with HWHN's responses to 

13 Plaintiff's First Set of Requests for Production of Documents, after the entry by the 

14 Court of a Stipulated Protective Order executed by the parties to this action. 

15 INTERROGATORY NO. 4: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IDENTIFY each PERSON who you contend gave PRIOR EXPRESS 

INVITATION OR PERMISSION to be sent the FAXES. 

RESPONSE TO INTERROGATORY NO. 4: 

Objection. The interrogatory is overly broad, unduly burdensome and 

harassing. The interrogatory calls for information that is not relevant and not 

reasonably calculated to lead to the discovery of admissible evidence regarding 

Plaintiffs claims and Defendant's defenses. The interrogatory invades the privacy 

of third parties and calls for confidential and private information. Subject to and 

without waiving said objections, Defendant responds as follows: Defendant's 

response to this interrogatory is solely limited to the allegations in the Complaint, 

Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was sent to 

HWHN's network of practitioners, including Plaintiff. In order to join HWHN's 
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network of practitioners, a medical care provider has to fill out and submit to 

HWHN an application referred to as "Participating Practitioner Agreement" and 

upon HWHN's approval of the Participating Practitioner Agreement, the applicant 

becomes a member ofHWHN's network of practitioners. The Participating 

Practitioner Agreement requests contact information, including fax number. The 

ProMailSource fax was sent to the members ofHWHN's network of practitioners at 

the fax numbers that each member voluntarily provided in their Participating 

Practitioner Agreement. HWHN refers Plaintiff to documents which will be 

produced in connection with HWHN's responses to Plaintiffs First Set of Requests 

for Production of Documents, after the entry by the Court of a Stipulated Protective 

Order executed by the parties to this action. 

INTERROGATORY NO. 5: 

For each PERSON identified or mentioned in response to Interrogatory No. 4, 

describe the COMMUNICATIONS (including date, nature, content and parties 

thereto) by which such PERSON gave PRJOR EXPRESS INVITATION OR 

PERMISSION. 

RESPONSE 1'0 INTERROGATORY NO. 5: 

Objection. The interrogatory is overly broad, unduly burdensome and 

harassing. The interrogatory calls for information that is not relevant and not 

reasonably calculated to lead to the discovery of admissible evidence regarding 

Plaintiff's claims and Defendant's defenses. The interrogatory invades the privacy 

of third parties and calls for confidential and private information. Subject to and 

without waiving said objections, Defendant responds as follows: Defendant's 

response to this interrogatory is solely limited to the allegations in the Complaint, 

Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was sent to 

HWHN)s network of practitioners, including Plaintiff. In order to join HWHN's 

network of practitioners, a medical care provider has to fill out and submit to 
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1 HWHN an application referred to as "Participating Practitioner Agreement" and 

2 upon HWHN's approval of the Participating Practitioner Agreement, the applicant 

3 becomes a member ofHWHN's network of practitioners. The Participating 

4 Practitioner Agreement requests contact.information, including fax number. The 

S ProMailSource fax was sent to the members ofHWHN's network of practitioners at 

6 the fax numbers that each member voluntarily provided in their Participating 

7 Practitioner Agreement. HWHN' refers Plaintiff to documents which will be 

8 produced in connection with HWHN's responses to Plaintiffs First Set of Requests 

9 for Production of Docwnents, after the entry by the Court of a Stipulated Protective 

10 Order executed by the parties to this action. 

11 INTERROGATORY NO. 6: 

12 IDENTIFY each PERSON who you contend had an ESTABLISHED 

13 BUSINESS RELATIONSHIP with :MEDVERSANT at the time the FAXES were 

14 sent or attempted to be sent to such PERSON. 

15 RESPONSE TO INTERROGATORY NO. 6: 

16 Objection. The interrogatory is overly broad, unduly burdensome and 

17 harassing. The interrogatory calls for information that is not relevant and not 

18 reasonably calculated to lead to the discovery of admissible evidence regarding 

19 Plaintiff's claims and Defendant's defenses. The interrogatory invades the privacy 

20 of third parties and calls for confidential and private information. Subject to and 

21 without waiving said objections, Defendant responds as follows: Defendant's 

22 response to this interrogatory is solely limited to the allegations in the Complaint, 

23 Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

24 Exhibit 1 and similar ProMailSource faxes. HWHN had an established business 

25 relationship with each recipient and attempted recipient of the ProMailSource faxes, 

26 and Medversant is a vendor to HWHN. Medversant sent the ProMailSource faxes at 

27 HWHN's request. 

28 II/ 
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1 INTERROGATORY NO. 7: 

2 For each PERSON identified or mentioned in response to Interrogatory No. 6, 

3 state the circumstances of how, when and with whom the EST AB LI SHED 

4 BUSINESS RELATIONSHIP was started or otherwise was fonned. 

s RESPONSE TO INTERROGATORY NO. 7: 

6 Objection. The interrogatory is overly broad, unduly burdensome and 

7 harassing. The interrogatory caJls for infonnation that is not relevant and not 

8 reasonably calculated to lead to the discovery of admissible evidence regarding 

9 Plaintiff's claims and Defendant's defenses. The interrogatory invades the privacy 

10 of third parties and calls for confidential and private information. Subject to and 

11 without waiving said objections, Defendant responds as follows: Defendant>s 

12 response to this interrogatory is solely limited to the allegations in the Complaint, 

13 Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

14 Exhibit 1 and similar ProMailSourcc faxes. Not applicable. 

15 INTERROGATORY NO. 8: 

16 IDENTIFY each PERSON who you contend had an ESTABLISHED 

17 BUSINESS RELATIONSillP with HEALTHWAYS at the time the FAXES were 

18 sent or attempted to be sent to such PERSON. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

RESPONSE TO INTERROGATORY NO. 8: 

Objection. The interrogatory is overly broad, unduly burdensome and 

harassing. The interrogatory calls for information that is not relevant and not 

reasonably calculated to lead to the discovery of admissible evidence regarding 

Plaintiffs claims and Defendant's defenses. The interrogatory invades the privacy 

of third parties and calls for confidential and private infonnation. Subject to and 

without waiving said objections, Defendant responds as follows: Defendant1s 

response to this interrogatory is solely limited to the allegations in the Complaint, 

Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

Exhibit 1 and simil.ar ProMailSource fax.es. The ProMailSource faxes were only 
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1 sent to members of HWHN. In order to become a member ofHWHN, a medical 

2 care provider has to fill out and submit a Participating Practitioner Agreement to 

3 HWHN. HWHN has an established business relationship with every person that the 

4 ProMailSource faxes were sent to. HWHN refers Plaintiff to documents which will 

S be produced in connection with HWHN's responses to Plaintiffs First Set of 

6 Requests for Production of Documents, after the entry by the Court of a Stipulated 

7 Protective Order executed by the parties to this action. 

8 INTERROGATORY NO. 9: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

For each PERSON identified or mentioned in response to Interrogatory No. 8, 

state the circumstances of how, when and with whom the ESTABLISHED 

BUSINESS RELATIONSHIP was started or otherwise was formed. 

RESPONSE TO INTERROGATORY NO. 9: 

Objection. The interrogatory is overly broad, unduly burdensome and 

harassing. The interrogatory calls for information that is not relevant and not 

reasonably calculated to lead to the discovery of admissible evidence regarding 

Plaintiffs claims and Defendant's defenses. The interrogatory invades the privacy 

of third parties and calls for confidential and private information. Subject to and 

without waiving said objections, Defendant responds as follows: Defendant's 

response to this interrogatory is solely limited to the allegations in the Complaint, 

Exhibit 1, similar ProMailSource faxes, and the facts and circumstances surrounding 

Exhibit 1 and similar ProMailSource faxes. The ProMailSource fax was only sent to 

HWHN's network of practitioners, including Plaintiff. In order to join ~·s 

network of practitioners, a medical care provider has to fill out and submit to 

HWHN an application referred to as "Participating Practitioner Agreement" and 

upon HWHN's approval of the Participating Practitioner Agreement, the applicant 

becomes a member ofHWHN's network of practitioners. The Participating 

Practitioner Agreement requests contact information, including fax number. The 

ProMailSource fax was sent to the members ofHWHN's network of practitioners at 
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1 the fax numbers that each member voluntarily provided in their Participating 

2 Practitioner Agreement. HWHN refers Plaintiff to documents which will be 

3 produced in connection with HWHN's responses to Plaintiff's First Set of Requests 

4 for Production of Documents, after the entry by the Court of a Stipulated Protective 

S Order executed by the parties to this action. 

6 INTERROGATORYN0. 10: 

7 If your response to any Request for Admission concurrently propounded by 

8 PLAINTIFF is anything other than an unqualified admission, state all facts you 

9 contend support your response. 

10 RESPONSE TO INTERROGATORY NO. 10: 

11 Defendant's response to this interrogatory is solely limited to the allegations 

12 in the Complaint, Exhibit 1, similar ProMailSource faxes, and the facts and 

13 circumstances surrounding Exhibit 1 and similar ProMailSource faxes. 

14 Request For Admission No. 11: 

ts Admit that YOU did not have an ESTABLISHED BUSINESS 

16 RELATIONSHIP with PLAINTIFF at the time the EXIDBIT I was sent via 

17 facsimile transmission to (818) 761-8705. 

18 Resmmsc To Reguest For Admission No. 11: 

19 Objection. The request calls for a legal conclusion. Subject to and without 

20 waiving said objections, Defendant responds as follows: Deny. 

21 Facts to Support Response to Request for Admission No. 1: 

22 111 

23 111 

24 I II 

25 111 

26 111 

27 111 

28 111 
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1 Defendant's response to this request is solely limited to the allegations in the 

2 Complaint, Exhibit 1, similar ProMailSource faxes, and the facts and circumstances 

3 surrounding Exhibit 1 and similar ProMailSource faxes. The ProMailSource faxes 

4 were only sent to members ofHWHN's network of practitioners. Plaintiff has been 

5 a member of HWHN' s network of practitioners since April 2008. In order to 

6 become a member ofHWHN, a medical care provider has to fill out and submit a 

7 Participating Practitioner Agreement to HWHN. HWHN has an established 

8 business relationship with every person that the ProMailSource faxes were sent to. 

9 Request For Admission No.12: 

10 Admit that PLAINTIFF did not give PRIOR EXPRESS INVITATION OR 

11 PERMISSION to be sent EXHIBIT 1 via facsimile transmission to (818) 761-8705. 

12 Response To Request Fo1· Admission No. 12: 

13 Objection. The request calls for a legal conclusion. Subject to and without 

14 waiving said objections, Defendant responds as follows: Deny. 

15 Facts to Support Response to Request for Admission No. 2: 

16 Defendant's response to this request is solely limited to the allegations in the 

17 Complaint, Exhibit l, similar ProMailSource faxes, and the facts and circumstances 

18 surrounding Exhibit 1 and similar ProMailSource faxes. HWHN had prior express 

19 written consent to send the ProMailSource faxes from every member ofHWHN. 

20 Plaintiff has been a member ofHWHN since April 2008. In order to become a 

21 member ofHWHN, a medical care provider has to fill out and submit a Participating 

22 Practitioner Agreement to join HWHN. Plaintiff filled out and submitted a 

23 Participating Practitioner Agreement to join HWHN on April 21, 2008. The 

24 Participating Practitioner Agreement requests contact infonnation, including fax 

25 number. The ProMailSource fax was sent to Plaintiff at (818) 761-8705, which is 

26 the fax number voluntarily provided by Plaintiff in his Participating Practitioner 

27 Agreement. 

28 
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1 Request. For Admission No.13: 

2 Admit that the sending of EXHIBIT l via facsimile transmission to 

3 (818) 761-8705 violated the JFPA. 

4 Response To Request For Admission No. 13: 

5 Objection. The request calls for a legal conclusion. Subject to and without 

6 waiving said objections, Defendant responds as follows: Deny. 

7 Facts to Support Response to Request for Admission No. 3: 

8 Defendant's response to this request is solely limited to the allegations in the 

9 Complaint, Exhibit 1, similar ProMailSource faxes, and the facts and circumstances 

10 surrowiding Exhibit 1 and similar ProMailSource faxes. HWHN had prior express 

11 written consent to send the ProMailSource faxes from every member ofHWHN. 

12 Plaintiff has been a member ofHWHN since April 2008. In order to become a 

13 member of HWHN, a medical care provider has to fill out and submit a Participating 

14 Practitioner Agreement to join HWHN. Plaintiff filled out and submitted a 

lS Participating Practitioner Agreement to join HWHN on April 21, 2008. The 

16 I 11 

17 II I 

18 I 11 

19 11 I 

20 111 

21 11 I 

22 I I I 

23 Ill 

24 I II 

25 I 11 

26 I 11 

27 //I 

28 I 11 
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1 Participating Practitioner Agreement requests contact information, including fax 

2 number. The ProMailSource fax was sent to Plaintiff at (818) 761-8705, which is 

3 the fax number voluntarily provided by Plaintiff in his Participating Practitioner 

4 Agreement. HWHN had Plaintiffs prior express written consent and had an 

5 established business relationship with Plaintiff at the time the ProMailSource fax 

6 was sent. 

7 

8 DATED: January \~ 2015 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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I VERIFICATION 

2 I hnve road the foregoing DEFENDANT HEAL THW A YS WHOLE~AL TH 
NETWORK~INC.'S RESPONSES TO PLAINTIFF EDWARD SIMON'S FIRST 

3 SET OF INT!!JRROGATORIES and know its contents. 

4 D 1 am a µ.arty to this action. The matters stated in the foregoing document are tnte of 
my own knowledge e;iccept as to those matters which are stated on infonnation and belief, 

5 and as to those matters I beUeve th.em to be true. 

6 00 I am the Vice President of Physical Medicine Operations for HealU1ways 
WholeBealth Networks, Inc .• a party to t11is action, aI)d am authorized to make this 

7 verification for and on its behalf: a.no I make this verifica.tion for that reason. 

8 

9 

10 

11 

0 

I am informed and believe and on that ground allege that the matters stated in 
the foregoing document are true. 

The matters stated in the fore~oiog document are true of my own knowledge 
except as to those matters which are stated on infonnation and belief, and as 
to those matters I believe them to be true. 

0 1 am one of the attorneys for Healthwe.ys WholeHealth Networks, Inc. e party to 
12 this action. Such party is absent from the county wh~re such attorneys have thefr offic~, 

nnd I make this verifieation for and on behalf of that party for that reason. l am infonned 
13 and believe and on that ground allege that the matters stated in the foregoing document 1are 

true. 
14 

Executed on January_i, 2015, at Sterling, Virginia. 
IS 

I declare under penalty of perjury under the laws of the States of California and 
16 Virginia, ond the United States of American that the foregoirig is true and correct. 

17 

18 Martie Stabclfeldt M14SA »SmJqD~~.JIQ~ 
Print Name of Si2llatorv Sismnture v .... 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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6 Attorneys for Defendants 
HEALTIIWA YS INC. 

7 andHEALTHWAYS 'WHOLEHEALTH 
NETWORKS, INC. 

8 

9 

10 

11 

12 

UNITED STATES DISTRICT COURT 

CEN1RAL DISTRICT OF CALIFORNIA, EASTERN DMSION 

TIDW ARD SIMON, DC, individually 
13 and on behalf of all others similarly 

situated, 

CASE NO. 2:14-cv-08022-BRO-JC 

DEFENDANTSHEALTHWAYS, 
INC. AND HEALTHWAYS 
WHOLEBEALTH NETWORKS 
INC.'S FIRST AMENDED ANSWER 

14 

15. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Plaintiffs, 

vs. 

FIEALTHWAYS, INc;~ ~Delaware 
corporation· HEALTHwAYS 
\VHOL.BtmAL TH NETWORKS, INC., 
a Delaware cqr:129ration · 
:r.vIBDVBRSANT TECHNOLOGIES, 
L.L.C., a California limited liability 
~omp~y; andDOES 1through1,000, 
mcfos1vc, 

Defendants. 

[Hon. Beverly Reid O'Connell] 

State Action Filed: September 16, 2014 
Removed: October 16, 2014 
Trial: None 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

25 

26 

27 

COMES NOW, Defendants, HEALTHW A YS, INC. and HEALTHW A YS 

WHOLEHEAL TH NETWORKS, INC. (hereinafter collectively "Defendants''), for themselves 

and on behalf of no other defendant, answer EDWARD SIMON, DC's (hereinafter "Plaintiff') 

28 Complaint as follows: 

DEFENDANTS HEJ\J.T11W A YS, INC. AND HEAL THWAYS WHOLEHEALTHNETWOR.KS, JNC. '$FIRST 
AMENDED ANS W.t:::R 
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1 1. This paragraph states legal conclusions to which no response is 

2 required, however, to the extent any such allegations are deemed factual and alleged 

3 against Defendants, they are denied. 

4 2. Defendants admit that Plaintiff has brought this action to recover 

5 alleged damages for violations of the Telephone Consumer Protection Act 

6 ("TCPA"), 47 USC§ 227 and the Junk Fax Prevention Act of 2005 ("JFPA"). 

7 Defendants admit that a communication was transmitted by facsimile on August 13, 

8 2014; however, Defendants have insufficient information sufficient to form a belief 

9 as to the truth of whether Plaintiff received the communication by facsimile . 

1 O Defendants deny that the communication and the facsimile transmission of the 

11 communication violated any laws, including the TCP A or the JFP A, and/or FCC 

12 regulations. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

24 

25 

26 

27 

28 

3. Defendants admit that this action is a civil action of which the United 

States District Court has original jurisdiction under 28 U.S.C. § 1331, and is one 

which may be removed to this Court pursuant to the provisions of28 U.S.C. § 

1441(a) in that it arises under the Telephone Consumer Protection Act ("TCPA"), 

47 U.S.C. § 227. As noted by the United States Supreme Court, federal and state 

courts have concUITent jurisdiction over private suits arising under the TCP A. 

Section 227(b )(3) does not vest jurisdiction exclusively in state courts over private 

TCP A actions and does not divest federal district courts of federal question 

jurisdiction under 28 U.S.C.S. § 1331. Mims v. Arrow Fin. Servs., LLC, 132 S. Ct. 

740 (U.S. 2012). Defendants admit that venue is proper. Defendants deny that their 

communications and facsimile transmissions violated any laws, including the TCPA 

or the JFPA, and/or FCC regulations. 

4. Defendants admit that the United States District Court for the Central 

District of California has personal jurisdiction over Defendants. Defendants deny 

that their communications and facsimile transmissions violated any laws, including 

the TCP A or the JFP A, and/or FCC regulations. 

DEFENDANTS HEALTHW AYS, rNC. AND HEALTHWA YS WHOLBHEALTH NETWORKS, lNC.'S 1''IRST 
AMENDED ANSWER 
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1 5. Defendants admit that Plaintiff did business in North Hollywood and is 

2 the subscriber of the facsimile telephone number, (818) 761-8705. Defendants deny 

3 that their communications and facsimile transmissions violated any laws, including 

4 the TCP A or the JFP A, and/or FCC regulations. 

5 6. Defendants admit the allegations contained therein. 

6 7. Defendants admit the allegations contained therein. 

7 8. Defendants deny having knowledge or information sufficient to fonn a 

8 belief as to the truth of the allegations sUJ.ted in this paragraph. 

9 9. Defendants deny having knowledge or information sufficient to form a 

10 belief as to the truth of the allegations stated in this paragraph. 

11 10. This paragraph requires no response, however, to the extent any such 

12 aJlegations are deemed factual and alleged against Defendants, they are denied. 

13 11. This paragraph states legal conclusions to which no response is 

14 required, however, to the extent any such allegations are deemed factual and alleged 

lS against Defendants, they are denied. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

12. Thls paragraph states legal conclusions to which no response is 

required, however, to the extent any such allegations are deemed factual and alleged 

against Defend~ts, they are denied. 

13. This paragraph states legal conclusions to whlch no response is 

required. Defendants admit that Defendant Medversant owns the trademark 

ProMailSource. Defendants admit that the trademark "Hea1thways" is owned by 

Healthways, Inc. Defendants further admit that Healthways Wholehealth Networks, 

Inc. operates a discowited-fee physician network and wellness program. Defendants 

deny the remaining allegations contained therein. 

14. This paragraph states legal conclusions to which no response is 

required. Defendants admit that a communication was transmitted by facsimile on 

August 13, 2014. Defendants admit that they had involvement in the content, 

preparation and/or transmission of the communication. Defendants deny the 

DEFENDANTS HEAL THWA YS, INC. AND HEAL TRW AYS WHOLBHBALTH. NETWORKS, INC. 'S FIR.ST 
AMENDED ANSWER 
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1 remaining allegations contained in the paragraph including that they are directly 

2 and/or vicariously liable for any violations of the TCPA or the JFPA, and/or FCC 

3 regulations, that they were senders of any fax advertisements, that they had 

4 involvement in the content, preparation and/or transmission of any fax 

S advertisements, that they received and retained any benefits from any fax 

6 advertisements, and that they had actual notice of any unlawful activity. 

7 15. This paragraph states legal conclusions to which no response is 

8 required. Defendants admit that a communication was transmitted by facsimile on 

9 August 13, 2014 and that the communication did not contain any opt-out notice. 

10 Defendants deny that Plaintiff did not give Defendants prior express invitation or 

11 permission to send him the fax communication at issue. Defendants further deny 

12 that they sent Plaintiff fax advertisements without obtaining prior express invitation 

13 or permission from recipients, or that the communication failed to include any 

14 disclosures required by the TCPA or the JF'p A, and/or FCC regulations. 

15 16. Defendants deny the allegations contained therein. 

16 17. Defendants deny the allegations contained therein. 

17 18. Defendants deny the allegations contained therein. 

18 19. Defendants deny the allegations contained therein. 

19 20. Defendants deny the allegations contained therein. 

20 21. Defend.ants deny the allegations contained therein. 

21 22. Defendants deny the allegations contained therein. 

22 23. Defendants repeat each .and every allegation in paragraphs 1 through 22 

23 as if set forth herein. 

24 24. Defendants deny the allegations contained therein. 

25 25. Defendants deny the allegations contained therein. 

26 26. Defendants deny the allegations contained therein. 

27 27. Defendants deny the allegations contained therein. 

28 

DEFENDANTS HEALTHWAYS, INC. AND HEAL TIJWA YS WHOLEHEAL TH NETWORKS, lNC.'S JllRST 
AMENDED ANSWER 
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1 rRAYER FOR RELIEF 

2 Defendants deny that Plaintiff is entitled to the relief requested or any other 

3 relief. 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FIRST AFFIRMATIVE DEFENSE 

(Failure to State a Claim) 

1. As a first defense, Defendants allege that Plaintiffs Complaint, and 

each and every cause of action therein, fails to state a claim upon which relief can be 

granted. 

SECOND· AFFIRMATIVE DEFENSE 

(Consent/Consent/Express Permission or Invitation) 

2. As a second defense, Defendants allege that Plaintiff's Complaint is 

barred on the grounds of consent or express pennission or invitation. Plaintiff gave 

express permission or invitation to Defendants to send him the communication at 

issue at the fax number he provided to Defendants. 

TIDRD AFFIRMATIVE DEFENSE 

(Due Diligence) 

3. As a third defense, Defendants state that they have exercised due 

diligence and relied in good faith on the representations of others, and is not aware 

of and had no way of becoming aware of any alleged wrongdoing or omissions. 

FOURTHAFFIRMATIVE DEFENSE 

(Excessive Fines) 

4. As an fourth defense, Defendants allege that the award of statutory 

penalties against Defendants would violate the prohibition against excessive fines of 

the United States Constitution. 

FIFTHAFFIRMATIVE DEFENSE 

(Statutory and Regulatory Compliance) 

5. As a fifth defense, Defendants state that, at all times, they have 

DEFENDANTS HEALTHW AYS, INC. AND IIBALTHW AYS WHOLEEEALTH NETWORKS, INC. 'S FIRST 
AMENDED ANSWER 



LEWIS 
BRISBOIS 
BISGAAAD 
&9'41HUP 
~"'-

Cas 2:14-cv-08022-BRO-JC Document 17 Filed 11/26/14 Page 6 of 8 Page ID #:123 

1 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

complied with all requirements under relevant statutes and regulations. 

SIXTHAFFIRMA TIVE DEFENSE 

(Legitimate Business Purpose) 

6. As a sixth defense1 Defendants allege that. at all times mentioned in the 

Complaint, Defendants acted lawfully and within their legal rights, with a good faith 

belief in the exercise of those rights, and in the furtherance of a legitimate business 

purpose. Further, Defendants acted in good faith in the honest belief that the acts, 

conduct and communications, if any, of the Defendants were justified under the 

circumstances based on information reasonably available to Defendants. 

SEVENTH AFFIRMATIVE DEFENSE 

(Nolntentor\VilUuJConduc~ 

7. As a seventh defense, Defendants allege that they did not knowingly or 

willfully violation to the TCP A or the JFP A, and/or FCC regulations. 

EIGHTH AFFm.MATIVE DEFENSE 

(Established BusineS's Relationship) 

8. As an eighth defense, Defendants allege that the Complaint is barred on 

the grounds of an established business relationship between Defendants and 

Plaintiff. 

NINTHAFFIRMA TIVE DEFENSE 

(No Violation of Privacy Rights) 

9. As a ninth defense, Defendants allege the facsimile(s) at issue did not 

adversely affect the privacy rights of Plaintiff or the purported class. 

TENTHAFFIRMA TIVE DEFENSE 

(Abatement of Dam~·ges) 

10. As a tenth defense, should Defendants be found liable to Plaintiff, 

which liability is expressly denied, Defendants are entitled to have the amount of 

damages abated, reduced or eliminated to the extent the negligence, carelessness, or 

fault of other persons, corporations, or business entities, including but not limited to 

DEFENDANTS HEALTHWA VS, INC. ANO HEALTI-f WAYS WHOLEflEAl TH NETWORI<.S, INC.'S FIRST 
AMENDED ANSWER 
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1 Defendant Medversant Technologies, LLC, caused or contributed to Plaintiffs 

2 damages, if any. 

3 

4 

5 11. 

ELEVENTHAFFIRMATIVE DEFENSE 

(Act of Other Parties or Tbird Parties) 

As an eleventh defense, the complaint and each purported claim 

6 contained therein, is barred because the sole and/or proximate cause of the dapiages 

7 claimed by Plaintiff was and is due to the willful and intentional acts of persons 

8 and/or entitles other than Defendants, including without limitation Defendant 

9 Medversant Teclmologies, LLC. 

10 TWELFTH AFFIRMATIVE DEFENSE 

11 (Excessive Fines) 

12 12. As a twelfth defense, Defendants state that the TCP A violates the 

13 Excessive Fines Clause of the Eighth Amendment of the United States Constitution 

14 ·and of the Article 1, Section 17, of the California Constitution. 

15 

16 

TIDRTEENTH AFFIRMATIVE DEFENSE 

(No Class Capable of Certification) 

17 13. As a thirteenth defense, Defendants state that Plaintiff has not validly 

18 stated a class of litigants capable of certification for a class under the Federal Rules 

19 of Civil Procedure of under California law. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FOURTEENTHAFFIRMATIVEDEFENSE 

(Reservation of Rights) 

14. As a fourteenth defense, Defendants state that they currently have 

insufficient information upon which to form a belief as to whether they have 

additional defenses available. Defendants reserve their right to assert additional 

defenses in the event investigation and discovery indicate such additional defenses 

would be appropriate. 

WHEREFORE, Defendants HEAL THWA YS, INC. and HEALTHW AYS 

WHOLEHEAL TH NETWORKS, INC. respectfully request: 

DEFENDANTS HEALTifWAYS, INC. AND HJ1ALTHWAYS WHOLEHEALTII NETWORKS, INC.'S FlRST 
AMENDED ANSWER 
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1 1. A judgment in favor of Defendants, and against Plaintiff and the class 

2 he purports to represent, and that Plaintiff and the class he purports to represent take 

3 nothing by reason of this Complaint; and 

4 2. That the Court award Defendants their cost of suit herein and such 

5 other further relief as the Court deems just. 

6 

7 Dated: November 26, 2014 

8 

LEWIS BRISBOIS BISGAARD & SMITH LLP 

9 

10 

11 
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/,u Tarissa G Nefulda 
Stephen H. Turner 
Larissa G. Nefulda 
Attorneys for Defendants 
HEAL THW A YS, INC. and 
HEALTHW"AYSWHOLEHEALTH 
NETWORKS, INC. 

DEFENDANTS HEALTHW A YS, INC. AND HEAL TIIWA YS WHOLEHEAL TH NETWORKS, INC. 'S FIRST 
AMENDED ANSWER 
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Sep 121408:510 Ed Simon Chiropraotio 

® 
HEALTHWAYS 

Ed Simon Chiropractic 
Attn: Edward Simon OC 
6344 Laurel Canyon Blvd 
North Hollywood CA 91606 

Dr. Simon, 

21i51 Ridgetop c1rc111, Ste 150 
Stertlng VA Z01st 

8187618705 

Per your request please find your signed Healthways Participating Practitioner Agreement. 
If you have any questions, please contact Healthways customer service at (800) 274-7526. 

Thanks, 

Del Bryant 
Coordinator, Provider Services 
Healthwaya WholeHealth Networks Inc 

p, 1 



Sep 1214 08:51a Ed Simon Chiropractic 

AFF _A Updates ® 
HEALTH WAYS 

46040 Center 0Rk Plaza 
Suite 130, Sta-Uni:, VA l0166 

l<'a:i: 703-430-9'227 
Ph.on~: l-8ll0-274-7526 

8187618705 p 2 

PARTICIPATING PllACI1TIONER AGREEMENT 
CERTIFICATE OF PARTICIPATION FOR AFFINITY PROGRAMS 

JNSTUUCTIONS 

This form roust be typed or printed legibly m blue or black ink. Below is a list of the items that must be submitted along 
with this ~pplication: 
o Copy oflicensc(s) if applicable 
CJ Copy of insurance face sheet for professional and business liability policy 
o Completed PubJjshed Pee Scbtdule form 
o Signed release and 11ttestntion slatement, with professional liability form if applicable. 

Please return this application along with the necessary documentation to the address listed at the top of the page to the 
attention of the Credentialing Department. .: •. ·~. 

SIGNATURE Lll\'"E · 1 
---· ___, ___ ] 

J, _ __, (''PRACTn'lOt--.'l'm."), ~-<.:1~by lender Olls Ccni C:cut<.: ol Part1dpulio11 m 
I lcnllhwny:; Wholcffoal ll1 N~tworb, fnc ("HWilN") upon the term~ nnd conditions sci forth i11 tJm TlW.flN Participating 
Prnctitioucr Ag1-eemenL With UUs (\:rlificnte, l'ractiti<nier ngrce.<i to scivc M :i Participating Pruclitioucr member ofllWHl\ 
for Aflinity Programs, ruid h~~y i;pecill~lly :iuthor17.e.'I :lnd oppointr. tlWHN to act 011 lts lx:Jrn.1 r h) CQUlnlUI for the 
prov1sio11 of Jiscountcd cai;h !:en:i<;cS l.>y Proictitiort.flr UJtder HW HN Affinity l'roi;i-::ims. l hc~'Ul>y nllcsl to rny Olr.!eUng tile 
1mtwrwk stnndnrds lbr my protessio11al apccialLy and for my busin.:r.s t)pcralion!; as outJ:lnecl i11 1 hu Te11111; imd Conditions, 
l'anivipt~tiou }lcquiremem:;, :.mu Pmc..t11l1111ti1 Credenuals sootions of1his document, wil11 rc1ipecl to 1he folio\\ ing prachco 
spo!Cinlties: ' 

PUACTJJfONER ~PI•:CIAI,TJ~"-· ______________ ___ _.:._! ---~·-----------1 

Please check all specialties for which you nre applying for network participation. You_ must in11h1dc &II of ~eden1jitJf 
for a s.pcci;~llv ie1-0rder_for ii to b~i 11dtlNI 10 y_nur nm1il~. Tutum1£.u1~r1 c1 c:d~nt.i:1 liog critcri."\ ffil..sAdr ,wec1alty (please 
refer to T~m Pr.ictitioner S ~cialt S >ecitic Credentials Requin:ments,_s""'e'""c""'li""'"o=n)'"'".------------------1 

__ Acupunclllre . 
_ Acupuncture, MD/DO 
_ Acupuncture, DC/ND 
__ Alexander Teohnique 
__ Ayurvedlc Medicine 

Behavioral Health 
_ Biofeedback 
__L Chmc~c Herbal Medicine 
-~- Chiropractic Pbysicioo 
__ Dietician - Registaed/licenscd 
__ Dou las 

Childbirth Educt.tors = Energy Healing Practitioner 
Fcldcnkrais 

_ Guided Imagery/Hypnotherapy 

Health and Wellness Coach 
__ Hcllerwork 
_Herbal Consultllnt 

Holistic Nmse Practitioner 
-- Integrative Holistic Physician 
-(MD/DO) i 
__ Homcopn.thy 
__ Hypnotist, nbn-clinlcal 
__ Massage TI1erapy 
__ Minc!-Body Steills Instructor 

Mindfulness-Based Stres.~ 
Reduction Teacher 

__ Music Therapy 
__ Nap.rapathy 
__ Naturopsthic Physician 

Nutritional Coun&elor 

_ Occupational Tbcrapis1 
__ Orierual Bodywork Therapist 
__ Pain Prac1itioncr 
__ Pcr~r1mil Trnin,ir/Ex.ercise Specialist 
__ Pllares 11111troctor 
__ Physical Thtr ~P.Y 
__ Pos~Birthi1111 & Lar.1ruion 

Co'*1sdor 
_ Qi qong lnscructor 

Reflcxologist = Rol(~1 & Suucrural Inlegrahon 
P1 •icti11oncc 

Tai Chi Inslruclor 
__ Trager Practitioner 
_ WholeHeolth Advocate 
_ Yogu Jn9tnictor 

---- -- ---HfAlTltWA~,_-~ 

APR 2 l 2008 
Upda1cd: O!I09/08 Pape I 

l!ECE1V.W 



Sep 12141J8:62a Ed Simon Chiropractic 8187618705 p.3 

.• 

1 h'1re1Jy agree to extend e.:2D_% (miofo1um of 10%-30%) discoun1 from my usual ,;crvico ch11rgcs to nil HW.HN 
A ffi.n iiy P1o~rrom pan.iclpants n;fon r.d Ill me. If this left: blank, PrilctiLloncr ugrees to a 20% discouul. 1 widerslaml lhat, by 
agr-eeing to participate, H~ will ide:n1ify my practice in Group-~cx:ific oollne and oflline directories to members 
seeking services under HWHN Affinity Group client contracts. I understand that certain HWHN Group clients may only 
accept affiliates who offer 20% or more discount levels to their beneficiaries. Practitiooera listings in the online directories 
will be pdorttized by discount level and include s ;rli count level. 

WW 1\lill SIMON 
Practitioner's Printed Name 

Primory Location: 
Clinic Naroe: Inl .... S.lli{ON CHIROPRACTIC 

Adtlress: 6J_44 LAtJREL CANYON B..LY.Q 
Cil'y. State, 7ip: OORDUiQJ,J..ywOOD. CA 9160n-nn_ 

Phone: 8 l 8'/()J 1355 Officti Fax: _.8::::1:8;;:!;7,..6=L 8,.,.7=0=5 ________ _ 

Office Conln.ct: Title: 
Sccomlo.ry location: 

Clinic Name: 
Addre~:~-----------------------------

City. State, Zip: -------------------- ---------
Phone: Office Fax: --- -------- --------------

Office Contact Title: 
Website Address: ·--'--'-==--- ---- --- .E-Mail ·---

Do YO\.l wish to have your Website listed on y~ profile? 'Cs w~. 
Vi'hat is your first year of practice? I 'r 'ts } • l 
What non-English languages do you or your office staff speak flucnl ly? Please list-* \.S ------

Practice Focus: GeJ.::\-\e_ ~ \e_ch .;).e_ 
't~~~~ q ~-\ _--1-4_=--..;_-+--~~:x...-t 

- fD.-UtL·~ 
Payment Mc.11th~ d'> Accepted: 

y _visa r YfasterCard 
u American Exp11hs 

Average ·Fee Range: ~ - -~ 
Special Offers: k \"' /... 
----t--/YJ--=-- ()ulr·~ . 

ru;su i~-n'-fl~ -
Updat~J . Ol.'0910S 

~iscovcr 
yen sh 

~cr.ionalCbeck 

MthQ'{l ~ Qk..c{ __ _ 
HEAtTHWAYs- -

APR 2 1 2008 

RECElVtO 



Sep 121408:52a Ed Simon Chiropractic 
8187618706 p.4 

-
yYgdnasda~ Friday~ ndav Tuesdav Thursday 

AM AM AM AM A -- - -- -- --PM PM PM 
"--· 

PM p 

l)EF fNl'l1QNS 
I. .£\ffill!!Y ,Prognm mca"s a 1li~cou11l cn~h p.1>mcnl nm1ngcmmt wher" the P111c1itior11r agree, lo pro\'l<lc Participant) 10 J IWl'IN

contraclod 1\0i1111y progrnrns nccc.:.'lf; tn practitioner'~ services 11j a specilhi dlscoum % off tl1c prottku's Puhliahc~I Fee Schedule. 
P1.i..:tilioncl' h;1~ ~pcclflecl • di$coUnl wllhln the range Qf 10% to 311+%. on ~crvicu nut coveml by My he11lll1 i11$\lr.lllc"' or 
~o\crom~1t.'\I progr11rn. DiSCOlllll d~s not :1pply 10 co-p1)111cnt-; or dc.iuctibks for covered ~crviccs ·nu~ dii:r.t111111 is 10 ~ oOorcd to 
all 1'1utiu1pa.ill., in .111 TJWHN cu111mc1cd UrQUp Affinity ptogram~. fur whilh HWl.IN provid~ notice 10 Pnwtr1k11c1 r.11111:.irJanis 
~11111>1)' sl111w the 1•r..,a11111:111er thdr Group ID card or UWHN discount card l<J rccc-1vc the di.~coun 1 . Pay111e11! for S<:rvicc-.s, nfler Cho 
tlli.coum, h 1lt• cornplcll: 1cspl>rl!llblht)' oflh,• rartiri(l•1111 (D1~ount mus• ho 011phcd l•1 pcrso,1111 hc:)!rh s.:rvi .. c) und th:nipi~ t.lcllvorcd 
by P1.1cuhunc•'a ollitt•, a11dmnye),lend • .it 1lu:Pr.acl i1to11H1 ~ d1~crclia11, 111 lhs11cn.se hc1>lth rd.llc.:l -:uppliC$ rtlld durable 01eJiet>I go.idti]. 

2. t'11bllsho1I l"ce Schtdulr. u11:ws the curnmt rl)1.:11l 11r noa-dis1"111111ted Ice schedu.lc that ap11lu~ 10 the l'nu:.1ilio11"1's scitv1cc1 IQ 1lm 
gcrn:cal public and to the fees for ~ervlce cl1arged to pallknts when l'mclirlom·r is u 11oa·parliclp1tirlV, provider m lhe poll1~11s lnm"111co 
plan. 

3. lJuresu lc tcd License mcnns llwu the p1 ;1rtiH011cs'• li"~hhc.circ htense, r<'gi~1ratiou1 ur .;cftifklllion h vo.hd lor (vii 1iracti(c withiu the 
jullooictfon's reguli\leU St:Ojll! of ptOCticc for Uml hcnllh ClU c profeli$i1•nn] spccinhy, an(! is Ml ~ub,jCJoC It> Gllpulntlorrn, proclici; 
limilalinm, prolmlonury period~, tcmpurury si1petvl8lon reqiHrcmenls, or utlt~ limltntions. Umi1n1ions i11chi.lt p~ 1evitiw :icti1ins .mtl 
m3lprnc11cc <"l~iuu >Cltlt:d or pending. 

n :RMS AND C.O'IDtTl ONS OF l'ARTrGll'A'l'rQl:i 
I. l'1nclitioner J&f.ec!> 10 coopcnth.: wiU1 11\AlJIN"s Qui\Jily Manaiteme111 programs "l'he Quul11y/lJLiliz:tlio11 Mnnosc1mnl (Q/\.IM} 

~om111iurc ill rcspon~lblc for cv.1lu11:ing 3 pmccil oucr's prolessioull rc1formance record while )Jnr1ictpl\tiny in lite network. It may 
cc\1cw li.:C5, 11m1hty of cu e, null nllminlstmtiv~ complaints andtor audit tb.e services oi J>rnctiiiouer~ under th is A&rcc1oe11t. II tllilY 
lrnposc cnnciiQns llfld dclcrmlnc if the appliwm'~ fJt11~ic1:: mccl• network s1ru11.b1·w lt1r onguinu men1br.r~hip :md p:irllcip;itlon in 
llWHN rr11grams. U WI U./, in nccorJance 11 ith be..lth CJ1rc mdustry guidelin~. nuintains o gric~an~ :inJ appeal proc.ess fl)( .:lccls1on$ 
~dvern1~y affcding Puctitior1l!ts eligibility for p;irltci1l.\lion in Group plan~. 

2. Pn1cn1ioncr 1opre~cnt..~ And wnmm1S th111 Ute infort1V1h01t pcovidod 10 nWITN, inc:ludli111, but 1101 li111hcd fo lho it1Cormntlt>r1 nltcilcd t<> in 
c..-ich Pr.u:tilit'lflcr'a opplir.l'ltiun, r rno1Jcu prQCilc updlllll3, nnd cr&1lt111iuls lip<l11t~, is true, complc1e, 011J CtJ11 1:111. 

3. failure lO bonot tl1c wnlrnc:ted disc;ounrs, or inconliHtcnt nppllc~lion oflho Pubfohi:d Jl'ec ScbC'dul~ 01 failure lo 'l1ronr. U\VllN of 
~haugc$•111 proctic:c ~l~lus "Pr;ll be ~cm~i<forcd a mlllcnul buech of llili aeo.rccmcm. TIWHN \~ill ococpt clmngc:. in lhe l\1blf:lh1:d flee 
Sch~dul..:.s rvcry si), rnonlhs. Jltulurc lo comply wllh Q1mlity MaOP~etnenl lt1v1:~tiW'!lons, nrl<l/or 11ubn11<1~io11 or Jill'" ln1bm~11.Jo11. I~ 
):lrounds fnr tcrmlnatim. 

4. HWHN agrees lo Jndemnify, defend, and hold the Pnctilioner hnnnless rrom and ngoinst anr and oll d 11tn~, 1C1nc.'I, c11sts, d1inngca1 

c:xpt1~e1 of c\<C"I')' kind und ch11111c1cr m1<1 lln~lli!ie;;, iacitld.Jn~ ollumey's fees and ctnls, Ou::rclna1le1 ''uln1m~" or '\·Cuun") iar;um:u i11 
com1eoii1111 wHl1 such ohumb, iocl1,iding uny ur.rion or proceed inn broui:ht tlteJ oon, llri~illg frtHll <K ~ \I '"~ull ol' 1111)1 ncoidenl, injury, 
loi1t. or dam.>gc wlmtsoever 1:11111><.'CJ 10 nuy pe~oo or lo \he prop~lly of 1my pcuou ori~m& uut or 1.>r in conm:.cllon wilh this Agrl!cntClll 
c1u91.'<.f \iy the negligc.uce \lr 011~'\:0nduct of HWHN or 11~ agents, coutr11ctt-.n., serr·an111 CJr crhploy.:e:; of HWUN excepting, huwe1;cr, in 
cacl1 1msc, clnirus c;u~~ed by thu negligence or mbcnndnct of rraotitlnner or ii~ 11gcnfs, conft11eto1~. M.'r••MtUI or employees or 
l ~·actiriouc:r. Praclhlon~r ogrec.1 lll def encl, hlll1.111u1H}· ;mcl hol<l llW!lN nnd con!rnoling Groups hnrrnlc.'is lhlm uml again~! any 1111J nil 
olal1m, luss~s, costs, da1mg~, cxpC»l!lCS of cv«y kind •roJ chmttctcr aud hnbililics, 1ndudin!' anomoy'c f~ and co11, J.hac1n~nc1 
"cl•llm:;" or "claim") in.;u1n:<I in conn~tiu.u with m1th cl~ims, im:luchng Jn>• :1C!i01\ or pr<:cccding brouHhl lhli coo, arM:ng from or o!i 11 
r.lSull of 1111y nccrrl~nr, injury, Jos, or dllrr\:\j~C WhRls()(J\'l'r c:n11si:1I 1() nny pc:r~{fll l1r tu llll.' prop{'l l)' or Ort)' 1>~~011 arls111g OU( of or In 
c111111cc1io11 with thiG ApJeemc111 caused hy ihc neuligc::nce or mi$Co~duc1 of 11rnctitione:- w It:. agtnL'I, c:t•ntra.~tors, :11:rvrln!~ or 
cn1{'1Q;«·.r~ l•f l>ractillo:\cr cxtcpliug; ho11 C\'Cr, i11 cucl1 C3SC. ol.tlrns causlld by die ncrlig£i1ll! or misconduu of Oruupfi !Vil IN er its 
agenis,, contractors, serv:mtS, or emplo~es ofGroup/H\VHN. 

ff EALTHWAYS 

UpdalA:cl: () J,'09/0S 
APR 2 1 2008 

Page 3 

-~ 
~----



Ed Simon Chiropractic 8187618705 p.5 

PARllCll'ATION REQ(llREMENTS 
\tiiib1Utv1lnsu111\c!:_; All Practitiooers with heallh care lici:nscs imd Practitioners with specified unlicensed bands-on specialties (see 
spc:cialty lis1) ngn:o 10 rn:U111ain jltofes.,ionnl liabilify imurance. Per lhe current HWHN policy for CAM practitioners, a minimum of 
.~?00,0ClO pct occurrence and $51!0,000 arn~•eg:itc is required while llmib of 1M/3M 11re rcqn!red for all MD's and DO's, as well as ND's and 
DC's who olso arc crcdcntiakd for acupuncture. (Mc::nbers who participate in certain regiooal cuntfnC\S Involving both covered bencfi~ and 
affini1y programs may be requireid to have higher limits.) PracliliOnt!f agrees lo m:iinLaio rcctulred prcmisas and comprchcn.~1ve general 
lu1bil11y i11~urnnc:c in atllounl$ ofSl 00,000 per clffim and $100,000 per year, or (he minimum rai.uirc:d by ~lltt.Q law, ~hichcver i~ gruu:r. 
l1ur1hem1ore, llo~ Jl1i1~l1li11ner ~3'•tc~ to obtam <'~tended li~bllity insur:uice (i:onictiCl'CS c11lled "nose" er 'lntJll polici~). to in1trt: rctroaclive 
covemgc for i" 11fi:~3i<1n:il a~tqw.1 funned I.luring lh~ l«m of lhls ag:recmcnl, should ll1c rnu:Htioncr 1crntin<1te rhis agrwnent and change c.r 
tea-minale pcofessional maJpract ice cover11gc. 
Prnt!lll!ll F.~orrlt!liCC!j All pnictitionen arc required to have 12 months exptriencc in the credcolialed practice speci11lty . 
.f..a.ticut Sp1 •1ct!r: Practitionen must speak nue:11t English or l1avc ucctss to an intcqireter. 
Hllslth h1forinnll1111 l'dvn9y ncHulnton Co1111>Hnn t.-e :ind lllllh1H~ Assocl11tu Agrc~mcot: 
PrllCllitl1111~ 11grces lhat practitianei's prnctlcc will rcmafn coll\pllnnl wilb tq'lpliCHblc ~talc and wleral rcgulatio.os regarding p«ivacy and 
t:onfidcntlality ur inuivlclu11ly iih:nf ifi11blo health inrorrnallon.1 

HWllN ngrac11 f(l adh~u to :1pplicablo s1ut<111nd tedcrlll privacy regulations wiUt rC$pect to ITotectc<l Health Information, as defined under 
the Hciit1l\ lnsmn11.:c rorwbi1hy11nd A«:oun!1lbility Act ofl 9\)6, rcet.?ived from Prl\c\itioner'6 p111ctice. 
PrrmlS!:s Stn111l:wd•: H~41flh care office locations must follow OSHA safety sto.ndards, and home offices must haye separate tri:~lmeot. 
room or studio and pruf03siunaJ signage as allowed by local zoning 
Pra..:Utloncr l,.kc1uu1 ~ Htq11h1J111ems: 
• C'r;ic(Jtioncrs must give evidence of current unrestricted lktr..~c in the spec~lty(ies) . With some practitioner t)'PCS; HWIN hu 

established 11dd1honal c:rilt:l'ia, such es dual credentialing in both a licensed field as well as by meeting certification standards for the 
unlicensed practice spedalty. 

• Acceptance of pnictilioner lypcs who meet HWHN credcnti:1lmgcrit.eri1 for trainrog &nd certification is also subject t6 ~ta.le-by-state 
applic:alion ofne;twork business criteria establisb¢ br HWIJ>I and lheir network clienls. 

NI•: t'WORK CP.RTTFICATION ANO RIU.F.ASE OF L.WOR.MA.JION 

QUERIES TO THE NATIONAL PRACTJ'TlONl!!Jl. DA TA DANK on STATE LICENSING 001\fU) 
State and !Cde<ol licensing and regulatory boards will be queried if you apply. I r}our application is rl!jcctcd for ~e~ons relati ng to 
professiOtlJll conduct or professional competence, which reasons: i11cludo mlsrcprt.!ICtltina, mlsstnuns or om1clinu u relevant (uci in 
<:onncctioo with your application, the rejection may be reported lo Ille N~tionlll rr;1c1lllonet UaL1 tunk. 

IUGllTTO CORRElTERRO!\EOUS INFORMATION 
.Practitioner hns lhc righl to review in formntion submitted in supporl of your Network Applicatioa and con1tact to lhe extent permitted by 
luw Md l lWUN will notity ycau of :111y in'.01m11tion oblni11ed durinz Uie review th3t differs substaoti1llly from the information you provide. 
You will lhcf1 hn\'c lhe richt to corrccl :my erroneous informnl1on from HWHN. 

CERTUTICATION OF APPLICATION HEALTH. CARE LICENSE AN)) MALPRACTICE CLAIM STA'fUS 
• J certify alt slatemen1s in this application are correct and I agree with lhe torms of this Kgreement wlth HWHN. 

l certify that I have; and will rno.lntain during lhe course or'tny conttni;t11u.l rnlntionsh:ip wilh HWHN Ute Uflreslricled heallhcMe 
1lctin~<l(~) 1ec1uircd for tny speoinlties as a HWHN ootwor~~ pmctlti1m-.1·. Umest:rlcted license meanv that tllo pracliti<mcr'i; henlll1CMe 
Ileen~ is vah<l for foll proctice within the jw-isdiction's teg11!:1taJ scope or ptaC(fcc for lhat health cnre prof~sionaJ spccialt~, and not 
subjec:l to stipul~li.ons, practlco Umitotlons, probati1ma.ry pc.rio!b, (empmary ~up<:J:vi~ion rcquii:cmonts, or other limitations. l will notify 
HWHN if my liCt!nse 5tolus chaoges. 

• Iflhc:re are 1U1lfonul sbuid!irde andlor state liccnsure ~rnndllf~ for a praelitioncr type thal ls not ficen~d, registered, or certified by the 
11pplH:ablc slate jurisdiction, H'rV1IN has recognized ccrlui\l national standards applicable for its network. I certify that I meet these 
stanclarW. for 1r .. ining. experience, Olld examination, asi;~rnurized in this application, ln tlte a~ence oflocal licensure, Of in addition 
lo ;my existing lesser local rcquirement.:l. J recognrae that HWHN sllllldards do not substihitc for my mcding such state licensure 
rcquirane.1ls for he.1IU1 cure pucti~e w. may periodically be instituted or updaced by statejur-isdiclions, 

• I hove ··-· hove nol _h"ld any malpnclico dnims a :iward involvement. If you hive pa~t or current claims, please OJI out the 
r.ttm:hcll profuslon•I )hiblllt)i upl11n11tlon form. 

UpdJt<d: 01/09/01 Pagc4 
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Atn'UOIUZA 110N t'ORHF.LF.ASF. 011 r~ P.ORMA't lON 
I auU10l'lr.: HWHN to cl1nsull ''·iUt past cmlJ)hJ/trs, ;i1hnlr1i~tr~l111:1 ttncl nwmbern of 111stitu lians with whi<:h I Jluvc been or nm ~· 1rr.:4ltly 
os11uciMcJ, l!lltl with olhc1b wl10 rr111y have inrorm1H1on benr111g on n1yquali!icalions11s n l'rar1iliontr, i11cJu1hng patl and rrc-.cot ni~l;nc1icc 
~mer$ lo obtniu ilnd y<:rify my cm.lcnl!ali. and profi:so:innal competoo, t-. I forthcrconscnl co tho in~pcc1ion by r1:prcmr110Lfvcs c-f l(WHN 
of oil documunts tho! moy he 111aterfol lo on evoluoilon of my p(ofussionnl conip<:tcnce, i:h11rnoter ~nrl e11hicnl quull!k:1tiL't1U lnchl!Jing 
l11fo1111dt11lll relacin& co :my dl~ifllin:lr)' nclim, 5li>JlL1lSitll, or curtailment tlf mc11icr1(.i;urgical prl\'1lcge& 1 consent to lhti release ;ind 
cxd1 .. nge of il1 form;i 11on rclJlinll to llll)' 1l i~olplin~ry actiM, 11u~pe.1 ~lon, 01 c-ur1a1lnienl of mlll..ltoal-surgit:lll 1,rivilcgi:.~ to HWHN. I 
aulhnri1c lhe mixllcal 3nd/c>r profl!ssl c111nl ils.<><>• i.ili~;1s ~r \~hich t am a rnm1\lor 10 tum over to lbc rcpn:~1·ntntiv~ or llWJlN:. cop)' of my 
11p;>lic;i.1ion fer membership ancJ rel~tcd documenl~, 

l'l30r1'.ltS .. 'ilONAL Ll Ann,11 y JNJi'()UMl\ ,l ION FORM 

Plc.~ecompltlo tlur. forn1 cxplninLig w1y pruf.::$skin~I 1tnhi11I)' claims ur lawsulls brought agtllos( you, settled, or chrnisscd. The 
iii 101 mt1tion pw\•ith.xJ \ h11:1ld h11lhtd11 prnrling ~nd cl<'.lictl cn!-r:., as well as dismissed <T dropped claims or suits. PleRsc obtain information 
from your insurer if noo""~ir\ C~i, faun 1lyou hllY\; rnure lhan Otte claim to report 

Practitioner Nnme; _JU[',:l. Cnsc Number: _ ------

Current status or Jeg1I action: 

____ Pending 
_, __ Dismfssed or Dropped 
___ Closr.d 

Resolutton: 

___ _ No Payment3 
Out of Court Settlement 

---Judgment or Award 

Dat~ of Filing: _____ _ 

Vate of Incident:-----

Cour1 Date (i f <1V11il Ablt!): __ --~ 
IJalc: 
n .1111: 

t\mOWll: $ _j, ____ _ 
Amount:$ 

Prcrtesslooal Liubillty lmurer: ---II-------+----

Allegation:------~ 

--+----------------------- --·-----
Detalh ofln~ideat Including your role, efadug cvcon, incl patient outcome: 

- --· -----------

Rave you m11de 1111y cl11111ges lo your pr. ctlc.c ::11$ n ret11lt of till:! incl dent? 
Attach separate she&t If r-0qulred. 

Ile' Vltlcd above is conce1 aod <"01nplo1c. I unff.l2AL lff \.VA.tfltific~nt 
~11~, se ror denial or trooi1~·11"tJt;'dct ra 

SignAlure. ---'--"" 
Up~lcd: OJl-09/08 

---~=-.,....'V 
_ _ • Date: L -· _ __ _ AIAR 2 1 2008 

Pages 

~tttlV~b 
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Published Fe<i Schedule Rcnnrline li'orm 

l,11bli1hcd f'c:c Scbc:Julc means; 1J1e non d.ist:ou1\tcd fee Sllha.l"Jle l.bal 11ppli.es to lhe Practitioner's ~ervices to the general p\lblic. T)pical fees 
iucludc initi~I conlllCI ~esslon, rc.vi!.it at>~$iOJJ, common lr~tJ•>enl procedures, ond group or individual educatlolllll chw fem. Please indicate 
your ourrunt J"ublishcd (prcv11illng or usunl cu~lomary :\Ud icasonable) Fees charged fur your S-10 most frequent services. Hca.lthcare 
praclltionet~ should consult ll.c AM1\ rcfer.:nce m1lwah for proper use of CPT codes. If one or more of your most frequcnUy <:hargcd 
itrms is nol hstcd, indicate t11cm in lhe blnllk ~fl"!'~> provid~d. Circle the code or ii.em number on U1e left of the columns fur ilcms that apply 
to your practice and report lbose fees. Non-liccor:cd cduco11.m, trainers and counselors WI d indicate their fees for individual and group 
sessions and for group classes, prognm~ ' • s. f~ . lfil ·so11I 0 JO· re 10.25 ns 10· 

lli>.91.L~ )\ri~Ov-- ,.-,...-4#--.,J..---

J'rlnt your Name O Ob ..GIJl Code 

J Check here if you are submittinf1 ll copy of your offic~ Fee slip \1-ilh the 5-l 0 most frequently used charges higltli£hted; sign above 
and attach our fonn IO lhis one. 

12 9\1274 s 
1'3 99336 s 

J.I s 
l.S s 

.s 
~~ 

$ 
$ 

" 
97001-
97()02 
97003 
97005 
977999 

2j 

41 97!111 

97813 

43 978l4 

44 97902 
41 20.S.S2 

47 98926 
48 98927 
419 98928 • 
Sl' 98929 

s 

Acupunc:m~, ono or m°" ncacll6', lnillnl S 
U nu1 v.illlrut ~lccuicol sumulatiun. _ _ -1----< 
A<11JIUllCIUl'C, one a hle>(C nrccllu, ca. $ 
:ulrlt1. IS mlnwitboul elu<"lt lllAl olhnulnrlo:J 
Aa•JIU!Jl!tul'I; one or rnorc 11(cdJo, inkiul S 
IS min l\ilh clcdriail ~limulation 

s 

s 
s 
$ 
s 
Ii 

Strie._iPa.claige of!odlvidual Scssious $ 
(lroup Class, Sir.~lc s.:u''"lo-n---------l·-,s---1 J3 

Oroup CIRU, Muhi part Worbbcp S 
.s.s Gruur l..1nss &ilcs 01 l'ackllgc of Group Seui1>11S S 
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rl{,\C. lJT JOi'IERSrF.CIA l :t'Y SVF.ClRIC! Cll,LOJ!NTIALS llEQUllHll'rIPfJ'S 
PfellSe ch~ck tlse infarmof/JJ11 tlmt npplle:s to J'tmr '1"'rinlty(11's).l'o11 wlll b~ listed in rhe. rllm1,101 /1t.t by these calr.gories. 

0 
0 

0 

0 
':) 

Ot11IU.11iOA !rrm. four.al full litl•••<llfUn<llllC p11>pm "1«Jl1111 u1;CAOMrequlrcmcn1' ----i 
Held • v1lld 1mcu1rkle<l .si1tc liee11~0 •11cl!ur Nadonnl Certlfl t:alloa C.011'mini.m for Acupuncl\lre 3"d 01ien<al Medicine (NCCAOM) I 
<e1tifinlloo. OR 
Pll1siciJn l\WJllrncturl1" ('.\JD1llCl) n:•U bold i Vllid 1.r11c.W>< •cd1J.,..nio co t'I•' tHX' m•dcclno int hi di'& ~t~rur.tf111c, •r.d cin1cr be 11 
pmtieiog rm·ntiu ot th~ Arn. Mafrmy of Medi"' I Acupunorur11 (AA MA), c>r ba.Q1tll!l~~ by lhc /11n. l.!oAul 1.f\l«ti<ll llcuru11cw.1c. 
NU, 1iod DC• 11C<il 10 h11c 200 houn "'""~punclVr• 1111i:11u11 ~n<J mtd NO or DC JW.c s:or: uf r1•c1,re C'lltr~. 
P11!f~0111ll<1bllicy '°"''""' !imd• cl l M/lM .,. IC<jJi<ci f<)I •C MO'u1d I)()',·~ well~· NO'• an~ r-t'. ""0 pr>CI ccarn1•• 1CIU<C 
OR li~(;1li!)'.J.p~rnn:: llm11>~l 

0

tll1! $20~.tO(l / S'IOO,()OO(or li<.t•~•dnt:~iSI~ OJI~ __ ___J 

-----a Ce~lfied by th A~~ll S...:lecy oC Alour.dcf Ttd'<iiriu. (A'l\SAT) « b!" Alc,,.rduT .. i.niq..o IP!C11»•<11tl lATI). . ---~ 
~--·_._ ________ u _ _ l'..-l\l_f_<.i_,_10_~•-•-llA_hL_h""y_i,_11_111_s_r,_e_hmi~ '"•t lmt $200000/ $)1)(1,000. ---- __ _ ~' 

b CRda1tl>l<tl wirhJlc.~cb··~d]S Wholtlle1'1h N~l"""~..c. hoc. iu ~Mtlw:r ~ .... nud 'Jlr<i lry. 
O Wrtltc~ f\ocum1:1111 ci~• a{lt;O Ml~,, oflr,,inin~ 

_____ _Q_ ~~ltfcruct, p~fer'fthly 11Jo (•um ohoJ?!O~rUl'ID_r. ____________ ·---------~ 

0 Ma:ttrc d~llt ti<' hiil er in e bd111v.or lo::allhdi.IC:pliac, i.t l'.-y<lidl'lc:f>l1, Sod~I Workc:1 CIQ, 
0 Rold t va:id 1iorc11ri:1od ctace 1ico1uc. 

..._ ___ ______ 0 l'roi;nlanA! llibillty iuurtutc lirmts of~l lt•~t $2cYJ,OOfl I .U00,000. 

ChrlJCifrl~ 

l!tlutalor: 

ChlutJc ll<rhAI 
J\.tcidlcltae: 

0 CQ\lficollru fromtl1cBl~feeilh1tk Cu110c•li1111 lnS1ilulc<11 Amni .. (llCl l\} 
0 i'n!fmionul li.>bi1l1y in1unmce nmit.s nfu lout $200,000 I U00,00~. ------- -------...... ~-----------~ ........ 
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0 • flo.hh valiJ owu•ri"1i\i <l91c °' locil J,<cn•c Pl.tlS 
0 Writtcr. docurui:ntatiillt t>~Mu•ge 1n.01a& P'91¥"""· '••ludi~aOriwtal body woit, nfSGO elm hours and n Nllliooal Certlfloatloo 

Botro for T11'rapt.tl~ Ml\Vt&o mcl,lludywnr\ (MrnTMl)J ccrt1lku!lon OR 
0 Ctt1Jllatltn In • ..,s~n llodywo(~ ·r11tt. II> by lhcNal. C'1t1fcu1lon Comll1lc.ion (<>: Ac~pUr:G:ure 1ocl Oriul•I ).1cd. (NCCAOM). 
~'n4~u1 111bili 1 """"-·~ ·f•~•,.,.i....~11~s~2~0~0.~oo~~~'--sso~o"'ooo.__ _______________________ _ _, 

--,--___, _ _,_I_ ---a 11 .. ld. ClltTent n:i.t, uot:>l•;r1d ll~uuclfogiPl~llon IS 0 l1o:o:th QIC 11m111J~nc1 (Mn no. I)(', 1··1. •ad NI.>. LAc. Nct&errwCl~i...,.. 
or behavioral health) In the~•• I< In "-"'id! l,clslu: will paruclpMe 

q Otftduation ITT.n AA accreaitcd c~llc~p l1f foroi:i.11r.1l11i11& )MilfJ!'llltl fur lho pfiotl.'t')' ft:~1a tll:~6"lzcfl ~)' tlJ" slilc b«Mlni; ll?<'llty. 
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0 Cn'llliceti..'11 ii• DlrloA1a1, fellow I)( C.huicnl /\Ss;JCQ!~ ui Ptln M~t111 bt t•tkt.lil~n; ex.~ ttr Arr.criun Acoda:oy ofl•.ai11 Mgmt OR 
O r'cnlftcd ~y 1ho /l.11t'fic111 UC'trd of Pu~ Mc.Jternc OJt 
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o Ctstlncd b~· •he Kaid\ 4c l'ltncu l'Nuam 11C ccrtir1C1 ion by the C~o1d1~a f,.,tlcly 1111 Hutdw Pli~1o~•AY (CShY\ t• IAIS 
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:.; ll• 1dc11:< u f f 1.UninJ through er ~:Ya l'il.110 lr1sn.c101 proam:i rrcognrl<d by ll>o 1ila101 Mcltlod Allinnc~ 01\ 
a c cr1iOea1c of cm1plet Ion In • tn1np•cl1•111'1 vc l'ilm'e teooh« t.nilllng cour~• with • 400 hour mlnil'llum rC<Juirerr1e<1L 

___ Ll_ll}is~or1•ro1b~jf!!.!.!.li~!!l!.>' i!!.!!!!.!!!!•Ji.!!!!!!0<011.._~,1_s_200"""1'"on ... o_.1.~s-s_.oo....,.o_.lltl.._ _________________ _. 
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:::J Oiildbirlh ind Post~lrlunt l'rofcniur.11 Auocl:tt1ion (CAJ'M) OR 
o L• Lecl\~U.cu< l~1<rn11lO:U1laccrc<li1<.l l.adet pr<~111 OR 

_g__tn~~of1~~1lc~1-~~r'ont l!~•mi11tn (101.C'_. -· --------- - - -----------' 
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1 • .'l'Cd<n1ialcd \\.Ill >1\v11N u a nll•t1i:t 11>cnph&. 
Ce!1llia•i011 ltom 1hc.llmo1icen 11.tnel\oluey CArlir.ca«ion Board. 
1•,ormi•.~!1>~··~1~1 •• tc.n1 all(\O!llJ/ n~o.ooo. 

Dott.r1netl(cthl'Oiotrtr. and ed11forotlo11 u td«lllc ouip·cn of ci11ter n:~10c11.tioa liu•u 1hc n.t1r I011iNte 11:1 a ("c11!6:d l\olf« or AdvwcJ 
O:rttned Roi fa, tml •• odrlitlor.11400 clan hou1•• Ou 1·cult1 .. tlu1 Oil. 

O Mwlng the current me~-.&erthir, nnd ~C11ir11::ilion ot1ndatd.i ofthc l~laub0111I A"'ocill(ClO ofSlnlctunl !11it'prus '.I.ND 
O r11•ft..<si•""' 'lol11lilX 1.,,utlll:c n rllnmCJ'Jlll~ ddcrml~ l~t Q)<11Holllfl Q:111llt1•Comn•ill~ -----

-----o Cutlr1cotlon tr.uu 1111 codiv!rl11>! t111inins r•C1:n11• ___ =1 
_ J 

0 A ruin:,,... ... oflOO houos uftt1UninJ,: •na'ot rr•c:"rt tcaehlo' 
'------- ----=0=--_0= 11.:;.<="-''u. tb1n;: C)l'p<Jlcr.tr I 

r•eCI' r ...... ciilnrtr:_. ___ ..::O;....-'C""tt<l•ntUl<d wilh llWllN a; a Ii ·cM•d ~c:alllt ouc pnctotl.-n(T c C'11i6cd \\Ith tb• Tl'll!;l'I' lnttil!Lo ... T1ltg<1 Pniffilkncr. 
o t'1uro1.i1111~111~bill•Y tn.11r11n~c D! •t 1eu

1
1 p.co,0001 ssoopoo, 

V.1tolclie:illh ----c-- c-.·-1i01<1ti1111 Ly a l'a1ional IJ61ilulc or \l(holcllca~li ea\\ h.11,Hnltb Mualot OR 
Achocate: O Compl°'ion oflhc Whn!tl1oa1111 l\dvucai~ Training l'rog...m or IH6 CBU'1 otTerod to HWJIN cttt\0'<>1lc rucrr.bcn l>y 111<1 Ktlio»J 

ln•1ill>le ofWholcHullh OR I 

Upc!Jl«l: 011()9/0E 

a lh,Joi<cctl CJtr.plcll~• ofotl1u CVll!Jlllible p<>d J110fr;slio111! orp06t deou con!ln~ing <d11011lu l""llf'"<nl occ..riab!o lo t\t 
()aJr.a nd.orl'l.f Qu1l•J)' ( ,.f•mn'1lttce' rl..US 

Q T\l'O yu1; f1 f 1Xj.ot:it~tO U t Jl!Qfr~ionll bcaJth ~ITC JJ~ClitiOllCr 01. l\ealth and-llncc& <OOC~ 
a Curro•, \ltid "nre!f1l(tctl llcnt<JrcP.•i>tiua l• •h ••!•te<I hohh ._"• f(ofcHiM, If 1pJ"1<J1blc, end a~ t:-"itli or llf~le 
--~m~•~n-,•~ei.l"•~tletn< or ctttia:afl>nues!'ired br 1ho •••!!.fu.wl1!<'• lto/tbow1ll l!!m•h••t<. 
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Therapie! and '1'1•ch11lques: Please check all that apply 
111esc Therapies and 'fcchn1qur:ll will be listed on your profile. 

/ 
VAaupr-e 
o Acupmu:tur.: 
o /Acupuncllut·PN/A,11kular 
c!!! Acute lnjuriC.\-A11IC/WOrk 
o AddictionJSub3tB.11ce Abuse Trcatmenl 
D Alexander Technique 
0 /Anli·Afing/Lontc"ityTherapic~ 
~ Applied kim:.'liolneY 
a Aquatic Therapy 
o Aromatheapy 
o Art therapy 
o AsianJOricaL!il Body Work 
o Ayurvcdic Medicine 
o Biofeedback 
0 Body Composition Tesling 

iJ Breath work 
o Chelation therapy 

u Chihlrel\'s Health Programs 
a Children-Special Needs Care 

O Chinese Herbal Mooiclne 
O fohirop1 octlc-Acllvator m~tbod 
/ Chi10prnctic·Cnm1aJ theinpy 
av"'~hiro~ructlc-D1v~riilic.d 
~Cl11torroclic-O<m:1t~~d 
ti>' Chirorrnc1ic-Lo&1n 
c Chinir-111clic-Networlc 
~ Ch1ro11~ac1ic Neuromuscular 

.Technique 
if CJ1iro1irncJic-Nonforco 
o Chiro1•i1clic-l'e1l!bon 
GV,/c1iJrorr11ctii:·St11:;1u oc~ ipital 
d Chiroprnctic- I h<lrnrso11 

o Chirop1actic· Touch for Hea.Jth 
g./' Chirop1JOlic-Upper Cecvical 
a Chronic Illness MMagm1ent 
a Colon HydtoUierapy 
a Color 11\ecapisr 
o Counseti.ng -SpiiiruaJ 
o Ct111nselio~Marriage & Family 
o Counseling-Mental Health 
o Counseling-Sexual Problems 

U ,,Cn111ial 0.;tcopathic Manipulatioa 
l'iV' Crnni Cl!IOCrnl thetapy 
o Dance therapy 
o Deloxification progni1ns 
a Diet/Supplement Advice 
a Disability Ev:U~tions 
o Dry HydroOJerapy 

a Energy Healing 
o lln~gy Healing-Healing Touch 
o bnrrgy Hc11llng-Roiki 
o /Euviromncntal Medicine 
g-faercisc-Ctiutcnl 
6V" t:.xc;rolsc.-ritocss 
a F'lcrciac-Pcrformo11cc trntning 

Cl Pncb Pain Thaapy 
a Fr.ldq11knis foe gtoups 
a Fcld~nkrais for ind111icLab 
a Florcr C5sence:i 
:::i rooJ Allergy Management 
o J'o1~ Care-Podiaay 
o Guic!cd lnugery 
o Hellcrw()rk therapy 

O Hcilnl consulling1Trcatma1ts 
a E--k1111<!opaUiy·c<mplc'< 
a Tinmco111thy
ConslilulfonnlrcJnssleal 
a l Jo11,cop 11.hy·p<.:r!tonal care 
Q Hutlqh:., lnn Prep for Surgery 

Wor~shop 

o HypnoChcmpy-dlnicu.I 
a Hyp110hM11-nondl11icnl 
o lrnp:tirmimt R:1ting.' 
o lntcm:.itivell lolhtle Medicine 
a Jin SI/in Jyhu/Jin Shi Do 
a Lc:aniiny Disability Tre:ilmef\t 

a Lilcstyle Hulthy Coaching 
o ~a&nFtic lhc:rapy 
o ,tvfale Heallh Pro&ranis 
LIV' ,.Martipuln1ion Cbiroproctk 
bl,/ Mnnipul.11ion·I!X1Iemity 

o ,..A(•fonrpuf,,lirm-N::i~m•pathiu 

~./~nnipulntinn Os1cop.'lll11e 
gr- Mij11ipulJlio11·S11l1111I 
o _,Mnmpul.1tian Vi!.ccnl 
~ _9!iftlni:il Physical Therapy 
av'M11-.segc·.Ooop Tissue/Myofnllcial 
a Mn3S6go-Jnfonc 
a Mmsui:e·ty1npltntic/Lymphology 
o f..l1maac-NCA1m 1'fus.;ubr 

o M;\~ar:c Pn:g11nncy 
o Massagc·Rela>:arion 
o Mu.;;,'11ge·Spm1S 
a >inSS111v~~swcdish 
V Mni.•1ng1>-Thcrnpcu11.:/Mc(l1cal 
a ~lcdi1:.4on 
a Mind/Body Group Classes 
a M111dfo l11ess-no.sc..I Stress 

0 Mo~~bu.>tion 

0 Music ihcrnpy 
0 M)'olharnpy 
a NABT 
0 Na1ucop~tl1ic Medicine 
0 Nutrient !nje<;tlon Therapy 
0 Nu tr it ion-Clinical 
a Nutrilloo-PrevcntiYe 
Cl Nutrition-Sporai 
CJ Otc:upational Therapy 
0 Orthomole.c:ut.ir ruedieioe 
o OrU1otics 
a O.tygen Therapy, Hyperliaric 
o Pain managcmmit 
o Physical Medicine l'tC1ccdurC$ 
O Phy~ical 
Therapy/Pllysiolflerapy 
0 Pila!e.11 

o Polarity thcr81)y 
a Preventive medicine 

o Prolotherpy!Scler<>lherap}' 
o Psychotherapy 
o QiOong 
a Reflexology 
IJ .)\t)11 bilitution..Cord1:1c 
V fohnhilil.(l1lon-Onh11pedio 
'i;/' Rclmbili1a1lon.spurt1 

a Rchabllitahon-
Stroke &c Neurologlc 

a Rolling 
a Sc./\ior Health Programs 
0 Seniory Jntegration 
Q Shiatsu 
0 Sleep Di801det Assess 

&'r1~1rncnt 

0 Som11tic Education 
0 Somatoemoti011•I release 
Q Sports mcxlicino 
0 Slop Smcking Prognm 
a Stress management 
a Structural Integration 
Q Surgical Preparntion 
c Tai01i 
0 'fhuught Pield Coonscling 

& 'll1Cf\1py 

Q TMJlfMD- Care of Jaw Joint 
0 Tragctw1>rk therapy 
0 Trigger point therapy 
D Well!ht maoagcmecit 
a Woman's Health Programs 
0 Yoge 

a Zero Balancing Q Eleclrodermal SCfCl!(fing lleductbn Cla!laes 
g__U]'~~~c;I~ &. Jncr<•,. ).._V ___ ,__u_..,M.;...OVCllllC:,;ll:.:.l.::.lh.:.:c:.;,;m.:.tr:...y _____ _, __ 
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UNITED STATES DISTRICT COURT 
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EDWARD SIMON, DC V. HEALTHWAYS INC., ET AL. 
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Present: The Honorable BEVERLY REID O'CONNELL, United States District Judge 

Renee A. Fisher Not Present NIA 

Deputy Clerk Court Reporter Tape No. 

Attorneys Present for Plaintiffs: Attorneys Present for Defendants: 

Not Present Not Present 

Proceedings: (IN CHAMBERS) 

ORDER RE: MOTION TO STAY PROCEEDINGS [35) 

Pending before the Court is Defendants Healthways, Inc. ("Healthways"), 
Healthways WboleHeaJth Networks, Inc. C'WholeHealth"), and Medversant 
Technologies L.L.C. 's ("Medversant") motion to stay proceedings in this matter pending 
review by the Federal Communications Commission (''FCC"). (Dkt. No. 35.) After 
consideration of the papers filed in support of and in opposition to the instant motion, the 
Court deems this matter appropriate for decision without oral argument of counsel. See 
Fed. R. Civ. P. 78: C .D. Cal. L.R. 7-15. For the following reasons, the Court DENIES 
the Defendants' motion. 

I. BACKGROUND 

A. The Parties 

Plaintiff Edward Simon, DC is a chiropractor who practices in Los Angeles 
County. (Compl. iJ 5.) As part of his business, Plaintiff submitted an application to 
Defendant WholeHealth in which he provided his fax number. (Simon Deel. ifiJ 3-4.) 
WholeHealth, a subsidiary ofHealthways, serves as a. hea lthcare intermediary that 
connects patients to the discounted service providers within its network. (Kent Deel. iJiJ 
2- 3.) WholeHealth communicates with its members via email, telephone, and fax. (Kent 
Deel. ir 6.) Plaintiff is part of this network, and he submitted an application to 
WholeHealth in order to Ieceive patient referrals. (Simon Deel. iJiJ 3-4.) 

Defendant Medversant is another healthcare company that specializes in healthcare 
data management. (Beckerman Deel. if 2.) Medversant offers "communications 
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compliance solutions" to help healthcare providers meet their information security 
obligations under the Health Information Portability and Accountability Act ("HIPAA"). 
Healthways and WholeHealth are both clients of Medversant. (Beckerman Deel. ~ 2) 

Plaintiff brings this action on behalf of a class of similarly situated individuals, 
defined as "all persons and entities that were at the time subscribers of telephone numbers 
to which material that discusses, describes or promotes any of Defendants ' respective 
property. goods, or services (whether separately or in combination with the property, 
goods, or services of any other Defendant) was sent via facsimile transmission, 
commencing within four years preceding the filing of this action." (Comp I., 17.) 

B. The Underlying Dispute 

In the summer of2014, Defendants sent out thousands of faxes to healthcare 
providers advertising ProMailSource, an encrypted email program provided by 
Medversant. (Beckerman Deel. ii 3.) WholeHealth sent these faxes based on information 
healthcare providers provided in order to become part of the WholeHealth network. 
(Kent Deel. inf 4-6.) Medversant also faxed some of these numbers at Healthways and 
WholeHealths ' request. (Beckerman Deel. if 3.) According to Medversant, at least some 
of these providers had already expressly consented to receive this information when they 
applied for credentials through Medversant's online program. (Policarpio Deel. if 2.) 
These applicants were required to consent to the terms of Medversant's privacy policy, 
which allows the company to use an applicant's information for a variety of purposes, 
including member relations, marketing, and sales. (Policarpio Deel. Ex. A.) 

On August 13, 2014, Plaintiff received a fax advertising ProMailSource. (Compl. 
Ex. 1.) Plaintiff alleges that this fax violated the Telephone Consumer Protection Act of 
1991 ("TCPA") and Junk Fax Prevention Act of 2005 ("JFPA") for two reasons: 
(1) Defendants failed to obtain his prior express permission as defined in 47 U.S.C. 
§ 227(a)(5); and (2) Defendants failed to include the "Opt-Out Notice" required by the 
TCPA and JFPA. (CompL iMf 1, 13- 15.) 

On behalf of a putative class of similarly situated individuals, Plaintiff filed this 
action in the Superior Court of California, County of Los Angeles, on September 16, 
2014. (Dkt. No. 1 at 9.) Defendants then removed the case to this Court on the basis of 
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federal questionjurisdiction on October 16, 2014. (Dkt. No. 1.) In his Complaint, 
Plaintiff seeks statutory damages in the amount $500 for each violation of the JFP A and 
requests that the Court triple these damages for what Plaintiff alleges was willful and 
knowing conduct. (See Comp!. iiiI 26-27; Prayer for ReliefiJiI 4-6.) 

C. The FCC Decision 

When Plaintiff filed this lawsuit, the law was unclear on whether opt-out notice 
was required for solicited faxes. On October 30, 2014, however, the FCC issued an order 
clarifying that even solicited faxes-those sent with a party's prior express pennission
require "opt-out" notice. (Dkt. No. 36 at 5-29.) The FCC recognized "that some parties 
who have sent fax ads with the recipient's prior express permission may have reasonably 
been uncertain about whether [the FCC's] requirement for opt-out notices applied to 
them." (Dkt. No. 36 at 5.) Due to this uncertainty, the FCC granted parties a retroactive 
waiver from the opt-out requirement and invited similarly situated parties- those who 
sent fax ads without opt-out notice but with the parties ' prior express permission-a six
month window to seek a similar waiver. (Dkt. No. 36 at 5.) The waiver does not affect 
the prohibition against sendJng unsolicited fax ads. (Dkt. No. 36 at 19.) 

On January 8, 2015, a little more than two months after the FCC' s order was 
issued, Medversant filed a petition with the FCC for a retroactive waiver from the opt-out 
requirement. (Dkt. No. 36 at 31- 36.) On March 2, 2015, approximately four months 
after the FCC decision, Healthways and WholeHealth also filed a petition for waiver. 
(Lee Deel.~ 2.) Defendants now contend that they are eligible for such an exemption and 
that this litigation shouJd be stayed until the FCC reaches a decision. Accordingly, 
Defendants filed the instant motion to stay these proceedings on March 3, 2015. (Dkt. 
No. 35.) Plaintiff opposed this motion on March 25, 2015, (Dkt. No. 41), and Defendants 
replied on March 30, 2015, (Dkt. No. 43). 

II. REQUESTS FOR JUDICIAL NOTICE 

A court may properly take judicial notice of ( l) material which is included as part 
of the complaint or relied upon by the complaint, and (2) matters in the public record. 
See Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006); Lee v. City of L.A. , 250 F .3d 
668, 688- 89 (9th Cir. 2001). Under Federal Rule of Evidence 20l(b), a judicially noticed 
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fact must be one "not subject to reasonable dispute because it (1) is generally known 
within the trial court's territorial jurisdiction; or (2) can be accurately and readily 
deternrined from sources whose accuracy cannot reasonably be questioned." Further, a 
court "must take judicial notice if a party requests it and the court is supplied with the 
necessary information." See Fed. R. Evid. 20l(c)(2); In re Jcenhower, 755 F.3d 1130, 
I 142 (9th Cir. 2014). 

A. Defendants' Request for Judicial Notice 

Defendants have filed a Request for Judicial notice of two documents from other 
proceedings: (1) the "Fax Order" issued by the FCC, and (2) Medversanfs petition for a 
retroactive waiver. (Dkt. No. 36.) These documents have either been issued by or filed 
with a public agency and are therefore matters of public record_ Accordingly, the 
existence and authenticity of these public records is beyond dispute and therefore 
properly the subject of judicial notice. although the Court cannot take judicial notice of 
the facts alleged therein. See Lee, 250 F.3d at 688-89~ see also lcenhower, 755 F.3d at 
1142 ('We 'may judicially notice a fact that is not subject to reasonable dispute because 
it ... can be accurately and readily determined from sources whose accuracy cannot 
reasonably be questioned,' including 'court filings and other matters of public record.,,, 
(quoting Reyn's Pasta Bella, LLCv. Visa USA, Inc., 442 F.3d 741, 746 n.6 (9th Cir. 
2006))). Accordingly, the Court GRANTS Defendants' request for judicial notice. 

B. Plaintiff's Requests for Judicial Notice 

Plaintiff requests that the Court take judicial notice of five documents: 
{l) Plaintiffs comments that he provided to Medservant's petition for waiver to the FCC; 
(2) Plaintiff's reply comments to this petition; (3) the complaint from a related case in the 
Northern District of Illinois, Affiliated Health Care Associates, P.C., v. Medversant 
Technologies, LLC & Healthways WholeHealth Networks, Inc., Case No. 1:14-cv-10247 
(N.D. Ill . Dec. 22, 2014); ( 4) a motion to stay in the related case in the Northern District 
of Illinois; and (5) an order denying a motion to stay in a case from the Northern District 
of California, Melita Meyer v. Bebe Stm·es, Inc., Case No. 14-cv-00267-YGR (N.D. Cal. 
Mar. 17, 2015). 
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Although Plaintiff requests that Court take judicial notice of the comments and 
reply comments that he provided to Medservant's petition, however, Plaintiff has not 
lodged the appropriate documents with the Court. Exhibits A and B, which Plaintiff 
asserts constitute his comments, appear instead to be faxes sent by WholeHealth, and not 
documents connected to Medservanfs pending petition before the FCC. (See PL's Req. 
for Judicial Notice Exs. A- B). Nevertheless, it is not necessary to take notice of these 
documents before reaching its decision. Even if Plaintiff had provided them, the Court 
could only take notice of the existence of these documents- not the disputed facts or 
arguments for which Plaintiff may have sought to introduce them. See Lee, 250 F.3d at 
688-89. Plaintiffs remaining exhibits are publicly filed judicial documents and are 
therefore properly the subject of judicial notice. See Trigueros v. Adams, 658 F.3d 983, 
987 (9th Cir. 2011) (''In particular, we 'may take notice of proceedings in other courts, 
both within and without the federal judicial system, if those proceedings have a direct 
relation to matters at issue . .,, (quoting United States ex rel. Robinson Rancheria 
Citizens Council v. Boreno, Inc., 971 F.2d 244, 248 (9th Cir. 1992))). 

III. DISCUSSION 

Defendants request that the Court stay these proceedings either under the doctrine 
of primary jurisdiction or for reasons within the Court's discretion, including judicial 
economy and the potential prejudice to Defendants. For the following reasons, the Court 
finds a stay to be unnecessary and therefore DENIES Defendants' motion. 

A. The Doctrine of Primary Jurisdiction 

To begin, Defendants argue that the Court should stay these proceedings in 
accordance with the primary jurisdiction doctrine due to the FCC's recent clarification 
that solicited faxes must provide opt-out notice. The primary jurisdiction doctrine allows 
courts to stay proceedings when the court determines that a claim implicates technical 
and policy questions that should first be addressed by the appropriate regulatory 
authority. Clark v. Time Warner Cable. 523 F.3d 1110, l 114 (9th Cir. 2008). The 
doctrine is not intended to enable courts to "secure expert advice," but should only be 
used if a claim "requires resolution of an issue of first impression, or of a particularly 
complicated issue that Congress has committed to a regulatory agency, and if protection 
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of the integrity of a regulatory scheme dictates preliminary resort to the agency which 
administers the scheme." Id. (internal citations and quotation marks omitted). 

While there is no fixed formula for determining whether the primary jurisdiction 
doctrine applies, the Ninth Circuit has applied the doctrine where there is "(I) [a] need to 
resolve an issue that (2) has been placed by Congress within the jurisdiction of an 
administrative body having regulatory authority (3) pursuant to a statute that subjects an 
industry or activity to a comprehensive regulatory authority that ( 4) requires expertise or 
unifonnity in administration." Id. at 1115 (modification in original). Applying these 
factors to the case at hand, it is clear that the primary jurisdiction doctrine does not apply. 

In its recent decision. the FCC invited certain entities to apply for a retroactive 
waiver from the opt-out requirement. Whether Defendants qualify to seek a waiver from 
the FCC. however, depends on whether Defendants obtained prior express pennission 
before sending the faxes in question. The FCC's October 30, 2014 ruling only permits 
entities that sent faxes with prior express permission- but without opt-out notice-to 
seek a waiver for these faxes. The ruling does not affect the FCC's prohibition against 
sending unsolicited faxes, nor does the decision affect the requirements for faxes based 
on an existing business relationship. (See Dkt. No. 36 at 5 n.2 ('The waiver does not 
extend to the similar requirement to include opt-out notice on fax ads sent pursuant to an 
established business relationship, as there is no confusion regarding the applicability of 
this requirement to such faxes. We also note that the waiver does not affect the 
prohibition against sending wisolicited fax ads, which has remained in effect since its 
original effective date.").) In requesting that the Court stay this action pursuant to the 
doctrine of primary jurisdiction, Defendants are in essence asking the Court to allow the 
FCC to resolve the question of prior express permission- without which Defendants 
would not qualify for a waiver. For the following reasons, that question does not warrant 
application of the primary jurisdiction doctrine. 

First, although the FCC has the authority to define "prior express permission" or 
"prior express invitation," this is not an issue of first impression. In fact, the FCC has 
previously examined this term: 

[P]rior express invitation or permission must be express, must be given prior 
to the sending of any facsimile advertisements, and must include the 
facsimile nu!llber to which such advertisements may be sent. It cannot be in 
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the form of a "negative option." However, a company that requests a fax 
number on an application form could include a clear statement indicating 
that, by providing such fax number, the individual or business agrees to 
receive facsimile advertisements from that company or organization. 

Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 21 FCC Red. 
3787, 3811 (2006). 

Second, this is not an issue that requires technical expertise beyond the Court's 
conventional experience. Indeed, following the FCC's recent decision, multiple courts 
have concluded that disputes over prior express permission are appropriate for judicial 
resolution. See, e.g., Physicians Healthsource, Inc. v. Doctor Diabetic Supply, LLC, No. 
12-22330-CIV, 2014 WL 7366255, at *2-3 (S.D. Fla. Dec. 24, 2014) (certifying class 
despite indication that defendant would seek a waiver because defendant had presented 
no evidence of prior express permission); True Health Chiropractic Inc. v. McKesson 
C01p., No. 13-cv-02219-JST, 2014 WL 6707594, at *2 (N.D. Cal. Nov. 25, 2014) 
(holding that resolution of whether the named plaintiffs provided consent to receive faxes 
from the defend~nts is a factual issue that requires litigation, not a stay); Around the 
Wodd Travel, Inc. v. Unique Vacations, Inc. , No. 14-cv- 12589, 2014 WL 6606953, at *3 
(E.D. Mich. Nov. 19, 2014) (considering the primary jurisdiction doctrine and finding 
that continuing with the litigation and discovery were more appropriate even though the 
parties disputed the issue of prior express permission). 

Finally, this is not the type of claim that requires uniformity of administration or 
the need to establish a national rule. To the contrary, the FCC recognized in its decision 
that waiver requests must be determined on a case-by-case basis. (See Dkt. No. 36 at 19 
n. l 02 ("[W]e note that all future waiver requests will be adjudicated on a case-by-case 
basis and do not prejudge the outcome of future waiver requests in this Order.").). While 
the Court acknowledges the potential for inconsistent rulings between the FCC and this 
Court, this action is in its infancy; there is no basis to believe that after discovery on this 
issue there will remain a substantial risk of inconsistent rulittgs. Accordingly, the Court 
finds application of the doctrine of primary jurisdiction to be inappropriate in this case. 

B. Defendants' Motion Is Not Warranted on Other Grounds 
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Alternatively, Defendants ask that the Court stay these proceedings in the interest 
of judicial economy and because they would suffer prejudjce absent such a stay. "[T]he 
power to stay proceedings is incidental to the power inherent in every court to control the 
disposition of the cases on its docket with economy of time and effort for itself, for 
counsel, and for litigants." Landis v. N Am. Co., 299 U.S. 248, 254 (1936). Although no 
precise rule governs the detern1ination of when to grant a motion to stay when similar 
actions are pending in two different federal district courts, "the general principle is to 
avoid duplicative litigation." Colo. River Water Conse111ation Dfat. v. U.S., 424 U.S. 
800, 817 (1976). The Ninth Circuit has held that a stay is proper if the conclusions of 
another tribunal "may be of valuable assistance to the court in resolving the [claims] 
presented in [the complaint], even under the assumption that the court is not bound and 
controlled by the [other tribunal,s] conclusions." Leyva v. Certified Growers of Cal., 
Ltd. , 593 F.2d 857, 863 (9th Cir. 1979). Nevertheless, a "stay should not be granted 
unless it appears likely the other proceedings will be concluded within a reasonable time 
in relation to the urgency of the claims presented to the court." Id. at 864. 

The Court declines to stay these proceedings pursuant to its inherent authority. In 
similar circwnstances involving a dispute over prior express permission, courts have 
pennitted the litigation to continue absent admissible evidence that disproves the 
plaintiffs allegations. See, e.g., Doctor Diabetic Supply, 2014 WL 7366255, at *3 
( .. DDS has not yet presented any evidence of express invitation or permission from any 
recipient."); True Health Chiropractic, 2014 WL 6707594, at *2 ("McKesson also seeks 
to resolve the factual question of whether the named Plaintiffs provided consent to 
receive faxes from McKesson. But resolution of that factual issue requires litigation, not 
a stay." (internal citations omitted)); Around the World Travel, 2014 WL 6606953, at *4 
("Plaintiff is entitled to discovery to determine whether defendant can support its position 
that it sent faxes with the permission of the recipients."). Despite the distinguishable 
procedural postures of these cases, 1 their reasoning remains applicable~ the Court w ill not 
blindly grant a stay, over the objection of Plaintiff, absent any evidence that Defendants 
obtained the prior express permission necessary to qualify for a waiver. 

1 Around the World Travel involved a motion for reconsideration of an oral stay or, alternatively, a 
renewed motion to stay; Troe Health Chiropractic involved a motion for reconsideration of the district 
court1s denial of a motion to stay; and Doctor Diabetic Supply involved certification of a class despite 
an ongoing petition. 
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Defendants rely on Physicians Healthsource, Inc. v. Endo Pharmaceuticals, No. 
14-cv- 002289-CMR (E.D. Pa. Jan. 5, 201 5) (DkL No. 27), to support their contention 
that a stay is equitable while the FCC reviews a party's request for a retroactive waiver.2 
Unlike Plaintiff here, however, the plaintiff in Endo Pharmaceuticals asserted his claims 
without regard to whether the facsimile advertisements were solicited or unsolicited. Id. 
(Dkt. No. 27 at 1 ). This case is therefore more analogous to Around the World Travel, in 
which the class definition potentially included both solicited and unsolicited faxes, but 
the complaint clearly alleged that the actionable faxes were unsolicited. 2014 WL 
6606953, at *2-4. Similarly here, Plaintiffs Complaint (if not his proposed class) 
specifically alleges that all faxes sent by Defendants were without prior express 
permission. (Compl. if 15 ("Plaintiff did not give Defendants prior express invit~tion or 
permission .... Plaintiff is informed and believes .. . that Defendants sent or caused 
Exhibit l and other fa,'< advertisements to be sent without obtaining prior express 
invitation or permission. In sending these faxes ... Defendants also failed to include the 
disclosures required by the Opt-Out Notice Requirements ... _,, (emphasis added)).) 

Defendants have presented no evidence that rebuts Plaintiffs allegation that the 
faxes were sent without prior express permission. Defendant WholeHealth has submitted 
an affidavit in which it claims to have had an existing business relationship with Plaintiff, 
(Kent Deel ifif 4-5), but the FCC waiver would not apply in these circumstance, (see Dkt. 
No. 36 at 5 n.2 ("This waiver does not extend to a similar requirement to include an opt
out notice on fax ads sent pursuant to an established business relationship .... ")). 
Moreover, that WholeHealth obtained Plaintiffs fax number from an application he 
submitted does not conclusively demonstrate that the application contains a clear 
statement of consent to receive facsimile advertisements. No other evidence has been 
offered to disprove Plaintiff's claim.3 Accordingly, because as it would be inappropriate 
to stay the case without permitting Plaintiff the benefit of discovery to support his 
allegations, the Court declines to exercise its inherent power to stay these proceedings. 

2 The Court takes judicial notice of this Mpublished order. See Trigueros, 658 F.3d at 987. 
3 Medversant has also submitted a copy of its priviicy policy to support its claim Lhat certain Healthways 
providers credentialed through Medversant affinuatively agreed to the tenns of this policy. (Policarpio 
Deel Ex. A.) Regardless of whether this privacy policy is sufficient to constitute prior express 
pennission, however, Medversanl does not claim that this agreement covers all members of the class, 
nor that it even covers Plaintiff. 
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See True Health Chiropractic, 2014 WL 6707594> at *2. If discovery reveals that the 
contested faxes were in fact sent with Plaintifr s or other class members' permission, a 
stay may become appropriate or may be relevant in limiting the size of the class. At this 
time, however, such a request remains premature. 

IV. CONCLUSION 

For the foregoing reasons, Defendants' motion to stay is DENIED. The hearing 
set for April 13, 2015 is VACATED. 

IT IS SO ORDERED. 

Initials of Preparer rf 
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