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FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of: 

Petition of No max Inc. 
for Waiver of Section 64.1200(a)(4)(iv) 
of the Commission's Rules 

) 
) 
) 
) 
) 
) 

CG Docket No. 02-278 

CG Docket No. 05-338 

PETITION OF NOMAX INC. FOR WAIVER OF SECTION 64.1200(A)(4)(IV) OF THE 
COMMISSION'S RULES 

Pursuant to the Order issued by the Commission on October 30, 2014, in the above-

referenced dockets! and Section 1.3 of the Commission's rules,2 Nomax Inc. ("Nomax") 

respectfully requests that the Commission grant it a waiver from 47 C.F.R. § 64.1200(a)(4)(iv) 

(the "Solicited Fax Rule") with respect to faxes that have been transmitted by or on behalf of 

Nomax pursuant to a recipient's prior express invitation or permission. The Commission 

recently granted a number of such waivers and invited similarly situated parties to file requests 

for the same relief.3 Nomax is a similarly situated party, and good cause exists for providing it a 

waiver. 

I. Background 

The Telephone Consumer Protection Act of 1991 ("TCPA"),4 as amended by the Junk 

Fax Prevention Act of 2005 ("JFPA"), 5 prohibits the transmission of certain unsolicited 

advertisements via facsimile-that is, certain fax advertisements sent without the recipient's 

l In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
Order, 29 FCC Red 13,998 (2014) ("Order"). 
2 47 C.F.R. § 1.3. 
3 See Order~~ 22-31. 
4 Pub. L. No. 102-243, 105 Stat. 2394, § 3(a) (1991), codified at 47 U.S.C. § 227. 
5 Pub. L. No. 109-21 , 119 Stat. 359 (2005), codified at47 U.S.C. § 227. 



prior express consent. 6 The TCP A provides an exception to this prohibition for unsolicited 

advertisements faxed pursuant to an Established Business Relationship ("EBR") between the 

sender and the recipient.7 The Solicited Fax Rule imposes an opt-out notice requirement on 

faxes sent with the recipient's prior express consent- that is, for solicited faxes, providing that a 

fax advertisement "sent to a recipient that has provided prior express invitation or permission to 

the sender must include an opt-out notice."8 When issuing that rule, however, the Commission 

stated that "the opt-out notice requirement only applies to communications that constitute 

unsolicited advertisements. "9 

As the Commission knows, plaintiffs' attorneys have filed countless putative class action 

lawsuits against companies for alleged violations of the TCPA's fax provisions and related 

Commission regulations. Such suits can be highly lucrative because the TCP A authorizes 

statutory damages for a violation of Section 227(b) of the Communications Act "or the 

regulations prescribed under" that subsection.IO It is not uncommon for class action lawsuits to 

seek millions of dollars or more in statutory damages for alleged violations that, as a practical 

matter, have a negligible to non-existent effect on consumers and businesses. Such is the case 

with respect to suits filed in recent years targeting solicited faxes based on alleged violations of 

the Solicited Fax Rule. 

6 47 U.S.C. § 227(b)(l)(C). 
7 Id 
8 47 C.F.R. § 64.1200(a)(4)(iv). 
9 Order~ 24 (emphasis in original) (quotation marks omitted). 
IO 47 U.S.C. § 227(b)(3) ("A person or entity may ... bring in an appropriate court of that 
State-( A) an action based on a violation of this subsection or the regulations prescribed under 
this subsection to enjoin such violation, (B) an action to ... receive $500 in damages for each 
such violation ... , or (C) both such actions"). Section 227(b)(3) goes on to state that "[i]fthe 
court finds that the defendant willfully or knowingly violated this subsection or the regulations 
prescribed under this subsection, the court may, in its discretion, increase the amount of the 
award" available under Section 227(b)(3)(B) by three times, so up to $1,500 for each violation. 
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Recently, in an order addressing numerous petitions for relief from the Solicited Fax 

Rule, the Commission found that the process by which it promulgated the Solicited Fax Rule 

caused justifiable confusion among fax senders regarding the rule's application.11 Accordingly, 

although the Commission reaffirmed its assertion that Section 227(b) is the proper statutory basis 

for the Solicited Fax Rule, the Commission waived the rule with respect to solicited faxes that 

petitioning parties sent or will send through April 30, 2015 .12 Furthermore, although the Order's 

waivers applied only to faxes sent by the petitioners named in the Order, the Commission invited 

"[o]ther, similarly situated entities [to] request retroactive waivers from the Commission, as 

well."13 

II. Nomax Should Be Granted a Waiver 

Nomax is s a specialty pharmaceutical company focused on developing innovative niche 

pharmaceutical products for patients and other pharmaceutical companies. Nomax sometimes 

provides valuable information about products and other offers via fax to physicians and 

physicians' offices that have specifically asked to receive such offers. Nonetheless, Nomax is 

currently defending itself in putative class action litigation in which the Plaintiff, a serial TCP A 

class action plaintiff represented by serial TCP A plaintiffs' counsel, seeks statutory damages 

under the TCPA based on its contention that facsimiles sent by Nomax violated the TCPA.14 

Although the current lawsuit purports to challenge only the "practice of sending unsolicited 

facsimile advertisements," the class definition included in the complaint is not clear. Nomax is 

therefore filing this petition out of an abundance of caution to ensure that it obtains the same 

11 Order if 15. 
12 Id. ifif 14, 36. 
13 Id. if 22. 
14 See St. Louis Heart Center, Inc. v. Nomax, Inc., Case No. 15SL-CC00433 (St. Louis Cnty. 
Mo. filed Feb. 6, 2015). 
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protection as other similarly situated parties to whom the Commission has granted waivers from 

the Solicited Fax Rule. 

For these reasons, Nomax respectfully requests that the Commission grant it the same 

waiver the Commission granted to the parties in the Order. As the Commission has explained, it 

may grant a waiver where "(1) special circumstances warrant a deviation from the general rule 

and (2) the waiver would better serve the public interest than would application of the rule."15 

Nomax is entitled to a waiver under this standard for the same reasons that the Order granted the 

waiver requests before the Commission at that time. 

April 13, 2015 

ts Order, 23; see 47 C.F.R. § 1.3. 
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