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Pursuant to CFR 4 7 § 1.415 ( d), Edward Simon ("Simon") hereby requests leave 

to file a Supplemental Comment on the Petition for Retroactive Waiver filed by 

Medversant Technologies, LLC ("Medversant"). 1 Simon's proposed Supplemental 

Comment is attached hereto as Exhibit A. 

CFR 4 7 § 1.415 ( d) provides that an interested party may file additional comments 

only if"specifically requested or authorized by the Commission." Good cause exists to 

permit Simon's Supplemental Comment because it provides new evidence (a federal 

court order in related litigation issued nearly two months after Simon filed his original 

Comment) that Medversant did not obtain prior express permission before sending the 

fax advertisements for which it seeks a retroactive waiver. This is critical because the 

absence of prior express permission belies Medversant's requested waiver. 

In this proceeding, Medversant claimed that recipients of its faxes gave prior 

express "permission via Healthways Participating Practitioner Agreements."2 Simon 

disputed this, asserting that nobody who provided a facsimile telephone number on a 

Healthways Participating Practitioner Agreement gave prior express permission to be sent 

fax advertisements by Healthways (or by Medversant, a non-party to such Agreements). 3 

On April 7, 2015, the United States District Court for the Central District of California, in 

1 Medversant filed its Petition for Waiver, CG Docket Nos. 02-278 and 05-338, on January 8, 
2015. Simon timely filed his Comment to the Petition on February 13, 2015. Medversant filed a 
Reply Comment on February 20, 2015. 

2 Medversant Reply Comment at 7. 

3 Simon Comment at 18-19. 
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Simon's class action lawsuit against Medversant and Healthways,4 agreed with Simon, 

finding that the Healthways Participating Practitioner Agreements did not provide prior 

express permission.5 

Medversant and Healthways had jointly moved to stay the Simon litigation based 

on their pending petitions for retroactive wavier filed with the Commission. 6 On April 7, 

the District Court denied Defendants' motion to stay.7 In denying the motion, the District 

Court rejected Defendants' claim that any prior express permission could be given 

through the Healthways "Participating Practitioner Agreements," stating: "Defendants 

have presented no evidence that rebuts Plaintiff's allegation that the faxes were sent 

without prior express permission ... [T]hat Wholehealth obtained Plaintiff's fax number 

from an application [referring to the Participating Practitioner Agreement] he submitted 

does not conclusively demonstrate that the application contains a clear statement of 

consent to receive facsimile advertisements."8 The District Court found that the 

Participating Practitioner Agreements, at most, created an established business 

relationship, but, as the District Court correctly observed, "the FCC waiver would not 

4 Edward Simon, DC v. Healthways, Inc. et al., No. 2: l 4-cv-08022 BRO (JCx), filed September 
16, 2014. 

5 Simon v. Healthways Inc., No. CV 14-08022 BRO JCX, 2015 WL 1568230, at *6 (C.D. Cal. 
Apr. 7, 2015). 

6 Healthways, Inc. and Healthways WholeHealth Networks, Inc. filed their own Petition for 
Waiver on March 2, 2015. Simon filed his Comment to that Petition on April 10, 2015. 

7 Simon, 2015 WL 1568230, at *6. 

8 Id. 
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apply in these circumstance [sic]."9 Given that the District Court did not issue this order 

April 7, Simon could not have cited it when he filed his Comment on February 13. 

In addition, in its Reply Comment, Medversant asserted a new argument that it 

had never raised previously in either this proceeding or the Simon litigation. For the first 

time Medversant argued, based on the Declaration of Kathleen Policarpio, that "certain" 

fax recipients gave prior express permission through Medversant's online Privacy Policy 

for a "credentialing service" called ProviderSource. 10 The Commission should disregard 

these new arguments or else, at a minimum, allow Simon to respond; he does so in the 

Supplement Comment 

For these reasons, the Commission should authorize Simon's Supplemental 

Comment. 

Dated: April 15, 2015 Respectfully submitted, 

4848-1457-0531.1 

10 Reply Comment at 7. 

By: s/Scott Z. Zimmermann 
Scott Z. Zimmermann 

One of the Attorneys for 

Edward Simon 
601 S. Figueroa St., Suite 2610 

Los Angeles, CA 90017 
Telephone: (213) 452-6509 
Facsimile: (213) 622-2171 

Email: szimm@zkcf.com 
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EXHIBIT "A" 
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Edward Simon ("Simon") submits this Supplemental Comment on the Petition for 

Retroactive Waiver filed by Medversant Technologies, LLC ("Medversant") to notify the 

Commission of new developments that occurred after Simon filed his Comment to the 

petition on February 13, 2015. 1 

As part of its Reply Comment, Medversant claimed that recipients of its faxes 

gave prior express "permission via Healthways Participating Practitioner Agreements."2 

Simon anticipated this argument and explained in his original Comment that fax 

recipients, including Simon, who provided Healthways with their facsimile telephone 

numbers in connection with their Healthways Participating Practitioner Agreements, did 

not, as a matter of Commission rule and case law, give prior express permission to be 

sent fax advertisements by Healthways (or by Medversant, a non-party to such 

Agreements). 3 Simon hereby reports that on April 7, 2015, the United States District 

Court for the Central District of California, in the class action litigation brought by Simon 

1 Medversant filed its Petition for Waiver, CG Docket Nos. 02-278 and 05-338, on January 8, 
2015. Simon timely filed his Comment to the Petition on February 13, 2015. Medversant filed a 
Reply Comment on February 20, 2015. 

2 Medversant Reply Comment at 7. 

3 Simon Comment at 18-19. 

1 



against Medversant and Health ways, 4 found that the Healthways Participating 

Practitioner Agreements did not provide prior express permission. 5 

Medversant and Healthways had jointly moved to stay the Simon litigation based 

on their pending petitions for retroactive wavier filed with the Commission. 6 On April 7, 

the District Court denied Defendants' motion to stay. 7 In denying the motion, the District 

Court rejected Defendants' claim that any prior express permission could be given 

through the Healthways "Participating Practitioner Agreements," stating: "Defendants 

have presented no evidence that rebuts Plaintiffs allegation that the faxes were sent 

without prior express permission ... [T]hat Wholehealth obtained Plaintiffs fax number 

from an application [referring to the Participating Practitioner Agreement] he submitted 

does not conclusively demonstrate that the application contains a clear statement of 

consent to receive facsimile advertisements."8 The District Court found that the 

Participating Practitioner Agreements, at most, created an established business 

4 Edward Simon, DC v. Healthways, Inc. et al., No. 2: 14-cv-08022 BRO (JCx), filed September 
16, 2014. 

5 Simon v. Healthways Inc., No. CV 14-08022 BRO JCX, 2015 WL 1568230, at *6 (C.D. Cal. 
Apr. 7, 2015) 

6 Healthways, Inc. and Healthways WholeHealth Networks, Inc. filed their own Petition for 
Waiver on March 2, 2015. Simon filed his Comment to that Petition on April 10, 2015. 

7 Simon, 2015 WL 1568230, at *6. 

8 Id 
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relationship, but, as the District Court correctly observed, "the FCC waiver would not 

apply in these circumstance [sic]."9 

Also as part of its Reply Comment, Medversant argued, based on the Declaration 

of Kathleen Policarpio, that "certain" unnamed fax recipients gave prior express 

permission through Medversant's online Privacy Policy for a "credentialing service" 

called ProviderSource. 10 Medversant's Reply Comment marked the first time that 

Mcdversant made any such contention. Medversant had not raised this argument in its 

Petition for Waiver (or in the Simon litigation for that matter). 11 In his original 

Comment, Simon had objected to any attempt by Medversant to present any additional or 

different facts not contained in Medversant's Petition for Waiver.12 Since Medversant's 

Petition for Waiver mentioned nothing about prior express permission based on 

Medversant's online Privacy Policy, the Policarpio Declaration and Medversant's Privacy 

Policy arguments should be disregarded by the Commission. 

But in the event that the Commission considers the Policarpio Declaration and 

Mcdversant's new argument, Simon emphasizes that the Medversant Privacy Policy (Ex. 

A to the Policarpio Declaration) mentions nothing about fax telephone numbers or fax 

10 Reply Comment at 7. 

11 See Medversant's Responses to Interrogatories, attached as Exhibit D to the Declaration of 
Scott Z. Zimmermann submitted with Simon's Comment. Medversant's claim regarding prior 
express permission was based exclusively on the Healthways Participating Practitioner 
Agreements. See Medversant's Responses at 8:26-9:2 and 13:10-13. 

12 Simon Comment at 18, n. 84. 
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advertisements, and the login page (Ex. B to the Policarpio Declaration ) does not request 

that any fax telephone number be provided. Therefore, the Privacy Policy cannot, 

consistent with the Commission's rules, constitute prior express permission.13 

Dated: April 15, 2015 Respectfully submitted, 

4829-5341-3667.l 

By: s/Scott Z. Zimmermann 
Scott Z. Zimmermann 

One of the Attorneys for 
Edward Simon 
601 S. Figueroa St., Suite 2610 
Los Angeles, CA 90017 
Telephone: (213) 452-6509 
Facsimile: (213) 622-2171 
Email: szimm@zkcf.com 

13 See In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection 
Act of 1991, 18 F.C.C.R. 14014, 14129, ~ 193 (prior express permission "requires that the 
consumer understand that by providing a fax number, he or she is agreeing to receive faxed 
advertisements"); In the Matter of Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, 21 F.C.C.R. 3 781, 3807, ~ 45 (providing a fax number on an application 
form gives prior express permission only if the form "include[s] a clear statement indicating that, 
by providing such fax number, the individual agrees to receive facsimile advertisements from 
that company or organization."). 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

At the time of service, I was over 18 years of age and not a party to this action. I am 
employed in the County of Orange, State of California. My business address is 4 Park Plaza, Suite 
1100, Irvine, CA 92614. 

On April 15, 2015, I served true copies of the following document(s) described as Edward 
Simon's Request to File Supplemental Comment on Petition for Waiver of the Commission's 
Rule on Opt-Out Notices on Fax Advertisements Filed by Medversant Technologies, LLC 
Based on Matters After Simon's Original Comment on the interested parties in this action as 
follows: 

Tanya Forsheit 
Daniel Goldberg 
Baker Hostetler 
11601 Wilshire Boulevard 
Suite 1400 
Los Angeles. CA 90025-0509 

Counsel for Medversant Technologies, 
LLC 

BY MAIL: I enclosed the documenl(s) in a sealed envelope or package addressed to the 
persons at the addresses listed in the Service List ~md placed the envelope for collection and 

· mailing, following our ordinary business practices. I am ceadily familiar with Payne & 
Fears LLP's practice for collecting and processing correspondence fo r mailing. On the same day 
that the con-espondence is placed for collection and mailing, it is deposited in the ordinary course 
of business with the United States Postal Service, in a sealed envelope with postage fully prepaid. 

I declare under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct and that 1 am employed in the office of a member of the bar of this 
Court at whose direction the service was made. 

Executed on April 15, 2015, at Irvine, California. 

4817-2808-7331.1 


