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SUMMARY 

St. Aloysius ("St. Aloysius" or "School") hereby seeks reconsideration of the Wireline 

Competition Bureau's summary denial of its Request For Review Or Waiver ("Appeal") relating to 

decisions of the Universal Service Administrator ("Administrator") to rescind and/or recover certain 

Schools and Libraries Support Mechanism ("E-Rate Program" or "Program") funding provided to 

the School for Funding Year ("FY") 2012. 

St. Aloysius respectfully submits that reconsideration is warranted for the following reasons: 

• The Commission erred in concluding that a failure to respond to a single email 

from a company that had not submitted a Senrice Provider Annual Certification 

tainted what was otherwise a fair and open competitive bidding process. The 

nature of the Commission's summary disposition does not indicate whether the 

Commission considered this factor. 

• The Commission's adoption of a streamlined process for disposing of E-Rate 

appeals and waiver requests was procedurally improper and therefore summary 

disposition by Public Notice of a previously-pending appeal was improper. This 

was a significant procedural change which deptives the School from fully 

understanding the Commission's reasoning in denying its Appeal. 

• There is no indication in the Notice that the Commission ever considered the 

request for waiver that was included in the St. Aloysius Appeal, which was 

therefore procedurally improper. St. Aloysius, as a matter of procedural fairness, 

is entitled to understand how its request failed to meet the Commission's waiver 

standard. 
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T o: Chief, Wireline Competition Bureau 

PETITION FOR RECONSIDE RATION 

This Petition For Reconsideration ("Petition") is filed on behalf of St. Aloysius The 

Evangelist School, which is part of the Catholic Archdiocese of New York school system ("St. 

Aloysius" or "School"). On July 11, 2014, the School timely filed, in accordance with Sections 

54.719-54.721 of the Federal Communication Commission's ("FCC" or "Commission") rules, a 

Request For Review Or Waiver relating to decisions of the Universal Service Administrator 

("Administrator" or "USAC") to rescind and/ or recover certain Schools and Libraries Support 

Mechanism ("E-Rate Program" or "Program") funding provided to the School for Funding Year 

("I'Y") 2012. 1 On March 27, 2015, the Commission summarily denied the Appeal.2 In accordance 

with the Notice and Section 1.106 of the Commission's rules, the School seeks reconsideration of 

that denial by this Petition. 

1 St. Aloysius supplemented the Appeal on October 22, 2014 ("Supplement"). Hereinafter, the two 
filings arc collectively referred to as the "Appeal" 
2 FCC Public Notice, "Streamlined Resolution Of Requests Related To Actions By The Universal 
Service Company," DA 15-387, released March 27, 2015 ("Notice"). 



I. INTRODUCTION 

St. Aloysius respectfully submits that reconsideration is warranted for the following reasons: 

• The Commission erred in concluding that a failure to respond to a single email 

from a company that had not submitted a Service Provider Annual Certification 

tainted what was otherwise a fair and open competitive bidding process. The 

nature of the Commission's summru.y disposition docs not indicate whether the 

Commission considered this factor. 

• The Commission's adoption of a streamlined process for disposing of E-Rate 

appeals and waiver requests was procedurally improper and therefore summary 

disposition by Public Notice of a previously-pending appeal was improper. This 

was a significant procedural change which deprives the School from fully 

understanding the Commission's reasoning in denying its Appeal. 

• There is no indication in the Notice that the Commission ever considered the 

request for waiver that was included in the St. Aloysius Appeal, which was 

therefore procedurally improper. St. Aloysius, as a matter of procedural fairness, 

is entitled to understand how its request failed to meet the Commission's waiver 

standard. 

The School conducted a competitive bidding process in the spirit of compliance with the E­

Rate Program 1ules regarding the solicitation and consideration of competing bids. It timely posted 

its FCC Form 4 70s and waited the requisite time period under the rules, during which time the 

School's Director of Finance reported that the School received and responded to a number of 

inquiries. Phone calls were returned to prospective bidders who called or inquired. The School 

adopted a written policy regarding conduct of the competitive bidding process and recorded its 
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decision to select for Internet Access and Basic Maintenance of Internal Connections, what available 

records indicate was the single bidder for those services- Network Outsource. Available records 

indicate that proposals for wireless services were submitted by Verizon, AT&T, and Sprint. Aloysius 

respectfully submits that these efforts demonstrate good faith efforts by the School to fully comply 

with the competitive bidding rules and Aloysius's conduct does not warrant imposition of the 

COMADs. 

USAC contends that the Form 470 description of the requested Basic Maintenance of 

Internal Connections was insufficiently detailed, but does not explain how, other than to point to 

the fact that the School received an email seeking some additional information. Aloysius respectfully 

submits that one such inquiry does not equate with an inadequate description under the E-Rate 

Program rules. Nor does the failure of the School to respond render the competitive bidding process 

defective. There is no indication that inquirer ever followed up and records indicate it has never filed 

a Service Provider Annual Certification ("SP AC") form or been selected to receive E-Rate Program 

support. 

Even assuming the Commission finds a violation of the E-Rate Program requirements under 

these circumstances-where the School made good faith efforts to comply with what the 

Commission itself concedes can be a complicated set of rules- the School respectfully submits that 

a waiver of the requirements is wholly justified. Simply put, equitable considerations, hardship, and 

the lack of any evidence of waste, fraud, or abuse warrant that the COMADs be rescinded. 

II. KEY BACKGROUND FACTS 

A. The School 

Aloysius is private, coed, inner-city Catholic elementa1y school located in the Harlem area of 

New York City. It is among a number of such schools .in the Archdiocese of New York that 

participated in the E-Rate Program. For FY 2012, the School qualified for discounts at the 90% 
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rate, with 100% of its students eligible for free or reduced price lunches under the National School 

Lunch Program. For f'Y 2012, the School served 179 students in pre-kindergarten through 8th grade, 

many of whom were from fa mi.lies of needy residents. 

B. FCC Form 470s 

The School timely posted an FCC Form 470 for FY 2012 on July 13, 2011 for 

Telecommunication Services and Internet Access. The Form 470 posted used generic, vendor-

neutral language to describe the categories of eligible services being sought. It posted a separate 

f'orm 470 on January 15, 2012 for Basic Maintenance of Internal Connections services, indicating 

that it was seeking hourly pricing for maintenance se1vices for wireless access points and other 

eligible equipment.1 Jn August 2011, the School adopted a written policy regarding conduct of the 

competitive bidding process.4 

C. The Competitive Bidding Process and FCC Form 471s 

After the posling of the Form 470s, the School waited the requisite 28 days before making 

its selections. During thal time the School's Director of Finance reported that the School teceived 

and tesponded to a nllmber of inquiries. Phone calls were returned to prospective bidders who 

called or inquired. Available records indicate that proposals for wireless services were submitted by 

Verizon, AT&T and Sprint.5 

' The relevant Form 470s are Exhibit 2 to the Supplement. 
4 Sec Exhibit 3 to the Supplement. 
5 See Exhibit 4 to the Supplement. 
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On February 11 an<l 18, 2012 the School held meetings Lo discuss bids that were received 

from Network Outsource, 1nc. for Internet Access and Basic Main1enance of Internal Conncctions.6 

t\ vailable records indicate that Network Outsource was the sole bidder for these services. 

Aloysius filed Form 471 No. 858274 for Basic Maintenance of lmernal Connections on 

March 13, 2012, selecting Network Outsource. The School filed its Form 471 No. 837162 

Telecommunications Service and Internee Access on March 19, 2012, selecting Verizon New York 

and Verizon Wireless for Telecommunications Service and Network Outsource .fot: lnternet i'\ ccess. 

The Telecommunications Service selections were for non-contracted tariffed or month-to-month 

• 7 
SC1VICeS. 

USAC issued Funding Commitment Decision Letters approving the requested support on 

S<.:ptcmber 18, 2012 (Telecommunications Service and Internet Access) and December 4, 2012 

(Basic Maintenance of Internal Connections).8 

D . USAC's 2014 Commitment Adjus tment Letter 

On May 14, 2014, after a series of USAC inquiries starting in April 2013, USAC issued the 

COMADs.9 The Funding Commitment Adjustment Explanation in each case included the 

following: 

"After multiple requests for documentation, it has been determined that this funding 
commitment must be rescinded in full. The applicant failed to produce ac the request of the 
Administrator the following documentation pt!rta.ining to its competitive bidding pt:ocess: 
copies of bids received and documentation to support the vendor evaluation and selection 
process. FCC rules require schools and libraries to retain all documents related LO the 
application for, receipt, and delivery of discounted telecommunications and other supported 
se1vices for at least five years after the last day of sc1vice delivered in a particular Funding 
Year anc.1 to produce such reco1:ds upon a i:cqucst of an auditor or o t·her authorized 

'' Sec Exhibit 5 to the Supplement. 
7 T he Form 471s arc Exhibit 6 to the Supplement. 
11 See Exhibit 7 to the Supplement. 

" Copies of the COM.t\Ds arc included in the Appeal. 

5 



representative. f'CC rules further provide that a non-compliance with the FCCs record 
keeping and auditing rules by fai lure to retain records or to make available required 
documentation is a rule violation that warrants recovery of any disbursed funds for the time 
period for which the information/documentation is being sought. Since you failed to 
produce the above specified documentation upon rec.1uest of an authorized representative, 
your compliance with the competitive bidding requirements could not be determined. J\s a 
result your funding commitment has been rescinded in fu ll and USAC will seek recovery of 
any improperly disbursed funds from the applicant." 111 

The I ~xplanatioo for FRN 2335462 also included the following: 

"Additionally US1\C received information showing that a potential bidder contacted you 
within the 28 day bidding window seeking informal.ion about your Basic Maintenance of 
Internal Connections (.BMIC) rcguirements. Documentation provided during review, 
indicates you did not respond to the potential bidder with the information sought. It has 
been determined that the maintenance services as requested on FCC rorm 470 
#542600000999487 contains maintenance service descriptions which arc insufficiently 
detailed to allow prospective bidders to provide a bid responsive to the maintenance services 
that we.t:e subsequently rec.1uested by the school in PRN 2335462. Since you did not respond 
with the information sought by the service provider and since the service provider would nol 
have been abl.c to provide a responsive bid without the additional information, a fair and 
open competition bidding process was inhibited. Since you posted rec Form 470 
#542600000999487, which included a request for BM1C, you are obligated to receive and 
assess all bids and provide to potential service providers with requested information so that 
they may provide J:cspoosive bids. The competitive bidding process is not fair and open, as 
required by FCC Rules, when you discourage potential bidders from submitting a response 
to the services reguested on the PCC Form 470. Therefore, the applicant has violated the 
competitive bidding program rules and your funding commitment will be rescinded in full." 

1\gain, the COMJ\Ds seek recovery of $12,711.63 in disbursed funds and rescission of 

$33,195.50 in previously-approved E-Rate Prag.ram Support. 

E . T he Appeal 

ln the Appeal the School submitted that it had conducled a competitive bidding process in 

the spiril of compliance with the E-Rate Program rules regarding the solicitation and consideration 

of competing bids. It timely posted its PCC rorm 470s and waited the requisite time period under 

the rules, during which time the School's Director of Finance reported that the School received and 

111 The language re "improperly disbursed funds" was not included in the Explanations for rRNs 
2271652 and 2335462 because none of the approved E-Rate support had been yet disbursed. 
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.i:esponde<l to a number o[ inquiries. Phone calls were retu.rned to prospective biddcts who called ot: 

inquired. The School a<lopled a written policy regarding conduct of the competitive bidding process 

and recorded its decision to select for Internet Access and Basic Maintenance of TnLernal 

Connections, what available records indicate was the single bidder for those services-Network 

Outsource. Available records indicate that proposals for wireless services were submitted by 

Verizon, r\T&T and Sprint. St. Aloysius respectfully submirred that these efforts demonstrate good 

faith efforts by the School to fully comply with the competitive bidding rules and the School's 

conduct did not warrant imposition of the COMADs. 

USr\C contended that the Form 470 description of the requested l3asic Maintenance of 

Internal Connections was insufficiently detailed, but did not explain how, other than to point to the 

fact that the School received an email seeking some additional information. The School respectfully 

submitted that one such inquiry did not equate with an inadequate description under the E-Rate 

Program rules. Nor did the failure of the School to respond render the competitive bidding process 

defective. There was no indication that inquirer ever followed up and records indicated it had never 

filed a Service Provider Annual Certification ("SPAC") form or been selected to receive E-Rate 

Program support. 

Even assuming the Commission found a violation of the E -Rate Program regWtements 

under rhese circumstances- where the School made good faith efforts to comply with what the 

Commission itself concedes can be a complicated set of rules-the School respectfully subrnitted 

that a waiver of the requirements was wholly justified. Simply put, equitable considerations, 

hardship, and the lack of any e,·idence of waste, fraud, or abuse warrant that the COMJ\Ds be 

rescinded. 
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F. The Commission's Streamline Processing Public Notice 

On September 15, 2014, after the School's Appeal had been submitLed, the Wircline 

Co111petition nw:cau ("WCB") unila terally announced, via Public NoLice, that it would now resolve 

by Public Notice any requests for review, requests for waiver, and petitions for reconsideration 

(collectively, Requests) related to actions of the Universal Service Administrative Company (USAC) 

that arc consistent with precedent. 11 The WCB stated that previously it had resolved Requests in a 

stand-alone oxdet, and issues that are readily determined under Commission or WCl3 precedent had 

typically been resolved in a shorter order to "accelera te their dispositio n."12 But, because the WCB 

received numerous Requests on a monthly basis, as of September 15, 2014 the WCB stated that it 

would issue a Public Notice "periodically, as necessary, disposing of pending matters that do not 

involve complicated and/ or controversial issues, in a manner consistent with Commission and/ or 

fWC13i precedcnt."13 The Commission provided no opportunity for notice and comment on this 

change in procedure and applied same to all pending appeals, including the St. Aloysius 1\ppeal. This 

substantive ptocedunil change was not mandated by Commission.14 

G. The FCC's D enial Of The Appeal 

The Notice listed the Appeal as "Denied" as a result of "Differential Treatment of Potential 

Vendors," citing the case of Petitions for Reconsideration ~y Callisb111J, fndcpwdmt School Distticl for the 

proposition that "all potential bidders and service providers must have access to the same 

11 Sec Federal Communicalions Commission, Stret11111i11ed Process for Resolving Req11es/s for Revie111 of 
Dcci.rio11s l?J the U11i111u:ra/ Semit-e /ldmiJ1islrali11e Co111patfy, WC Docket No. 02-6 et a l. , Public Notice, 29 
J ;·cc Red 11094 (Wireline Comp. Bur. 2014) ("Streamlining PN"). 
12 Streamlining PN at 1. 

D Jc/. 

14 In its July 2014 Modemizr1tio11 Order the Commission did address Lhe matter of where appeals 
should be filed ftrst, but di<l not requi1:e abandonment of the trnditional method for hand ling 
appeals. Modemizj11g the E-1~11/e Progrt1m.for Schools and Libr({lies, Order and further Notice of Proposed 
Rulcmaking, 29 FCC 8870, 8971, ~~250-52 (2014) ("E-Rate Modemizalio11 Ordel'). 
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information and be treated in Lhe same manner throughout the procurement process."" The request 

for waiver of these violations that was reguested in the Appeal was neiLher mentioned nor addressed 

by the Notice. 

III. PETITION FOR RECONSIDERATION STANDARDS 

St. Aloysius respectfully submits that the School has satisfied the requirements of Section 

l.106(b)(2) of the Commission's rules regarding Petitions For Reconsideration. Tt is adversely 

affected by the denial of its Appeal by the Notice. St. Aloysius could not have raised the procedural 

reasons for which it seeks reconsideration herein because it was not impacted until March 27, 2015. 

In any case, it is in the public interest for the Commission to consider tbose arguments. 16 The 

Petition is timely filed in accordance with the Notice and Section 1.4 of the Commission's Rules. 

IV. ARGUMENT 

A. T he Commiss ion Should Reconsider The Conclusion Re Unequal Treatment Of 
P otential Vendors. 

The Commission should reconsider its apparent finding that the School's failure to 

respond to a single email sent by a Mr. Assad Gilani on behalf of SaaS Networks, Inc. tainted the 

competitive bidding process. 17 From the Notice it is not apparent that the Commission consideted 

15 Notice, p. 5, n.17. The Notice also denied the Appeal on the grounds of failure to produce 
documentation regarding the vendor selection process. Id. Note, neither of the cited cases involved 
consideration of rcguests for waiver of Lhe Commission's rules. See Petitions for Reco11sidcralio11 l?Y 
Callish111g I11depe11dc111 School Di.J'flicl; Sd100/.r (I/Id Librcnies U11i1JC1wl Semice S11ppo11 Med1c111islll, CC Docket 
No. 02-6, Order and Order on Reconsideration, 28 FCC Red 9459 Quly 5, 2013) ("Callisbmg Case"); 
Req11fJs!sfor He11ic111 q/Ded.rio11s q/the Univenal Service Admi11islmlor l?y Central lslip .l 1n:c Union School Di.rtrid 
cl al.; Schools a11c/ Lihraties Universal Service S11pport Mechm11:rm, CC Docket No. 02-6, order, 26 rec Red 
8630 (Wireline Comp. But. 2011) ("Cmtral lsltp C(lse"). 
16 See47 C.F.R. §1.106(b)(2). 
17 The COM/\ D actually relied on the allegation that. the descriptions of the Basic Maintenance of 
Internal Connections being sought by the School ai:e "insufficiently detailed to allow prospective 
bidders to provide a [responsive] bid." The COMJ\D did not explain the insufficiency or against 
what specific standard approved by the Commission it must be measured. The Form 470 reflected 

9 



the factors reflecting on the realities of Mr. Gilani as a potential bidder. The School respectfully 

~mbmits that it should do so. 

The School conceded that it was unable to produce an email response to Mr. Gilani. 

I lowever, there is no indication in the record that Mr. Gilani made any further inquiry. And his 

company ultimately c.lid not submit a bid. Further consultation of the USJ\C database indicated thaL 

while SaaS had a Service l)rovider Identification Number, there was no indication that it had ever 

filed a Service Provider J\nnual Certification I •'orm, an annual submission necessary for the service 

provider to be able to be paid on invoices submitted to USAC. 18 Moreover, based on consultation 

using SaaS's SPIN with a database maintained by E-Rate Central, it was determined that, as of the 

time of the Appeal, SaaS had never been selected to receive any E-Rate Program support, before or 

since FY 2012. 19 

There is no indication, based on the summary nature of the Notice, that the Commission 

ever considered these factors in determining whether this was an inquiry from a "real" potential 

bidder. The Callis/J11rg Case involved the reconsideration of whether there had been improper 

communications favoring the se1vice provider that was selected in the process.211 That is not the 

factual situation here. i\ busy school principal inadvertently neglected to answer an email and the 

sender never followed up. Moreover, the sender had not complied with USAC certification 

requirements. How much of a real bidder was SaaS? Reconsideration of Lhe finding that this was a 

that the1:e would be a wireless access points anc.I sought basic maintenance for all access points and 
controllers. Moreover, the Form 470 sought an "hourly pricing rate" not an overall contract price. 
Nevertheless, US/\C's conclusion was apparently tied to Mr. Gilani's request for information. 

18 S(Je FCC Form 473, Scmic(J Provider/l11nuc1I Ccrtijimtio11 (''.SPAC'J, Federal Communications 
Commission (2015), available at http: //www.e-ratccenrral.com/ fonnsRack/sp/ I "orm4 73.asp. 
19 Sec Exhibit 6 to Supplement. 
211 The Commission on reconsideration concluded 1.hat the selective communications had actually 
been made before the competitive bidding process started and after it had been completed. See 
Callislm1g Case i1s. 
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violation of the competitive bidding rnles because a senes of bidders somehow had inside 

information is warranted.21 

B. T he Commission's Streamlining Notice Is Procedurally Defective 

The Commission adopted the Stteamlining Notice without any opportunity for notice and 

comment, despite the fact that it was a fundamental change in the process for handling appeals 

under the Commission's rules.22 The change was applied retroactively to appeals that already had 

been filed, despite the fact that other changes relating to appeals wete made pursuant to a 

rulemaking proceeding and we1:e made prospectively. Nothing in the Commission's Modernization 

Order reguired such a change.z.' It should have been subject to notice and comment rulemaking.24 In 

21 Furthermore, the CC1!/isb11rg Case did not involve considetation of a request for waiver. See Section 
IV. C., s11pm. 
22 The APA defines a "rnJc" as an agency statement of "general applicability and future effect" that 
"prescribef sl law or policy or [that] describe[es] the organization, procedure, or practice 
requirements of an agency." 5 U.S.C. § 551 (4). A "rule making" is defined as an "agency process for 
formulating, amending or .repealing a rule." 5 U.S.C. § 551 (5). The Commission's decision to 
"streamline" its well-established appeals process explicitly amended procedure and practice of the 
agency and is a "rule" under the APA; thus, a "rule making" is required by statule. 

i.
1 See JJ-Rate Modemization On/er ilil250-52. 

24 The Supreme Court has found that because agencies "have the ability to make new law 
prospecl.ivcly," an agency has less reason to rely on ad hoc processes to formulate new standards, and 
the quasi-legislative process of notice and comment rulemaking is preferable "as much as possible." 
SBC v. Chenery Co1p., 332 U.S. 194, 202 (1947). Specifically, although the choice of whether to 
conduct a rulemaking or proceed otherwise is within the broad discretion of the agency, 1ulemakings 
are pi:eferablc unless the agency is addressing problems that it "could not reasonably foresee" or that 
are "so specialized and varying in oatUJ:e as to be impossible to capture with in the boundaries of a 
general rule." Id. at 202-03. But the Bureau is - and has been - quite aware of the freguency of 
requests for review of USJ\C decisions; since 2005, the FCC has received 1733 appeals, 85 petitions 
for reconsideration, 165 petitions for waiver, and 716 other "requests" in Lhe Sd.Jools a11d Uhrmies 
[..111i11ct:ra/ Scn1icc S1rppo11 Mecht111ism docket alone. No unforeseen or changed circumstances prompted 
this abrupt departure from prior policy. 1\ nd while the Bureau may consider "streamlining" its 
processes to be prudent, it seems premature in ligh t of the nascent agency-wide process reform 
effort that has involved, to date, only a "first-step" report from staff "recommending ways" to 

improve agency efficiency. See Staff Working Group, Federal Communications Commission, Repor! 
011 l'CC ProtC!.rs Reform, at 3 (reb. 14, 2014). Moreover, that the agency has taken "first step[sj" toward 
a comprehensive reform effort is a clear indication that "streamlining" agency procedures is not a 
"specialized" or "varying" problem necessilated by issues unique to E-rate; rather, it demonstrales 
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any case, it should only have been applied prospectively to newly filed appeaJs.25 

C. The Commission Never Addressed St. Aloysius's Waiver Request 

There is no evidence tbat in using its streamlined process that the Commission even 

considered or assessed St. Aloysius's waiver request. FailuJ:e to do so rende.rs tbe denial prncedurnlly 

infirm - an arbitrary and capricious action which warrants reconsideration.u' As set forth in its 

t\ ppeal, St. Aloysius respectfully submits that a waiver of the rules is wholly justified under the 

special circumstances here. 

The Commission's rules allow waiver of a Commission rule "for good cause shown."27 The 

Commission has extended this authority to waivers of USAC rules. For example, in the Bishop Perry 

Order, the Commission not·ed that it "has vested in USJ\C the responsibility of administering the 

application process for the schools and libraries universal service support mechanism.''28 Pursuant to 

the Commission's interest in conducting an agency-wide reform of its processes. The Bureau should 
reconsider the advisability of its decision to take this step in advance of full Commission action 
informed by public comment. 
25 The Supreme Court has held that federal agencies cannot adopt retroactive rules without explicit 
congressional authorization to do so. See /301ven v. Ge01geto1v11 Hospital, 488 U.S. 204, 215 (1988). This 
is also clear from the statutory definition of "rule" as an agency statement that has "future effect." 5 
U.S.C. § 551 (4). And very tecently, in the Opm ]11/emet Ore/et; the Conunission acknowledged that 
changes to its .rules and procedures "approp.riatcly apply only on a prospective basis." See Prolet·ti11~~ 

and Promoli11g the Open Intemet, GN Docket No. 14-28, Report and Order on Remand, Declaratory 
Ruling, and Order, FCC 15-24, n. 792 (Mar. 12, 2015) (cili11g Ve1izo11 v. FCC~ 269 F.3d 109 (D.C. Cir. 
2001)). 
26 Agency action is arbitrary and capricious if it has "entirely failed to consider an important aspect 
of the problem." Motor Vehicle Mfrs. Ass'1111. Stale .Fann M111. /111to Ins. Co., 463 U.S. 29, 43 (1983). As 
previously stated, the Cal/ish1t1J, Case, whjch the Bureau cites Lo deny St. Aloysius's appeal, "entirely 
failed to consider" St. Aloysius' reasons for appeal of USA C's decision - specifically, that failures to 

respond to a single email from a company that had not submitted a Service Provider Annual 
Certification and to produce documentation of the bidding process did not taint what was otherwise 
a fair and open competitive bidding process. Furthermore, neither of the cases cited by the 
Commission to deny SL Aloysius' appeal .involved consideration of requests for waiver of the 
Conunission's rules. See Crdlishmg Case, Cmtrct! f.rlip Ccl.l'e. 
27 47 C.F.R. § 1.3. 

28 Req11eslfor Re11ie1v of the DetiJio11 of the U11i11e1w/ Se171ice Ad1J1i11istrator fry Bishop Pe1?y Middle School, el al., 
Order, 21 FCC Red 5316, ~14 (2006) ("Bishop f>e1?Y Order'). 
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that authority, USAC developed procedures relating to the application and appeals process.2'' Thus, 

in Bishop Pct?Y. the Commission applied the 47 C.F.R. § 1.3 wai,rer rnle to allow a limited waiver of 

US/\C procedu.res.:io The Commission has established the following guidance for determining 

whether waiver is appropriate: 

A rule may be waived where the particular facts make strict 
compliance inconsistent with the public interest. In addition, the 
Commission may take into account considerations of hardship, 
equity, or more effective implementation of overall policy on an 
individual b~tsis. In sutn , waiver is appropriate if special circumstances 
warrant a deviation from the general rule, and such deviation would 
better serve the public interest than strict adherence to the general 
rulc.:11 

The School respectfully submits that the outcome of the vendor selection process here was 

"consistent with the policy goals underlying the Commission's competitive bidding rules" and 

therefore a waiver is appropriate. n 

Strict compliance with the Commission's rules in the special circumstances involving the 

School would not be in the public interest. Tn Bishop Perry, the FCC granted 196 appeals of decisions 

denying funding due to "clerical or ministerial errors in the application."3:i In that case, the FCC 

found good cause to waive the minimum processing standards established b)' USAC, finding that 

"rigid compliance with 1.hc appl ication procedures does not further the pu1"poses of section 254(h) or 

29 The 13i.rhop Perty Order dealt with USAC application procedu1:es known as "minimum processing 
standards." fd. 
111 Td. 

11 Req11e.rlsfor Review q( /I Decision of the Univcrs(I/ Scmice /J.d111i11istmlor ~y lhch1J1011d Co1111(y School Dis/Ji,1, 
21 FCC Reel 6570, 6572, i1s (Wircline Compet. Bur. 2006) (internal references omitted) (citing 
Northeast Cel/11/ar Tel. Co. v. l ·CC, 897 r .2d 1164, 1166 (D.C. Cir. 1990) and IV /IF/" l\adio v. FCC, 418 
F.2d 1153, 1157 (D .C. Cir. 1969), cf/J'd, 459 F.2d 1203 (D.C. Cir. 1972)). 
12 Reqll(:sls jor Review qf Decisio11 of tbe Universal Service Admimslrator i?y Em-lid Ci(y S,!Jool District, fi11did, 
OH, et tt!., Order, 27 f<CC Red 14169, 14170, i12 (Telecom. 1\cccss Pol. Div. 2012). 

n Bishop Perry Ord1:1; i11. 
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serve the public interest.'"''' Many of the appeals in Bishop Pel?Y involved staff mistakes or mistakes 

made as a result of staff not being available.15 The Commission granted the waivers for good cause, 

noting that: 

[llhe primary jobs of most of the people filling out these forms 
.include school administrators, technology coordinators and teachers, 
as opposed to positions dedicated to pursuing federal grants, 
especially in small school districts. Even when a school official has 
learned how to correctly navigate the application process, unexpected 
.illnesses or other family emergencies can result in the only official 
who knows the process being unavailable to complete the application 
on time. Given that the violation at issue is procedural, not 
substantive, we find that the complete rejection of each of these 
applications is not warranted. Notably, at this ti.me, there is no 
evidence of waste, fraud or abuse, misuse of funds, or a failure to 
adhere to core program rec.1u.irements. further.more, we find tl1at 
denial of funding in these cases would inflict undue hardship on the 

1. ir. app 1cants: 

The Commission has recently formaJly recognized that the existing E -rate system is complex 

and burdensome, requiring applicants so spend many hours focusing on compliance with its various 

requ.irem.ents.'7 Indeed, it is so complicated as to be a deterrent to particularly smaller schools even 

applying.111 

34 id., ip 1. The Commission departed from prior Commission precedent, noting that the departure 
was, "warranted and in the public interest." Id., iJ9. The Commission noted that many of the rules 
at issue were procedural, and that a waiver is consistent with 1·he purposes of Section 254, which 
directs the Commission to "enhance ... access to advanced telecommunications and information 
services for all public and non-profit elementary and secondary school classrooms, healLh care 
providers and libraries." f d. 

.15 Id., i113 . 

. % Id., if14. 

:n MorlcmizC1!io11 NPRM, i l45. 
18 Id., 11474 (Statement of Commissioner Jessica Rosenworcel) and J 1475 (Statement of 
Commissioner Ajit Pai). 
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Whete the outcome of the competitive bidding process provided lhe applicant with the 

services that met their needs in a way that was ultimately likely to irnpose the least burden on the 

federa l universal service fond, a waiver is apprnpriate:'9 

There is absolutely no evidence here of any activity by the School intended to defraud or 

abuse the E-Rate Program.<11• Nor is there any evidence of any waste, fraud, or abuse, or misuse of 

funds.41 The inability of the School ro produce evidence of a response to Mr. Gilani does not reflect 

an effoi:t to affirmatively discourage bidders.'12 

furthermore, the imposition of a requirement to reimburse the requested funds under these 

circumstances many months after they were originally approved and expended would impose an 

undue hardship on the School.43 There is no evidence that the School acted in bad faith. 44 Requiring 

repayment would not further the pmpose of prese1-ving and advancing access to universal service 

.w Req1111sts for Revie1v ef Decisions of the U11iversal Sm1ice ./1.dmillistmtor lry Ce111ral Islip U11io11 Fi-ee School 
Dis11ict, Order, 29 PCC Red 2715, 2716, ~1 n.7 (Telecom. Access Pol. Div. 2014). 

41
' See Reqt1esf for Revie1v qf the Decision ef the Universal Sel7lice Admi11istralor lry Ne1v Haven P°t"lfe P11hlic 

Ubmry, Order, 23 FCC Red 15446, 15449, ~7 (l'elecom. Access Pol. Div. 2008); Request jar RevieJIJ of 
the Decision of the Universal Semice ./1.d111i11istrator ~y the Disttict qf Col11111bia P11hlic St·hools, Order, 23 FCC 
Red 15585, 15588, ~5 (l'clecom. Access Pol. Div. 2008); Request for Revie1v q/the Decision qf the U11iversal 
Sm1ice Administrator by Tekoa Academy q/Accelcrated Studies, Order, 23 FCC Rc<l 15456, 15458-59, if6 
(rdecom Access Pol. Div. 2008). 
41 Sec Requests jor Revie111 qf Decisions qf the Universal Semice /1d111i11istmlor l~y T3madd11s Independent School 
District el er!, Order, 23 FCC Red 15547, 15551-52, i112 (Telecom. r\ccess Pol. Div. 2008). 
42 See ge11eml!J Req11esl jor Revie1v ef Decisions q/ the Universal Semite: ./1.d111i11islmlor I~ Comonio de Esmelasy 
T3ihliolecas de P11erto Rico, Orde1; 28 rec Red 64, 69, il13 (felecom. Access Pol. Div. 2013) (no general 
deterrence of bidders from use of right of f.u:sl refusal). Compare Req11esls )or 1't!11ie1v q/ Decisions qf thc 
U11i11ersal Semice /1.dJJ1ini.rlmlor l~y Conestoga Vall'!) Sd;ool Distn'c!, Order, 27 FCC Red 13167 (fclecom. 
Access Pol. Div. 2012). 

'
11 See Req11cstjor Revic1v q/a Decision l!J the Univei:ral Sm1ice //.dminfrtmtor l?Y l{ttr!Jord Cz!J Schools, Order, 23 
Jo'CC Red 15451, 15453, i l4 (rclccom. Access Pol. Div. 2008); Beq11e.rtfor Rcvie111 ofa Dccisio11 qf the 
U11;11m"CJI Sen1icc /1.d111;,1istralor by Gra11d Rapids P11hlk Schools, Order, 23 FCC Red 15413, 15416, ,16 
(rclecom. Access Pol. Div. 2008). 
44See Req11est jor Ll?'aiver ef the Decision l?Y the Universal Service Ad111i11islrt1/or by Great Rivers Ed11ca/1011 
Gooperative, Forres! Ci!J, ./1.rkcmsas, Order, 21 rec Red 14115, 14119, if9 (Wireline Compet. Bur. 
2006). 
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support for schools and librnries.4
' Consequently, it would be inequitable to uphold the CO.tvlADs.4

'' 

T hw;, a waiver is appropriate under these special circumstances. 

VI. CON CLUSION AND REQUEST FOR_~g~IEF 

Fo.r the foregoing reasons, the Com.mission should reconsider the: summary denial contained 

in the Notice. The process and application in this context arc procedurally defective. There is no 

indication that the request for a waiver of the Conunission's rules was ever considered. Yet, a waiver 

of the requixcments is wholly justified. Simply put, equirable considerations, hardship, and the lack 

of any evi<leuce of waste, fraud, or abuse warrant that the COMA D be rescinded. 

Dated: April 24, 2015 

Respectfully submitted, 

P ul C. Besozzi 
Benjamin Tarbell 

, Archdiocese of New 

Squire Patton Boggs (US) LLP 
2550 M Su:eet N.W. 
Washington, DC 20037 
(202) 457-6000 
Counsel for St. Aloysius School and the 
Archdiocese of New Yo rk 

45 See Rcq11e.rt for &view <fa betisio11 fry the U11iver.rr1I S m1ire Admi11islmfor ~y Ada1J1s Co1111fy Sthool Di.rtric! 
14, Order, 22 FCC Red 6019, 6022, ~8 (2007). 

4 <'.See Reque.rt.frn- lf/aiver and Rtvie1v of a Decisio11 q/'lhe U11iversal Service ./1.dl!linistmtor !!JI Appmach Leami11g 
and Assessme11t Center, S1111/a / lna, CA, Sd100/J 1111d l...ilmnies Universal Service Sttppott lvlecha11isJJJ, Orde1~ 23 
VCC Red 15510, 15513, ~18 (Telecom. Access Pol. Div. 2008). 
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DECLARATION 

I, Dr. Timothy J. McNiff, am the Superintendent of Schools for the Archdiocese of New York, a 

position that I have occupied since 2008. As Superintendent I am generally familiar with the E -Rate 

Program and the participation of the schools of the Archdiocese in that Program. I am further aware 

that on May 14, 2014, the Administrator of the Universal Service Administrative Company 

("USAC") issued Notification of Commitment Adjustment Letters to 6 current and 3 former 

schools of the Archdiocese in connection with certain E -Rate Program support for Funding Year 

2012. I am also aware that on July 11, 2014 each of those schools appealed, as a matter of right, the 

USAC decisions to the Federal Communications Cotnrnission ("FCC"), supplemented those appeals 

in October 2014 and that on March 27, 2015 the FCC summarily denied those appeals. 

The foregoing Petition For Reconsideration ("Petition") was prepared pursuant to my 

ultimate direction, supervision and control. I declare under penalty of perjmy that the factual 

statements therein relating to the participation of the particular Archdiocesan School that is the 

subject of the Petition in the E-Rate Program for Funding Year 2012 are true and correct to the best 

of my knowledge, information and belief. 

\Ji 'Y·~ff-Dr. TimottYJ :err Dated / 



CE~J'IFICATE OF SERVICE 

I, Paul C. Bcsozzi, certify on thh 24th day of April, 2014, a copy of the foregoing "Petition For 

Reconsideration" has been served via electronic mail or first class mail, postage pre-paid, to the 

following: 

Julie Veach 
Bureau Chief 
Wirelinc Competition Bureau 
Federal Communications Conunission 
445 12'h Street, S.W. 
Washington, D.C. 20554 
) Lllie.Veach@fcc.gov 

Michael Jacobs 
Legal Advisor 
Wirellne Competition Bureau 
Federal Communications Conunission 
445 12'" Street, S.W. 
Washington, D .C. 20554 
Michad.Jac:;.0bs@fcc.gov 

Lisa Hone 
Deputy Division Chief 
Telecomrnunications Access Policy Division 
Wircline Competition Bureau 
Federal Communications Commission 
445 12'" Street, S.W. 
Washington, D.C. 20554 
Lisa.Hone@fcc.gov 

Ryan Palmer 
Division Chief 
Telecommunications Access Policy Division 
Wireline Competition Bureau 
Federal Communications Commission 
445 12rl' Street, S.W. 
Washington, D.C. 20554 
Ryan.Palmer@fcc.gov 

Letter of .Appeal 
Schools and Libraries Division­
Correspondence Unit 
100 S. Jefferson Road 
P.O. Box 902 
Whippany, NJ 07981 
a p peals@sl. u niversalservice. org 


