
BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554

In the Matter of

Royal Canin U.S.A., Inc.’s Petition 
for Retroactive Waiver of 47 C.F.R. 
§ 64.1200(a)(4)(iv)

)
)
) CG Docket No. 02-278
)
) CG Docket No. 05-338
)

PETITION FOR RETROACTIVE WAIVER 

Pursuant to Section 1.3 of the Federal Communications Commission’s (“Commission”) 

Rules, 47 C.F.R. § 1.3, and Paragraph 30 of the Commission’s October 30, 2014 Order,1 Royal 

Canin U.S.A., Inc. (“Royal Canin”) respectfully requests that the Commission grant it a

retroactive waiver of 47 C.F.R. § 64.1200(a)(4)(iv) (“the Opt-Out Notice Rule”). The 

Commission’s October 30, 2014 Order granted a retroactive waiver of the Opt-Out Notice Rule 

to certain fax advertisement senders and invited other similarly situated parties to seek a

retroactive waiver.  Royal Canin is also a defendant in a class action lawsuit alleging that it failed 

to comply with the Opt-Out Notice Rule and is similarly situated to the parties that have been 

granted a retroactive waiver.  Accordingly, Royal Canin respectfully requests that the

Commission grant it a retroactive waiver from the Opt-Out Notice Rule. 

1 Rules and Regulations Implementing the Telephone Consumer Protection Action of 1991, Junk 
Prevention Act of 2005, Application for Review filed by Anda, Inc., Petitions for Declaratory 
Ruling, Waiver, and/or Rulemaking Regarding the Commission's Opt-Out Requirement for Faxes 
Sent with the Recipient's Prior Express Permission, Order, 29 FCC Rcd. 13,998 (2014) 
(“October 30, 2014 Order”).
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I. BACKGROUND 

Royal Canin is a pet health nutrition company headquartered in St. Charles, Missouri.  

Royal Canin manufactures and supplies dog and cat food to retailers, veterinarians, and breeders 

throughout the United States. 

A. The Class Action Lawsuit 

Royal Canin is a defendant in a putative class action lawsuit alleging violations of the 

Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. § 227.  The lawsuit was filed March 

12, 2015, and is currently pending in the U.S. District Court for the Northern District of Illinois.2  

The plaintiff, on behalf of himself and a putative class, seeks damages for violations of the 

TCPA, including on the ground that Royal Canin allegedly sent facsimile advertisement(s) that 

did not bear the opt-out notice required by the Opt-Out Notice Rule.3   

B. The Telephone Consumer Protection Act and the Commission’s Regulations 

The TCPA prohibits the use of any telephone facsimile machine, computer, or other 

device to send an “unsolicited advertisement” to a fax machine.4  The statute was amended in 

2005 by the Junk Fax Prevention Act (“JFPA”).5  In relevant part, the JFPA codified an 

                                                 
2 See Fauley v. Royal Canin U.S.A., Inc., et al., No. 1:15-cv-02170 (N.D. Ill. Mar. 12, 2015) (a 
copy of the complaint is attached as Exhibit A). 
3 As of the date of this Petition, Royal Canin has not filed a responsive pleading, which is due 
May 4, 2015.  This Petition does not seek to have the Commission determine the validity of the 
plaintiff’s allegations or Royal Canin’s defenses in this lawsuit, such as whether the plaintiff or 
any other of the putative class members invited or consented to receive the facsimiles at issue.  
Those issues will be decided in the district court.  Rather, Royal Canin seeks only a limited 
retroactive waiver from the Opt-Out Notice Rule, consistent with the retroactive waivers that the 
Commission has provided to other similarly situated entities. 
4 47 U.S.C. § 227(b)(1)(C).   
5 See Junk Fax Prevention Act of 2005, Pub. L. No. 109-21, 119 Stat. 359 (2005). 
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exception for companies that send fax advertisements to those with whom they have an 

established business relationship.6   

In 2006, the Commission amended the rules concerning fax transmissions to reflect the 

changes brought about by the JFPA.7  The 2006 Order adopted a rule stating that a fax 

advertisement “sent to a recipient that has provided prior express invitation or permission to the 

sender must include an opt-out notice that complies with the requirements in paragraph (a)(4)(iii) 

of this section.”8  At the same time, the 2006 Order explained in a footnote that “the opt-out 

notice requirement only applies to communications that constitute unsolicited advertisements.”9   

C. The Commission’s October 30, 2014 Order  

After receiving numerous petitions challenging the application of the opt-out notice 

requirement to solicited faxes, the Commission issued an Order on October 30, 2014,  

recognizing in part that the “inconsistent footnote” in its 2006 Order “caused confusion or 

misplaced confidence regarding the applicability of [the opt-out notice] requirement.”10  The 

Commission explained that the footnote “may have caused some parties to misconstrue the 

Commission’s intent to apply the opt-out notice to fax ads sent with the prior express permission 

of the recipient.”11  In addition, the Commission acknowledged that the “lack of explicit notice” 

in its notice of proposed rulemaking that it was contemplating an opt-out requirement on fax ads 

                                                 
6 See 47 U.S.C. § 227(b)(1)(C)(i). 
7 See In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 
Junk Fax Prevention Act of 2005, Report and Order and Third Order on Reconsideration, 21 
FCC Rcd. 3787 (2006) (“2006 Order”). 
8 47 C.F.R. § 1200(a)(4)(iv).   
9 2006 Order ¶ 42, n.154 (emphasis added). 
10 October 30, 2014 Order ¶¶ 24, 28. 
11 Id. ¶ 24. 
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sent with the prior express permission of the recipient also “may have contributed to confusion 

or misplaced confidence.”12 

Accordingly, the Commission concluded that “this specific combination of factors 

presumptively establishes good cause for retroactive waiver of the rule.”13  It also found that 

“granting a retroactive waiver would serve the public interest,” because failure to comply with 

the rule “could subject parties to potentially substantial damages” and the public interest would 

not be served by imposing such damages for inadvertent failures to comply with a rule that was 

confusing.14 

In light of these findings, the Commission granted a retroactive waiver of Section 

64.1200(a)(4)(iv) to those parties who had petitioned for such relief—namely, a group of 

petitioners composed of businesses “subject to . . . a lawsuit in which a class of plaintiffs seek 

monetary damages under section 227(b) for alleged violations of the opt-out notice requirement 

for faxes allegedly sent at the request of the recipient.”15  The Commission stated that “full 

compliance with the requirement to provide an opt-out notice on fax ads sent with the prior 

express permission of the recipient is expected from waiver recipients six months from the 

release date of this Order. . . .”16  It also instructed that “[o]ther, similarly situated parties, may 

also seek waivers such as those granted in this Order” within six months from the date of the 

Order.17 

                                                 
12 Id. ¶ 25.   
13 Id. ¶ 26.   
14 Id. ¶ 27. 
15 October 30, 2014 Order ¶¶ 6, 29.   
16 Id. ¶ 29. 
17 Id. ¶ 30. 
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II. THE COMMISSION SHOULD GRANT ROYAL CANIN A RETROACTIVE 
WAIVER 

Under Section 1.3 of the Commission’s rules, the Commission may suspend, revoke, 

amend, or waive any of its rules at any time “for good cause shown.”18  In addition to a showing 

of “good cause,” the Commission must find that a waiver would be in the public interest.19   

As the Commission already found in its October 30, 2014 Order, both of these 

requirements are satisfied in the context of the rule applying the opt-out notice requirements to 

solicited faxes.20  Good cause has been established due to the inconsistent footnote in the 2006 

Order, along with the lack of explicit notice that the Commission was contemplating an opt-out 

requirement for solicited faxes.21  Furthermore, “granting a retroactive waiver would serve the 

public interest” because, absent a waiver, companies like Royal Canin could be subjected to 

substantial monetary damages under the TCPA for failing to comply with a rule that the 

Commission has already decided was the subject of confusion.22  The Commission explained 

that, to be entitled to a waiver, parties like Royal Canin need only show that they are “similarly 

situated” to the petitioners whose waiver petitions were already granted.23   

Royal Canin is similarly situated to the parties that were granted retroactive waivers by 

the October 30, 2014 Order.  As explained above, Royal Canin is facing a putative class action 

lawsuit in which the putative class seeks statutory damages pursuant to 47 U.S.C. § 227(b).  And 

the plaintiff’s main allegation in the lawsuit is that the facsimile(s) at issue did not contain the 

                                                 
18 47 C.F.R. § 1.3; see Nat’l Ass’n of Broadcasters v. FCC, 569 F.3d 416, 426 (D.C. Cir. 2009). 
19 See October 30, 2014 Order ¶ 23; AT&T Corp. v. FCC, 448 F.3d 426, 433 (D.C. Cir. 2006).   
20 See October 30, 2014 Order ¶¶ 26-27.   
21 See id. ¶¶ 24, 26.   
22 See id. ¶ 27.    
23 Id. ¶¶ 22, 30.   
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language of the Opt-Out Notice Rule.  See Complaint at 11 (“Defendants are precluded from 

asserting any prior express permission or invitation because of the failure to comply with the 

Opt-Out Notice Requirements”).  Like other parties granted a retroactive waiver, Royal Canin 

did not understand that the opt-out requirements applied to solicited facsimiles.  In short, the 

findings that led the Commission to grant retroactive waiver to the original petitioners in its 

October 30, 2014 Order apply with equal force to Royal Canin.   

III. CONCLUSION 

For the reasons stated above, Royal Canin respectfully requests that the Commission 

grant it a retroactive waiver of the Opt-Out Notice Rule (47 C.F.R. § 64.1200(a)(4)(iv)) for any 

and all facsimile advertisements sent without the opt-out requirements of the rule prior to April 

30, 2015. 

 

      Respectfully submitted, 
 
      _/s/ Stephen D. Raber_   
Jennifer P. Bagg    Stephen D. Raber 
jbagg@hwglaw.com    sraber@wc.com 
Harris, Wiltshire & Grannis LLP  Richmond T. Moore  
1919 M Street NW     rmoore@wc.com 
The Eighth Floor     Williams & Connolly LLP 
Washington, DC  20036   725 Twelfth St. NW    
Tel: (202) 730-1322    Washington DC 20005    
Fax: (202) 730-1301    Tel: (202) 434-5000    
      Fax: (202) 434-5029 
 

 

Attorneys for Royal Canin U.S.A., Inc. 

 
 
 
 
April 27, 2015 
       



IN THE UNITED STATES DISTRICT COURT 
NOTHERN DISTRICT OF ILLINOIS 

  
SHAUN FAULEY, individually and as the 
representative of a class of similarly-
situated persons, 
 
    Plaintiff, 
 
  v. 
 
ROYAL CANIN U.S.A., INC. and JOHN 
DOES 1-10, 
 
              Defendants. 

) 
) 
)
)
)
)
)
)
)
)
) 
) 

 
 
 
 
Civil Action No.: 
   
CLASS ACTION 

 
CLASS ACTION COMPLAINT 

 
 Plaintiff, SHAUN FAULEY (“Plaintiff”), brings this action on behalf of himself and 

all others similarly situated, through his attorneys, and except as to those allegations pertaining 

to Plaintiff or its attorneys, which allegations are based upon personal knowledge, alleges the 

following upon information and belief against Defendants, ROYAL CANIN U.S.A., INC. and 

JOHN DOES 1-10 (“Defendants”): 

PRELIMINARY STATEMENT 

 1. This case challenges Defendants’ practice of sending unsolicited facsimiles. 

2. The federal Telephone Consumer Protection Act of 1991, as amended by the 

Junk Fax Prevention Act of 2005, 47 USC § 227 (“JFPA” or the “Act”), and the regulations 

promulgated under the Act, prohibit a person or entity from faxing or having an agent fax 

advertisements without the recipient’s prior express invitation or permission. The JFPA 

provides a private right of action and provides statutory damages of $500 per violation. Upon 

information and belief, Defendants have sent facsimile transmissions of unsolicited 

Case: 1:15-cv-02170 Document #: 1 Filed: 03/12/15 Page 1 of 13 PageID #:1
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advertisements to Plaintiff and the Class in violation of the JFPA, including, but not limited to, 

the facsimile transmission of an unsolicited advertisement on or about June 25, 2013 (“the 

Fax”), a true and correct copy of which is attached hereto as Exhibit A and made a part 

hereof. The Fax describes the commercial availability of Defendants’ goods and services. 

Plaintiff is informed and believes, and upon such information and belief avers, that Defendants 

have sent, and continue to send, unsolicited advertisements via facsimile transmission in 

violation of the JFPA.  

3. Unsolicited faxes damage their recipients. A junk fax recipient loses the use of 

its fax machine, paper, and ink toner. An unsolicited fax wastes the recipient’s valuable time 

that would have been spent on something else. A junk fax interrupts the recipient’s privacy. 

Unsolicited faxes prevent fax machines from receiving authorized faxes, prevent their use for 

authorized outgoing faxes, cause undue wear and tear on the recipients’ fax machines, and 

require additional labor to attempt to discern the source and purpose of the unsolicited 

message.  

 4. On behalf of himself and all others similarly situated, Plaintiff brings this case 

as a class action asserting claims against Defendants under the JFPA.  

 5. Plaintiff is informed and believes, and upon such information and belief avers, 

that this action is based upon a common nucleus of operative fact because the facsimile 

transmissions at issue were and are being done in the same or similar manner. This action is 

based on the same legal theory, namely liability under the JFPA. This action seeks relief 

expressly authorized by the JFPA: (i) injunctive relief enjoining Defendants, their employees, 

agents, representatives, contractors, affiliates, and all persons and entities acting in concert 

Case: 1:15-cv-02170 Document #: 1 Filed: 03/12/15 Page 2 of 13 PageID #:2



 3

with them, from sending unsolicited advertisements in violation of the JFPA; and (ii) an award 

of statutory damages in the minimum amount of $500 for each violation of the JFPA, and to 

have such damages trebled, as provided by  227(b)(3) of the Act.   

JURISDICTION AND VENUE 

 6. This Court has subject matter jurisdiction under 28 U.S.C. § 1331 and 47 

U.S.C. § 227. 

PARTIES 

FACTS 

11. On or about June 25, 2013, Defendants transmitted by telephone facsimile 

machine an unsolicited fax to Plaintiff.  A copy of the facsimile is attached hereto as Exhibit 

A.   

13. Defendants created or made Exhibit A which Defendants knew or should have 

known is a good or product which Defendants intended to and did in fact distribute to Plaintiff 

and the other members of the class. 

14. Exhibit A is part of Defendants’ work or operations to market Defendants’ 

goods or services which were performed by Defendants and on behalf of Defendants. 

Case: 1:15-cv-02170 Document #: 1 Filed: 03/12/15 Page 3 of 13 PageID #:3
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Therefore, Exhibit A constitutes material furnished in connection with Defendants’ work or 

operations. 

15. Plaintiff had not invited or given permission to Defendants to send the fax.  

16. On information and belief, Defendants faxed the same and other unsolicited 

facsimiles without the required opt out language to Plaintiff and more than 40 other recipients 

without first receiving the recipients’ express permission or invitation.  

17. There is no reasonable means for Plaintiff (or any other class member) to avoid 

receiving unauthorized faxes. Fax machines are left on and ready to receive the urgent 

communications their owners desire to receive.  

18. Defendants’ facsimiles did not display a proper opt-out notice as required by 47 

C.F.R.  64.1200. 

CLASS ACTION ALLEGATIONS 
 

 19. In accordance with F. R. Civ. P. 23(b)(1), (b)(2) and (b)(3), Plaintiff brings this 

class action pursuant to the JFPA, on behalf of the following class of persons: 

All persons who (1) on or after four years prior to the filing of 
this action, (2) were sent telephone facsimile messages of 
material advertising the commercial availability of any property, 
goods, or services by or on behalf of Defendants, (3) which 
Defendants did not have prior express permission or invitation, 
and (4) which did not display a proper opt-out notice. 
 

Excluded from the Class are the Defendants, their employees, agents and members of the 

Judiciary. Plaintiff reserves the right to amend the class definition upon completion of class 

certification discovery. 

Case: 1:15-cv-02170 Document #: 1 Filed: 03/12/15 Page 4 of 13 PageID #:4
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et seq. 
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In the Matter of Rules and Regulations Implementing the Telephone Consumer 

Protection Act, Junk Prevention Act of 2005, 
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See

See

See

See
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June 25, 2013
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Id.
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WHEREFORE, Plaintiff, SHAUN FAULEY, individually and on behalf of all others 

similarly situated, demands judgment in his favor and against Defendants, ROYAL CANIN 

U.S.A., INC. and JOHN DOES 1-10, jointly and severally, as follows: 

Respectfully submitted, 
 
SHAUN FAULEY, individually and as the 
representative of a class of similarly-situated 
persons, 

 
By: s/ Brian J. Wanca   
Brian J. Wanca 
Ryan M. Kelly 
ANDERSON + WANCA 
3701 Algonquin Road, Suite 760 
Rolling Meadows, IL 60008 
Telephone: 847-368-1500 
Fax: 847-368-1501 
bwanca@andersonwanca.com 
rkelly@andersonwanca.com  
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