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Chairman Thomas Wheeler gﬁ . { pdehr—
Federal Communications Commission gﬁf /11.«:"%""*/
445 Twelfth Street, SW, Room 8-C445

Washington, DC 20554

Chairman Wheeler:

| write to request expeditious review of Mr. Ted Austin’s appeal for waiver with the
Federal Communication Commission. It has been brought to my attention that my
constituent, Ted Austin, a small market radio broadcaster, has been awaiting a decision
on his appeal for waiver regarding the Federal Communications Commission's (FCC)
decision for over four years.

Mr. Austin was named the winner of the auction for FM broadcast channel (Channel
277A) to a remote part of Wyoming and Colorado on Feb. 23, 2006. Mr. Austin was one
day late with his down payment due to a family emergency. At this time, no concerns
from the FCC were communicated to Mr. Austin. The FCC continued to accept a filing
fee of $2,980 in April 2006; then 18-months later the FCC informed Mr. Austin that he
no longer had the winning bid because his down payment was one day late. Mr. Austin
filed a waiver request and this was denied in 2010. He is still waiting for a decision on
his appeal for waiver over four years |ater. All pertinent paperwork is attached for your
review.

My staff has been following this case for nearly two years, regularly checking with your
legislative affairs office for updates.

| appreciate your timely attention to this matter and look forward to your response.
Sincerely,

Mike Crapo
United States Senator




July 10, 2012

The Honorable Mike Crapo AASH
239 Dirksen Senate Office Bullding
Washington, D.C. 20510

RE: Local Radio Service to Baggs WY
Dear Senator:

I am a small market radio broadcaster with over thirty years of experlence and am seeking your
assistance in a matter before the Federal Communications Commission, In January 2006, |
participated in an FCC auction of FM broadcast channels (FM Auction 62) after making an initial
auction “deposit” of $1500 and on February 8, 2006 was declared the winning bidder for
channel 277A at Baggs, Wyoming. | was required, by auction rules, to make a down payment on
my winning bid by February 23, 2006 however, due to a famlly medical emergency and a
subsequent error by my bank; | did not make the required down payment ($2,700) until
February 24, 2006, one day late!

On April 19, 2006, the FCC “accepted” my technical application (Form 301) for Baggs as well as
a filing fee of $2,980 however, nearly 18 months later, on September 13, 2007 | received a call
from the FCC Informing me that because my winning bid down payment was one-day late, they
were declaring me In “default” of the auction rules and dismissing my application for Baggs. On
September 28, 2007, through my FCC legal counsel, | filed a waiver request with a detalled
explanation of the events that caused the one-day delay in the payment arriving at the
Commission. A copy of that waiver request Is enclosed with this letter. On February 18, 2010
my waiver request was denied. A copy of the FCC's order is also enclosed. | have again appealed
the Media Bureau’s action and will be meeting in-person at the FCC next month in hopes of
obtaining a reversal.

Obvlously | am dissatisfled with the FCC’s decision but am also perturbed at the amount of time
it has taken the Commission to act...nearly a year and a half to inform me of my original
“default” and then an additional two years and 4+ months to act on my walver request|




To hopefully put this in perspective, to be a licensee, the FCC requires all broadcasters to “serve
the public interest” but In the case of the citizens of Baggs, Wyoming and the surrounding area,
the Commission’s actions have impeded the public’s Interest, in that Baggs still does not have
any local radlo service, Had the FCC granted my original request, | would have been required to
bulld and operate radio service to Baggs by the summer of 2009. As it stands now, If the FCC
does not grant my walver appeal, the channel for Baggs will have to be re-scheduled for a
future auction after which the winning bidder will be given up to thirty six months to build the
station. That means resldents of Baggs could be walting for local radio service until 2016 or
later! That's ten years from the original auction datel

Recently a new development has come to light. The FCC has granted three licenses (permits to
build) to auction winners who have filed thelr technical 301 applications beyond the date
required by the auction rules. The most recent case was granted on June 27, 2012 to Joseph
Teslero for a new FM at Speculator, New York after Mr. Tesiero filed his 301 application 26 days
ofter the deadline| His stated reason for doing so was, “he did not have the assistance of
counsel” and “he had been preoccupied with the construction of another station and Issues
related to his non-broadcast business.” A copy of the FCC's order is also enclosed with this
letter,

Aithough not specifically the same as making an auction down payment late, the implication is
the same...flling a late 301 application is subject to being in “default” of the auction rules
however, the FCC stated in their favorable declslon of his wavier request, “The Commission has
previously determined that an applicant has established good cause for a late-filed post-auction
long-form application submission when minor, Inadvertent, post-auction delinquencies did not
disrupt the auction process, nor undermine the Commission’s policy of facilitating ropid
Implementation of service to the public.”

| believe my being ONE DAY late due to circumstances which my bank took responsibility for is
far more “minor and inadvertent” than that of Mr. Tesiero, My clrcumstances also did not
“disrupt the auction process” any more than Tesiero. But most iImportantly, the public’s Interest
in Baggs would best be served by overturning the FCC's denlal of my walver request and
authorizing the “rapid implementation of service” to Baggs.




If you agree that my walver has merit, then | request that you write to the Chairman of the FCC
and make the public’s interest In Baggs of upmost importance. Here is his address:

Chairman Julius Genachowskl
Federal Communications Commission
445 12" Street SW
Washington, DC 20554

You can also emall him at julius.genachowski@fcc.gov. | greatly appreciate your time and
consideration In this matter and welcome any questions you may have.

Very truly yours,

Ted Austin
P.0.Box 548
Rexburg, 10 83440
(208)709-26394
ted@ql02fm.net




DECLARATION OF TED AUSTIN, JR.

1, Ted Austin, Jr., am giving this statement in connsction with my efforts to
establish & nsw FM radio broadenst station to cerve Baggs, Wyoming (popuistion 348) on
1035 MHz. My cojective in purening this gyoject is to baing a sew sadio servico to &n
extremely isolaved pert of the Intermountain Wes thes peesently hes no stetios to call its
own, end vety limited reception service,

! am a ganuine small mazket broadcagter. | own and operate just ons FM statica,
in Driggs, 1dabo, & town of 1100 people. Accerdingly, the raoney and time spent oa my
application for 103.5 Mz is substontial for me. ¥ wy spplication is dismisead, bundreds
of ours of tine, end thovssnds of dollars thet I have apent on this projest in tegal &
engineering fees, will bs lost, and esrvice on 103.5 MHz in the Baggs area will bs
delayed indefinitely,

Tae FCC complieted Avstion 62 o Jeusy 31, 2085, 1 partisipated in that
auction by bidding for the vecand chaunel in Baggn. Masy rounds of e bidding
proceeded withous any kgher bids fov this channg). Ukimately any bid, st 821,000, wes
desmed to be the high bid.

O or sbout February 8, 2007, the FCC issued a public notice that listed me os the
wianing bidder for the Baggs Ycense, under bid aumber MIM-FRE4T7-A. 1t also specified
that the amoumit of 82,769, over and ebove my upfront payment of 81500, would kave to
be submitted to the FCC by February 23, or the tewtih business day following ths notice
date,




On the evening of February 22, 2607, my son was injured in an eccident and was
in excrusiating paia. He was transposted over 40 milss to Idsho Palls to receive
treatment. Nmnﬂtymyvdkmdl&ltmammpﬂoﬁwmwwwﬁhlmhws
crisis. Indeed, my son’s condition required my irest involvement with the sttending
medical profeesionals during most of the following day since, as & minor, bo was not in 8
position to consent to the necessery westment on bis ovm. Moreover, under the
circumstances, [ did ot feel thet  would be right to leave him with the feeling that he
was less jmportant than my business, Thus, oz Pebrasty 23, 2007, § was aot able to pey &
pereonal visit to may bank in $2, Anthony, Idsbo in order to arvange for the wire to the
FCC.

Nevertaeless, I did telephone the bank from Idahio Palls, aad gave tho benk
employee instructions to wire transfer the required funds o the FCC's ecooumt ot the
Mellon Bank ia Pittalurgh, along with the detelled infosmation needed to eccomplish the
wirs in time. ¥ had aarple funds tn the accornt (o complete the tvenafer.

The beak empioyee told mne nothing sbout any furthiz steps that would be
fecessary on my pan in order to complete the wire, 6o | believed that the tranafer would
b2 completed as directed. I was not informed, until fie too lete to complete the wive that
day, tha? the bank hed proseciuzes requiving my signaiure and a photo identification prior
to the acteal wiring of the funds,

Cn the mosaing of February 24, § wes advissd of ths necausary procedures. As
my son’s situation had stabilized by then, I went to the bauk end initinted tha trensfer of
funds before the deadline of 2 pm local time. That seme day, § submitted my long form
spplication for the Baggs permit, which my eaginser bed complsted the day before. This




was well in advance of the steted desdline of March 10, 2007. In dua course, I paid the
filing fee of $2,980 in connestion with the Form 301 epplication.

My application was ascepted for filing on April 19, 2605, This 2ction was
sanounced on an FCC Public Notice datad April 24, 2006. Mo petitions to deny weve
filed against the application.

These are no suitsbie dzveloped elacronis communications sites i the vieiaty of
Baggs, so was constrained to propose erestion of a tall tower for the new etation.
Unfortunately, § have rus imo dificulty securing the approval of (e Pedesal Avimion
Administration for the crection of the towes progosed in my spplicesion. For thet reason,
f have spem e great deal of Zmonsy on sludiss by coasuliing engineers sscking ways to
designate an aftermate tranmaittes oits 2o 63 to mevdiraizs szrvics to the public in this
underserved and spaseely populeted region oa the Wyoming-Coloredo bordes.

After conzidemetica of mumsrouns eptions, and thenks to assistancs vendased by

and settied on & techaical plan that § beliove will optimspe the prieagial fos tids chenue! to
offer 8 mags conmmEncatiozs esvvics in tis sugged Wessm Dicpe area. One of the
enginears who helped mo with @il probless fulshed kis woal recently. Snse then, 1
have been wozking with kzgel counzal ¢o finelize tre amendmant to ke perding
application to specify the nsw site. The emendment ez details Ge public imterest
benefits of the proposed re-cngiecering of @y plaas oy the now matio sietion.

Cn Seprembey 13, 2007, { secelved 8 conrusy call from a member of the

Commission’s sta indiceting that my application was in danger of dismizsal @uo to the
perceived late receipt of wy down paymendt. Ik had been so long since the payments had




been submitted that I had forgoiten about the exact circumstances surrounding the
payment. With some belp from my wife, | s0on remembered the famity medical
emergency that had coincided with the payment dus date. The fict that the FCC hed
mwwmmmmmwwmhmm
objection, indicated to me that the FCC wes aot injuved by the alighs delay in payment,
and that my rights to the Baggs licenss were valid

With that background, I was shocked et the news tha everything I have sunk in to
the Baggs radio projec? could b» lost, over 18 momths after the fact. ] contacted my local
bank to secure coafirmation of their ezvor in 2ot processing my request a9 originally
submitied, or in failing to tell ms in time whst was required in order to comply with my
request for the wife. As ths result of theiy investigation, they kave eplained that the
delsy in transfer of funds was in fest the result of the bank employee’s failure to apprise
me as (o what was peeded. The bank Gas taken seeponsibility for the lnte transfer, o8
appropriate since the dalay wes produced by eveats out of my control.

[ heseby daclare undes penalty of pezjury that the foregoing is true aad comest to
the best of my knowledge and recoliection, Dsied September 27, 2007,

Ted Austin, Je,
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON

OFFICE OF Aprll ?, 201 S

THE CHAIRMAN

The Honorable Michael D. Crapo
United States Senate

239 Dirksen Senate Building
Washington, D.C. 20510

Dear Senator Crapo:

Thank you for your inquiry concerning the status of the pending Application for Review filed by
one of your constituents, Mr. Ted Austin. Unfortunately, your letter was not received by the
Commission’s Office of Legislative Affairs until March 10, 2015. I apologize for the resulting delay in
responding.

I recently circulated a draft Order to my fellow Commissioners that would resolve Mr. Austin’s
Application for Review, consistent with our auction rules and procedures. The decision will be final
after the Commissioners review and vote on that Order. [ am hopeful that the Commission will resolve
Mr. Austin’s Application for Review in the near future.

Sincerely,




