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REPLY COMMENTS OF AT&T 

I. INTRODUCTION AND SUMMARY 

AT&T Services Inc. (“AT&T”), on behalf of the subsidiaries and affiliates of AT&T Inc. 

(collectively, “AT&T”), hereby submits these comments in response to the Federal 

Communications Commission’s (“Commission”) Public Notice seeking additional comment on a 

number of proposed changes to the Commission’s Part 1 competitive bidding rules.1  Both the 

results of the Commission’s recent AWS-3 auction (“Auction 97”) and the record in this 

proceeding make clear that the Commission’s existing designated entity (“DE”) rules are no 

                                                
1  Request for Further Comment on Issues Related to Competitive Bidding Proceeding, 
Updating Part 1 Competitive Bidding Rules, Public Notice, FCC 15-49 (April 17, 2015) (“Public 
Notice”). 
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longer serving their intended purposes or beneficiaries – small businesses and new entrants in the 

wireless market.  Thus, substantial reform of the DE rules is necessary. 

In its opening comments, AT&T outlined a series of proposed reforms that effectuate the 

original intent of the DE program.  AT&T urged the Commission to, among other actions, adopt 

the Joint Proposal supported by AT&T and the Rural-26 Coalition.2  The opening comments in 

this proceeding reveal that AT&T’s concerns are broadly shared and offer a range of possible 

reforms to the FCC’s Part 1 competitive bidding rules.  First, several commenters support 

reforms to the DE program aimed at reducing incentives for gamesmanship and ensuring that DE 

benefits flow to their intended recipients.  Many of these commenters supported a cap on DE 

benefits similar to that proposed by AT&T and the Rural-26 Coalition.  Second, commenters 

agree that the Commission should take steps to prevent coordinated or collusive behavior by 

auction bidders by prohibiting coordinated bidding and adopting an anti-collusion certification 

that will better enable the Commission to prevent collusive behavior during an auction.  Third, 

the record demonstrates that the Commission should eliminate or significantly reform its former 

defaulter rule. 

II. THE RECORD IN THIS PROCEEDING CONFIRMS THAT THE COMMISSION 
MUST ACT TO REFORM ITS DESIGNATED ENTITY RULES. 

One commenter states that the Commission must “demand detailed, data-based analysis 

from proponents of changes to the current DE Rules.”3 Assuming, arguendo, that such an 

obligation exists, it has been robustly satisfied here.  Specifically, numerous parties in this 
                                                
2  Comments of AT&T, WT Docket Nos. 14-170 and 05-211, GN Docket No. 12-268, RM-
11395, at 3 (May 14, 2015) (“AT&T Comments”). 

3  Comments of Council Tree Investors, Inc. in Response to Public Notice Request for 
Further Comment on Issues Related to Competitive Bidding Procedures, WT Docket Nos. 14-
170 and 05-211, GN Docket No. 12-268, RM-11395, at 2 (May 14, 2015) (“Council Tree 
Comments”). 
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proceeding have supplied substantial evidence and analysis of both flaws in the existing DE 

program and the potential impact of proposed changes.  Both the outcome of Auction 97 and the 

comments in this proceeding make clear that the Commission’s DE program has strayed from its 

original purpose – to provide opportunities for small businesses, rural telephone companies, and 

businesses owned by minority groups and women to participate in the provision of spectrum-

based services.4  The record is replete with data, first-hand accounts, and other evidence of a 

clear failure of the existing DE rules to disseminate licenses to these enumerated classes of 

applicants.  The Commission cannot ignore this record evidence and must promptly act to 

address this obvious policy failure. 

Not only have numerous commenters expressed disappointment with the conduct of 

DISH and its DEs during Auction 97, but rural carriers and small businesses have supplied first-

hand accounts of how DISH and its DEs’ behavior prevented them from acquiring spectrum at 

auction.  For example, Cerberus Communications Limited Partnership discussed how DISH-

affiliated DEs outbid rural carriers in Indiana to the point that only one license was won by a 

small business and/or rural communications provider.5  Meanwhile, VTel explained how the 

actions of the DISH DEs – namely triple-bidding on the same license and distorting demand – 

was the direct cause of its decision to drop out of the auction.6   Put simply, small and rural 

carriers agree that “[t]he fact that Dish and others were able to utilize the DE program to qualify 

                                                
4  See, e.g., 47 U.S.C. § 309(j)(4)(D). 

5  Comments of Cerberus Communications Limited Partnership, WT Docket Nos. 14-170 
and 05-211, GN Docket No. 12-268, at 2-3 (Feb. 20, 2015) (“Cerberus February 2015 
Comments”). 

6  Letter from Bennett L. Ross, Wiley Rein LLP to Marlene H. Dortch, FCC, WT Docket 
No. 14-170, at 2 (Mar. 26, 2015) (“VTel Ex Parte Letter”). 
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for a 25 percent bidding credit, to the disadvantage of legitimate small and rural business, shows 

without ambiguity, a broken system that needs fixing.”7

Where, as here, substantial record evidence points undoubtedly to a failure in the 

Commission’s existing rules and procedures, the only course for the Commission is to cure such 

failures.  The Commission cannot ignore this record evidence and permit the current, clearly 

broken, DE regime to remain in place.  Indeed, courts have found agency action to be arbitrary 

and capricious where an agency fails to “account for evidence in the record that may dispute the 

agency’s findings,”8 and/or “fail[s] to consider an important aspect of the problem” involved in 

the rulemaking proceeding.9    

III. THE COMMISSION SHOULD REMEDY THE DESIGNATED ENTITY 
PROGRAM TO ENSURE IT CONTINUES TO SERVE ITS INTENDED 
BENEFICIARIES. 

  Commenters in this proceeding have advanced a variety of proposals to reform the DE 

program so that it conforms to its original purpose and serves the statutorily enumerated 

beneficiaries.  Many commenters echo the AT&T/Rural-26 Coalition call for a cap on total 

bidding credits.  While not all commenters agree as to the appropriate size of such a cap, it is 

clear that adopting a limit on benefits received is a simple, effective, and easily administrable 

way to significantly reduce incentives for gamesmanship by large, established entities and ensure 

the flow of benefits to true small businesses and new entrants. 

                                                
7  Comments of the Rural-26 DE Coalition, WT Docket Nos. 14-170 and 05-211, GN 
Docket No. 12-268, RM-11395, at 3 (May 14, 2015) (“Rural-26 Comments”). 

8  Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 
(1983). 

9  Id. 
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A Commission-imposed cap on the discounts a DE can receive through bidding credits 

“could help to ensure that the amounts DEs are bidding are consistent with the smaller size and 

revenues of a small business.”10  As Tristar License Group observed, a cap “assists in protecting 

the integrity of the DE program and the auction itself.”11  Further, a cap “should be the same for 

all DEs and not tied to a complex formula which could be prone to manipulation.”12  Numerous 

commenters representing the interests of designated entity bidders, while not all agreeing on the 

appropriate size for a cap on benefits, believe that some form of cap is an appropriate means of 

DE program reform.13  For its part, AT&T continues to believe that a $10 million cap is the best 

way to ensure that the designated entity program will not be abused by large firms for unfair 

auction advantage at the expense of other, smaller DEs. 

Not only is the $10 million cap set forth in the Joint Proposal of AT&T and the Rural-26 

Coalition an easily-administered means of preventing gamesmanship, but it is also clear from 

recent auction data that this cap will not serve to exclude designated entities from receiving the 

                                                
10  Comments of the Competitive Carriers Association, WT Docket Nos. 14-170 and 05-211, 
GN Docket No. 12-268, RM-11395, at 15 (May 14, 2015) (“CCA Comments”).   

11  Comments of Tristar License Group, LLC, WT Docket Nos. 14-170 and 05-211, GN 
Docket No. 12-268, RM-11395, at 5 (May 14, 2015) (“Tristar Comments”). 

12  Id.

13  Comments of the Blooston Rural Carriers, WT Docket Nos. 14-170 and 05-211, GN 
Docket No. 12-268, RM-11395, at 9, 12-13 (May 14, 2015) (“Blooston Comments”) (proposing 
a $10 million cap for its proposed Rural Telephone Company Bidding Credit and a $25 million 
cap for its Small Business Bidding Credit); Rural-26 Comments at 10-11 (supporting a strict cap 
of $10 million per bidding entity); Comments of the Rural Carrier Coalition, WT Docket Nos. 
14-170 and 05-211, GN Docket No. 12-268, RM-11395, at 7 (May 14, 2015) (“Rural Carrier 
Coalition Comments”) (proposing a $10 million cap for their proposed Rural Telco Bidding 
Credit and assuming, for discussion purposes, a $25 million cap on the small business bidding 
credit ); Comments of the Rural Wireless Association, Inc. and NTCA – The Rural Broadband 
Association, WT Docket Nos. 14-170 and 05-211, GN Docket No. 12-268, RM-11395, at 8 
(May 14, 2015) (“RWA/NTCA Comments”) (same); Tristar Comments at 5 (proposing a $35 
million cap). 
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credit in the vast majority of cases.  AT&T examined data from the three most recent major 

auctions where DEs won licenses: the 2006 AWS-1 auction, the 2008 700 MHz auction, and the 

2014-2015 AWS-3 auction.  In these three auctions, 127 designated entities won licenses.  Had 

the Joint Proposal’s $10 million cap been in place at the time of these auctions, only 11 

designated entities would have been affected.  As detailed in the attached Appendix, these 11 

entities include the two DISH DEs from Auction 97, three entities backed by U.S. Cellular, one 

entity backed by Cricket, one entity backed by TerreStar, and four strategic investors.14  In other 

words, the $10 million cap proffered in the Joint Proposal of AT&T and the Rural-26 Coalition 

would have had little impact on independent small businesses and no impact on rural providers.  

This data makes clear that a cap on DE benefits is an efficient, highly effective means of 

preserving DE benefits for the program’s intended beneficiaries while excluding bidders who 

seek to employ gamesmanship as a “back door” into discounts that were not intended for them.

IV. COMMENTERS SUPPORT THE ADOPTION OF MEASURES TO PREVENT 
GAMESMANSHIP AND COORDINATED BIDDING. 

As described below, commenters also echoed AT&T’s concerns regarding the harmful 

effects of coordinated bidding and the need for rules that prevent coordinated bidding and 

collusive behavior.  In Auction 97, DISH and its two affiliated bidders engaged in gamesmanship 

and coordinated behavior that gave the DISH entities an unmatchable advantage, caused other 

bidders to drop out of the auction, threatened the integrity of the auction, and distorted auction 

results to the detriment of all other stakeholders.  AT&T agrees with those commenters that have 

                                                
14  See Appendix. 
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decried the foregoing conduct in Auction 9715 and called for the Commission to prevent this 

outcome in future auctions.16

 AT&T and other commenters have observed that the Commission can achieve this result 

via various means, including by limiting (and in AT&T’s view, banning entirely) coordinated 

bidding and adopting some form of anti-collusion certification that will better enable the 

Commission to prevent collusive behavior during an auction.17  Certain other commenters 

proposed similar approaches.  Tristar, for example, called for a prohibition on joint bidding 

unless bidding is conducted through a single entity, and noted the need for close scrutiny by the 

Commission of such arrangements prior to auctions.18  Meanwhile, Sprint stated that the 

Commission should prohibit joint bidding arrangements between certain commonly-controlled 

entities.19  CCA asked the Commission to adopt a certification that:  (i) bidders’ disclosable 

interest holders are not involved in or privy to the bidding strategy of multiple bidders, (ii) 

authorized bidders on a short-form application be unique to that applicant, and (iii) any parties to 

                                                
15  Tristar Comments at 12; Comments of United States Cellular Corporation, WT Docket 
Nos. 14-170 and 05-211, GN Docket No. 12-268, RM-11395, at 3 (May 14, 2015) (“USCC 
Comments”).  See also Comments of King Street Wireless, L.P., WT Docket Nos. 14-170 and 
05-211, GN Docket No. 12-268, RM-11395, at iii (May 14, 2015) (“King Street Comments”) 
(criticizing the collusive behavior – made possible by joint bidding agreements – in Auction 97). 

16  Tristar Comments at 12 (arguing that prevention of improper collusive bidding prior to an 
auction is “far better” than addressing the “great mischief” of coordinated bidding after the fact). 

17  See, e.g., AT&T Comments at 12-17; Tristar Comments at 12; CCA Comments at 19; 
USCC Comments at 10; King Street Comments at 10. 

18  Tristar Comments at 12 (“The prohibition should be designed to allow joint bidding of 
entities through a single bidding entity.  However, the bidding arrangement should be carefully 
scrutinized before the auction begins to ensure that coordinated bidding will not be used to 
achieve improper goals.”). 

19  Comments of Sprint Corporation, WT Docket Nos. 14-170 and 05-211, GN Docket No. 
12-268, RM-11395, at 6-7 (May 14, 2015) (“Sprint Comments”). 
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a joint bidding arrangement be prohibited from bidding separately on licenses in the same 

geographic market.20  U.S. Cellular has similarly suggested a requirement that those persons with 

knowledge of or involvement in the bidding strategy of one applicant should not have knowledge 

of, or involvement in, the bidding strategy of any other applicant in the same auction.21  T-

Mobile endorsed a similar requirement.22

These proposals made by AT&T and others share a common theme – that reform of the 

Commission’s rules regarding collusion and joint bidding be tailored toward preventing 

collusion before it happens and that no benefits are evident from allowing a single party to 

influence or direct multiple parties in an auction.  AT&T once again asks that the Commission 

adopt a wholesale prohibition on coordinated bidding by different applicants.  As King Street 

observed, “[s]uch agreements, if ever really necessary, have now been shown to present a far 

greater opportunity for mischief than for public interest benefit.”23  AT&T agrees, and notes that 

the Commission can maintain the benefits of joint bidding while foreclosing gamesmanship by 

permitting entities to form joint ventures or consortia that make use of a single bidding entity.  

The Commission can further protect the integrity of the auction process by requiring a pre-

auction certification from applicants that they are not privy to other applicants’ bids or bidding 

strategy.  These actions will create an easily-administered framework for preventing 

gamesmanship and collusive behavior in the auction process, plainly benefiting the public 

interest. 

                                                
20  CCA Comments at 19. 

21  USCC Comments at 10. 

22  Comments of T-Mobile USA, Inc., WT Docket Nos. 14-170 and 05-211, GN Docket No. 
12-268, RM-11395, at 10 (May 14, 2015) (“T-Mobile Comments”). 

23  King Street Comments at 15. 
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V. COMMENTERS SUPPORT ELIMINATION OR REFORM OF THE 
COMMISSION’S FORMER DEFAULTER RULE. 

The Commission can facilitate auction participation and equitable treatment of bidders 

through reform or elimination of its former defaulter rule.  In its opening comments, AT&T 

expressed its support for elimination of, or in the alternative reform to, the Commission’s former 

defaulter policies.24  The objective of the former defaulter rule – to ensure that bidders are credit-

worthy and unlikely to default on their license payments – can be met through other, less 

restrictive means.  Commenters in this proceeding agree that the former defaulter rule “serves no 

useful purpose” and “actually impedes auction participation.”25

Commenters in this proceeding have demonstrated that there is no need for the 

Commission to maintain the former defaulter rule.  As NTCH observed, in past auctions where 

bidders defaulted, “there was no indication that the upfront payment obligation served as any 

deterrent at all to defaulting.”26  NTCH concluded that “the former defaulter premium is worse 

than useless: it does nothing to accomplish its intended purpose while at the same time 

preventing former defaulters from being able to bid on the full array of licenses that they might 

otherwise have wanted.”27  AT&T agrees that the Commission can abolish the former defaulter 

rule without undermining the rules’ policy objectives.  In its opening comments, AT&T noted 

that the Commission has alternative, less punitive means of ensuring that winning bidders do not 

                                                
24  AT&T Comments at 17-19. 

25  Comments of NTCH, Inc., WT Docket Nos. 14-170 and 05-211, GN Docket No. 12-268, 
RM-11395, at 2 (May 14, 2015) (“NTCH Comments”). 

26  Id. at 6. 

27  Id. at 7. 
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default on their licenses.28  The Commission already employs the DCIA red light rules to ensure 

that current defaulters do not participate in spectrum auctions.  Further, the Commission should 

consider whether to adopt a rule allowing it to require larger upfront payments in specific cases 

that so warrant it.29   

To the extent that the Commission believes the former defaulter rule must be maintained, 

the record reflects widespread support for codifying the former defaulter policies adopted in 

connection with Auction 97.30  By taking this action, the Commission will “eliminate small and 

very dated defaults that have no predictive significance whatsoever for future defaults.”31  

Indeed, “the proposed exclusions would balance ensuring that bidders are capable of meeting 

their financial obligations with avoiding burdensome costs and overbroad application of the 

rule.”32  Finally, as AT&T indicated in its initial comments, the Commission should consider 

adopting an exemption from the former defaulter rule based on an applicant’s credit rating.33  

This is another step the Commission can take to create assurance that applicants are financially 

sound while ensuring that credit-worthy applicants are not unnecessarily penalized. 

                                                
28  AT&T Comments at 17-18. 

29  Id. at 18. 

30  See, e.g., NTCH Comments at 7; Comments of Sprint Corporation, WT Docket Nos. 14-
170 and 05-211, GN Docket No. 12-268, RM-11395, at 7-8 (Mar. 6, 2015); Comments of CTIA 
– The Wireless Association, WT Docket Nos. 14-170 and 05-211, GN Docket No. 12-268, RM-
11395 (Feb. 20, 2015); Comments of the Competitive Carriers Association, WT Docket Nos. 14-
170 and 05-211, GN Docket No. 12-268, RM-11395, at 11-13 (Feb. 20, 2015). 

31  NTCH Comments at 7.

32  CCA Comments at 17. 

33  AT&T Comments at 19. 
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VI. CONCLUSION 

Many of the opening comments in this proceeding share several key themes.  Small and 

rural communications providers – the intended beneficiaries of the Commission’s DE program – 

have expressed concern that gamesmanship of the existing framework is harming their ability to 

compete.  The Commission must take action to refocus its designated entity rules so that they 

produce the results envisioned by Congress.  One simple means of achieving this outcome is to 

adopt a limit on the amount of designated entity benefits any one entity can receive.  The 

Commission can also promote fairness in the auction process by prohibiting joint bidding and 

taking steps to prevent collusive behavior prior to Commission auctions.  Finally, the 

Commission should revise or eliminate the former defaulter rule, which is unnecessary and has 

the potential to limit auction participation by qualified bidders. 

Dated: May 21, 2015 
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By:  /s/ Michael Goggin     

Michael Goggin 
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Gary L. Phillips 
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