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Defendant Cablevision Systems Corporation (“Cablevision”) respectfully submits 

this trial brief in the above-captioned program carriage complaint proceeding brought against 

Cablevision by Complainant Game Show Network, LLC (“GSN”).1 

PRELIMINARY STATEMENT 

Under Section 616 of the Communications Act, a network claiming to have 

suffered discrimination with respect to the terms and conditions of carriage must show either 

direct evidence of discrimination or circumstantial evidence that it is similarly situated to an 

affiliated network that has received preferential treatment in the terms and conditions of carriage 

on the basis of affiliation.2  The network has the further burden of proving that discrimination 

actually motivated the carriage decision.  And it must also prove that the discrimination unfairly 

restrained its ability to compete. 

GSN can do none of this.  GSN will not be able to discharge its burden of  

proving that the 2010 decision by Cablevision to move GSN to a less broadly distributed tier of 

service had anything at all to do with GSN’s lack of affiliation with Cablevision.  To the 

contrary, the evidence at trial will show that Cablevision retiered GSN to eliminate  

 per year from its rapidly escalating programming budget and on the basis of a correct 

business assessment that Cablevision would benefit more from retiering GSN, which had little 

appeal to the overwhelming majority of Cablevision’s subscribers, than from carrying it broadly. 

Moreover, GSN will fail to demonstrate that it is similarly situated to any network 

affiliated with Cablevision.  Although it now claims to have been similarly situated to WE tv and 

Wedding Central—women’s networks run by a Cablevision affiliate—contemporaneous proof 

                                                 
1 As used herein, “GSN” refers to both Game Show Network, LLC and/or the programming network owned by 

that entity, GSN. 
2  47 U.S.C. § 536(a)(3); 47 C.F.R. § 76.1301(c). 
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and expert testimony will compel the conclusion that GSN was, as its name clearly states, a cable 

programming network that transmitted and focused on game shows, rather than women’s 

programming.  GSN’s core programming of new and recycled classic game show programming 

bore no resemblance to the women’s and wedding-centric programming carried on WE tv and 

Wedding Central.  As a result, there is no meaningful similarity between GSN and those 

networks on the core metrics that the Presiding Judge has examined in prior proceedings, such as 

programming genre, target audience and actual audience demographics.  

Finally, as we showed in our summary decision motion and will demonstrate at 

trial, GSN cannot show that it has been unreasonably restrained in any way in its ability to 

compete fairly in the marketplace by Cablevision’s 2010 carriage decision.  To the contrary, in 

the four-plus years since that decision, GSN has .     

Focusing first on direct evidence of discrimination on the basis of affiliation, there 

is a complete absence of proof.  No witness will testify and no document will demonstrate that 

Cablevision’s decision with respect to GSN’s carriage had anything to do with favoring networks 

affiliated with Cablevision.  To the contrary, the undisputed evidence shows that Cablevision’s 

decision to retier GSN resulted from an analysis of the cost of the network compared to its 

limited value to Cablevision’s subscribers.  Under increasing pressure from programming 

networks seeking higher subscriber fees and broadcast stations demanding significant payments 

for retransmission consent, Cablevision weighed the costs and benefits of continuing to offer 

GSN to all of its expanded basic cable subscribers and determined that the former outweighed 

the latter.  The result:  a savings of more than  per year.   

In making its reasoned, good-faith business decision, Cablevision examined 

 revealing GSN to be one of the least popular 
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networks carried on a highly penetrated tier of service.  Cablevision considered that its expired 

contract with GSN, in contrast to many of its programming agreements,  

  Weighing these factors, and the potential cost 

savings, Cablevision made an informed business judgment that few subscribers would disconnect 

as a result of the reduced carriage of GSN and that a loyal cadre of GSN viewers would, in fact, 

buy the tier of service where GSN was placed in order to continue to view the network.  In short, 

the contemporaneous evidence demonstrates that Cablevision made a legitimate decision to 

reduce the carriage of GSN on the basis of objective business and financial considerations, not in 

any effort to protect its affiliated networks.  Nothing in Section 616 permits GSN to challenge 

this informed business judgment, and for this reason alone GSN cannot prevail on its program 

carriage complaint.  

GSN will nonetheless argue, and attempt to prove through expert testimony, that 

the D.C. Circuit’s Tennis Channel decision identified “new tests” for discrimination that 

somehow required Cablevision to engage in an even more explicit and quantitative evaluation of 

the costs and benefits of its GSN carriage decision.  The Commission has already rejected the 

argument that the D.C. Circuit did anything but apply existing law in finding that Comcast made 

its Tennis Chanel carriage decision on the basis of legitimate business considerations.3  Nothing 

in the Tennis Channel decision required Cablevision to perform a specific “net benefit” test to 

justify its good faith business decision that it would save over  per year in license 

fees by retiering GSN.  And, in any case, such a net benefit test bears out Cablevision’s 

contemporaneous belief that the combination of carriage fee savings and new revenues generated 

                                                 
3  Comcast Cable Comm’ns, LLC v. FCC, 717 F.3d 982 (D.C. Cir. 2013) (“Tennis Channel”); see also Tennis 

Channel, Inc. v. Comcast Cable Comm’ns, LLC, Order, 30 FCC Rcd. 849 (MB 2015) (“Tennis Channel 
Order”). 
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language in the statute that would support a finding of inability to compete on the facts presented 

here.  Whether one assesses the New York DMA or Cablevision’s New York footprint, the 

evidence shows that GSN is carried broadly by Cablevision’s competitors, including DIRECTV, 

DISH, and Verizon FiOS.  The number of subscribers served by Cablevision’s local 

competition—most notably Verizon FiOS—has grown since the date of the retiering and 

continues to grow, while Cablevision’s subscriber base shrinks.  This strong and strengthening 

competition restrains Cablevision and makes it impossible to conclude that Cablevision’s 

decision to carry GSN less broadly has impeded GSN’s ability to compete.    

Finally, and particularly in light of the absence of competitive harm, any remedy 

requiring Cablevision to restore GSN to broader carriage would violate Cablevision’s First 

Amendment rights.  The prohibition on discrimination contained in Section 616 is premised on 

the outdated view that a cable operator such as Cablevision has market power that would allow it 

to exercise “bottleneck” control over the distribution of programming to consumers.  Given the 

intensely competitive landscape in which Cablevision now operates, there is no longer any 

legitimate reason to impinge upon Cablevision’s editorial discretion to decide which networks to 

carry.  The decision to restrict GSN’s carriage represented a legitimate exercise of that discretion 

and any remedy that would reverse it necessarily fails to survive constitutional scrutiny. 

PROCEDURAL POSTURE AND ISSUES TO BE DETERMINED 

On May 9, 2012, the Commission’s Media Bureau issued a Hearing Designation 

Order and Notice of Opportunity for Hearing for Forfeiture referring GSN’s program carriage 

complaint against Cablevision for a hearing before an Administrative Law Judge.4  The Media 

                                                 
4 Game Show Network, LLC v. Cablevision Sys. Corp., Hr’g Designation Order & Notice for Opportunity for 

Hr’g for Forfeiture, 27 FCC Rcd. 5113 (MB 2012) (hereinafter “HDO”). 
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Bureau specifically designated GSN’s complaint for hearing on the following issues: 

(a) To determine whether Cablevision has engaged in conduct 
the effect of which is to unreasonably restrain the ability of GSN to 
compete fairly by discriminating in video programming 
distribution on the basis of the complainant’s affiliation or non-
affiliation in the selection, terms, or conditions for carriage of 
video programming provided by GSN, in violation of 
Section 616(a)(3) of the Act and/or Section 76.1301(c) of the 
Commission’s Rules; and 

(b) In light of the evidence adduced pursuant to the foregoing 
issue, to determine whether Cablevision should be required to 
carry GSN on its cable systems on a specific tier or to a specific 
number or percentage of Cablevision subscribers and, if so, the 
price, terms, and conditions thereof; and/or whether Cablevision 
should be required to implement such other carriage-related 
remedial measures as are deemed appropriate.5 

The Media Bureau noted that it had not reached the merits of the issues 

designated for hearing and directed the Presiding Judge “to develop a full and complete record 

and to conduct a de novo examination of all relevant evidence in order to make an Initial 

Decision.”6  Between the date of the hearing designation and February 2013, the parties engaged 

in voluminous pre-hearing discovery, producing well over five hundred thousand pages of 

documents and taking nineteen fact and expert depositions.  In March 2013, the parties served 

and filed trial exhibits, written direct testimony, deposition designations, objections to proffered 

evidence, and trial briefs.  

On March 26, 2013, given the pendency of the D.C. Circuit’s ruling in Tennis 

Channel, the Presiding Judge granted the parties’ request to postpone trial until after resolution 

of that case.7  Following the opinion in Tennis Channel, in which the D.C. Circuit reversed the 

                                                 
5 HDO at 5136-37. 
6 HDO at 5114. 
7  Game Show Network, LLC v. Cablevision Sys. Corp., Order, FCC 13M-7 (Mar. 26, 2013).  
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Commission’s holding that Comcast had engaged in unlawful discrimination, the Presiding 

Judge issued an order canceling the hearing in this case and allowing the parties to consider the 

potential impact of Tennis Channel on their respective positions.8  In April of 2014, the Presiding 

Judge ordered limited supplemental discovery GSN requested to address the Tennis Channel 

decision.9  Since then, the parties have exchanged interrogatories and responses, produced 

additional documents, served supplemental expert reports, and conducted an additional six expert 

and fact depositions.  On April 29, 2015, Cablevision filed a motion for summary decision on the 

grounds that GSN cannot prove, under any set of facts, that Cablevision’s retiering decision 

unreasonably restrained GSN’s ability to compete.  That motion is pending. 

ARGUMENT 

I. THE LEGAL STANDARD 

The complainant in a Section 616 case bears the burden of proving by a 

preponderance of evidence that the defendant MVPD discriminated against it on the basis of 

affiliation.10  To satisfy this burden, GSN must first present either direct evidence supporting its 

claim that Cablevision discriminated on the basis of affiliation or circumstantial evidence 

establishing that such discrimination occurred.11  The circumstantial evidence must demonstrate 

                                                 
8  Game Show Network, LLC v. Cablevision Sys. Corp., Order, FCC 13M-12 (June 25, 2013). 
9  Game Show Network, LLC v. Cablevision Sys. Corp., Order, FCC 14M-13 (Apr. 17, 2014). 
10 Tennis Channel, Inc. v. Comcast Cable Commc’ns, Initial Decision, 26 FCC Rcd. 17160, 17204 (ALJ 2011) 

(citing Herring Broadcast, Inc. d/b/a WealthTV v. Time Warner Cable, Inc., Recommended Decision, 24 FCC 
Rcd. 12967, 12995 (ALJ 2009) (hereinafter “WealthTV”)); Schaffer v. Weast, 546 U.S. 49, 56 (2005) (noting 
where statute is silent, “the ordinary default rule [is] that plaintiffs bear the risk of failing to prove their 
claims”). 

11 Revision of the Commission’s Program Carriage Rules; Leased Commercial Access; Development of 
Competition and Diversity in Video Programming Distribution and Carriage, Second Report & Order, 26 FCC 
Rcd. 11494, 11504 (2011) (hereinafter “Second Report & Order”).  GSN’s principal claim revolves around WE 
tv, a long-established women’s programing network operated by Rainbow (now AMC Networks).  Wedding 
Central, a spin-off of WE tv, was only on the air for a brief time  

. 
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that (i) GSN’s programming is “similarly situated” to programming provided by a network 

affiliated with Cablevision, and (ii) Cablevision has treated the two similarly situated networks 

differently with respect to the selection, terms, or conditions of carriage.12 

Even if it is able to demonstrate discrimination on the basis of non-affiliation, 

GSN bears the burden of proving that its unaffiliated status “actually motivated” the cable 

operator’s decision.13  Therefore, the presence of “legitimate reasons for” Cablevision’s carriage 

decision “borne out by the record and not based on the programmer’s affiliation or non-

affiliation,” preclude a finding of discrimination.14  Examples of legitimate business reasons for 

an adverse carriage decision include a lack of subscriber demand and interest, the costs of 

carriage, unfavorable terms and conditions of carriage, lack of appeal to advertisers and better 

alternative options.15 

If it can make out a showing of impermissible discrimination, GSN has the 

additional burden of proving that the adverse carriage decision unreasonably restrained its ability 

to compete fairly.16  As the Commission has recognized in interpreting this provision, “Section 

                                                 
12 47 C.F.R. § 76.1302(d)(3)(iii)(B); see also Second Report & Order at 11504.  The regulations set out a list of 

factors relevant to the Presiding Judge’s determination that GSN and Cablevision are similarly situated: genre, 
ratings, license fee, target audience, target advertisers, and target programming.  The Commission, in an 
example concerning the similarity of two music channels, suggests that the use of the license fee and ratings 
factors are not meant to demonstrate similarity on a standalone basis, but rather can distinguish between 
networks in an instance where the two networks based on other factors, such as programming similarity, appear 
to be similarly situated.  See id. 

13 See WealthTV, 24 FCC Rcd. at 12997. 
14 TCR Sports Broad. Holding, L.L.P. d/b/a Mid-Atlantic Sports Network v. Time Warner Cable Inc., Mem. Op. & 

Order, 25 FCC Rcd. 18099, 18104 (2010); see also Tennis Channel, 717 F.3d at 985 (“Thus, if the MVPD treats 
vendors differently based on a reasonable business purpose (obviously excluding any purpose to illegitimately 
hobble the competition from Tennis), there is no violation.”). 

15 See  TCR Sports Broad., 25 FCC Rcd. at 18104, 18106, 18111-12 (noting subscriber demand, costs of carriage 
and bandwidth, and decisions of other cable operators as legitimate factors); WealthTV, 24 FCC Rcd. at 12998 
(noting terms and conditions of carriage and alternative options as relevant factors). 

16 47 C.F.R. § 76.1301(c). 
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616 . . . appl[ies] only where an anticompetitive impact is shown in a particular case.”17  The 

pertinent consideration is whether the lack of broader carriage on Cablevision limits the ability of 

GSN to compete over the long term.18  In prior Section 616 cases, this assessment has been made 

“based on the impact of the defendant MVPD’s adverse carriage action on the programming 

vendor’s subscribership, license fee revenues, advertising revenues, ability to compete for 

advertising and programming, and ability to realize economies of scale.”19  Therefore, whether a 

national programming network’s “ability to compete” is to be judged based on its performance in 

the national market—as the Commission has found in past carriage cases20—or in some 

undefined local market—as GSN incorrectly advocates in this case—a complainant cannot 

satisfy its burden “merely by showing that the defendants’ individual carriage decisions 

adversely affected its competitive position in the marketplace.”21  Section 616 “demand[s] proof 

of the significant or material detrimental effect implicit in the term ‘unreasonable restraint.’”22 

                                                 
17  Br. of Fed. Comm. Commission at 42, Time Warner Cable Inc. v. FCC, 729 F.3d 137 (2d Cir. 2013) No. 11-

4138; see also Time Warner Cable, 729 F.3d at 164 (Section 616 “prohibits only affiliation-based 
discrimination by MVPDs and only when such discrimination is shown to have an anticompetitive effect”). 

18 See Tennis Channel, Inc. v. Comcast Cable Commc’ns, Mem. Op. & Order, 27 FCC Rcd. 8508, 8539 (2012) 
(finding harms imposed on Tennis Channel by Comcast’s tiering decision were “of such a magnitude that they 
clearly restrain Tennis Channel’s ability to compete fairly with similarly situated networks”); TCR Sports v. 
Comcast, Mem. Op. & Hr’g Designation Order, 21 FCC Rcd. 8989, 8994 (MB 2006) (“TCR argues that 
without carriage by Comcast, it will be impossible for MASN to reach the necessary level of subscribership to 
achieve long-term financial viability, and that Comcast’s refusal to carry MASN thus restrains TCR from 
competing fairly.”). 

19 Second Report & Order at 11505 n.60 (citing decisions by Media Bureau).  
20  See Tennis Channel, 27 FCC Rcd. at 8539. 
21  WealthTV, 24 FCC Rcd. at 13002. 
22  See Time Warner Cable, 729 F.3d at 166; see also Tennis Channel, 717 F.3d at 991-92 (Kavanaugh, J., 

concurring) (concluding that while Section 616 “references discrimination against competitors . . . [it] does not 
ban such discrimination outright”).  In his Tennis Channel concurrence, Judge Kavanaugh emphasized that 
Section 616 “applies only to discrimination that amounts to an unreasonable restraint under antitrust law,” and 
thus, discrimination “become[s] potentially problematic . . . only when a video programming distributor 
possesses market power.” Id. at 988, 992.  Cablevision acknowledges the Presiding Judge’s finding in an earlier 
case that “arguments that antitrust standards are encased in sections 616 and 76.1301(c) are unpersuasive,” 
WealthTV, 24 FCC Rcd. at 13001, but respectfully submits that in light of Tennis Channel, this analysis is not 
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 With these standards in mind, we turn to the evidence.  It will show that GSN 

will neither be able to discharge its burden of proving discrimination nor prove that it has been 

unreasonably restrained in its ability to compete. 

II. THERE IS NO DIRECT EVIDENCE THAT CABLEVISION DISCRIMINATED 
AGAINST GSN BASED ON AFFILIATION 

A. Cablevision Made a Reasonable Business Decision to Retier GSN 

There is no document, no testimony—no evidence at all—showing that 

Cablevision’s repositioning of GSN in December 2010 had anything whatsoever to do with 

WE tv or Wedding Central.  Nor is there any proof that Cablevision based its decision on the 

affiliation or non-affiliation of GSN.   

Tom Montemagno, Executive Vice President of Programming for Cablevision, 

will testify about the history of Cablevision’s carriage relationship with GSN.  The network first 

launched on Cablevision’s systems in  under a carriage agreement  

  The  Carriage 

Agreement  

  Specifically, it provided that  

 

 

  GSN and Cablevision subsequently 

                                                                                                                                                             
consistent with the law of Section 616 claims.  See id. at 991 n.1 (Kavanaugh, J., concurring) (“Cable Act 
provisions such as Section 616 that mirror existing antitrust proscriptions serve an important regulatory 
purpose, akin to adding new police officers to enforce an existing law.”).  In all events, under either analytical 
framework, GSN has suffered no unreasonable restraint. 

23  Montemagno Direct Test. ¶ 11. 
24  CV Ex. 4 at 3 (emphases added); Montemagno Direct Test. ¶¶ 11-12.  GSN’s claim boils down to an argument 

that Cablevision was not entitled to exercise its unequivocal rights under the parties’ carriage agreement.  As 
Judge Edwards explained in his Tennis Channel concurrence, under the Commission’s regulations GSN’s claim 



 
REDACTED – FOR PUBLIC INSPECTION 

   

12 

entered into renewals that extended the term of carriage until  and  

 but  

 

  Beginning in 2005 the parties  

 

   

   

 

 

Mr. Montemagno will testify that, in the context of preparing the programming 

budget for 2011, and in response to a directive from the President of Cablevision, in July 2010 he 

and other members of Cablevision’s programming and video product management teams 

undertook an analysis of the costs and benefits of carrying GSN.28  The analysis revealed that, 

although Cablevision paid GSN  per year in license fees, very few Cablevision 

subscribers watched GSN:  according to one analysis, in 2010 the network ranked  out 

of  channels on Cablevision’s broadly distributed expanded basic tier, excluding those 

                                                                                                                                                             
is time-barred because it was brought more than one year after Cablevision and GSN entered into the agreement 
that gave Cablevision those rights.  Tennis Channel, 717 F.3d at 1003-1004 (Edwards, J., concurring) (statute of 
limitations began to run when Tennis Channel entered into a carriage agreement that gave Comcast the 
“unfettered right to carry Tennis Channel on a distribution tier of Comcast’s own choosing”); 47 C.F.R  
§ 76.1302(h). 

25  CV Exh. 4 at 12; Montemagno Direct Test. ¶ 16. 
26  Montemagno Direct Test. ¶¶ 17-25, 35-37. 
27  Id. ¶¶ 35-37. 
28 The video product management group is responsible for putting together the packages of channels, movies, and 

other content that are available for customers to purchase.  See id. ¶ 2. 
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thousands produced by Cablevision showing or even suggesting that affiliation with WE tv and 

Wedding Central motivated Cablevision’s decision to reposition GSN.  And both Robert 

Broussard (President, AMC Networks Distribution, the distribution arm of AMC Networks, Inc., 

parent company of Rainbow Media Holdings) and Elizabeth Dorée (WE tv’s Senior Vice 

President, Programming Strategy & Acquisitions) will explain that Cablevision did not consult 

with its programming affiliate in connection with its decision to retier GSN.39   

Cablevision’s lack of consideration of WE tv and Wedding Central is further 

demonstrated by its contemporaneous decision to carry another unaffiliated women’s network: 

OWN, the Oprah Winfrey Network.40  Had Cablevision been seeking to protect its affiliated 

women’s networks at the expense of GSN, it would not have launched another independent 

network that is indisputably similar in terms of programming and target audience to WE tv and 

Wedding Central, and which has,  

  In short, the evidence will show Cablevision’s carriage 

decision concerning GSN to be the product of precisely the type of non-discriminatory analysis 

that a cable operator such as Cablevision should perform in the ordinary course of its business to 

offer the most compelling service to its subscribers.  That decision cannot support a finding of 

discrimination on the basis of affiliation under Section 616.42 

                                                 
39  Broussard Direct Test. ¶ 25; Dorée Direct Test. ¶ 7.  
40  Montemagno Direct Test. ¶ 61.  Likewise, Cablevision’s decision to launch Hallmark Movie Channel (another 

women-oriented network) and many other independent networks in the last few years was motivated by 
independent judgment about the value of this programming to Cablevision’s customers, and not by any concern 
for Cablevision’s affiliated networks.  See id. ¶¶ 4-5, 61. 

41  See Dorée Direct Test. ¶¶ 24, 26; CV Exh. 159 at 5.     
42 In the past, relying on the Presiding Judge’s decision in Tennis Channel, GSN has argued that Cablevision had 

an obligation to engage in a simultaneous cost-benefit analysis with respect to its affiliated networks.  But the 
D.C. Circuit rejected the conclusion that Comcast’s “insufficiently rigorous” cost-benefit analysis in that case 
was evidence of discrimination.  Tennis Channel, 717 F.3d at 987.  In any case, had Mr. Montemagno and the 
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the law when it rejected Tennis Channel’s attempt to re-open that proceeding.45  The law 

governing GSN’s claim is unchanged:  Cablevision’s “reasonable business purpose” for retiering 

GSN defeats any claim that Cablevision discriminated on the basis of affiliation.46               

Nevertheless, GSN will attempt to undermine the business justification for 

Cablevision’s decision by mounting an ex post attack on the cost-savings rationale.  First, GSN 

will argue that Cablevision did not account for the “net benefit” it would have accrued from 

continuing to carry GSN broadly, and that Cablevision’s sacrifice of this benefit proves that 

Cablevision made its retiering decision with discriminatory intent.  Specifically, GSN’s expert, 

Dr. Hal Singer, will testify that he calculated the “losses” Cablevision ignored by ascribing a 

monetary value to Cablevision customers who called to complain after the retiering, customers 

who received a short-term promotion from Cablevision  

 after the retiering, and the small number of customers who, by his calculation, 

“churned” away from Cablevision after the retiering.47  But neither Dr. Singer nor any other 

witness will contradict Mr. Montemagno’s testimony that, in making his decision before the 

retiering, he and others at Cablevision both assessed the cost-savings in license fees the company 

would not have to pay if GSN were retiered and concluded  that GSN 

was a relatively unpopular network that would not cause a meaningful loss of subscribers.48  Nor 

will any witness or document generated before the retiering contradict Mr. Montemagno’s report 

                                                 
45  See Tennis Channel Order, 30 FCC Rcd. at 851 (“Tennis Channel claims that the court established ‘new tests’ 

for determining whether an MVPD’s denial of a request for carriage is unlawfully discriminatory . . . . We 
disagree.”). 

46  Tennis Channel, 717 F.3d at 985. 
47  Supplemental Report of Hal J. Singer, Ph.D., dated Oct. 29, 2014 (“Singer Supp. Report”) ¶¶ 4-8.   
48  Montemagno Direct Test. ¶¶ 44-59. 
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arguing that the network is similarly situated to one of Cablevision’s affiliated networks.  

Similarity is necessarily a fact-intensive inquiry that turns on a detailed analysis of factors such 

as “genre, ratings, license fee, target audience, target advertisers [and] target programming.”57  

Such an analysis, properly grounded in the evidence, cannot support a finding of substantial 

similarity between GSN, a game-centric network designed to have “broad appeal” to male and 

female viewers, and WE tv, a network indisputably programmed to attract women viewers.58 

1. The Networks 

GSN launched in 1994 as the Game Show Network.59  In its early years, GSN’s 

programming consisted almost exclusively of a library of 1960s and 1970s game show reruns.60  

Game Show Network changed its name to GSN in 2004 and acquired some original 

programming to supplement its library of re-runs; but that original programming has also 

focused on game shows and other competition-based programming.61 

WE tv came into being as Romance Classics, a network showing acquired 

romance movies and television shows.62  Rebranding itself as WE:  Women’s Entertainment and 

subsequently as WE tv, the network expanded its programming to include reality shows and 

                                                 
57 Second Report & Order at 11504.  Although GSN asserts that the test is whether the networks “generally 

compete with each other and have similar levels of viewer popularity” and then evaluates its similarity to WE tv 
and Wedding Central under this self-created standard, the Commission has never suggested any such approach. 
See Game Show Network, LLC v. Cablevision Systems Corporation, Program Carriage Complaint, File No. 
CSR-8520-P, ¶ 35 (Oct. 12, 2011) (“Complaint”). 

58  Wedding Central’s dissimilarity from GSN under various metrics is discussed in section III.C, below.   
59 Complaint ¶ 15. 
60 Egan Direct Test. ¶ 45. 
61 See CV Exh. 12 at 20; see also Tim Brooks & Earle Marsh, The Complete Directory to Prime Time Network 

and Cable Shows, at 515-16 (9th ed. 2007) (“For the network’s first half a dozen years its schedule consisted 
mostly of reruns of daytime game shows of the 1970s-1990s . . . . In 2004 the network shortened its name to 
simply GSN and began experimenting with reality and other nontraditional game show formats . . . . In 2005, 
amid viewer complaints, it began shifting back to traditional game shows . . . .”).        

62 See Brooks & Marsh, supra, at 1477 (“This women’s network was originally launched as a movie channel 
called Romance Classics . . . specializing in romantic movies, dramas and specials.”).   
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2012, 2013, and the first half of 2014, and came to the same conclusions: GSN’s programming 

was dominated by game shows (  percent), while WE tv showed no games shows at all; 

WE tv dedicated  percent of its broadcast hours to Reality, Comedy, Drama, Movie, and 

News, while GSN showed that content only percent of the time.79 

GSN has no direct response to Mr. Egan’s expert opinion.  Neither of its expert 

witnesses has engaged in a comprehensive review of the programming on the two networks, 

much less performed a genre analysis.  In the end, GSN is reduced to making a few general 

observations about “relationship” programming transmitted by both networks.  But as Mr. Egan 

correctly points out, relationship programming “is a vague subject matter, not a genre.  It is, 

perhaps, the most common subject matter on television, being regularly a part of nearly all TV 

genres . . . [and] is so vague and encompassing that it fails to be a distinct and distinguishing 

measure.”80  Viewed in this light, it is crystal clear that there was virtually no overlap between 

the program genres on the two networks. 

(b) The Look and Feel of Programming on GSN and WE tv Was 
Very Different 

Mr. Egan has also examined the look and feel of GSN and WE tv.  Based on 

extensive viewing of shows, clips, and “sizzle reels” of each network, he concluded that “the two 

networks, to varying degrees, use their visual and audio languages to create very different 

personalities.”81  Mr. Egan will testify that GSN’s look and feel could best be described as 

“Traditional Game Show” with a powerful emcee, dramatic music, flashy lighting and a single 

                                                 
79  See id. ¶ 287. 
80 Id. ¶ 110. 
81 Id. ¶ 72. 
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connection between the programming on the two networks.89 

(c) The Differences in Programming and Look and Feel Were 
Reflected in Viewer Perception About the Networks 

Cablevision’s survey expert, Hal Poret, in 2012 conducted a rigorous, scientific 

survey of television viewers both in the New York metropolitan area in which Cablevision 

viewers are located as well as in a national sample.90  Using well-accepted marketing survey 

techniques, Mr. Poret asked respondents to rate the similarity or dissimilarity in programming of 

each of ten pairs of networks on a scale of 0 to 10, with 0 meaning extremely dissimilar and 10 

extremely similar.91  The survey shows that television service subscribers considered 

programming on GSN and WE tv to be very dissimilar, with an average similarity rating of 1.32 

among the New York DMA sample and 1.38 among the national sample.92  By contrast, 

networks such as Lifetime and Oxygen, two networks featuring women’s programming, have 

similarity ratings of 7.50 and 7.47 in the New York and national samples, respectively.93  And 

WE tv, when itself paired with another women’s network, Oxygen, garners similarity ratings of 

7.62 (New York) and 7.56 (national).94  Mr. Poret’s findings, which are not challenged by any 

contrary survey evidence, are robust, with no variation overall among viewers depending on age, 

gender, geographic region, type of television service or any other factor measured.95  It is 

powerful, objective evidence that cable television viewers did not perceive GSN and WE tv to 

have similar programming. 

                                                 
89 Complaint ¶ 20; Dorée Direct Test. ¶ 30.  
90 See generally Poret Direct Test.  
91 Poret Direct Test. ¶ 11. 
92 Id. ¶¶ 28-29. 
93  Id. ¶ 30. 
94  Id. ¶ 34. 
95 Id. ¶ 36. 
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WE tv attracted a starkly different audience.  WE tv delivered an overwhelmingly 

female audience concentrated in the targeted demographics.  On average approximately 

percent of the network’s viewers were women during the relevant time period; percent of 

those women viewers fell within the 18-49 and 25-54 ranges.109  The median age of WE tv’s 

viewers typically hovered in the 110 

Cablevision’s economics expert, Mr. Orszag, confirms that there was little 

overlap among the networks’ viewers.  Mr. Orszag performed a detailed analysis of 

 

  

 

 

111 

Mr. Orszag corroborates his conclusion by  

 

 

   

 as a result, Mr. Orszag concludes that “prior to Cablevision’s re-tiering of GSN, WE tv 

faced only negligible competition for viewership from GSN.”113  And he further tests this finding 

by using Nielsen data of audience overlap between networks, analyzing what are referred to as 

                                                 
109 See Egan Direct Test. ¶¶ 196, 204-05. 
110 See Blasius Direct Test. ¶ 32;  
111 Orszag Direct Test. ¶ 12. 
112 Id. ¶ 60.  
113 Id. ¶ 61. 
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“duplication” reports.   

  As Mr. Orszag states: “GSN ranks low on the list of networks watched by WE tv 

viewers.”114 

6. Advertisers Did Not View WE tv and GSN to Be Similarly Situated 

The evidence as to whether advertisers viewed GSN and WE tv as similarly 

situated is in the same vein: they did not.  As Cablevision’s advertising expert, Larry Blasius, 

will testify, the different demographics of the audiences for the two networks would lead 

advertisers to conclude that the networks were not similarly situated.  And Mr. Orszag will 

testify about the demographic “distance” between GSN and WE tv audiences shown by 

quantitative analysis, as well as the absence of any meaningful competition for advertisers 

between the two networks. 

Advertisers primarily focus on four factors in selecting cable networks on which 

to place advertisements:  cost per thousand viewers (“CPM”), demographic ratings, median age 

of viewership, and audience concentration/skew.115  Each of these factors shows the contrast 

between GSN and WE tv: 

Demographics.  The two networks had significantly different Nielsen ratings 

within the W18-49 and W25-54 demographics that are most valuable to advertisers targeting a 

female audience.116  In broadcast year 2009-2010, WE tv’s ratings for the W18-49 demographic 

exceeded those of GSN by approximately  percent during primetime and  percent 

on a total day basis.  In the W25-54 demographic, WE tv again enjoyed a sizable advantage, 

                                                 
114 Id. ¶ 77. 
115 Blasius Direct Test. ¶ 19. 
116 Id. ¶ 30. 
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exceeding GSN’s ratings by approximately percent during primetime and  percent 

for the total day.  These are meaningful differences from an advertising perspective and 

demonstrate why an advertiser seeking to reach the key women’s audience would not consider 

GSN to be a substitute for WE tv.117 

Median Age.  GSN undeniably skewed significantly older than WE tv.  For 

broadcast year 2009-2010, WE tv’s female viewers had a median age of  in primetime 

and on a total day basis, while GSN’s had a median age of  for both time 

periods.118  As a result, advertisers targeting the W18-49 or W25-54 demographics would view 

GSN as an inefficient way to reach their target audiences.  WE tv’s median age, by contrast, fit 

comfortably within the range of each demographic group.119  This age difference further 

underscores the fundamental difference between the networks from an advertising perspective. 

Audience Concentration.  Viewers W18-49 and W25-54 constituted only 

 and  percent, respectively, of GSN’s total audience.  WE tv delivered more 

than double that amount, with  percent of WE tv’s total audience within each of these 

age groups.120  As a result, WE tv was a much more attractive platform to reach women in the 

W18-49 and W25-54 demographics. 

CPM.  CPM measures the relationship between the price of advertising and the 

size of the audience delivered.  In 2010, WE tv ranked  among cable networks with an 

average CPM of   GSN, on the other hand, ranked  with an average CPM of 

                                                 
117 Id. 
118 Id. ¶ 32. 
119 Id.  
120 Id. ¶¶ 35-36. 
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carried WE tv on highly penetrated tiers.136  Even DIRECTV, GSN’s majority owner, carried 

WE tv on a widely distributed tier.137  Moreover, Cablevision did not uniformly carry all of its 

affiliated networks on the expanded basic tier:  IFC and the Sundance Channel—both owned by 

the same Cablevision affiliate that owned WE tv—enjoyed less broad carriage.138 

Similarly, although GSN will argue that the carriage Cablevision’s so-called 

“peers” gave to GSN during the relevant time period shows discrimination, that does not 

demonstrate that Cablevision made its carriage decision on the basis of affiliation.  Whatever 

inference can be drawn from this comparison, it is outweighed by the overwhelming evidence 

that Cablevision’s decision to retier GSN was motivated by GSN’s lack of popularity among 

Cablevision subscribers and the savings that would result from the retiering.  Moreover, GSN’s 

argument concerning carriage on other MVPDs ignores the fact that Cablevision is far from the 

only MVPD to have determined to give less than full carriage to GSN.  As Mr. Orszag 

demonstrates in his direct testimony,  

   

 

 

   

 

                                                 
136 Broussard Direct Test. ¶ 12. 
137 Id.  Carriage of WE tv and GSN on competing MVPDs has little bearing on the central question in this case, 

whether Cablevision made its carriage determination with respect to GSN on the basis of affiliation.  As set 
forth in section II.A above, there is no evidence whatsoever that the GSN decision was linked in any way to 
consideration of its impact on WE tv or any other affiliated network. 

138 Montemagno Direct Test. ¶¶ 78-80. 
139  Orszag Direct Test. ¶ 156. 
140  Id. ¶ 156 n.193. 
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Nor can GSN make any credible argument that Cablevision treated Wedding 

Central more favorably than GSN on the basis of affiliation.  Although it is true that Cablevision 

was only one of three MVPDs to launch Wedding Central,  

   

 

  Likewise, GSN cannot claim that Wedding Central received superior channel 

placement: when it launched, Cablevision put it on channel 177, hardly a coveted spot in the 

channel line-up.151  And although Cablevision provided marketing support to Wedding Central, 

GSN ignores the fact that  

 

    

 

 

   

 

 

Finally, the fact that Cablevision shuttered Wedding Central after just two years 

of operation confirms that Cablevision did not undertake any “profit sacrifice” on behalf of its 

                                                 
150 Montemagno Direct Test. ¶¶ 86-88. 
151 Id. ¶ 82.  If GSN claims poor channel placement as an independent basis for a finding of discrimination (an 

allegation that appears nowhere in its complaint), the Presiding Judge has yet another basis on which to dismiss 
GSN’s complaint on statute of limitations grounds.  GSN was aware of its “poor” channel placement on 
Cablevision’s systems as early as 2005, when it was moved from channel 67 to channel 88 in the majority of 
communities served by Cablevision, and it should have been aware of WE tv’s channel position during the same 
time period.  GSN cannot explain why it waited six years to complain of this allegedly discriminatory act.         

152  Id. ¶¶ 74, 86-87.          
153  Id. ¶¶ 76-77.          
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affiliated networks.   

 

  There is no evidence that GSN can present at 

trial showing that Cablevision discriminated against GSN and in favor of Wedding Central on 

the basis of affiliation. 

IV. CABLEVISION’S RE-TIERING DECISION DID NOT UNREASONABLY 
RESTRAIN GSN’S ABILITY TO COMPETE FAIRLY 

Even if GSN is able to establish discrimination, its claims will fail because it 

cannot demonstrate that the re-tiering has had “the effect of . . . unreasonably restraining [its] 

ability to compete fairly.”155  GSN will no doubt seek to ignore the plain language in 

Section 616, and argue that evidence of lesser harm is enough for its discrimination claim to 

succeed.  But a showing that the retiering “adversely affected [GSN’s] competitive position in 

the marketplace” is not enough.156  Section 616 requires more: namely, “proof of the significant 

or material detrimental effect implicit in the term ‘unreasonable restraint.’”157 

As we fully set out in our summary decision motion, GSN will not be able to 

prove that Cablevision’s carriage decision unreasonably restrained its ability to compete fairly.   

Here are the indisputable facts:  since the retiering, GSN has grown from  

subscribers to  today, and has told its advertisers that it will soon reach 

.158  GSN has  in every agreement it has 

negotiated since the Cablevision retiering, including agreements with the largest MVPDs in the 
                                                 
154  Dolan Tr. at 17:2-19:4; Dorée Direct Test. ¶ 33. 
155 Second Report & Order at 11505. 
156  WealthTV, 24 FCC Rcd. at 13002. 
157 Time Warner Cable, 729 F.3d at 166.   

158  CV Exh. 256, at 4-5; CV Exh. 325 at 7.   
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applied by advertisers making purchasing decisions in the national television market.164  

Similarly, in the WealthTV litigation, the Presiding Judge found significant that the four 

defendant MVPDs foreclosed the nascent network from approximately 48 million subscribers—

roughly half the national market.165   

Nothing close is presented here.  At the time of the retiering, GSN was fully 

distributed to  million subscribers, of which  million were Cablevision video 

subscribers.166  GSN lost approximately subscribers in the New York 

metropolitan area as a result of Cablevision’s re-tiering decision,  

.  GSN can make no credible 

argument that its ability to compete for subscribers, viewers, programming, or advertising in the 

national marketplace was unreasonably restrained by Cablevision’s decision. 

GSN will argue instead that it has been foreclosed from subscribers in some 

undefined local market.  Neither GSN nor its expert explains why its competitive position should 

be assessed in a local market, or defines the parameters of the relevant market.  And GSN has 

produced no evidence that it has been unreasonably restrained in its ability to compete for 

subscribers, viewers, or advertising in the New York DMA or any other local market.  What the 

evidence does show is that the retiering decision has had no meaningful impact on GSN. 

Because of its penetration on other MVPDs, including Cablevision’s direct 

competitors, GSN now has over  subscribers in the New York DMA.  As of 

                                                 
164 Tennis Channel, 26 FCC Rcd. at 17198-201. 

165  WealthTV, 24 FCC Rcd. at 13001-02, 13001 n. 270.  See also TCR Sports Broad., 21 FCC Rcd. at 8994, in 
which the Media Bureau credited plaintiff MASN’s allegations that “it [would] be impossible” to “achieve 
long-term financial viability” without carriage from defendant Comcast. 

166  CV Exh. 256 at 5; GSN Exh. 175 at 5.   
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2013, this included Verizon FiOS subscribers,  Time Warner 

Cable subscribers  and approximately  DISH and 

DIRECTV subscribers.167  Cablevision subscribers who wished to continue to watch the network 

could either sign up for a tier of service that included it (as some  did)168 or they 

could switch to any of Cablevision’s formidable competitors that carried GSN more broadly.169 

GSN cannot possibly argue that it has been restrained in competing for subscribers in the New 

York DMA when the cable homes in the market now receive GSN and all other 

remaining cable television subscribers, on Cablevision or otherwise, have the ability to access 

the network. 

Not surprisingly, moreover, the testimony of Cablevision executive Tom 

Montemagno will show that Cablevision cannot exercise any meaningful degree of market power 

to disadvantage GSN.  To the contrary, the subscriber base for Verizon FiOS has only increased 

in Cablevision’s footprint, while Cablevision subscribers have decreased.170  Cablevision also 

faces increased competition from video program providers that supply video content directly 

over the Internet directly from broadcast or cable networks or through aggregators of video 

content such as Netflix or Hulu.171 

Despite its strong subscriber numbers in the New York DMA, GSN will argue 

that it lost viewers because of the retiering.  But data cited by GSN’s own expert contradicts any 

                                                 
167  CV Exh. 319; CV Exh. 271; GSN Exh. 175. 
168  GSN Exh. 246.  As of June 2014, approximately Cablevision subscribers received GSN through 

their subscriptions to the Sports & Entertainment tier on an a la carte basis or as part of Cablevision’s iO Gold 
package.      

169 See Orszag Direct Test. ¶ 144. 
170  Montemagno Direct Test. ¶ 31; GSN Exh. 175 at 21; CV. Exh. 271.  
171  Montemagno Direct Test. ¶ 32.  
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protection of the speech and press provisions of the First Amendment.”182  The remedy GSN 

seeks here—an order requiring Cablevision to restore GSN to the expanded basic tier—would 

infringe Cablevision’s speech rights by forcing Cablevision to speak to its subscribers in a 

manner not of its choosing.   

The Commission has described the principal purpose of the program carriage 

rules to be the promotion of fair competition between “similarly situated” programmers.183  But 

even in the interest of promoting competition, the Commission’s power to interfere with 

Cablevision’s carriage decisions is constrained by the First Amendment, which requires any 

remedy imposed by the Commission to “further[] an important or substantial governmental 

interest.”184  Recent opinions from the D.C. Circuit and Second Circuit make it clear that such a 

substantial governmental interest exists only “when the video programming distributor possesses 

market power in the relevant market.”185  GSN will be unable to prove that Cablevision has 

market power in any relevant market, much less that it has market power in the “national video 

programming distribution market” identified by the Commission and Judge Kavanaugh as the 

                                                 
182 Turner Broadcasting Sys., Inc. v. FCC, 512 U.S. 622, 636 (1994); see also Tennis Channel, 27 FCC Rcd. at 

8545 (noting an MVPD’s “First Amendment Rights are implicated” by a carriage remedy because an MVPD “is 
entitled, in the exercise of its editorial discretion, to choose to carry” the networks it desires). 

183  See Second Report and Order at 11497-98. 
184 Tennis Channel, 27 FCC Rcd. at 8547-48; Second Report & Order at 11497-98.  Cablevision limits its argument 

here to an “as-applied” challenge to the Commission’s authority, based on an “intermediate scrutiny” standard.  
Nevertheless, Cablevision reserves the right to argue at the hearing or on appeal that Section 616 and the 
Commission’s carriage discrimination regulations are facially unconstitutional under a strict scrutiny standard.   
But see generally Time Warner Cable, 729 F.3d 137.        

185  See Tennis Channel, 717 F.3d at 993 (Kavanaugh, J., concurring); see also Time Warner Cable Inc., 729 F.3d at 
165 (“The program carriage regime requires an unaffiliated-network complainant to make a case-specific 
showing that an MVPD ‘unreasonably restrained’ its ability to ‘compete fairly,’ and market power is generally a 
‘significant consideration’ under such a requirement.”) (internal citations omitted); Agape Church, Inc. v. FCC, 
738 F.3d 397, 414-15 (D.C. Cir. 2013) (Kavanaugh, J., concurring) (concluding that “absent a finding of market 
power, the Government may not infringe on the cable operators’ editorial discretion”). 



 
REDACTED – FOR PUBLIC INSPECTION 

   

49 

“relevant market” in the Tennis Channel case.186  Evidence at trial will show that it is the 

national market in which GSN competes for advertisers and viewers, and that GSN has been 

flourishing in this market since the retiering.  Indeed, with only a share of total 

nationwide MVPD subscribers, Cablevision could not have exercised market power in the 

national video programming distribution market as a matter of law.187       

Likewise, GSN will be unable to prove that Cablevision exercised market power 

in the New York DMA as a matter of fact.  It is beyond question that Cablevision faces 

significant competition from other MVPDs.  GSN’s own Complaint asserts that GSN is available 

to subscribers on an expanded basic service level on Cablevision’s “in-market competitors 

AT&T, DIRECTV, DISH and Verizon FiOS.”188  These MVPDs collectively have well over two 

million subscribers in the New York DMA, many of whom live in Cablevision’s footprint and 

have chosen to forego Cablevision service in favor of its competitors.189  Verizon FiOS alone has 

added almost 500,000 subscribers in the New York DMA in the last five years, while 

Cablevision has lost more than 200,000.190  Thus, the robust competition in the New York DMA 

today shows that any concerns about “bottleneck” control in the cable industry animating prior 

decisions under Section 616 simply do not apply to Cablevision today.191  This eliminates any 

justification for compelling Cablevision’s speech.  On this record, any reversal of Cablevision’s 

legitimate exercise of its editorial discretion would contravene the First Amendment. 

                                                 
186  Tennis Channel, 717 F.3d at 992 (Kavanaugh, J., concurring).   
187  Tennis Channel, 717 F.3d at 992, 994 (Kavanaugh, J., concurring) (“In today’s highly competitive market, 

neither Comcast nor any other video programming distributor possesses market power in the national video 
programming distribution market.”).   

188  Complaint ¶ 24. 
189  CV Exh. 271; Montemagno Direct Test. ¶ 31.    
190  Montemagno Direct Test. ¶ 31; GSN Exh. 175 at 22; CV. Exh. 271. 
191  Tennis Channel, 717 F.3d at 993-94 (Kavanaugh, J., concurring).   




