WASHINGTON, DC S. JENELL TRIGG

MEMBER
202-416-1090
strigg(@lermansenter.com

June 5, 2015

VIA ELECTRONIC FILING

Marlene H. Dortch, Esq.

Secretary

Federal Communications Commission
Office of the Secretary

445 Twelfth Street, SW

Washington, DC 20554

Re: Ex Parte Notice, Written Presentation: WT Docket Nos. 14-170
and 05-211, GN Docket No. 12-268, and RM-11395

Dear Ms. Dortch:

On June 3, 2015, Stephen Hillard, CEO of Council Tree Investors, Inc.(“Council Tree”)
(participating by telephone); George Laub, Managing Director of Council Tree; and Dennis P.
Corbett and the undersigned, both with Lerman Senter PLLC, counsel to Council Tree, met with
Roger C. Sherman, Chief, Wireless Telecommunications Bureau (“WTB”); Jean Kiddoo, Deputy
Chief, WTB; Sue McNeil, Special Advisor to the Bureau Chief, WTB; Johanna Thomas, Legal
Advisor to the Bureau Chief, WTB; and Margaret Wiener, Chief, Auctions & Special Access
Division, WTB. The policy and legal issues discussed related to the FCC’s designated entity
(“DE”) program and Council Tree’s various filings in the aforementioned dockets, as well as the
attached written presentations.

Council Tree emphasized that due to competition brought by DEs, Auction 97 was a
resounding success on many levels, i.e., record-breaking revenue fueled by new entrant
competitors in large markets, full funding of First Net, and major deficit reduction resulting from a
$29 billion surplus in revenue. If the FCC, however, were to impose improvident restrictions on
the DE program that disable the type of large investor DE alliances which drove Auction 97 to
record levels, multiple studies Council Tree has submitted on the record project that revenues
generated by the forward auction portion of the upcoming Broadcast Incentive Auction (“BIA™)
would fall dramatically, imperiling the success of the BIA. The fallout and negative repercussions
from such a BIA failure would be immense. The BIA is a historic undertaking, with many
variables, including FCC commitments-to-come to pay broadcasters amounts high enough to
persuade them to relinquish enough spectrum to make the forward auction’s spectrum offerings
attractive to wireless bidders. Leaving aside, for purposes of argument, deficit reduction (which
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the BIA’s enabling statute establishes as the dedicated purpose of all surplus revenue), the forward
auction must raise, at a minimum, enough revenue to cover FCC financial commitments of now
unknown size to spectrum-relinquishing broadcasters, the FCC’s administrative costs in designing
and conducting the BIA, and relocation reimbursements up to $1.75 billion to broadcasters that do
not relinquish spectrum and stay in the television business.

In light of the importance of the imminent BIA, the FCC should find ways to strengthen the
DE program to help ensure BIA success, and reject self-serving large incumbent invitations to
adopt proposals that will disable large market bids by DEs. A key metric the Commission should
use to evaluate the impact of any DE-disabling proposal is premised on the Bidder Effect, which
holds that additional bidders generate additional revenue. The Bidder Effect is recognized by
multiple third party experts and is unrefuted in the record. No single variable will impact the BIA
more than the Bidder Effect. Indeed, a result of the Bidder Effect and any DE-disabling proposals,
competition in the BIA stands to be reduced by up to 50%, resulting in a corresponding reduction
in projected BIA revenues. Its likely impact will begin to be felt ahead of the BIA as broadcasters
learn of and focus on the negative impacts of the DE-disabling proposals.

Council Tree also noted that changes to the DE program cannot lawfully be based on
perceptions created by mere allegations unsupported by facts. Cited precedent and data in the
record of this proceeding as a whole overwhelmingly establish that: the involvement of large
investors in Auction 97 has been recognized as essential from the beginning of the DE program to
allow the program to fulfill multiple Statutory Mandates (e.g., widely disseminating licenses
among all geographic markets, promoting competition, and avoiding license concentration). There
are multiple examples in the administrative record of successful DE alliances with large investors,
including past such alliances involving today’s large incumbent critics of the DE program. In
addition, claimed DE harms are illusory. Taxpayers gained a more than $20 billion bonanza rather
than suffered a $3.5 billion loss from DE participation in Auction 97. And RLECs were not
harmed by DE bidding. RLECs participated in relatively low numbers in Auction 97 (down 71%
from Auction 73 — from 80 to 23 registered bidders), placed non-competitive bids for most of the
licenses they lost (only bidding 29% of final winning bids), and found a fiercer rival for spectrum
in AT&T than they did in strategically-allied DEs (AT&T dominated Auction 97 and outpaced the
next largest RLEC competitor by two times).

The legislative history of the Omnibus Budget Reconciliation Act of 1993 (“OBRA™)
makes clear that Congress was concerned about the ability of small businesses and new entrants,
especially minority- and women-owned businesses, to enter the telecommunications industry and
to participate in competitive bidding proceedings in a capital intensive wireless industry. The term
“small business” is relative. Today’s small business DE, which is the vehicle through which the
Commission has chosen to implement the DE program post-Adarand, must be able to raise large
sums of capital in order to compete against incumbents of all sizes and to construct a wireless
network. Incumbents have unique advantages over new entrants, including existing revenue and
subscribers, built out network facilities, and access to traditional financing. The cost of acquiring
spectrum has increased since the OBRA, as well as the cost to construct a network. Other



Marlene H. Dortch
June 5, 2015
Page -3-

]_S

comments in the record document this fact, such as the Wood & Wood study accompanying King
Street Wireless Reply Comments (filed May 21, 2015), Exhibit 1.

Council Tree also reiterated that many of the proposals offered by AT&T and other large
incumbents (as well as various coalitions of rural telephone companies) are “poison pills” that will
effectively kill off the DE program by hindering or negating DEs’ access to capital. For example,
proposals for a cap on the DE bidding credit are nonstarters, especially for new entrants. See, e.g.,
Letter from Joan Marsh, VP — Federal Regulatory, AT&T, et al., to Roger Sherman, Chief,
Wireless Telecommunications Bureau, FCC, WT Docket No. 14-170 et al. (filed May 11, 2015)
(proposing a $10 million cap per bidding DE entity). Significantly, of the AT&T 26-Rural DE
Coalition, only 12 were bidders in Auction 97.

Council Tree is opposed to any DE bidding credit cap or restriction, whether the cap is
based on revenue, small business size standard, or is a flat cap such as $10 million. The record is
devoid of any data or other factual support for DE bidding credit cap proposals. Such proposals
will benefit large incumbents in particular, and are based on nothing more than bare allegations
which have now been refuted on the record.

Bidding credits are the last remaining incentive to foster competition by DEs in a consolidated
wireless industry. Diminishment of the value or use of a bidding credit through an arbitrary cap would
be inherently anti-competitive and totally incompatible with a free marketplace. A cap restricts DEs —
especially new entrant DEs — to small markets and small spectrum blocks, which is inconsistent with
the statutory mandates under Section 309(j) to ensure the widespread dissemination of licenses, to
avoid the excessive concentration of licenses, and to promote small businesses, rural telephone
companies, and minority- and women-owned businesses. 47 U.S.C. § 309(j)(3)(B).

Council Tree also discussed the repeal of the AMR rule, emphasizing that the rationale for
the rule that restricts a DE from leasing or wholesaling more than 25% of its spectrum capacity to
a single entity is flawed and unsupported by Section 309(j) or its legislative history. Both leasing
and wholesaling are common business practices in the industry that provide service to the public.
The current restrictions are out of step with the current marketplace and therefore should be
repealed. Council Tree emphasized that the administrative record demonstrates that access to
capital continues to be a market entry barrier for DEs, especially for minority and women-owned
businesses, just as it was in the DE program’s early years. Today, industry consolidation, the cost
of acquiring spectrum at auction, the cost of construction, and the cost to compete at retail against
any incumbent have all increased. Against this background, any change to the DE program must
be demonstrably necessary to remedy a fact-based harm, in a manner that is consonant with all of
the Statutory Mandates for all DEs. One of the major problems with the now vacated 2006 DE
Rules was the individual and compounded impact of each major change to the DE program; these
multiple impacts sharply reduced the competitive potential of Auctions 66 and 73 and threaten to
do the same for the BIA.
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During the meeting, Council Tree highlighted the two principal problems with the array of
DE-limiting proposals by drawing attention to pages 17, 22 and 23 of the attached presentation,
which demonstrate the paucity of factual support for any of the DE-limiting proposals as well as
the devastating effect that such proposals will have on the BIA.

Please contact the undersigned if you have questions or comments.
Sincerely,
/s/ S. Jenell Trigg

S. Jenell Trigg
Counsel to Council Tree Investors, Inc.

Attachments

cc:  Roger C. Sherman
Jean Kiddoo
Sue McNeil
Johanna Thomas
Margaret Wiener



Exhibit A: WTB Presentation Materials
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Exhibit B: Updated RLEC Analysis
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