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PETITION FOR RECONSIDERATION

INTRODUCTION 
Petitioner J. Sterling Morton High School District 201 (“Morton”) respectfully 
requests that the Wireline Competition Bureau (“Bureau”) reconsider its decision1

to deny Morton’s requests for review of decisions of the Universal Service 
Administrator. 

Morton prays that for the reasons stated in this Petition for Reconsideration the 
Bureau will grant the invoice deadline extensions sought. 

BACKGROUND 
Morton is a school district in Cicero, Illinois, which prides itself on its student-
centered instruction philosophy, based on a curriculum designed to prepare over 
8,000 students for higher education and to become productive, contributing 
members of society. 

On 8/23/2012 Morton submitted invoice deadline extension requests to Universal 
Service Administrative Company (“USAC”) for certain funding requests. On 
10/11/2012 USAC issued denials of those requests. 

Bureau precedent and policy in effect on the date of Morton’s invoice deadline 
extension request were to grant appeals of such requests denied by the Fund 

                                           
1 Hancock et al. Order, DA 15-570 released 5/11/2015 
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Administrator2, regardless of how much time had passed between the invoice 
deadline and the request for a deadline extension3. 

On 12/10/2012 Morton submitted to the Federal Communications Commission 
(“Commission”) a request for review of the Universal Service Administrator’s 
decisions. 

The Commission’s Rules4 provide that the Bureau shall, within 90 days, take 
action in response to a request for review of an Administrator decision that is 
properly before it. However, as of 3/11/2013 the Bureau had not yet issued a 
decision on Morton’s appeal. 

The Rules provide that the Bureau may extend the time period for taking action 
on a request for review of an Administrator decision for a period of up to 90 days, 
and over the years the Bureau5 has in fact granted itself extra time – nearly 
always 30 or 60 days – to issue a decision when the Bureau deemed extra time 
was necessary6. However, in the case of Morton’s appeal the Bureau did not 
elect to extend the time period for it to take action. 

                                           
2 E.g., see Canon-McMillan School District Order, 23 FCC Rcd 15555 (2008), where the Bureau 
found that in cases where a staff change or inadvertent error by staff resulted in the late filing of 
the FCC Form 472, and where the applicants demonstrated that they made a good faith effort to 
comply with E-Rate program rules, invoice deadline extensions should not be denied. 
3 E.g., see Alton Community Unit Order, 25 FCC Rcd 7089 (2010), where the Bureau granted 
appeals seeking invoice deadline extensions for FY1998 funding requests; and Clintonville Public 
School District Order, 27 FCC Rcd 416 (2012), where the Bureau granted an appeal seeking 
invoice deadline extensions for FY2000 funding requests. From the release of the Canon-
McMillan Order in 2008 until the release of the Hancock Order, we have found not even one case 
in which the Bureau’s denied an appeal of a Fund Administrator decision to deny an invoice 
deadline extension request. 
4 47 CFR §54.724 
5 And its predecessor, the Common Carrier Bureau 
6 E.g., see 
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The Rules also provide that the Commission may extend the time period for 
taking action of a request for review of an Administrator decision pending before 
the Wireline Competition Bureau.  The Commission has typically granted 
additional time only in cases where it identified novel or complex issues, and the 
additional time grant has typically been 30 to 60 days.  However, the 
Commission did not elect to issue such an order with respect to Morton’s appeal. 
Therefore, the deadline by which the Bureau was required to issue a decision on 
Morton’s appeal remained unchanged at 3/11/2013. 

On 7/23/2014 the Commission released the E-Rate Modernization Order7, with 
an effective date for most provisions set at 30 days after publication in the 
Federal Register. That order provided for far-reaching changes to the E-Rate 
program, including a policy change for the grant of invoice deadline extensions. 
The order was published in the Federal Register on 8/19/2014. The order’s 
effective date of 9/18/2014 is 756 days after Morton submitted its invoice 
deadline extension to USAC, 647 days after Morton filed its request for review, 
and 556 days after the date by which the Bureau was required by Commission 
Rule to issue a decision. 
                                                                                                                                 

7 See E-Rate Modernization Order, 29 FCC Rcd 8870 (2014), 79 FR 49159 (2014). 
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On 5/11/2015 the Bureau released the Hancock Order8, in which it applied the 
pre-2014 funding year provisions of the E-Rate Modernization Order to Morton’s 
8/23/2012 invoice deadline extension requests and denied Morton’s 12/10/2012 
appeal. 

STANDARDS FOR PETITION FOR RECONSIDERATION 
Instant Petition for Reconsideration meets the standards set in the Commission’s 
Rules9. 

This petition relies on facts or arguments which relate to events which have 
occurred or circumstances which have changed since Morton’s 12/10/2012 
appeal10. 

Furthermore, the Commission has previously found that, under certain 
circumstances, rigid adherence to certain E-rate rules and requirements that are 
“procedural” in nature does not promote the goals of section 254 of the 
Telecommunications Act of 1996 – ensuring access to discounted 
telecommunications and information services to schools and libraries – and 
therefore does not serve the public interest11. Therefore, it is in the public interest 
for the Bureau to consider the facts and arguments herein12. 

DISCUSSION: Retroactive application of the E-Rate Modernization Order’s
more stringent standard for invoice deadline extension requests to 
requests submitted prior to the effective date of the E-Rate Modernization 
Order is impermissible retroactive rulemaking. 

Under the Administrative Procedure Act, substantive Commission rules apply 
prospectively, not retroactively, with limited exceptions not relevant here. Courts 
have drawn a distinction between agency decisions that “substitut[e]… new law 
for old law that was reasonably clear,” and those that are merely “new 
applications of existing law, clarifications, and additions13”. Where substitution 
occurs, the new law may be given prospective-only effect to “protect the settled 

                                           
8 Hancock et al. Order, DA 15-570 released 5/11/2015 
9 47 CFR §1.106 
10 47 CFR §1.106(c)(1) 
11 See Request for Review of the Decision of the Universal Service Administrator by Bishop Perry 
Middle School, 21 FCC Rcd 5316 (2006). 
12 47 CFR §1.106(c)(2) 
13 AT&T Co. v. FCC, 454 F.3d 329, 332 (D.C. Cir. 2006); Verizon Tel. Cos. v. FCC, 269 F.3d 
1098, 1109 (D.C. Cir. 2001). 
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expectations of those who had relied on the preexisting rule” 14. In other words, a 
decision that “attaches new legal consequences to events completed before its 
enactment”, such as increasing a party’s liability for past conduct, creating a new 
obligation, or imposing a new duty with respect to transactions already 
completed, is a substitution of an old law and may only be applied 
prospectively15. An agency decision therefore cannot be applied retroactively if it 
"alter[s] the past legal consequences of past actions”, and federal agencies are 
prohibited from enacting retroactive “rules” (whether codified as rules or whether 
issued as orders) without explicit congressional authorization to do so.16

In Canon-McMillan the Bureau found in its review of 20 appeals seeking review 
of Administrator decisions that invoice deadline extension requests denied by 
USAC should be granted. The Bureau recognized that filing deadlines are 
necessary for the efficient administration of the E-Rate program; but the Bureau 
also found that when an invoice deadline is missed, a requested deadline 
extension should be granted. When applicants who were denied invoice deadline 
extensions by USAC (as a consequence of USAC’s invoice deadline extension 
policies) appealed USAC’s denials to the Bureau, the Bureau overruled USAC’s 
policies and extended the invoicing deadlines. 

Although the Bureau stated in Canon-McMillan that it based its findings “on the 
facts and circumstances of these specific cases”, the fact is that in Canon-
McMillan and five subsequent orders17 dealing with the same issue the Bureau 
granted 102 appeals of invoice deadline extension requests denied by USAC, 
and the Bureau denied precisely zero appeals.  The “facts and circumstances” 
cited in Canon-McMillan included a wide scope of reasons for which an applicant 
missed the invoice deadline, and the Bureau deemed that in each of these cases 
the applicant should be permitted to submit an invoice after USAC’s procedural 
deadline. 

It is reasonable to assume that no E-Rate applicant sets out to deliberately miss 
USAC’s procedural invoicing deadline. On the other hand, Canon-McMillan and 
subsequent Bureau orders clearly established and put E-Rate applicants on 
notice – with a 102 to 0 record – that the expected consequence in the case of a 

                                           
14 Verizon Tel. Cos. at 1109 (citing Williams Natural Gas Co. v. FERC, 3 F.3d 1544, 1554 (D.C. 
Cir. 1993)). Note that in this context the meaning of the words “rule” and “rulemaking” extend 
beyond the limited meaning of “a directive which ultimately is codified in the Code of Federal 
Regulations”. 
15 National Min. Ass'n v. Department of Labor, 292 F.3d 849, 859-60 (D.C. Cir. 2002). 
16 Bowen v. Georgetown, 488 U.S. 204, 221-25 (1988) (Scalia, J., concurring) (“Adjudication 
deals with what the law was; rulemaking deals with what the law will be.”) (citing SEC v. Chenery 
Corp., 332 U.S. 194, 202 (1947)).
17 Alton Community Unit, 25 FCC Rcd 7089 (2010); ABC Unified School District, 26 FCC Rcd 
11019 (2011); Franklin County School District, 26 FCC Rcd 14251 (2011); Clintonville Public 
School District, 27 FCC Rcd 416 (2012); and Annunciation Elementary School, 27 FCC Rcd 7007 
(2012). 
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missed USAC’s procedural invoicing deadline would be the effort of requesting 
an invoice deadline extension from USAC (and possibly the effort to appeal an 
adverse decision to the Bureau should USAC choose to disregard, in a particular 
case, the Bureau’s findings in Canon-McMillan). Therefore, as administrators 
attempted to manage the myriad responsibilities that are required to operate a 
school district or library system, they allocated resources for the management of 
the invoicing deadline based on the expectation that a missed invoicing deadline 
might lead to inconvenience or delay, but would not ultimately lead to denied 
funding.

An interpretation by the Bureau of the E-Rate Modernization Order which deems 
the more stringent standard for granting pre-2014 funding year invoice deadline 
extension requests should be applied retroactively to requests filed years before 
the effective date of the E-Rate Modernization Order is in error, as application of 
a new rule which affects the past legal consequences of a past action – the 
failure to file an invoice by USAC’s procedural due date – is impermissible. In 
fact, as recently as March of this year the Commission itself acknowledged that 
changes to its rules and procedures “appropriately apply only on a prospective 
basis”18. 

For the reasons stated, the more stringent standard for invoice deadline 
extension grants for pre-2014 funding years should only be applied prospectively 
to invoice deadline extension requests submitted on or after the effective date of 
the E-Rate Modernization Order; therefore, the Bureau should reconsider its 
earlier decision and issue a correcting order. 

DISCUSSION: The Commission did not intend for the Bureau to apply the 
more stringent pre-2014 funding year invoice deadline extension standards 
to deadline extension requests filed prior to the effective date of the E-Rate 
Modernization Order.

The E-Rate Modernization Order explicitly states that it is effective “thirty (30) 
days after the publication of this Report and Order and Further Notice of 
Proposed Rulemaking in the Federal Register”; that language encompasses all 
provisions of the order. 

Since (as explained above) the Commission cannot change the law on what has 
already passed, the plain meaning of the effective date is that the pre-2014 
funding year invoicing (and invoice deadline extension) guidance applies to 
invoice deadline extension requests submitted on or after the effective date; it 
cannot mean that as of the effective date the past consequences of past actions 

                                           
18 See Protecting and Promoting the Open Internet, Report and Order on Remand, Declaratory 
Ruling, and Order, n. 792 (Mar. 12, 2015) (citing Verizon v. FCC, 269 F.3d 109 (D.C. Cir. 2001)). 
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are somehow transformed. Therefore, in the Hancock Order the Bureau erred in 
applying the new invoice deadline extension standard to requests submitted to 
USAC prior to the effective date of the E-Rate Modernization Order, and the 
Bureau should reconsider its earlier decision and issue a correcting order. 

DISCUSSION: Adverse consequences for Morton should not come as the 
direct result of the Bureau’s non-compliance with the Commission’s Rules 
setting time limits for Bureau action.

One important question in the resolution of this matter is the proper determination 
and application of the effective date of the pre-2014 invoice deadline extension 
request guidelines in the E-Rate Modernization Order; for the reasons we noted 
above, the application of those guidelines in the Hancock Order to invoice 
deadline requests submitted prior to the E-Rate Modernization Order’s effective 
date is in error. However, there is another important deadline issue germane to 
the proper adjudication of Morton’s appeal which should have been addressed in 
the Hancock Order, but was not. 

The Commission’s Rules19 provide that the Bureau shall, within 90 days, take 
action in response to a request for review of an Administrator decision that is 
properly before it (with some provisions for extending the review period that are 
not relevant here, since the conditions for extending the review period were not 
met). The Rule was established in essentially its current form in the Changes to 
the Board of Directors of the National Exchange Carriers Association, Inc Order20

published in the Federal Register on 5/30/2000. Since the order was deemed to 
be “exempt from the notice and comment requirements of the Administrative 
Procedure Act, 5 U.S.C. 553, because it affects only rules of agency procedure 
or practice”, the effective date of the Rule was stated to be the Federal Register 
publication date – 5/30/2000. 

The application of the provisions of §54.724 to Morton’s 12/10/2012 appeal 
produces a date of 3/11/2013 by which the Bureau was required to have 
adjudicated the appeal. However, the Bureau released the Hancock Order on 
5/11/2015 – an especially egregious violation of the Commission’s Rules in which 
the Bureau was delinquent by 791 days. Had the Bureau complied with the 
Commission’s Rules and adjudicated Morton’s appeal on a timely basis, there 

                                           
19 47 CFR §54.724 
20 Changes to the Board of Directors Of the National Exchange Carriers Association, Inc Order,
15 FCC Rcd 9336 (2000), 65 FR 34407 (2000). The Rule was later amended only to the extent of 
changing “Common Carrier Bureau” to “Wireline Competition Bureau” in Order FCC 02-10, 17 
FCC Rcd 4672 (2002), 67 FR 13215 (2002), with an effective date of 3/25/2002. 
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would have been no question about the applicability of the Bureau’s long-
standing policy and precedent regarding invoice deadline extensions.21

In any event Morton should not be held accountable for the consequences of the 
Bureau’s own failure to comply with an adjudication due date lying more than two 
years prior to the release of the E-Rate Modernization Order. Therefore, the 
Bureau should reconsider its earlier decision and issue a correcting order. 

REQUESTED RELIEF 
For the reasons stated in this Petition for Reconsideration Morton prays that the 
Bureau will reconsider its decision in the Hancock Order and grant the invoice 
deadline extensions Morton sought in its 8/23/2012 invoice deadline extension 
requests submitted to USAC. 

J. STERLING MORTON HIGH SCHOOL DISTRICT 201 

by Robert Niedermeyer 
IT Director 

June 10, 2015

                                           
21 E.g., the Bureau had again confirmed its policy in the release of the Annunciation Elementary 
School Order on 6/18/2012. 


