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SUPPLEMENTAL DIRECT TESTIMONY OF HAL J. SINGER, PH.D. 

lNTROOUCTION 

[ GSN Exh. 301 ) 

1. I ha.ve been askecl by counsel for Game Show Network, LLC ("GSN") to address 

economic issues rais~d by the tiering policy of Cablevision Systems Cprp. ("Cablevision") vis-a-

vis GSN; on the one hand, and Cablevisio111s affiliated programming networks, including WE tv 

and Wedding Central, on the other. In pa1ticular, I have been asked to analyze from an economic 

perspective (a) whether Cablevision;s repositioning of GSN from a broadly disuibuted basic tier 

to a highly penetrated sports tier on Cablevision 's cable systems constitutes discrimination based 

on affiliation; and (b) whether Cablevision,s conduct has impaired GSN's ability to compete vis-

a-vis Cablcvision 's affiliated, woro<:;n 's programming networks for programming, adve1tiscrs, 

viewers, and multi-chmmel video programming distributors ("MVPDs"). 

2 . Ba;;;ed on my economic analysis, I have reached the following conclusions: 
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3. Cablevision gives preferential carriage tcnns to its affil iated programming 

networks. ln pruticular, WE tv, which was wholly owned by Cablevision until July 201 t,' is 

can-icd on Cablevision's "Family Cable" ticr.2 Before it was shuttered, Wedding Central, which 

also was wholly owned by Cablevision, was carried on Cablevision's "iO Package" tier 

(reaching of subscribers). 3 Before its July 2011 spin-off of AMC Networks, 

which operates the Amcricc.m Movie Classics ("AMC"), Independent Film Channel ("IFC''), 

Sundance Channel, and WE tv cable networks,4 Cablevision carried AMC on its Family Cable 

tier (reaching of subscribers), 5 and it carried fFC ru1d Sundance on its "iO Silver" 

tier (reaching of subscribers). 6 ln contrast, GSN is carried on Cablcvision's " iO 

Spo11s & Entertainment Pak" tier ("S&E tier"), which reached just of subscribers 

as of March 20107 and can only be obtained by Cablcvision's subscribers for an extra $6.95 per 

I. Before July 2011, Cablevision directly owned WE tv and Wedding Central. Following that date, it spun 
those networks off into a new company, AMC Networks, lJ1c., which has overlapping ownership and control with 
Cablevision. Although the events at issue in this case occurred when Cablevision directly owne-0 WE lv and 
Wedding Central, this modified ownership structure docs not eliminate economic incentives for Cablevision to favor 
affiliated channels. 

3. Cablcvision's "iOljiilllincka e" tier, also known as "iO $J0.95 & Above," had 
Cablevision had a total of subscribers. See 
- CV-GSN035 . 

5. Cablevision's Failiiiil Cable tier, also known as "Di ital" Ex . Basic, had 
Cablevision had a total of subscribers. See 
- CV.CSN035 . 

6. Cablevision's "iO Silver" tier had - subscribers mid Cablevision had a total of
subscribers. Id. 

7. Cablevision's "Sports Pak" had - subscribers, and Cablevision bad a total of -
subscribers). Id. 

ECONOMISTS INCORPORATED 
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month. 8 For these reasons, J conclude that Cablevision treats GSN less favorably than its 

affiliated cable networks, including WE tv and Wedding Central. 

4. r next considered whether this disparate treatment amounts to discrimination. To 

an economist, the relevant inquiry is whether GSN and WE tv are "similarly situated," as 

disparate treatment of similarly situated networks would indicate that Cablevision engaged in 

discrimination. 9 For the following reasons, I conclude that GSN is sufficiently similar to WE tv 

to sup_port a finding that Cablevision discriminated in favor of its affiliated network~ and against 

GSN. Stated djfforently, a cable operator with no conflict of interest arisjng from affiliation 

would likely treat these two similarly situated networks alike with respect to how broadly to 

distribute the networks; because the networks are similarly situated, Cablevision's preferential 

treatment of WE tv (and formerly of WeddiJ1g Central) likely demonstrates discrim.ination in 

favor of its uffiliated networks and against GSN. 

a. GSN and WE tv have similar audiences 

Moreover, reality and game shows, particularly dating- or wedding-based progranun ing 

focused on relationships ( .. relationship-ba<icd programming''), are key components of 

GSN's and WE tv's schedules. Indeed, GSN rebrandcd its network in March 2004 from 

"Gil!ne Show Network" to "GSN" in pru1 to accommodate introducing reality shows into 

GSN's lineup. 10 Beyond attracting viewers who arc simjlar demographically, GSN and 

8. GSN Exh. 178 ("This package is now avail.able to customers with Optimum ·Economy (where available), 
Optimum Value (Family Cable) or above with a digital cable box for only $6.95 more per month."). See also Exh. 
120. 

9. Although there should be no requirement tl1at two oetworks reside within the same genre to be considered 
similarly situated, it bears noting that the National Cable & Telecommunications Association (NCTA) used the same 
genre description for both GSN and WE: "General Entertainment, Other." See NCTA, Cable Network Directory, 
httnJ /www.ncta.com/Organizations .aspx?type=orgtyp2&contcntid=-2907#&&CurrcntPage"' I (last accessed Feb. 18, 
20 13). The NC'T A used 15 separate categories of genres, aud it attached two categories (General Entertainment and 
Other) to both GSN and WE tv. Of 291 national cable networks categorized by NCT A that appear on the basic 
(analog or digital) tier, only nine other non-premium cable networks received the same categorization as GSN and 
WE tv. These other networks were A&E, Adult Swim, Comedy Central, here!, The Horror Channel, LOGO, The N, 
lfC, and Viendo Movies. Cartoon Network shares its channel space wid1 Adult Swim. "a late-night destination 
showcasing original and acquired animated and live-action programming for yotmg adults 18-34." Adult Swim 
Profile, http://www.ncta.com/OrganizationType/CablcNetwork/4155.aspx. 

10. See Call Us 'GSN' From Now On ... Game Show Network Shorten.~ !ts Name to GSN, PR NEWSWIRE (Jan. 
9, 2 004), hnp;//www .pmewswire.cnmincws-l'elcascs/call-us- •sn-from-nc~y-on-= ame-show-network-shortcn~its·. 
name-to-gsn-58885577 .html [hereinafter Call Us 'GSNj. See also 

ECONOMISTS l.NCORPORATE.0 
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WE Lv compete for the same actual group of viewers. That is, there is significant overlap 

in the viewers who watch both GSN and WE tv programming. 

b. The parties and their experts agree that measuring the lift in WE tv vicwersbip 
following the tiering event is a reasonable test of whether WE tv and GSN are similarly 

situated.13 And the data Cablevision has provided, while subject to certain limitations 
described below, show that WE tv 

particular, after correcting for technical mistakes in Mr. Orszag's ecouometiic model, I 
demonstrate that the more a household's viewership share of GSN declined from 2010 to 

201.l, the more its viewership share of WE tv tended to increase, suggesting that 
households do, in fact, tend to replace GSN viewersbip with WE tv viewersbip. 

c. From the perspective of advertisers, both GSN and WE tv 
audiences, permitting a similar demographic to be targeted. A distance 

ECONO,\USTS l NCORPORATE.D 
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analysis, 14 which considers not just a network's gender but other demographic data 

compiled by Nielsen such as age and income, reveals that 

d. Although, from an economic perspective, there should be no requirement that two 

nerworks carry the same programming Lo be considered "similarly situated," WE tv has 

competed directly with GSN for programming rights 

were pitched to both networks. 

these rightsholders perceived GSN and WE tv to be reasonably interchangeable platforms 

for their talents and relationship-based programming also informs the similarly-situated 
analysis. 18 

14. Distance analysis was popularb:ed in a recent New York Times' bestseller on prediction models. See Nate 
Silver, The Signal nnd The Noise: WI~\' So Mm~r Predictions Fail But Some Don 'I 85 (2012) (explaining the use of a 
~nearest neighbor" anaJysis lo project the fiiture performance of 1ni11or-league baseball players by matching them to 
theJr closest analog In the past based on a vector of characteri~t lcs). Cabl<'vislon's economic expert, Mr. Orszag, also 
uses the distance analysis to determine whelher WE Iv and GSN are similarly situated. Game Show Network, LLC , .. 
Cablewsion Systems Co1p., Expcn Report of Jonathan Orszag, December 14. 2012, 185 [berelnafier Orszng Report] 
("Importantly. the MahaJanobis distance measure for various ot11er nehvork combinations show that lhey are close In 
Mahala11obis distance, as one would expecl. ~). In contrast, Cablevision's industry expert, Mr. Blasius, criUcJzps my 
distance analysis as the stuff of pointed-headed academics: "Jn lieu of focusing on the more accurate measures of 
wheth"r the two networks could be desrribcd as demographically similar, Dr. Singer i11stead offers a somewhat 
convoluted 'objective distance analysis' as subterfuge to clraw parallels and force conunonalilies between the two 
networks that simply do not exist other thm1 in obscure academic theory. - Game Sholl' Neflrork. LLC v. Cablevision 
s:vste111s Co1p .. Declaration of Lawrence Blasius, Dec. 12, 2011, 153. Game Show Nelll'ork, LLC v. Cablel'isiou 
Systems Co1p .. Declaration of Lawrence Blaslu~. Dec. 14, 2012, 157. 

JS. See GSN Exh. 53. 

16. GSN Exh. 59; GSN Exh. 73 - · 
ECONOMISTS l NCORPORA TED 
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5. 111c incentive of a vertically integrated cable operator ("VICO") to favor i ts 

affiliated nerworks has been widely recognized in the economics literntme 19 and by the FCC.20 

Indeed, Cablevision has acknowledged the benefits of 

21 And Cablevjsion was broadly distributing Wedding 

Central on its iO Package tier while Wedding Central struggled to achieve distribution by almost 

any other MVPD,22 suggesting that Cablevision is wi!Jing to subsidize its affiliated networks.23 

That GSN was subjected to a higher standard than Cablevision's simi larly situated, affiliated 

networks a "cost-benefit" test that appears to have been designed to produce a pre-determined 

outcome exposes the discriminatory treatment. 

19. See, e.g., David Chen & David Waterman, "Vertical Ownership, Program Network Carriage and Tier 
Positioning in Cable Television: An Empirical Study," 30(3) Review of J11d11strial Organization 221-51 (finding tbat 
integrated cable systems carry their affiliated networks more fteqtlently and carry wiaffiliated networks less 
frequently, and that integrated carriers that do carry rival networks often position them on tiers having more limited 
~11bscriber access); Ayako Suzuki, "Market foreclosure and vertical merger: A case study of the vertical merger 
between Turner Broadcasting and Time Warner," 27 lntemational Journal of Industrial Organization 532, 533-34 
(2009) (''Time Warner merely shifted its portfolio of channels in the basic bundle such that it was more concentrated 
on Tlirner Broadcasting channels."). The literatme also seeks to determine whether consumers benefit from the 
favorable treatment. See Tasneem Chipty, "Vertical Integration, Market Foreclosure, and Consumer Welfare in the 
Cable Television Industry," 9 I (3) American Economic Review 428, 430 (200 I) (finding that differences in consumer 
welfare across integrated and unintegrated markets-that is, local markets with and without a VICO-were not 
statistically significant); David Watennan & Andrew Weiss, ''fhe effects of vertical integration between cable 
television systems and pay cable networks," 72 Journal of Econometrics 351-395 ( 1996) (finding \hat VICOs have 
carried their affiliated networks more frequently, and rival networks less frequently, U1an have systems wiU1out 
vertical ties). 

20. Applications of Comcast Corporation, General Electric Company and NBC Universal, Jnc. For Consent to 
Assign Licenses and Transfer Control of Licensees, Memorandum Opinion and Order, MB Docket No. 10-56, Jan. 
20, 2011, 117 ("1l1ese conclusions are supported by the evidence set forth in the Technical Appendix that Comcast 
may have in the past discriminated in program access and carriage in favor of affiliated networks for anticompetitive 
reasons."). 

22. SNL Kagan, Economics of Bac;ic Cable Networks, 20 I 0 Edition, at 32 [hereinafter Kagan Basic Cable]. 

E<:ONOMISTS lNCORPOAATlil) 
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6. In light of Cablevision's favorable treatment of its affiliated networks over 

simjlarly-situated GSN, I examine. whether an alternative (non-discriminatory) explanation better 

explains Cablevision 's can-iage decisions. There are efficiency-based rationales, such as 

disTJarities in license foes or ratings, that mjght justify treating two similarl.y situated networks 

qifferently. Yet Caplevisiou does not appear to have been operating on the bas.is of a legitimate 

efficiency-based ratioimJe. 

Moreover, 

other MVPDs overwhelmingly crury GSN on more highly penetrated tiers than does 

Cablevision. And the record reflects that the 

7. Another potential efficiency justification is that the VICO's downstream 

distribution arm enjoyed a net benefit by tiering the ilidependent ncn:vork. l understand that 

plaintiffs in Section 616 discrimination complaints may bear a new evidentiary burden, which 

may be met by establishing that either (a) that the V ICO sacrificed downstream distribution 

profits by deciding to tier the independent network (the "profit-sacrifice tcst");24 or (b) that any 

incremental losses from carrying the independent network broadly wou ld be the same as or less 

than the incremental losses the VICO incun-ed from canying its affiliated networks broadly (the 

"net-profit-sacrifice test"). 25 Such proof of a downstream profit sacrifice eliminates another 

efficiency justification for disparate treatment of the independent network. It al.so allows one to 

infer that a rational firm would not do so unless there was some offsetting gain to its affi)jated 

24. Comcast v. FCC, 717 F.3d 982, 986 (D.C. Cir. 2013) ("Comcast Opinion"). 

25. Id. A third approach articulated in Comcas1 tbat entails direct evidence of discrimination does not lend 
itself to economic analysis, and for that reason, I have not been asked to inform that test The court suggested that 
discrimination could be found if it is shown that the carriage decision was motivated by "some deeper 
discriminatory pnrpose" rather than by an "otherwise valid business consideration.'' Id. at 987. 

ECONOM 1!.IS INC:ORPORATIID 
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(mid similarly situated) network. I provide evidence that infonns the profit-sacrifice test. The 

record evidence regarding Cablevision's from the tiering episode supports an 

iJiference of discrimination in the sense that gains from an affiliated network may have been 

considered as an offset to any downstream losses. 

8, Even assuming that Cablevision appli ed some so11 of cost-benefit test when it 

made the decision to reposition GSN, the selective application of any such test to an unaffil iated 

network (pm1icularly if an affiliated network would J1ave failed the same test) does not provide a 

valid efficiency justification. Rather, U1e selective application of a test based on affiliation is the 

very essence of discrimination. Herc, it is clear that 

and very low 

penetration among other MVPDs, it is inconceivable that Wedding Central would have passed 

any so11 of cost-benefit test applied to evaluate network value. 26 

9. Moreover, Cablevision's attempt to 

27 is direct evidence of Cablcvision's 

consideration of affiliation in its carriage decision of GSN. 

to. As a direct result of Cablevision 's tiering policy, GSN suffers harm. 

Cablevision' s tiering policy prevents GSN from reaching approximately 

26. Yet even as it tiered GSN, Cablevision 
- -See GSN Exll. 83; GSN Exh. 183. 

27. 

ECONOJ\!ISTS INCORPORATED 
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Cablevision subscribers in the New York-New Jersey-Connecticut area. If Cablevision were to 

restore GSN to a tier that reaches nearly all of its digital subscribers where it carries WE tv 

then GSN would be restored to approximately 

--Cablevision subscribers who lost access to GSN in Fcbrqary 2011. Failure to secure 

broader carriage on Cablcvision's systems causes GSN to forgo significant license fees (of 

- per month per subscribcr)29 and adve11isingrevcnucs. 

11. Further, given the importance of the coveted New York market for advertisers, the 

growth that would accompany access to Cablevision 's digital subscribers would materially 

im prove GSN's ability to compete effectively for nationa l advc11ising. A simple regression 

model shows that 

And Cablevision 's caITiagc decisions are -monitored by other cable 

operators, with the consequence that the deficit in GSN's distribution caused by Cablevision's 

discrimination is Jjkcly even larger, further impairing GSN's ability to compete for both 

advertisers and programming content.3 GSN may have forestalled some of the harm from tiering 

through this lawsuit, but GSN must take the repositioning into account in every renewal 

negotiation, knowing that other distributors may erroneously think GSN is appropriate for a 

sports tier because Cablevision placed it on such n tier. 

31 

28 For the purpose of estimating going-forward 
damages, both here and later in my report, l use more recent data than the penetration data used in paragraph 3. 

31 GSN Exh. 297, Goldhill Supp. Dep. Tr. 20:20-21 :2. 

ECONOMISTS lNCORPOR.ATlm 
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12. GSN continues to suffer hann as a result of Cablcvision's discriminatory conduct. 

Each month that passes without broad carriage on Cablevision, GSN incurs roughly 

in forgone license fees. GSN also incurs a short-term monthly loss in advertising 

revenue in the New York-New Jersey-Connecticut area of 32 As further described 

below, GSN has also suffered additional harms, which arc harder to quantify but no Jess real than 

those d iscussed above, including (a) impaired abi lity to secure other can-iagc agreements, (b) 

inability to compete for advertisers, and (c) inability to compete for viewers. 

13. FinaJly, I conclude that the harm to GSN owing to CabJcvision's discriminatory 

tiering poJicy will likely redound to the harm of viewers. Cablevision's viewers arc harmed by 

their inability to watch GSN without incmTing an extra charge. 

Q UA LIF( CATIONS 

14. I am a Principal at Economists Incorporates and Senior FclJow at Progressive 

Policy Institute. My areas of economic expertise arc antitrust, industrial organization, finance, 

and regulation. I have applied my expertise to several regulated industries, including 

tclccommullications. video programming, insurance, and health care. 

15. I am the co-author of the e-book The Need for Speed: A New Framework for 

Telecommunications Policy for the 21st Centwy (Brookings Ins titution Press 2013). and of the 

book Broadband in Europe: How Brussels Can Wire the Jn.formation Society (Kluwer/Springer 

Press 2005). J have published a book chapter in Economist Voice 2.0: The Financial Crisis, 

Health Care Re/01111 and More (Columbia University Press 2012); Longevity Trading and Life 

Settlements (John Wiley & Sons 2009); Handbook of Research in Trans-Al/antic Antitrust 

32 
See GSN Exh. 301 , Written Supp. Testimony ofHal Singer, 80 .. 

ECONOMISTS lNCORPORATlm 
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(Edward Elgar Publishing 2006); and 111 Access Pricing: Theory, Practice and Empirical 

Evidence (Elsevier Press 2005), 

16. I have published sehoJarly articles io many economics and legal journals, 

including American Economic Review Papers and Proceedings, Berkeley Technology Law 

Revie-w, Canadian Journal of Law and Technology, Federal Commtihications Law Journal, 

George Mason Law Review, Harvard Journal of Law and Technology, Hastings Law Journal, 

Health Affairs, Intellectual Property Law Bulletin, Journal of Business and Findnce, Journal of 

Business Law, Journal of Competition Law and Economics, Journal of Contemporary Health 

Law And Policy, Journal ofFinancia/ Transfonnati01i, Journal of Industrial Economics, Journal 

of Insurance Regulation, Journal of Network Industries, Journal of Regulatory Economics, 

Journal of Telecommunications and High Tech Law, Policy and Internet, Regulation & 

Governance, Research in Law and Economics, Review of Network Economics, 

Telecommunications Policy Journal, Topics in Economics Analysis and Policy, University of 

Pennsylvania Journal of Business Law, and Yale Journal on Regulation. 

17. Five of my articles arc of particular relevance to this proceeding: "Vertical 

Integration in Cable Networks: A Study of Regional Spo11s Networks," Review of Network 

Economics (forthcoming 2013 ); "Review of Tim Wu's Master Switch," Milken Institute Review 

(January 2012); "Addressing the Next Wave of Internet Regulation: Toward a Workable 

Principle for Nondiscrimination," Regulation and Governance (Vol. 4, No . .3, pp. 365~82, 2010); 

''Vertica l Foreclosure in Video Programming Markets: Implications for Cable Operators," 

Review of Network Economic:s (Vol. 6, No. 3, 2007); and "The Competitjve Effects of a Cable 

Telev ision Operator's Rclhsal to Carry DSL Adve1tising," Journal of Competition Law and 

Economics(Vol. 2, No. 2, pp. 30 1-31 , 2006). 

ECONOMlSfS lNCORPOR.i\ TIID 
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18. In regulatory proceedings, I have presented economic testimony in severa l 

fomms, including the U.S. Federal Communications Commission, the U.S. Federal Trade 

Commission, the Antitrust Division of the U.S. Department of Justice, the U.S. National 

Highway Traffic and Safety Administration, the House of Commons of Canada, the Canadian 

Radio-television and Telecommunications Commission, and the lJ.S. Congressional Budget 

Office. My written testimony ou the effect of telecom entry on video competition was cited 

extensively by the Department of Justice in a November 2008 report titled Voice, Video and 

Broadband: The Changing Competitive Landscape and Its Impact on Consumers. 33 r have 

advised the Canadian Competition Bureau on two matters conceming the video programming 

industry. I have testified before Congress on the interplay between antit rust and sector-specific 

regu lation. 

19. In program carriage disputes, I have served as an economic expert for the Tennis 

Channel, NFL Nctwo1k and for MASN, which owns the television rights to live bascbal1 games 

of the Baltimore Orioles and the Washington Nationals. h1 a program access dispute, I served as 

an economic expert for DISH Network. 

20. In addition to these cable--programming disputes, I have served as a testifying 

expert in several litigation matters. My experience as a testifying expert in litigation is 

summarized in my Curriculum Vitae, which is attached to this report. 

2 I. Before joining Economists Incorporated, I was a managing director at Navigant 

Economics. Prior to that, I was president of Empiris, an economic consulting firm based in 

Washington D.C., and J worked as a senior economist at LECG, an economic consulting finn 

based in Emeryville, California. In addition, I have worked as an economist for the Securities 

33. Department of Justice, " Voice, Video and Broadband: The Changing Competitive Landscape and hs 
Impact on Consumers," Nov. 17, 2008, available at http://www.j ustice.gov/atr/public/reports/239284.pdf. 

ECONOMISTS JNCOR PORA Tl.ID 
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and Exchange Commission and the Army Coq)s of Engineers. I have taught economics at both 

Johns Hopkins (as a graduate student) and at Georgetown University (as an Adjunct .Professor). 

22. I earned M.A. and Ph.D. degrees iu economics from the Johns Hopkins Univers ity 

and a B.S. magna cum-laude in economics from Tulane University. 

23. I fi le this report iu my individu~I professional capacity. I have no financial s take 

in the outcome of this case. 

I. CABLEVfSJON'S DIFFERENT CARIUAGE OF W E TV, WEDDING CENTRAL, ~\.ND GSN 
CONSTITUTES DISPARATE T REA1'MENT 

24. Despite GSN,s lack of sports programming, Cablevision carries GSN on a little 

seen "iO Sports & Ente11ainmcnt Pak" tier. 34 In contrast, Cablevision places its affiliated 

national cable networks American Movie Classics (AMC), Fuse, Independent Film Channel, 

and WE tv on a highly penetrated tier. 35 Table l shows the composition of Cablevision 's 

Sports & Ente1iainment Tier from October 2010 through September 20 I I. 36 

34. GSN Exh. 17$. 

35. Even in its early years, WE tv was distributed to approximately - of all Cablevision homes. 
See GSN Exh. 77; GSN Exh. 156. 

36. Cablevision changed its pricing and packages on March 27, 2012. For example, the "Family Cable" tier is 
now called "Optimum Value" and includes WE tv, AMC, Fu~e, and MSG . IFC and Sundance Channel are now 
listed on Cablevision's "Optimum PrefcJTed" tier. See Cablevision current packages, available at 
http://www.optimum.com/digi tal-cablc- tv/pricing.jsp (accessed on Nov. 14, 2012). The new "iO Sports & 
Entertainment Pak,, includes the following additional networks: NBC Sports Network, NFL Network, Red Zone and 
WFN. See Cablevision "Optimum Sports & Entertainment Pak," available at http://v.ww.optimum.com/digital
cable-tv/sporlsfsports-puk. jsp (accessed Nov. 14, 2012). See also GSN Exh. 178. 

ECONOMISTS l NCORPORATl.i.O 



REDACTED - FOR PUBLIC INSPECTION 
-14-

TABLE I : NETWORKS ON CABLEVISION'S SPORTS & ENTERTAINMENT TIER 

OCTOBER 20 I 0-SEPTEMBER 2011 

Network Affiliation 
On Other Tiers (as of 2Q 

20111 

Versus No Digital 8asic. iO Silver1 iO 
Gold 

MLB Nerwork No 
Digital Basic, iO Silver. iO 

Gold 

NBA TV No 
Digital Basic~ iO Silver~ iO 

Gold 
GSN No 

The Golf Ch~ncl No 
Digital Basic, ib Silver, iO 

Gold 

ESP NU No 
Digital Basic, iO Silver, iO 

Gold 
CB~ :coJJcgc Sports No 
Gol TV No 
· TenniS Channer No 

.,,.. ,.--:. 

ESPN Classic No 
Outdoor Channel No 
NHL Network No 

Fox'S9ccer Plus No 
Digital Basic. iO Silver, iO 

.. ·.· GQ1d :,., 

TVG No 
Big Ten Network No 
Neo Cricket No 
Fuel No 
MavTV No 
Fox Coll~gc Sporrs No 
Pacific 
Fox College Sports 

No 
Central 
Fox College Sports 

No Atlantic 
Sportsman Channel No 
FigbtN9w No 

Sources: Affiliation is from 13•h Annual Re ort, A 
Cablevision 

ECONOMl!)l~'i fNCORPOJ\ATHI) 
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As Table 1 shows, none of the networks carried on Cablevision 's "iO Sports & Entertainment 

Pak"37 tier between October 2010 and September 2011 was affiliated with (or owned by) 

Cablevision. Indeed, GSN remains the only female-oriented, non-sports network on 

Cablcvision's iO Sports & Ente11ainme11t Pak ticr.38 To say that GSN is an unnan1ral fit for that 

tier is an understatement. In co.nh·ast, Cablevision's affiliated .networks including MSG, which 

is a spo.rts J1etwork are carried on a more widely distributed tier. .For example, Cablevision-

affi liated AMC, Fuse, and MSG were carried on "iO Family," and Cablevision-affiliated 

Sundance and IFC were carried on "iO Silver.''39 As of foly 2010, Cablevision afforded greater 

penetration to WE tv than all but 011e of its distribution peers with over two 

mill ion subscribers (Time Warner), including Comcast DIRECTV -

- ),Dish( ), Cox ), Charter ), and 

AT&T ).
40 And Cablevision carried Wedding Central when all but two 

distributors refused to carry the network-

25. The relevant comparison I focus on here is Cablevision's carriage policy for its 

wholly owned network, WE tv, on the one hand, and for GSN, an unafliliatcd network, on the 

other. Placing WE tv on its Family Cable tier (and, when it was in existence, Wedding Central on 

its iO Package tier) while relegating GSN to the iO Sports & Entertainment Pak tier constitutes 

evidence of disparate treatment. That WE tv is s imilarly situated to GSN a point to which I turn 

, CV ·GSN 0149337, 

40. CV-GSN 0258490; CV-GSN 0259605; CV-GSN 0259607. 

ECONOMIST$ I NC:ORPO RATEO 
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in the next section suggests that this disparate treatment constitutes discrimination m an 

economic sense. 

II. GSN ls SJMILARLY SITUATED TO WE TV AND WEDDJNG CENTRAL 

26. Having established above that Cablevision treats GSN differently from its 

affiliated women's programming networks with respect to tiering, the next step is to detennine 

whether GSN is similarly sihmted to Cablevision's affiliated networks. To an economist, 

disparate treatment of two similarly situated subjects implies discrimination in the absenc~ of a 

legitimate efficiency rationale. 

27. Before addressing that the networks are similar ly situated, I give a brief 

description of each network. 

41. 

• GSN: GSN was launched in I 994. It was projected by SNL Kagan to ch~Ds 

- per sub per month by 2011. At that time, GSN received - in 
license fees from Cablevision. 41 GSN is owned b DIRECTV and Son . ln.20 t 1, 

43 

• WE tv: WE tv was launched in 1997.44 WE tv was projected by SNL Kagan to 
charge M~ per sub per month license fee in 2011. In 201 1, WE 
received ~b per month from Cablevision.45 Until Jul 201 t, WE tv 
was who II owned b Cablevision . 46 In 201 t, 

47 

• Wedding Central: Wedding Central was launched by Rainbow Media, a subsidiary 
of Cablevision, in 2009.48 Wedding Central was projected by SNL Kagan to charge 
MVP Os - per sub per month by 20 t I. Wedding Ceutral was wholly owned 

42. Kr1ga11 Basic Cable at 321 . 

43. SNL Kagan, Oasic Cable Networks by Subscriber, 2012. 

44. Kagan Basic Cable at 19. 

45. 

46. SNL Kagan, Basic Cable at 64. 

47. SNL Kagan, Basic Cable Networks by Subscriber, 20 12. 

48. Kagan Basic Cable at 60. 
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by Cablcvision.49 When Cablevision spun off AMC Networks in Ju ly 201 l, the new 
company closed Wedding Central on the same day. 50 

As demonstrated below, viewers, advertisers, and rightsholders perceive these networks as being 

similarly situated. 

A. Perceptions of Viewers 

28. My analysis of GSN and WE tv indicates that the networks arc sim ilarly situated 

from the perspective of vicwers.51 

1. The High Degree of Audience Overlap I mplies That GSN and WE tv Are 
Perceived by Viewers as Being Close in Product Space 

29. Beyond attracting viewers who are similar demographically, GSN and WE tv 

compete for the same actual group of viewers. TI1at is, there is significant overlap in the viewers 

who watch both GSN and WE tv programming. 

30. A significant share of GSN's weekday-evenfog programming is comprised of 

relationship-based programming. Indeed, 

52 W ithin this GSN has offered Baggage, The 

Newlywed Game, and Love Triangle over the past two years During the week of November 8, 

2010, just a few months prior to the tiering event, the share of GSN's weekday -

50. See "AMC Networks Divorces Wedding Central," Multichannel News (July 8, 2011), 
http://www. mu I ti channc I.Cl) 111/contcnt/ a mc-networks-divorccs-wcddi ng-centra I. 

51. Mr. Orszag's ''direct test" does not prove otherwise. His test is a complex, economelric model that must be 
fit to potentially erroneous tuning data, and followed up with subtle inferences based on parameters estimated with 
error. This is the opposite of direct evidence. Although he acknowledges that "Viewer audience overlap between 
networks can provide additional insight into the state of competition between networks," he relegates tliat direct 
evidence to a later section of his report. Orszag Report ill 7. 

52. See supra 11. 13. 
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- programming between 6 pm and 10 pm was 50 percent (equal to two hours of Baggage 

and The Newlywed Game divided four hours).53 

31. Of course, GSN's featuring relationship-based programming was not limited to 

the week of November 8, 2010. Table 2 shows the share of GSN's 

programming from October 2010, two months before Cablevision's tiering arn10uneement, 

through September 2011 for two different viewing windows: (1) 6 pm until LO pm (the window 

in which progr.amming primarily occurred) and (2) 8 pm until 11 pm (the 

primetime window). Table 2 includes the shares within these windows for weckduy only and for 

weekday and weekend programming. 

Time 

Excluding ' 
. weekends 
6 to 10 
PM 
8 to 11 

· PM 

Including 
weekends 
6 to 10 
PM 
8 to L 1 

,PM 
Source: 

TABLE 2: SHARE 0 PROGRAMMING ON GSN 
OCTOB'Ell 2010 SEPTEMBER 2011 

Oct Nov Dec Jan Feb Mar Apr Ma Jun Jul Aug Sep 
10 10 10 11 II 11 11 y 11 ti ll 11 

11 
., .t\ 

,, 
~ - < -----------% -----------· 

------------- - - - - - - - - - .:,. 
Table 2 makes clear that relationship-based, content accounted for a 

significant share of GSN's weekday-evening programming for a large window around the tiering 

event. Similar to GSN, WE tv offers a significant amount of relationship-based programming. 

53. At the same time, WE tv offered several relationship-based shows as well, including My Fair Wedding. 
Bridezillas, and Big Easy Brides. 

ECONOMISTS lNCORPORATliD 
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For example, two of WE tv's shows in 2012 (Braxton Family Values and Joan & Melissa: Joan 

Knows Best) use "relationships" to describe their programming, and two others (Marry Me in 

NYC and .My Fair Wedding with David Tutera) use "wedding" to describe their programming. 54 

32. Importantly, the overlap in programming between the two networks is not limited 

to relationship-based programming focused on romantic relationships. GSN and WE tv both 

offer a broader range of female-oriented .reality progrnmmjng. For example, the GSN reality 

show Camie Wilrnn: Unstapled followed the singer Carnie Wilson as she built a dessc1t 

busi11ess. 55 WE tv's The Cupcake Girls follows a group of women entrepreneurs who start a 

cupcake company. 56 Further. as demonstrated below, even GSN's anchor, -

- programs (Deal or No Deal, Match Game, and Family Feud) exhibit a strong overlap 

with WE tv's audience, suggesting that GSN's programming appeals to a similar audience. 

33. To evaluate whether viewers perceive GSN and WE tv as competitive 

alternatives, I sn1died the audience overlap for GSN and other networks, as well as the overlap 

between specific GSN shows and other networks. ln general, economjsts perceive that Product A 

is an "economic substitute" to B if the demand for A increases when the price of .B goes up. 

Because viewers do not incur prices at the margin for watchjng different networks (assuming the 

networks appear on the same tier}, a reasonable approximation to economic substitu tes that 

applies here is an analysis of what other networks GSN viewers watch. 

34. One source of data that addresses this question is Nielsen 

NPOWER/MarkctBreaks audience duplication reports, which measures networks' shared 

54. Cable Television Advertising Bureau, "WE tv profile," 
http://www.thecab.tv/php/networicprofilcs/ I 2protileDnw20 I 2pd1712WF.tv.pdf. Prior wedding-themed shows on WE 
tv include My Fair Wedding, Amazing Wedding Cakes, Bridezillas, Rich Bride, Poor Bride, I Do Over, and Big Easy 
Brides. 

55. GSN Exh. 40. 

56. GSN Exh. 181. 
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viewership. These reports provide three duplication statistics: (1) "primary duplication," which 

(when measured from GSN's perspective) is the likelihood that a viewer watches both GSN ~md 

the reference network co11ditiona/ on watching GSN; (2) "secondary duplication," which (when 

measured from GSN's perspective) is the likelihood that a viewer watches both GSN and the 

reference 11ctwork conditional on watching the reference network; and (3) "both duplkation," 

whjch (when measured from GSN's verspectivc) is the likelihood that a viewer watches both 

GSN and the reference network conditional on watching either GSN or the other network. 57 By 

shrinking the size of the denomi11ator in the ratio the numerator is the same in all three 

statistics the primary duplication metric tends to overstate the overlap with popular networks (a 

large-network bias); similarly, by shrinking the size of the denominator, the secondary 

duplication metric tends to overstate the overlap with unpopular networks (a smaU-nelwork 

bias).58 In contrast, the "both duplication'' metric is not sensitive to these biases, as the 

denominator which combines the reach of two networks is less prone to wild swings in a 

single network's reach by constmction. Table 3 shows an example of the differences in ranlcings 

in tern1S of both and secondary duplication percentages, highlighting the sma ll-network bias of 

the secondary duplication measure. 

Because WE tv is less popular than man 
duplication figure between Baggage and WE tv 
- uplication figures and the natlon 
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TABLE 3: TOP 20 NETWORKS TN TERMS OF BOTH AND SECONDARY DUPLICATION P ERCENTAGES, 
PRlME-TlME, PERSON 18-99, PRIMARY NETWORK [GSN], ( 4Q 2010) 

Network 
Both Duplicatioo 

I Secondary 
Duplication I 

~-------------- -~-~ 

Network 
Secondary 

Duplication !Both 
________ O~u licati_on __ J=----
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35. For the purpose of this report, T rely on N ielsen's six-minute criterion, measuring 

viewers who watched at least six minutes of a program. The advertising industry considers 

Nielsen lo be the gold standard, and six minutes is the standard Nielsen qualifier for viewing 

programming longer than ten minutes in duration.61 From an economic perspective, viewing six 

or more minutes of a show (particularly one that lasts 30 minutes) conveys a significant amount 

of infom1ation about a viewer's preferences; six minutes or more is at least 20 percent of a 30 

minute program, and it is longer than one would expect to sec with mere casual channel surfing. 

According to this statistic, WE tv was the - closest net work to GSN among 85 

networks during prime-time hours in the fourth quarter of 20 I 0. Additionally, WE tv was the 

- network to GSN among 85 networks for total-day viewcrship in tbe fourth quarter of 

20 I 0. Table 4 sununarizes the findings. 

61. 
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Duplication% 

with certain other networks, such as Lifetime 

Rank 

and Oxygen 

than it does with GSN, the "both duplication" measure 

between GSN and WE tv is b¢tw~en GSN and any otl1er network. 

1t pears noting that_. - -i>4 
have at various times appeared in WE tv's 

competitive analysis, despite their more modest audience overlaps with WE tv (between . 

). This conftnns that there is no need for GSN to be the closest network to WE 

tv for Cablevision to benefit from discriminating against it. 

36. Analyzing substitution from GSN's perspective as opposed to measuring it from 

WE tv's perspective is the more relevant orientation to consider in light of the allegations in 

this case. Given that Cablevision already canics WE tv on its most penetrated tier, the most 

viable means by which Cablevision may fm1hcr advantage WE tv is by degrading their viewers' 

access to a similarly situated network such as GSN. By orienting the duplication analysis from 

the perspective of GSN, one can analyze where GSN's customers would likely tum if their 

62. GSN Exh. 13, at CV-GSN 0248589; GSN Exh. 12 at CV-OSN 008361 
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access to GSN were diminished. Although it may be an interesting academic inquiry, considering 

where WE tv's customers might tum in the event they lost access to WE tv is not as helpful for 

the purposes of this proceeding, since it was GSN, uot WE, that Cablevision decided to place on 

its narrow Sports & Entertainment 

65 

37. I also looked at duplication data from the fourth quarter of 20 l 0 reflecting 

patterns for viewers at the program leveJ that is, I looked at duplication data for two 

relationship-based GSN programs (Baggage and The Newlywed Game), along with fow· non-

relationship-based GSN programs (Deq/ or No Deal, Family Feud, Match Game and Catch 21). 

The purpose of this analysis was to determine which programs (or types of programs) were 

contributing to U1c high degree of overlap detected at the network level. 

65. Mr. Orszag claims that the audience overlap data are not infonnafive because "that viewers watch both 
networks A and B does not mean that viewers are choosing between watching the networks or even consider 
watching network A as a substitute for watching network B, and vice versa." Orszag Report 150. The only way 
that a viewer watches both GSN and WE tv, however, is by substituting time from one activity to the other. Even in 
the era of DVRs, there is a limited amount of television watching available to a viewer in a given day. The 
opportunity cost of watching GSN is not getting to watch close substitutes. By studying viewing patterns, we can 
infer what those close substitutes arc. When Mr. Ors?.ag examines the duplication data, he looks at the data from the 
vanta •e of WE tv. id. 68. Even GSN's rankin in the seconda du lication from WE tv's crs ective 
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TABLE 5: B OTH DUPLICATION PERCENTAGES FOR GSN 'BY PROGRAM (4Q 20 I 0) 
Program Relationship-Based Both Duplication Rankk 

with WEtv --i--· 

Note: I have excluded two non-national-cable networks ("Regional Sports Networks" and" All 
Other Ad Su 01ted Cable Ori '')from the anal sis. ualified audience of six minutes. 
Source: 

As is evidenced by Table 5, even GSN's <mchor, programs (Deal or No 

Deal, Match Game and Family FeudJ. This 

finding is consistent with Mr. Brooks' testimony that all game shows, even those that are not 

focused on romantic relationships, arc targeted to and appeal to women.67 

2. Mr. Orszag's " Direct Tes t'' Fails to Inform the Relevant Jnquiry 

38. The parties and their experts agree that measuring the lit\ in WE tv viewership 

following 1hc tiering event is a rcasonahle test of whether WE tv and GSN arc similarly 

situatcd.68 And the data Cablevision has provided, while subject to certain limitations described 

below1 show that WE tv 

67. GSN Exh. 300, Supp. Written Di rect Testimony of Timothy Brooks, ~7 [hereinafter Brooks Testimony]; 
Gome Show Network. LLC v. Cablevision Systems Co1p., Declaration of Timothy Brooks, October l 0, 2011, §§ 
lll. 1.c • e. 
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39. To support his claim that viewers do not perceive GSN and WE tv to be 

substitutes, Mr. Orszag presents a regression analysis, which he styles as "a direct test of 

competition for viewcrship"69 between GSN and WE tv. Mr. Orszag claims that the effect of 

tiering As I explain 

below, Mr. Orszag's econometric analysis is flawed, and his conclusions arc not supported by 

the data. Mr. Orszag's "direct test" divides households into a "control group," 70 which did not 

lose access to GSN after the tiering, and a "treatment group," which did. 'flle results of Mr. 

Orszag's "direct test" hinge on the extent to which households in the treatment group viewed 

higher levels of WE IV after the tieri11g than did households in the control group. Mr. Orszag's 

"direct test" is fondamentally contaminated, because households in his control group arc 

disproportionately likely to be avid viewers of GSN ("GSN Loyalists"), while those in his 

treatment group arc disproportionately likely to be non-GSN Loyalists. In other words, the 

"treatment" is applied to precisely those households that arc least likely to rcspoud to it. Even 

setting aside this fundamental problem of contamination, Mr. Orszag's analysis suffers from 

additional econometric sho11comings; when they are conected, the analysis shows that W B tv 

enjoyed a statistica lly significant increase in viewing among Cablevision subscribers after the 

tiering of GSN. 

40. lf the tiering of GSN were actually a 

- ' then a subset of Cablevision households would have to lose access to GSN at random, 

without regard to their preferences for GSN programming. But the selection of Cablevision 

households that lost access to GSN was anything but random: Households in the control group, 

by definition, include any households that received tJ1c Sports & Entcrtaimncnt tier (''S&E tier") 

69. Orszag Report, ~27. 

70. Ors:zag Repo11, Appendix B, 2. 
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as any households that purchased the S&E t ier 

, as well 

in order to continue 

viewing GSN. In other words, Mr. Orszag's control group is a self-selected group of households 

that arc disproportionately likely to be GSN Loyalists. Conversely, non-GSN Loyalists are 

disproportionately likely to be p laced in Mr. Qrszag's treahncnt group. 

4 L. To ,illustrate, note that the households in .Mr. Orszag's control group Yiewcd, on 

average, approximately of GSN in Apri l 2010 (or approximate!}-

- per week). In contrast, the households excluded from Mr. Orszag's "control gn1up" 

viewed, on average, only about of GSN in April 2010 (or approximately . 

). Thus, households in the "control group$> viewed, on average, more than 

as much GSN as those in the "treatment group." This indicates that the control 

group is not randomly selected, and instead suffers from self-selection. Although Mr. Orszag's 

regression analysis controls for households' GSN viewership shares in 20 I 0, it cannot control for 

the unobserved preferences that would induce one household to self-select into Mr. Orszag's 

control group, and another household (possibly with the same 20 I 0 GSN viewership share as the 

first household) to remain in Mr. Orszag's lreahnent group. 

42. Jn summary, Mr. Orszag's "direct test" attempts to measure the extent to which 

viewers perceive We tv and GSN ns substitutes by searching for a "lift" in We tv vicwcrship 

among non-GSN-loyal households af1cr the tiering. A ttempting to measure competition between 

GSN and We tv in Lbis maiu1cr is a foo ls' errand the very people who arc most inclined to shift 

GSN v iewing .hours (because they arc pl entiful) into WE tv hours .have been removed from the 

treatment group. 
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43. In Appendix 2, J describe the technical details of Mr. Orszag's model in greater 

detail, and correct for additional econometric errors. After con-ecting for tcclmical mistakes in 

his model, I demonstrate that the n10re a household's viewership share of GSN declined from 

2010 to 201 J, the more its viewership share of WE tv tended to increase, suggesting that (non-

GSN-loyal) household'> do, in fact, tend to replace GSN viewership with WE tv viewership. It 

bears noting, however, thal even these "corrected" specifications arc incapa)Jle of identifying the 

relevant substitution patterns, given that we do not observe how households in the "control" 

group (with strong preferences for GSN) would have responded when deprived of GSN access. 

3. GSN and WE tv Remain Similarly Situated from the Perspective of Viewers 

44. Although the lineups for both networks have changed in the intervening years 

Rule 402 since I issued my original direct testimony in March 20 13, both networks continue to target 

Rule 402 

female audiences. For c.xumplc, in the fall of 2014, GSN feahircd new shows such as Skin Wars, 

Minute To Win It, Dog Eat Dog, Mind of a Man, It Takes a Church, The Chase, and The 

American Bible Challenge. 71 ln the same season, WE tv featured SWV Reunited, David Tutera 's 

Celebrations, aud Kendra On Top. 72 In my March 2013 testimony, I explained how women's 

programming could be categorized into dating/relationship shows, wedding shows, female-

oriented reality programming, and non-dating game shows. 73 Table 2 demonstrates 11ow the 

newly featured shows on GSN and WE tv as well as the networks' returning shows fit within 

those categories. 

any of t 1e V s 1ows on t 1e two networ s can be reach y classi 1ed into female-

oriented categories that I identified above. Jmportantly, since my original survey of the 

7 l. GSN's List of Shows, availnble ar http://gsntv.com (last accessed Sept. 9, 2014). 

72. WE tv shows, available ulhttp://www.wetv.com/shows (last accessed Sept. 9, 2014). 

73. GSN Exh. 223, Singer Direct Testimony, "'ll 4, 5, 34. 
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networks ' programming, GSN has moved into the wedding category with It .Takes a Church, 

which "surprises one unsuspecting single [in a church congregation] with the news that they' re 

about to be saved from the dating world.''74 And GSN also moved into the fomal e-oricnted 

reality programming category with Skin Wars, which aims " to find the most talented and 

versatile body painters in the country,"75 and Mind of a Man, in which "two female contestant's 

ny to figure out what men really think about dating, marriage, working and aU manner of manly 

pursuit." 76 

46. New shows on WE tv are blurring the lines between the networks. For example, 

WE tv has moved into the female-oriented reality programming category with SWV Reunited, 

which "follows these three strong and talented women [in a former R&B band] as they figure out 

how to trust again on and off the stage and perform with each other;"77 David Tutera's 

Celebrations. which features "a premier party planner ... orchestrating ultimate, one-of-a-kind 

events for some of the hardest-to-please divas in Hollywood;"78 
a11d Kendra on Top, which 

"follows the life of Kendra Wilkinson Baskett part wild child, part global celebrity, part 

suburban housewife and a full-time force of nature."71Although WE tv does not currently air 

nny non-dating game shows, in 2009. the network took aim at this category with Most Popular, 

74. GSN Notice Exh. 4, About It Takes a Church, available at http://gsntv.com/sbows/it-takes-a-church/about

it-takcs-a-church/#more-72525 ( last accessed SepL 9, 2014). 

75. GSN Notice Exh. 5, About Skin Wars, available at http://skinwars.gsntv.com/about/ (last accessed Sept. 9, 
2014). 

76. GSN Notice Exb. 6, About Mind ofa Man, available athttp://gsntv.com/shows/mind-of .. a-man/about/ (last 
accessed Sept. 9, 2014). 

77. GSN Notice Exh. 7, About SWV Reunited, available at http://www.wetv.com/shows/swv-reunited/about 
(last accessed Sept. 9, 2014). 

78. GSN Notice Exb. 8, About David Tutera's Celebration, available ar http://www.wetv.com/shows/david
tuteras-celcbmtionslnbout (last accessed Sept. 9, 2014). 

79. GSN Notice Exh. 9, About Kendra on Top, available ar http://www.wetv.com/showslkendra--00-top/aboul 
(last accessed Sept. 9, 2014). 
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in which the host "ask[ ed] an audience of l 00 women to make judgments that could reward one 

of seven contestants 'virh a cash prize of $10,000.''80 

B. Perceptions of Advertisers 

47. In addition to competing for viewers, rival cable networks compote for advertising 

dollars. In this section, I present evidence suggesting that advertisers perceive GSN and WE tv to 

be simi larly situated. 

1. A Distance Analysis and Advertising Overlap A nalysis Indicates That 
Advertisers Perceive GSN and WE tv to Be Similarly Situated 

48. Adve11isers consider demographic infonnation in their purchasing decisions, and 

therefore women-oriented networks such as GSN and W E tv likcJy compete for advel1isers. The 

such networks' female skew. 

49. 

- · J use a multivariate measure of distance to compare the demographic 

characteristics of the networks along multiple dimensions. When the subjects of a product 

comparison vary across mu.ltiple dimensions (for example, age, gender, race, education, 

occupation. and household s ize), a distance analysis allows one ro consolidate the myriad 

distances into a summary statistic. Analyzing the demographics of viewers themselves, I can 

80. Press Release, WE tv Premieres ·Most Popular' It's First Game Show Hosted by Grnham Norton, June 29, 
2009, available at http://www.amcnetworks.com/press-releases/we-tv-pre111iercs-mo:.r-popular-its-firsHrnme-show
hostl'd·by-grahnn1-norton (last accessed Sept. 9, 2014). 

See also GSN Exh. 16 
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determine, lhrough an index of similarity, the extent to which particular groups of viewers arc 

sirnilar. A measure of similarity can be determined for each network pair. 82 

50. I obtained the data necessary to implement the distance calculation for WE tv and 

GSN based on 

- 83 
51. Using data from 2006 tlu·ough 2010, I simulated the distance between GSN and 

WE tv for 360 possible specifications. 84 For example, in some specifications~ J used percent of 

households with one or two members and the head of household under 50 for the measure of 

household age, whereas in others I used households with three or more members and the head of 

household over 50. On average across the 360 specifications, WE tv ranked - closest 

network to GSN among 101 ncnvorks 85 Based on these 

82. One commonly accepted method of determining similarity or ''distance" between groups of data is called 
Mabalanobis distance, which was named after Prnsanta Mabalanobis, the statistician who invented the measure. P.C. 
Mahalnnobis, "On the Generalized Dis1ancc in Statistics," 2 Proceedings of the National lns1i111te of Sciences of 
India 49-55 (I 936). The measure can be calculated through the use of one or multiple variables. A single number 
ultimately is generated, and this number represents the distance between the data; the larger number, lhe greater the 
distance. 

83. Access to demographic data by network in multiple quarters pennits the analyst to calculate how the 
variables relate to each other over time; for example, as GSN's average household size changes, one can measure 
whether the average house)1old size of another network is changing in the same or opposite direction (along with the 
movements in other demographic variables). In particular, my analysis compares the distance along demographic 
dimensions for two networks based on the arithmetic mean of each demographic variable and the "covariance 
matrix" of the two networks. The covariance matrix associated with a particular network pair is then used as the 
weight when computing the distance between the two networks. 

84. TI1cre arc a total of 360 combinations that I can compute for the distance calculation (equal to the product 
of four household size/age variables, five education variables, six employment variables, three race variables, one 
share without children variable, and one share female variable). Each vnriation would include one of the four 
household size/age variables, one of the five education variables, one of the six employment variables, one of the 
three mce variables, the share of households without children, and the share of the head of household being a female 

85. Across the 360 specifications, the average distance between GSN and WE tv is -
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results, I conclude that WE tv was to GSN ill terms of demographic 

characteristics than arc other networks in my sample. The point of tJ1c distance analysis is not to 

test whctbcr WE tv is the closest network among all possible networks in the sample. Rather, the 

point is to test whether WE tv is sufficiently close to GSN to be considered sjmilarly siruated for 

a discrimination ana lysis. 

52. That both GSN and WE tv tend to 

li kely explains why they appear to target the same 

advertisers. 86 Indeed, as Table 6 below demonstrates, 

86. Game Show Network. UC v. Cab/evi.rion Syste11Lv Corp., Declaration of David Goldhill, October 7, 2011, 
~JO [hereinafter Goldhi/I Declaratwn] (explaining that GSN and WE tv target the same demographic and 
advertisers). 
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TABLE 6: OVERLAP BETWEEN WE TV'S AND GSN 'S ADVERTISlNG, Jm. Y 20 I 0-JULY 201] 

As Table 6 shows, between July 2010 and July 201 I 

I 
I 
I 

of WE tv's top 40 

advertising accounts (weighted by expenditures on WE IV commercials) also advertise on GSN. 

Moreover, of all of WE tv's advertising accounts (weighted by expcndirurcs on 
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WE tv commercials) also adve1tise on GSN. Similar results reveal that ofGSN's 

top 40 adve1tjsing accounts (weighted by expenditures on GSN commercials) also advertise oo 

WE tv, and of all of GSN's advertising accounts (weighted by expenditures on 

GSN commercials) also advertise on WE tv.87 A high degree of advertising overlap among two 

networks indicates that advertisers perceive the two networks as serving up a s imilar audience 

demographic. 88 

53. Using a more f:,JTan ular database that includes the advertising parents as well as the 

brands, T can give context to the meaning of the advertising-overlap fi&rure from 

Table 6. Between January and December 2010, the brand-level data when combined for parent 

companies89 shows that - percent of WE tv's top 40 advertising accounts also advertised 

on GSN. I compute the comparable overlap for WE tv's top 40 advertisers with 87 other cable 

networks (excluding GSN). The WE tv-GSN advertiser overlap of- percent at the parent 

level ranks - among- possible overlaps with WE tv's top 40 advertisers. 90 

54. Cablevision may claim that these results are skewed by the fact that a large 

conglomerate like would advertise one product 

on GSN and another product on WE tv. To test this conglomerate hypothesis, I performed the 

analysis at the brand level a<> opposed to the finn level. I used 

87. Although the weighting does oot change the 
· - giving advertisers who advertise more heavily wi · tv more we1g t es sense or t 
overlap analysis; tapping one's largest client is more significant than tapping one's smallest client. 

88. Mr. Orszag downplays the importance ofthjs advertising overlap, arguing that "the fact that. net\vorks have 
conunon advertisers is not indic.1tive of whether advertisers are choosing between the networks for their advertising 
messages ." Orszag Report ,98. This is similar to his c ritique regarding a viewer's watching two programs. Again, 
an advertiser has a fixed budget; the opportunity cost of buying ads on network A is spending less on network B. 

90. Additionally, from the per~ of GSN's top 40 advertisers, GSN-WE tv advertiser overlap is -
percent, which ranks .. among- possible overlaps. 
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91 Whereas I originally found that advertising customers that 

adve11isc on GSN account for - percent of WE tv's revenue from its -

advertising customers, my revised analysis shows tbat there jg also significant overlap among the 

advertising brands that advertise on GSN and WE tv. Brands that advertise on GSN account for 

- percent of WE tv's revenue from its top 40 advertising customers. 

The decline from- to - percent is expected gi vcn 

the increased granularity of brands compared to fu111s.
92 Moreover, I repeated this advertising 

overlap analysis for WE tv's top 40 brands with 87 other cable networks (excluding GSN). lt 

mms out that the WE tv-GSN brand overlap of- percent ranks - among _ 

possible overlaps with WE tv's top 40 brand advertiscrs.93 

55. Finally, I calculated advertising budget shares for each brand 

- · The following - brands dedicated more than l 0 percent of their respective 

total advertising budgets on both WE tv and GSN in 20 l 0: 

For example, allocated 

- percent of its television advertising budget to GSN and - percent to WE tv. Such 

91. 

92. Mr. Orszag insists that rhe observed overlap at the brand level is significant only if the brand is in the lop 
40 brands of both GSN and WE tv. This more onerous requirement is not justi lied. Under this standard, Mr. Orszag 
would discount the overlap if the brand ranked 39th on GSN's list but ranked 41 st on WE tv's list. 

93. I also perfom1ed this analysis for GSN's top 40 brands compared with 87 other cable networks (excluding 
~ GSN-WE tv brand overlap from the perspective of GSN top 40 brands is .. percent, which ranks 
- among- possible overlaps. 
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high combined budget shares suggest that certain advertisers believe that GSN and WE tv deliver 

n s imilar aud ience. 

2. Mr. Orszag Seeks To Impose Standards Irrelevant to An Economic 
Determination of Whether Networks Are Similarly Sit uated 

56. To be simjlarly sin1ated, two networks need not be economic substitutes. Yet Mr. 

Orszag would require evidence that GSN disciplines WE tv's advertising rates to find that they 

are sim ilarly situated. When evaluating whether two networks arc similarly situated, Mr. Orszag 

uses the term "close a lternatives" and "economic substihltcs" interchangeably the lancr arc 

defined as goods that exhibit (positive) cross-price elasticities.94 

57. Mr. Orszag goes one step further by requiring that the affiliated network (as 

opposed to the VICO) enjoy pricing power vis-a-vis advertisers or distributors. Under this 

heightened standard, the non-discrimination obligation of the Cable Act would apply only to 

cable operators that have the ability to dictate carriage fees or advertising rates for their affiliated 

programming; if a VICO's affi liated network lacks pricing power then, by Mr. Orszag's logic, it 

could not be found to discriminatc.95 According to Mr. Orszag, "to the extent there is any pricing 

constraint imposed by GSN, the degree of that pricing constraint would be negligible relative to 

the pricing constraint provided by other nctworks."96 Thus, his test for similarly situated 

networks is rigged to fail from the start because WE tv is assumed not to have market power. To 

the extent that a finding of market power has any place in a program-carriage proceeding, it is 

the market power of the regulated fim1 namely, the cable operator that matters. And 

94. Orszag Report ~65. 

95. 01·szag Report ~13 ("Under standard economic theory, Cablevision could only plausibly have an 
incentive to discriminate against GSN in favor of its affiliated networks, WE tv and Wedding Central, if the prices 
charged by the affiliated networks were effectively constrained by GSN."). 

96. Id. ,112. 
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ofMVPD subscribers in the New York DMA,97 a large share 

in a geographic market that is critically important for rival networks. 

58. Setting aside the in-clevance of piice effect<; to a determination of whether 

networks arc similarly s ituated, Mr. Orszag's analysis is simply wrong: A VJco·s affiliated 

network can benefit in many ways without pricing power. For example, an increase in 

subscribers caused by tiering, albeit at a constant license fee, would benefit WE tv; an increase in 

advertising revenues at a constant advc11ising rate or tJ1c enhanced ability to compete for 

relationship-based content would also benefit WE tv; and an increase in viewership (with no 

concomitant price effects) would benefit WE tv to the extent it pcrmincd the network to sell a 

larger share of its advertising inventory. Thus, the notion that WE tv cannot be found to 

discriminate because it lacks pricing power is extreme, turns the non-discrinunation protections 

on their head, ignores non-price ways in which WE tv can benefit (although Section 616 docs not 

require any such benefit), and would immunize VlCOs from discrimination claims unless they 

possessed pricing po\ver in some relevant market. 

59. Mr. Orszag's search for price effects pem1eates his advertiser-competition 

analysis.98 He claims that "significant competition" between WE tv and GSN for adve1tisers 

would "be reflected in WE tv's advertising rates, which would be significantly constrained by 

GSN's advertising rates, and vice versa.''99 He asserts that I failed to show evidence that GSN 's 

adve11isi11g rates have been lowered by the tiering. 100 ff the demand for GSN's genernl-ratc 

advertising declined unexpectedly by after the tiering (sec Part IV .B below), it is 

97. See Exh. I 03, CV-GSN 0427070. 

98. Mr. Orszag also insists on evidence of price effects to prove that GSN and WE tv compete for 
programming. Orszag Report ~109. 

99. Jd. I 08. 

I 00. Id. ill 54. 
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reasonable to conclude that GSN's ability to constrain WE tv's advertising rates was also 

diminished. 

60. Mr. Orszag argues 

between GSN and WE tv implies that the t\vo networks are not similarly 

situated from the vantage of advertisers. 101 Again, the search for economic substitutes causes Mr. 

Orszag to fixate on price-disciplining effects, which may 1101 exist for myriad reasons. For 

example, a nascent network may not impose incremental price discipline on a well-established 

network; and an established network U1at competes vigorously with several networks in its genre 

might lack pricing power, which meaus that any other individual network does not impose price-

discipline at the margin.102 

61. Finally, Mr. Orszag argues that GSN's and WE tv's 

shares implies no price-disciplining effect, 103 which in his mind means th::it the networks arc not 

simi larly situated. Setting aside the irrelevance of a price-disciplining effect, that two products 

constitute a does not imply Jack of substitution. Consider beef 

and chicken in a household's food budget. As chicken prices rise) the household might switch to 

beef at the margin, are accounted 

for by chicken and beef. 

C. Perceptions of Rightsholdcr s 

62. GSN also competes directly against WE tv for the same programming rights. Like 

advertising dollars, competition along this dimension could give rise to an iucentive to 

I 0 I. Id. ,19 l. 
I 02. In any event, the disparity in the price of two goods does not imply that the cheaper good imposes .zero 

price discipline on the more expensive good: A Hyundai Elantra (MSRP of$16,000 to $24,000) might discipHne the 
price ofa Honda Civic (MSRP of$18,000 to $26,000), despite the fact that the Elan1ra is less expensive. 

I OJ. Or.szag Report 195. 
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discriminate. If rightsholders perceive GSN and WE tv to be comparable outlets for their 

programs, then Cablevision has an incentive to discriminnte against GSN. 

63. Certain shows were pitched to both GSN and WE tv. For example, -

105 Moreover, the following six shows were pitched 
~~~~~~~~~~~~~~~~~~-' 

to both GSN and WE tv: ... 
-· • 111 That severa l rightsholders perceive 

GSN and WE tv to be reasonably interchangeable outlets bolsters my prior conclusion that the 

networks arc similarly situated. 112 

111.CABLEVISION'S DISCRIM INATION LACKS ANY EFFICll!:NCY J USTIFICATION 

64. In this section, l consider alternative, efficiency explanations for Cablevision1s 

carriage policy. Although disparate treatment of similarly situated networks strongly suggests 

discrimination, it is possible that some alternative, efficiency explanation could explain 

Cablevision's conduct vis-a-vis GSN. I am not aware of any evidence that Cablevision applied 

104. •• 
105. Id. 

106. See GSN Exb. 159. 

107. See GSN Exh. L 60. 

108. See GSN Exb. 162. 

109. See GSN Exh. 160. 

I 10. See GSN Exh. 160. 

11 J. See GSN Exb. 161. 

112. According to Mr. Orszag, that certain rightsholders approached both GSN and WE tv doc.--s not constitute 
evidence of "competition." Orszag Report ,109. I le would require the additional step that GSN or WE tv offered the 
rightholders contracts or developed the concepts into shows. This requirement is not grounded in economics, and 
Mr. Orszag fails to provide any basis for this position. 
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such a cost-benefit test to WE tv or to any of its affiliated networks, 113 and the selective 

application of a test is in and of itself discriminatory. 114 

65. J also critique Mr. Orszag's profitabi lity analysis. Because the losses per 

subscriber due to chum arc nearly as large as the gains associated with 

i11cremental ) S&E subscribership, it fo llows that Cablevision would have 

had to attract more than as many S&E tier subscribers as it 

lost from chum in order for the tiering to be profitable. Yet the data suggest that 

. Thus, even 

when one considers mitigation strategies, Cablevision 's downstream division likely incurred a 

loss as a result of the tiering. 

66. To further explore the efficiency defonsc that the tiering of GSN was profitable 

for Cablcvision 's distribution division, I offer my own profitability analysis based on the tests 

articulated by the 

113. As an illus1rative example, if an economic consulting finn gave female applicants a diflicull econometric 
test during their interviews, but permitted male applicants to skip the test, then the application process would be 
discriminatory on the basis of gender-regardless of whnt fraction of the females passed the test. Mr. Orsz.ag cites a 
Cablevision docwnent noting cost savings associated with tiering GSN. Otszag Report 11 I 5. But Cablevision would 
also enjoy cost savings from tiering any network, including its own. Accordingly, thjs is not evidence of a cost
benefit test. 

I 14. Judge Sippel recognized this selective application oft he cost-benefit test in the Tennis Clran11el case. See 
Tennis Clrannef lnirial Decision, i/74 ("When C-0mca~1 Cable renewed its affiliation agreements with Versus and 
Gol f Chtmncl in 2009 and 2010, respectively, however, it did not undertake a cost-benefit analysis as to whether it 
should reposition tl1ose affi liated networks to a different tier."). Tennis Clranne/, Inc. v. Comcast Cable 
Comm1111icarions, l.L.C., Memorandum Opini()n & Order, Docket No. 10-204, File No. CSR-8258-P, FCC 12-78 
(Jul. 24, 2012), ~,176-80 (hereinafter Tennis Chu1111el Order]. 
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67. ircuit in its Comcast decision. The results of these tests arc consistent with the 

claim that Cablevision sacrificed some downstream profit in order to prop up its affiliated 

content. 11 5 

A. Comparisons of Price or Ratings-Adjusted Price 

68. Compared with CablevisioD-owned networks, GSN provides a better value per 

ratings point, costing (according to SNL Kagan) on average - per subscriber per month 

in 2009 and generating an nvcrnge 24-hour ratings of- . 116 By comparison, SNL Kagan 

reports that WE tv charged an average - per subscriber per month in 2009 and 

generated an average 24-hour ratings of - · 117 Table 7 shows the second quarter 20 I 0 

average price per subscriber per month and average 24-hour household ratings point for GSN, 

WE tv, and the other Cablevision-owned networks. Nationally, GSN has a - price per 

rating point than the - average price per rating point for Cablevision-owned networks 

carried on Cablcvision's Family Cable tier (for which rating point data arc available). Similarly 

115. It bears noting that, in addition to these ''direct" methods of proving profit sacrifice (or a net profit 
sacrifice), one may show indirectly that the VJCO inctnTed a downstream loss via the tiering by examining the 
carriage decisions of non-VICOs with respect to the independent network. Presumably, if non-VICOs generally 
carry the independent network broadly, then one can infer that they have detem1ined that doing otherwise would 
reduce their profits. Intuitively, non-VICOs are weighing the net benefits of broad versus narrow carriage of the 
independent network, and their vote in favor of broad carriage implie-s that doing otherwise would entail a profit 
sacrifice. And the indirect evidence here-Cablevision's large distributor peers carry GSN on tiers that reach on 

average nearly - the proportion of subscribers than does Cablevision - versus .. 
- -creates the strong presumption that Cablevision sacrificed downstream profits when it tiered GSN. 
Indeed, since July 2012, most of the largest distributors positively repositioned GSN, including Comcast, Cox, Dish, 
Verizon, and Time Warner. See GSN Response to CabJevision's First Set of Interrogatories, No. 4 (Jun. 6, 2014). 
Certain imiall distributors-not within Cablevision's peer group-negatively repositioned GSN (RCN) or dropped 
GSN (Suddcnlink and Wide Open West. Id. GSN's per sub rate for Cablevision in 2012 - is slightly 
above the rates for the largest distributors - · and below the rates for smaller distributors like AT&T 
- and Verizon-. See GSN CVC 00167975, at22. GSN's reach u1creased slightly in 20 12, 
despite declines from many industry peers such as Oxygen, Lifetime Movie, and Hallmark. Id. at 11. 

117. Kagan Basic Cable at 613. 
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in the New York OMA, GSN bas a - price per rating point than the - average 

price per rating point for Cablevision-owned networks. 

TABLE 7: A VERA GE PRICE PER SUBSCRIBER PER MONIB AND PER RA TCNG POINT, 
BY NATIONAL CABLE NETWORK (2Q 20 I 0) 

Network Owned by Average HH Price Per HH 
Cablevision Price Ratings: Ratings Ratings: 

in 2010 Per Sub National Point NY 
Per 

Month 
1 

2A 
DMA" 

Price Per 
Ratings 

Point 

Notes: * Spun off in 2011. ** Spun off in 20 I 0. *** Closed in Jul. 20 11. "NY OMA ratings data 
were for 9 am to 4 am. 

As Table 7 shows, WE tv is as GSN on a per-rating-poinc basis, 

botl1 nationally and within the New York DMA. 118 GSN's national total-day ratings -

- the total-day ratings of WE tv ). 
119 Thus, it would be unreasonable for 

Cablevision 

Indeed, other 

Cablevision-afiiliat:ed content such as Fuse is even more expensive on ratings-point basis 

). And Wedding Ccntral's cc1iainly 

119. Kagan Basic Cable at 322, 613. 

ECONOMISTS lNCl)ltPOJl.ATED 



REDACTED - FOR PUBLIC INSPECTION 
-43-

infinitesimal ratings in the New York OMA 110 imply an even higher price on per-ratings-point 

basis. 

69. Price-per-ratings point is commonly used measure of value in the cable video 

iJldUstry. 

121 Stated differently, cable operators look at a 

network,s ratings when making carriage and valuatiou decisions; holding a network's license tee 

constant, a higher rating generates more value for the cable operator in terms of attracting more 

subscribers and partaking in greater advertising revenues. Indeed, 

123 Accordingly, expressing value to cable operators 

on a per-rating-point basis is a standard metric in tbe cable industry. 124 More importantly, even if 

Cablevision does uot calculate a network's pr.ice per Nielsen ratings point when making carriage 

decisions, the metric is valuable because it reflects the va lue of a network relative to its 

120. N ielsen ratings arc not available for Wedding Central. 

121. Kagan Basic Cnble at 51. 

122. Id. at 13. 

123. Id. 

124. Price pcrrating point has been used by academics to study the advertising industry. See, e.g., W. Wayne 
Fu, Hairong Li, & Steven S. Wildman, "Explaining Prices Paid for Television Ad Time: The Purchasing Profile 
Model," The Media lndusrries and their Market: Quantitative Analyses 10 (2010) (dividing the "30 second rates ... 
by the corresponding season average Nielsen ratings to create U11itRa1e, an estimate of the average price per rating 
poinr paid by advertisers for each program in lhe sample.") {emphasis added); Przemyslaw Jeziorski, "Merger 
enforcement in two-sided markets," Johns Hopkins University, Working Paper, Mar. 24, 2011 ("The initial 
regression used price per raring point and regressed on a market's H HI."} (emphasis added). 
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popularity. 125 Any altemativc measure of value, including those derived from Cablevision's set-

top box data, must be assessed based on an objective understanding of the networks' relative 

value. 

70. To gauge the sensitivity of my price-per-ratings point metric to the choice of 

national versus local ratings data, I have supplemented my analysis based on 

- J found a price per rating point of- for GSN and - for WE tv using 

New York; DMA rating data. It bears noting that 

, 
126 which suggests that this comparison is conservative. GSN 

appears to WE tv even in the New York DMA. But the point of the test 

is uot to detcnninc the extent to which GSN is more valuable than WE tv. Rather, it is to 

determine whether Cablevision could be justified in treating GSN differently than WE tv. Based 

on this standard measure of value regardless of whether one considers national ratings, as I did 

in my initial declaration, or local ratings there is no such justification. 127 

125. To an economist, what matters is whether Cablevision's conduct can be modeled as if the company 
considers this metric. fn Milton Friedman's classic example, expert billiards players, who have no fomllll physics 
training, nevenhele$ play pool as if they had a perfect understanding of kinetics. See Milton Friedman. fasays in 
Positive Economics (University of Chicago Press, 1953). 
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B. Carriage Decisions of Other Programming Distributors 

71. Although the best metric for evaluating whether Cablevision 's tieril1g policy was 

discriminatory is to evaluate its treatment of a network relative to its treatment of simi larly 

situated affiliates, it also is relevant that, relative to its peers, Cablevision carries GSN on 

significantly less favorable terms. Following the tiering, GSN reaches approximately -

- of Cablevision's basic subscribers. According ro SNL Kagan, GSN's 

penetration across all MVPDs was projected to be by 20 l l.128 As demonstrated 

in Table 8, Cablevision's peers defined as all MVPDs with over two mill.ion basic 

subscribers carried GSN on tiers that reached on average nearly the proportion 

of subscribers than does Cablevision versus ) as of20Jl. 

TABLE 8: TIERING D ECISlONS OF LARGE MVPDS AS OF JUNE 201] 
Distributor Total Basic 

Subscribers 

1 

GSN 
Subscribers 

2 

GSN Penetration 
to Basic 

Subscribers 

3 2/1 

** This figure includes carriage 
on cable systems that Cablevision recently acquired from Bresnan, oulside of the New York 
market. 

128. Kagan Basic Cable at 34. 
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72. Accordingly, Cablevision cam1ot plausibly ar1:,11.1e that its tiering policy vis-a-vis 

GSN is supported by U1e choices of its peers. 129 For the forgoing reasons, GSN's pricing and 

ratings do not offer an alternative, efficiency explanation that could explain Cablevision 's 

conduct vis-a-vis GSN. Barring some convincing efficiency explanation that explains not only 

Cablcvision's treatment of GSN but also its more favorable treatment of Cablevision-affili ated 

networks, I conclude that Cablevision 's disparate treatment of a similarly situated network most 

likely amounts to discrimination on the basis of affiliation. 

73. Finally, regional variations in the demand for GSN's programming do not explain 

the difference between Cablevision's ca1Tiage of GSN and that of other MVPDs. According to 

Mr. Brooks's Nielsen data, both GSN's and WE tv's ratings 

respectively, as one toggles from national ratings data to New York DMA data. While the 

- for GSN - that of WE tv, GSN national Nielsen ratings - WE 

tv's 

- ·Ill fact, as demonstrated above, GSN's price per rating point is 

to WE tv's price per rating point when evaluated using New York DMA ratings data. And 

Wedding Central presumably had infinitesimal ratings in tl1c New York DMA130 when 

Cablevision carried it broadly. 

129. Mr. Orszag discounts tl1e GSN penetration data from Cablevision's rivals-data thnt he cited in his NFL 
testimony as the "most direct and compelling evidence" of discrimination-and instead focuses on tbe fact that two 
operators (Time Warner and Verizon) carry WE tv on their expanded basic seivice tiers, but carry OSN on a les.c; 
penetrated tier, despite the fact that both carry GSN more generously than does Cablevision. Orszag Report iJ130. 
That DISH, Cox, AT&T, Time Warner and Verizon offer GSN on a less penetrated tier than the expanded basic 
service tier is irrelevant-GSN is not demanding carriage on Cablevision's expanded basic service tier per se; it is 
demanding equal caniage, which could be satisfied on any tier. The only explanation Mr. Orszag can futhom for the 
disparate treated nfforded GSN by Cablevision (relative to Cablevision's peers) is Cablevision's allegedly urban 
base of subscribers. But other cable operators, including Comcast, have sigarncant wban footprints, yet they tend to 
carry GSN more broadly. He acknowledges that "many MVPDs choose to carry WE tv and GSN in a similar way." 
Id. ~141. 

130. See srtpro n. 67. 
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C. Cablevision May Have Incurred a Short-Term Loss from the Tiering 

74. Mr. Orszag claims that "Cablevision's decision to rcticr GSN was likely 

profitable for Cablevision's cable division." 131 However, as I explain below, Mr. Orszag fails to 

demonstrate that Cablcvision's distribution arm materially profited from the tiering of GSN. 

Indeed, the data suggest that the diStribution ann likely did not enjoy any material increase in 

profits due to the tieri1ig, and may well have suffered losses due to customer chum. 

75. The profitability (or lack thereof) of the tiering decision to Cablevision's 

distribution business depends on several factors. The potential benefits to Cablevision would 

consist of any incremental profits earned on households electing lo purchase the S&E tier ju 

response to GSN's tiering. For each subscriber that joined the S&E tier. Cablevision earned 

$6.95 in revenue per month, and paid - 132 in license fees per month. Although GSN's 

tiering saved approximately 133 per month in license fees, this is largely irrelevant, 

as it would . 
134 (See the "Net Profit Sacrifice" test 

described in Part D.2 below.) 

76. Even when considering mitigation strategies, which appear to be outside of the 

scope of the profit-sacrifice tests envisioned by the D.C. Circuit, Cablevision incurred two types 

of costs by tiering GSN. First, approximately - customers called Cablevision to 

131. Orszag Repon'VI 18. 
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complain m response to GSN's tiering; 135 by April 2011, Cablevision 

-
136 Because Cablevision 

• 
137·second, to the extent that some households cancelled their 

Cablevision subscriptions as a result of the tiering, Cablevision incurred addjtional losses due to 

customer churn. 138 I assume conservatively that Cablevision,s average revenue per subscriber 

per month for a GSN customer was , 
139 with a gross profit margin of 

• 
140 Accordingly, Cablevision would have sacrificed profits of 

per subscriber per month due to customer chum in response to GSN's 

tiering. 

77. After correcting for the deficiencies in Mr. Orszag's econometric analysis, the 

S&E subscription data indicate that roughly - Cablevision customers became first-time 

S&E tier subscribers in response to the tiering. This suggests that virnially all of the incremental 

See GSN Exh. 132. 

138. Subscriber churn has been a matter of concern for Cablevision. See GSN Exh. 168 ("The new focus is on 
retaining subscribers. 'We want to improve our relationship \vith our existing customers and ensure that they know 
Ulat we value them and their business,' said Mr. Dolan, whose fami ly controls the company, speaking to analysts on 
a conferenc.e call i11 February."). 
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S&E subscribcrsltip that Mr. Orszag's methodology would mistakenly attribute to GSN's tiering 

was, in reality, at1ributable to Cablcvision's 

However, the data indicate 

that 

141 

78. With respect to churn, the data suggest that roughly customers 

left Cablevision due to . Because the losses per 

subscriber due Lo churn are nearly as large as the gains (equal to -

) associated with incremental ) S&E subscribership 

), it follows that Cablevision would have had to attract more than 

as many S&E tier subscribers as it lost from churn in order for the tiering to 

be profitable. Y ct the data suggest that 

: Because the number of former! y subsidized 

customers who kept the sports tier (roughly 3,500) is not nine times as great as my estimated 

churning subscribers ( 1,000 to 2,300), even when one considers mitigation strategies, 

Cablevision 's downstream division likely incurTed a loss as a result of the tiering. Furthcnnore, 

the ratio of retained sports-tier customers to churning customers would Hkely decline over time, 

give11 that losses sustained due to chum would presumably continue more or less in perpetuity 

(tlrnt is, the cancelled subscriber would likely never return), whereas the gains associated with 

141. See OSN Exh. 182. -
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incremental S&E subscribership are likely to continue to dissipate over time, as more and more 

) customers drop the S&E tier. 

79. In Appendix 3, I explain the basis for my estimates of (I) the number of 

incremental S&E subscriptions in response to GSN's tiering; and (2) customer churn in response 

to GSN's tiering. 

D. Affirmative Profit-Sacrifice Test Based on the D.C. Circuit's Comcast Decision 

80. In Comcast, the D.C. Circuit appeared to offer, among others. two paths to prove 

that n YICO's carriage decision was motivated by discriminatory reasons: 

A rather obvious type of proof would have been expert evidence to the eftect that X 
number of subscribers would switch to Comcast if it carried Tennis more broadly, or 
that Y number would leave Comcast in the absence of broader carriage, or a 
combination of the two, such that C-0mcast would recoup the proposed increment in 
cost. .... [2] Conceivably Tennis could have shown that the incremental losses from 
can·ying Tennis in a broad tier would be the same as or less than t11e .incremental losses 
Comcast was incuning from carrying Golf and Versus in such tiers. 142 

The first path (which I will refer to as the .. profit sacrifice test" ) asks whether tbc VICO 

sacrificed profits by tiering the independent that is, whether the "net benefit" to the 

downstream (distribution) division from tieriI1g the independent was negative, or more 

intuitively, whether the downstream division incu1Ted a profit sacrifice by not distributing the 

independent network broadly. The second path (which I wi ll refer to as the ''net profit sacrifice 

test") asks whether the VICO could have saved the same level of net expenditures or more by 

tiering its affi liated network; stated differently, even if the VICO did not incur a profit sacrifice 

by tiering the independent net\vork~ whether the VICO incun-ed a larger profit sacrifice by not 

tiering its affiliated network. Jn this section, I present evidence that informs both of those tests. 

The analysis that follows differs from my critique of Mr. Orszag's profit-sacrifice test in that I 

estimate gains and losses Lo Cablevision's downstream division under the assumption of no 

142. id. at 986. 
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mitigation strategics. 1 conclude the Cablevision 's downstream division likely incurred a small 

loss as a result of tiering GSN. 143 

1. Profit Sacrifice Test 

8.1. Tiering GSN appears to have generated significant downstream costc; for 

Cablevision in tenns of chum, loss in goodwill, 144 and its decision to subsidize the cost of sponc; 

package subscriptions: 

• Approximately - subscribers called Cablevision to complain about the 

tiering. 145 

• Presumably to save those customers who threatened to leave, Cablevision was forced to 
subsidize the cost of the sports tier for approximately - of them for six 
rnonths. 146 

• This implies that - subscribers were not offered a subsidy, but were 
nevertheless displeased by the episode. 

• Cablevision Jost between - and - subscribers due to the tiering despite 

the subsidy. 147 

143. The point of the exercise is not to develop a precise estimate of the harm. Instead, the pmpose is to 
eliminate an alternative efficiency rationale that Cablevision would have acted the same way toward GSN without a 
similarly situated network. The confidence interval around my estimnte--a loss of 
- might include a de minim is gain to the downstream division. But it does not include a material gain to the 
downstream division. Cablevision would not rational1y risk antagonizing 27,000 GSN loyalists in exchange for an 
immaterial gain (or even a small lo~)-unless it anticipated a.n offsetting gain to its upstream division. 

144. Mr. Ors.zag argues that the tiering episode could have enhanced goodwill. Orszag Rebuttal Report, Dec. 
29, 2014, ~ 22· ("[Dr. Singer] fails to account for the fact that reducing Cablevision's programming costs by re~ 
tiering GSN may actually reduce the likelil1ood of a price increase (relative to pricing changes that would other have 
occurred) for the vast majority of Cablevision subscribers who are not interested in watching GSN .... as re tiering 
GSN could have actually enhanced Cablevision 's goodwilf') (emphasis added). Yet GSN households are clearly 
harmed by the tiering, and non-GSN households would be largely indifferent to the tiering; if anything, they are 
banned slightly by losing the op1ion value of potentially watching GSN in the future. Mr. Ors7..ag's enhanced 
goodwill argument rests on the counterfactual notions that (1) Cablevision remitted the $0.11 per month savings 
from tiering to consumers; aud (2) that these miniscule savings would have been sufficient to significantly enhance 
customer goodwill. Orszag Dep., Mar. 12, 2015, at 71 ("By tiering the programming and reducing your cost 
structure, that may help attract new subscribers to Cablevision or keep existing subscribers who otherwise would 
have left."). 

145. See GSN Exh. 132. 

146. See GSN Exh. 182. 

147. See Exh. 223, Singer Direct Testimony, Appendix C. 
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• Rather than face a pcnnanent loss of- per customer per month 148 for each 
churning customer a very conservative estimate of Cablcvision's video margins for the 
Family tier Cablevision incurred a much smaller- loss per subscriber per 
month via the sports-tier subsidy (which is equal to the license fees it paid networks on 

the sports tier). 149 

Jt bears noting that my affirmative profit-sacrifice test uses the same inputs as those used above 

in my critique of Mr. Orszag's profit-sacrifice test. The vantage of my profit-sacrifice tests is ex 

post. 15° Finally, the analysi1> measures costs and benefits on a monthly basis around the time of 

lhe tiering episode; the analysis yields the same result wheU1er one consider these flows to occur 

in a single month or across several months within the relevant time pcriod. 151 

82. To estimate the costs of tiering GSN related to churn for the purposes of 

implementing the D.C. Circuit's profit-sacrifice test, one must ask how many Cablevision 

subscribers would have churned in the absence of the subsidy. The role of the costs to the VICO 

of mitigation strategies seems to be outside the scope of the original test as contemplated by the 

D.C. Circuit, which considered only a top-Jine measure "that Y number [that) would leave 

148. See Singer Direct Testimony,~ 15 (based on an assumed profit margin of- on monthly 
revellues of approximately $60). 

149. See Cablevision Spons & Entertainment Box Data. Oct. I, 2010 through Sept. 30, 2011, CV-GSN 
0150595.xls. 

150. lt is an interesting academic question as to whether Cablevision would have gone through with the plan 
had it known that tiering GSN would !rigger -- customer complaints. A rational firm would not 
deliberately incur downstream losses in excess oft~its upstream content division. But a conflicted finn-
that is, a cable operator with programming interests-might rationally risk some modest downstream losses in order 
to prop up its upstream division. And that is what makes f11is conduct discriminatory: Cablevision likely would not 
have accepted the same gamble had it not been conflicted, as evidenced by the carriage decisions of its peers. Lt 
could be that Cablevision may have an1icipatcd little impact (or a small loss) to its downstream division, off.-.;ct by 
gains to its upstream division. In 1he absence of planning documents-which to rny knowledge do not exist here
then ex ante analysis is irrelevant 

151. Notwithstanding Mr. Orszag's assertions to the contrary, I take no position as to how long the gain or 
loss in certain clements, such as goodwill, would be felt by Cablevision. See Orszag Dep., Mar. 12, 2015, at 414 
("And so that's why Dr. Singer's $3.88 for the, quote, loss of goodwil l and assuming that it continues forever, lam 
so highly critical of. lt makes no economic sen~e. It's pulled literally out of whole cloth."). 
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Comcast- in the absence of broader carriage." 152 A reasonable lower-bound estimate of churning 

Cablevision customers in the absence of the subsidy is ( 1) the - subsidized-sports-tier 

subscribers, who presumably threatened to leave Cablevision after the tiering to secure the 

subsidy, 153 154 plus (2) the midpoint between the - and - additional customers 

who churned after the tiering episode despite th¢ presence of the subsidy. 155 156 Expressed as a 

152. Comcast Opinion at 986. 

153. To an economist, it is relevant that some- complaining customers were selected by 

Cablevision to receive a subsidy while others were not. Cablevision was apparently trying to 
infer the likelihood of defection based on what the complainer said on the call; if Cablevision thought the threat was 

sufficiently high, it offered a subsidy to ret.11~ the customer. That Cablevision discriminated in its allocation of 
subsidies yields crjtical mfonnation. For the testto imply a profit sacrifice, it is not necessary to assume that 100 

percent of the subsidized customers would have chumecl. in the absence of mitigation strategies. For ex.ample, when 
the forgone margin is assumed to be $40.50 (equal to 45% of $90), only-of the subsidized customers 

must chum to imply a profit sacrifice; when the f~rgon~ margin is assumed to be $27 (equal to 45% of$60), only 

- of the subsidized customers must cl;um to ·imply a profit sacrifice. Moreover, even if a subsidized 
customer would not have churned, Cablevision would still incur 111oss on that customer in tenns of goodwill. 

154. Mr. Orszag argues tbai my assumpti1:>n 1hat .these formerly subsidized customers would bave churned in a 

world without the subsidy is undermined by his finding that fonnerly subsidized sports-tier subscribers "actually had 
a higher propensity to stay with Cablevision tha.il the. population at large in Cablevision." Orszag Dep. Mar. 12, 
2015, at 143. He found no such thing. Jn particular; lie ·found that about 24 percent of the formerly subsidized 
subscribers cancelled tbeir subscriptions within ~o years oft.he tiering, while about 20 percent of all Cablevision 
subscribers cancelled their subscriptions within one year of the tiering. See Orszag Rebuttal Report, Dec. ·29, 2014, 
~17. F.irst, because 24 percent exceeds 20 percent, it seems that the formerly subsidized customers had a greater to 

propensity to leave Cablevision than the average Cablevision cu~omer (albeit over different windows). Second, this 
is not an apples-to-apples comparison: Mr. Orszag is comparing churn rates for two different groups of consumers 
over nvo different time horizons-namely, a two~year window (Feb. 201 l - Feb. 2013) for the subsidized group and 

an earlier (and largely non-over.lapping) one-year window-for the control group {April 2010 - April 2011). Third, 

Mr. Orszag further contaminates the comparison by including tlw subsidized period in the two-year window, despite 
the fact that a subsidized customer clearly faces diminished incentives to chum. 

155. ln estimating chum, I had to exclude Cablevision customers who received a subsidy and stayed because 

such customers are coded as non-churning in the data. As explained above, my-actual chum estimate 
was conservative giveil that the remaining observations will contain disproportionate numbers of households that did 

not call to complain about the tiering, and are therefore less likely to chum in the first place, given that they have 

revealed relatively weak preferences for GSN. 

156. I take no opinion as to whether this estimate is statistically significant; it is simply the best estimate 

available in the record for this purpose. This figure is based on a parameter that wa.s estimated at the l l percent level 
of significance. Although the 5 and 10 percent levels of significance are more conventional, there is nothing magical 

about those levels. 'Ille analyst ha~ license to choose which level of significance to employ based on the costs of 
committing a certain error (accepting the hypothesis of no effect when in fact there is an effect). Indeed, at least one 

standard econometric textbook uses the 15 percent level Of significance. See JEFFREY WOOLDRIDGE, INTRODUCTORY 

ECONOMETRICS: A MODERN APPROACH 127 (4th ed. Cengage Learning 2008) ("We conclude that enroll is not 
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percentage of Cablevision customers who watched at least one hour of GSN per month in Apri l 

20 I 0 ("GSN households"), the implied GSN chum rate is - percent. 157 At approximately 

- per subscriber per month in lost margins on the Family tier for each churning 

customer, 158 Cablevision would have incmTcd monthly losses of at least 

on the churning customers. 159 

83. In addition to these losses related to chum, a ca1colation of Cablevision's monthly 

Joss must account for the loss in goodwill for the non-churning customers who cafled to 

complain about the tier ing episode. ht particular, - customer complaints imply a 

significant loss in goodwill. GoodwiJI is important to maintain because it pem1its Cablevision to 

raise its v ideo prices each year; a dissatisfied customer is less inc lined to tolerate a price 

statistically significant at the 15% level."). Ronald Fisher, who developed statistical hypothesis testing, did not 

intend the 5% cutoff value to be fixed, and he later reconunended that signmcant levels be set according to specific 
circumstances. See GEOFFREY R QUINN & MICHAEL J. KEOUGH, Exl>ERIMENTAL OF.SIGN AND DATA ANALYSIS FOR 

BIOLOGISTS 46-09 (Jst ed.) (I st ed. Cambridge University Press. 2002). The case law recognizes that there is no 
hard and. fast rule for statistical signjfjcance. See. e.g., Segar, 738 F.2d at 1282 (explaining there is no "precise level 

in the law" at which statistical significance is sufficient to permit the inference derived from a correlative study); 
Rendon v. AT&T Techs., 883 F.2d 388, 397-98 (5th Cir. 1989) (rejecting argument that there is a strict legal 

benchmark requiring a particular number of standard deviat ions to demonstrate data bas statistical significance); 
Thomas v. Deloitte ConSQlting LP, No. 3-02-CV-0343-M, 2004 WL 1960097, at •5 (N.D. Tex. Sep. 2, 2004) 
(l isting cases where court rejected arbitrary application of 5%); Overton v. City of Austin, 871 F.2d 529, 544 (5th 

Cir. 1989) (Jones, J., concurring) ("Whether a given [result] should be regarded as statistically significant must be 
determined on a case by case basis since the value signifying statistical significance is dependent upon sample 

size."). 

157. Equal to - churning customers divided by - GSN households. GSN households are 

based on an extrapolation from the- share of Cablevision customers in Orszag's set-top box sample 
who watched at least one hour of GSN in Apri l 2010 to the estimated basic-tier Cablevision 

subscribers in New York-New Jersey-Connecticut areas. See 

158. GSN Exh. 223, Singer Direct Testimony, V75. 

159. It bears noting that at a more realistic forgone margin of $4-0.50, the losses associated with churning 

customers- are sufficient to swamp the savings in license fees Accordingly, ii is not 
even necessary to corlSider the loss in goodwill. 
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increase. 160 Even though many of these customers did not ultimately churn, to the extent that 

their probability of churning increased as a result of the ticiing episode. these customers would 

be less inclined to tolerate a price increase after the tiering episode. 161 A reasonable measure of 

the diminution in goodwi ll is the size of the subsidy offered by Cablevision to preserve customer 

relations; Cablevision,s subsidization policy reveals its w ill ingness to pay th is subsidy to any or 

alJ of the - complaini ng customers. Applied across the 

customers who did not chum (but whom Cablevision nevertheless stood ready to subsidize), the 

incremental cost is which brings the total costs of 

tiering GSN to Tims, even with highly conservative assumptions, by tiering GSN, 

Cablevision incurred downstream monthly losses of 

- -
84. I have conservatively estimated the forgone margins on Fami ly-tier video 

subscriptions only. To the extent that GSN households resemble the average Cablevision 

customer, who tends to subscribe to larger packages (and to rent set-top boxes), this estimate wilJ 

understate the forgone margin of a churning GSN household. For example. Cabtevision's 

average video revenues per w1it in 2010 were approximately - · climbing to nearly 

160. According to SNL Kagan, Cablevi:.ion has increased ilS average monthly revenue per video user in New 
York from During this period of consistent price hikes, 
Cablevision's video subscribership in the New York market showed only a modest decline, from 3.1 million in 2007 
to 2.9 million in 2012. 

161. See, e.g., Eun-A Park & Richard Taylor, Barriers to Entry Analysis of Broadband Multiple Platfonns: 
Comparing the U.S. and South Korea, Telecommunications Policy Research Conference, September 29-0ctober l, 
2006 ('"In indust1ies where products are differentiated, however, advertisiug, brand proliferation and goodwill have 
been identified as possibl.e imporlnut sources of (strategic) barriers to entry in some circumstances.") (emphasis 
added). 
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- by 2011, 
162 

which greatly exceeds rhc - Family tier revenue on which I rely to 

estimate lost margins associated with churn; using this higher mont111y revenue figure from 2011 

increases Cablevjsion's monthly losses on churning customers from to 

This cost alone exceeds the per 

month in license fees payable to GSN tl1at Cablevision saved by placing GSN on its sports tier. 

And one must add to this figure the (same) Joss in goodwill among the non-churning customers, 

which b rings the total costs under this scenario to . Related ly, a churning video 

customer might disconnect non-video services from Cablevision, including broadband hltcmet 

se1viccs; 163 when a video customer churns, she might sever all ties with her original cable 

operator, particularly when she is looking for an alternative package of video and broadband 

services. 

85. As demonstrated in my direct testimony, the more a household's vicwcrship share 

of GSN declined from 2010 to 201 1, the more its viewersbip share of WE tv tended to increase, 

suggesting that non-GSN-loya l households do, in fact, tend to replace GSN viewership with WE 

tv viewership. In particular, I found that households in the "treatment group" that is, viewers 

viewing to WE tv as a result of the re-tiering. lf households h1 the control group that is, viewers 

with strong preferences for GSN transferred by the same percentage. then WE Iv vicwership 

within the control group would have increased by approximately 164 This 

arlificiaJ lifl in viewing translates into greater revenue for WE tv (and thw; for Cablevision) via 

162. Tony Lenoir, Video revenue growth lags HSD, phone since 2007; leads on ARPU basis, SNL Kagan 
Multichanuel Market Trends, March 20, 2013, available at 
http://www.snl.com/intcractivex/article.aspx?id= I 7239 l 73&KPLT=6 (accessed April 29, 201 3). 

163. See GSN Exh. 247, CV-GSN 0434304; GSN Exh. 248, CV-GSN 0434305; GSN Exh. 249, CV-GSN 
0434306; GSN Exh. 250, CV-GSN 0432742. 

I 64. GSN Exh. 223, Singer Direct Testimony, Appendh 2. 
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additional capacity to sell in the shott tcnn (as fewer time slots are needed to reach the offered 

eyeballs) and higher adve11ising rates in the medium tem1. Accordingly, even if the net benefit 

for Cablevision's downstream division were zero, that Cablcvision's content affiliate reaped 

benefits from the tiering would be sufficient to induce the vertically integrated entity to engage 

in discrimination. 

2. Net .Profit Sacrifice Test 

86. As noted above, the D.C. Circuit proposed an additi onal path to show 

discrimination, based on the Qutcome of the profit-sacrifice test had it been applied to the 

VJCO's affiliated network. Evidence Umt a VICO tiered an independ1;mt network to pursue, for 

example, $25,000 in net savings per month (from reduced license fees), but did not tier an 

affiliated network to pursue the same gain or more would constitute evidence of discrimination 

under this alternative test. 165 Stated differently, evidence that the "incremental losses from 

canying [GSN] in a broad tier would be the same as or less than the incremental losses 

(Cablevision] wa~ incurring from ca1Tying [Wedding Central 01' WE tv] in such tiers,, 166 is also 

proof of discrimination. 

87. By tiering Wedding Central, Cablevision would have saved - per month on 

avoided license foes, as the price for Wedding Central was de minimis (and multiplying . 

- price by homes yields - savings). While carriage of Wedding 

Central imposed certain other costs on Cablevision, it is hard to estimate any such cost with 

precision. 167 This analysis therefore conservatively assumes this cost effectively equal to-. 

165. Comcast Opinion at 986. 

166. Id. 

167. See, e.g., Deposition of James L. Dolan (Jan. 28, 2013), at 18-19 (stating that there were expenses 
specifi cally attributable to Wedding Central); GSN Exh. 244. CY-GSN 0434004 (estimating the value of select 
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On the other hand, Cablevision likely would have incuned no churn from tiering Wedding 

Central, as Wedding Central did not register any viewers with Nielsen. 168 It is implausible to 

claim that Cablevision would have experienced any incremental chum as a result of tiering 

Wedding Central. Accordiugly, my best estimate of the net-benefit of carrying Wedding Central 

broadly was - . Because the incremental losses of carrying GSN on a broad tier (equal to 

) would be the same or less than the incremental losses Cablevision incwTed from 

carrying Wedding Central broadly (equal to - ), by the D.C. Cfrcuit's second tcl>t, 

Cablevision dis1.;riminatcd against GSN vis-a-vis Wedding Central. Stated differently, it was 

more costly for Cablevision to tier GSN than not to tier Wedding Central, presumably for 

reasons relating to affiliation. 

88. In contrast, by tiering WE tv, Cablevision would have saved per 

month in avoided license fees (equal to the product of- by homes). 169 

In tcnns of the costs, Cablevision likely would not have incurred sufficient chum among WE tv 

households to offset the savings on license foes. Cablevision has acknowledged the intensity with 

which GSN's viewers watch GSN.17° Cablcvision's own analysis establishes that GSN's viewers 

exhibited greater viewing intensity than did WE tv's vicwers. 171 

banner ads run by Cablevision for WE tv and Wedding Center at $22,000). See also GSN fall. 89, CV-GSN 

0274705. 

168. See alw Table I , infi·a (showing relatively low Wedding Central viewing data from Cablevision 's set· 

top-box data). 

169. Part of the avoided costs reflects an overpayment by Cablevision for failure to enforce an MFN. See Exh. 

239, CV-GSN 433041-42 (indicating that Cablevision paid - more than it needed to in 20 I 0 by not 
enforcing the MFN for WE tv.). 

170. See Email from Adam Weinstein to Bradley Feldman, Game Show Net, Jul. 15, 2010, CV- GSN 

0425003 

171. Orszag Report iM! 125, 126, 129 (showing that GSN has a than 
WE tv, and that viewing concentration is correlated with viewing intensity). 
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89. Conditional on "watching" at least one hour of WE tv per month i11 April 2010 (a 

"WE tv household"), the household "watched'' roughly of WE tv per day. 

Conditional on "watching" at least one hour of GSN per month ("GSN households'"), the 

household "watched'' roughly of GSN per day, a significantly higher viewing 

intensity. Stated differently,. GSN households "watch" a significantly greater amount of GSN 

than WE tv households "watch" WE tv. Indeed, GSN households "devote" of 

their viewing shares to GSN, whereas 'WE tv households "devote" only of their 

viewing shares to WE tv. The distri.butfon of viewing shares for GSN households exhibits II 

·90. As ·demonstrated by my chum regressions, the likelihood of churning in response 

to a tiering episode is directly proportional to the intensity of viewership. Aud the intuition is 

clear: A subscdber who devotes a disproportiouate amount of her viewing minutes to a single 

network would be more likely to chum if that network were removed than would a subscriber 

who spread her viewing minutes uniformly across myriad networks but lost one of them. Indeed, 

according to modifications to Mr. Orszag's churn model, a household's GSN viewership share 

(defined as the share of total minutes devoted to watching GSN) was positively and statistically 

significantly related to their tendency to chum (at the 11 percent significance lcvcl). 172 Because 

GSN viewers tend to concentrate their viewing on GSN, a large fraction of GSN viewers were 

primed to chum in response to the tiering episode. 111 contrast, WE tv viewers are accustomed to 

172. GSN Bxh. 223, Singer Direct Testimony, at~ 81. 
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watching a greater variety of alternatives and could be expected to substitute other networks for 

the one lost to them. 

91. Given the relatively greater intensity of viewership among GSN viewers, and 

given the finding that viewership time shares are positively correlated with chum, one would 

expect that a greater percentage of Cablevision viewers would churn in response to tiering GSN 

than would the percentage of Cablevision viewers who would clmm in response to tiering WE tv. 

TilUs, the cost of tiering WE tv likely would be no more than 

. Accordingly, my best estimate of the net-benefit of tiering WE tv js at least 

Because the incremental monthly losses of 

carrying GSN on a broad tier (equal to ) wou ld be the same or less Lhan the 

incremental monthly losses Cablevision incmTed from carrying WE Iv broadly (equal to 

- ), by the D.C. Circuit's second test, Cablevision discriminated against GSN vis-i\-

vis WE tv. 

92. Fina11y, using my modified churn model, one can estimate the number of WE tv 

households that would have churned in response to a hypothetical tiering of WE tv. 173 I use IJ1e 

parameter estimates from specification 4 to predict chum, substituting each household's \VE tv 

viewing share in place of its GSN viewing share. 174 I used each household's actual 

173. It is not po~ible to estimate subscriber losses from re-tiering Wedding Central because, unlike the case 
of WE tv, viewing shares of Wedding Central are close to zero, and the churn model turns on the difference in actual 
viewing shares and a zero share. 

174. The model controls for many factors when estimating the incremental effect of viewing share on churn 
probability. To estimate the likely churn among WE tv households, l am assuming that changes in viewing share 
map into chum probability in the same way for GSN and WE tv households. Jfanytl1ing, the model is conservative 
because GSN households are more loyal than arc WE tv households. So a one percent change in viewing share 
among GSN households likely generates a greater impact on churn probability than would a one percent change in 
viewing share among WE tv households. Mr. Orszag cannot articulate a single reason to expect that the model 
would overstate We tv churn. I-le therefore implicitly concedes that any bias (if it exists), likely cuts in his favor
that is, the model likely overstates the actual expected chum among We tv households. 
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characteristics (including its WE tv viewing share) to predict the household's probability of 

churning; next, I estimated each household's probability of churning under the countcrfaetual 

assumption that the WE tv viewing share was set equal to zero. Based on the difference between 

these two probabilities, I estimated the amount of customer churn attributable to a hypothcticn l 

WE tv tiering. To offset the in monthly savings on license foes from tiering WE 

tv. Cablevision would need to incur churn of a t least 

. Expressed as a percentage of WE tv households, 

Cablevision would need to incur churn of at least 1.9 percent to lose money by tiering WE tv. m 

1 estimate that only about of WE tv households would have churned in 

response to a hypothetical tiering of WE tv. 176 Accordingly, Cablevision likely incurred a profit 

sacrifice by· not tiering WE tv, which when combined with evidence that Cablevision likely 

incurred a profit sacrifice by tiering GSN, implies that Cablevision discriminated on the basis of 

affiliation according to the D.C. Circuit's second test. 

175. WE tv households of- are equal to the product of 
Orszag's STB sample in April 20 I 0 who watched al least one hour of WE tv that month and 
tier subscribers in New York-New Jersey-Connecticut 

million basic 

176. Mr. Orszag suggests that my conclusions would be different had J not limited the potential churning 
subscribers to households that watch at least one hour of WE tv per month. Orszag Rebuttal~ 29, n. 47. I measured 
the difterence in the means of the expected churn among WE tv households (0.36%) and applied it against the base 
of WE tv households - to obtain predicted chum of Had I instead measured the difference 
in the means of the expected churn among all Cablevision households and applied it agafo.st the base of 
nil Cablevision households I would have arrived at a similar predicted chum of- To 
generate an even larger chum, Mr. Orswg applies the - change to a larger base of Cablevision subscribers 
(J.OOM) to anive at a predicted chum of- This is still far short of tho- churning homes needed 
to make Cablevision indi.fferent between tiering and not tiering WE tv. Accordingly, I would have arrived at nearly 
the same answer had l applied the methodology from my supplemental report to ~timate t11c expected chum among 
GSN households. The difference in the means among GSN households is - · Applied against the base of 
GSN households of yields a predicted churn of- , which is slightly below the predfotion in my 
March 2013 reporl 
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IV. As A RESULT OF CABLEVlSlON'S DJSCRIJ\tlNATORY CONDUCT, GSN Is SIGNI FICANTLV 

RESTRAINED IN ITS ABILITY TO COl\IPETE FOR A DVERTISERS, VIEWERS, PROGRAMMERS, AND 

MVPDs 

93. GSN suffers many types of ham1 due to Cablevision's discriminatory policy, 

including forgone license fees, forgone advertising sales, the inability to secure otl1cr carriage 

agreements. and the inability to compete for advertisers and viewers. It is worth noting that my 

opinion on impainnent appears to be consistent with the recent opinion of Chief Administrative 

Law Judge Sippel: 

Networks placed on the Sports Tier, arc disadvantaged vis-a-vis the affi liation 
[sic] networks distributed on widely penetrated tiers. That is because license fees 
are calculated on a per subscriber basis and as a result, those networks receive less 
in license fees than if carried on broadly distributed tiers. Limited distribution also 
makes it more difficult for those networks to attract advertisers and compete for 
programming rights. 177 

Precisely for the reasons described in the quoted .language, GSN is disadvantaged by 

Cablcvision's conduct in the sense that it receives less in license fees, and it is harder for GSN to 

attract advertisers and compete for programming rights. 

94. Cablevision's disparate treatment of a simi larly situated independent network 

amounts to discrimination that inflicts harms on GSN to this day. Each month that passes without 

broad carriage on Cablevision, GSN incurs roughly in forgone license foes. GSN 

also incurs a short-te1m monthly loss in advertising revenue in the New York-New Jersey-

Connecticut area of . Other ongoing hrums to GSN that arc harder to quantify 

include (a) impaired abi lity to secure other carriage agreements, (b) inabili ty to compete for 

adve11isers, and (c) inability to compete for viewers. For example, it is impossible for 

Cablevision Optimum V1:1Iuc, Silver, or Prefcrrcu viewers to gain a " tuslc" of GSN wheu it is 

avallablc only on Optimum Gold; in contrast. the majority of Cablevision subscribers can gain 

177. Tennis Channel Initial Decision ~80; Tennis Cho1111el Order ~112, 21, 27. 
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experience with WE tv casually. as that network is available to them without the need to 

subscribe to a spo11s tier. 178 

A. Forgone License Fees 

95. 1l1e most obvious harm inflicted by Cablevision's discriminatory can-iage policy 

is GSN's forgone license fees. According to GSN's billing records, GSN lost approximately 

in the first month 

after the tiering episode. 179 TI1e decline in revenue means that GSN has less ability to invest in 

the network, including the .acquisition of new programming. 

B. Forgone Advertisements 

96. Another source of harm attributable to Cablcvision's discriminatory carriage is 

forgone advertising. GSN estimates that each subscriber accounts for, on average, -

per year to advertising sales. 180 According to GSN. the loss of a subscriber 

would generate 

181 Based on GSN's 

estimate, the short-term monthly loss in advertising revenues in the New York-New Jersey-

Connecticut area is approximately 

. That amounts to approximately per year. 

178. Mr. Orszag asserts that there can be no fl(lrm from the re-tiering in light of 1he fact that GSN is growing 
along certain financial metrics. Orszag Rebuttal 'll 6. 35. The relevant question is what would have happened to 
these (selected) metrics in the absence ofCablevision's discriminatory conduct By this standard, Mr. Orszag would 
allow any cable operator to discriminate as long as the victim of its discrimination were still growing. 

180. GSN Exh. 1, Goldhill Declaration, ~16. 

181. Jd. 
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C. Impaired Ability to Secure Other Carriage Arrangements 

97. The effects of Cablevision's discrimination go beyond the number of subscribers 

that GSN and WE tv have on Cablevision's systems. Otber VICOs cruTy WE tv on highly 

penetrated tiers (most likely pursuant to fonnal or informal reciprocal carriage arrangements 182
) 

and it is reasonable to conclude that Cablevision's decision to limit GSN's distribution might 

negatively influence the decisions of other cable operators with which GSN docs business. For 

example, as news of the tiering episode permeates through the distributors, the press, and rival 

programming suppliers, the long-term value of a tiered network could be adversely affected. 

Consequently, Cablevision' s broad carriage of WE tv combined with its nan-ow ca1Tiage of GSN 

could contribute to an even broader gap after all distributors arc taken into account. 183 Indeed, 

184 Not only would a 

tiering affect carriage decisions among other distributors, but according to WE tv, it also 

185 

182. VICOs have been recognized to enter into reciprocal carriage agreements. See Jun-Seok Kang, 
Reciprocal Carriage of Ve1tical/y Integrated Cabla Networks, Indiana University Worldng Paper (Aug.. 30, 2005) at 
18 ( .. The marginal effect of[an indicator variable for a local cable system that is not integrated with the start-up 
cable network in question but integrated with other cable networks] indicates that a vertically integrated cable 
system is approximately 4 percent points more likely than non-vertically integrated cable systems to carry the start
up basic cable networks of other MSOs.") (emphasis added). Moreover, Kang rejects the alternative hypothesis that 
a VICO has a general tendency to cany more cable networks generally, including those owned by other MSOs. Id. 
at 19 ("The estimated coefticients of[an indicator variable that the owner of cable system owns vertically integrated 
cable networks] and [the number of cable networks owned by the owner of a cable system) arc not found to be 
positive and statistically significant in any model. The results thus support the reciprocal carriage hypothesis by 
indicating that a vertically integrated cable system is at least no more likely to carry non-vertically integrated 
independent cable networks than does a non-vertically integrated cable system."). 

185. GSN Exh. 165. 

ECONOl\llSTS lNCORPOR.ATlID 



REDACTED - FOR PUBLIC INSPECTION 
-65-

98. Assuming there is a reciprocal-carriage arrangement by which another VICO 

mimicked Cablevision's carriage choices with respect to independent networks, 186 such an 

arrangement would hann GSN on its face. But even assuming there are no such reciprocal-

caniage agreements, there arc at least two mechanisms by which Cablcvision's caffiage decision 

of GSN could influence the decision of other (non-overlapping) cable operators. First, another 

caQJe operator could cite to Cablevision's sports-tier carriage of GSN as a basis for similar 

treatment during a negotiation with GSN. 187 Because Cablevision is the nation's fiftl1 largest 

cable operator, ninth largest MVPD, 188 and largest MVPD in the coveted New York DMA, 

Cablevision,s carriage of an independent network could influence the decision of other cable 

operators. Second, suppose Cablevision and another cable operator (for example, Time Warner) 

operated iu close geographic proximity in tl1c New York OMA, and both competed agaiust an 

overbuilder like Verizon within their respective footprints. In the absence of Cablevision'.s 

186. Jun-Seok Kang, Reciprocal Carriage of Vertically Integrated Cable Networks, Indiana Unjversity 
Working Paper (Aug. 30, 2005) at 4 ("The rationale of the FCC is tlrnt MSOs have incentives to carry each others' 
vertically integrated cable networks; furtbennore, such carriage behaviors will lead to t11e collective denial of non
verticall int.e ated inde endent start-up cable networlcs." . The record indicates that Cablevision 

See, e . . Exh. 112 
Exh.9 

187. Tennis Cha1111e/ lnilial Decision ~63 ("First, the distribution decisions of otber MVPDs do not establish 
that C-omcast Cable's carriage of Tennis Channel on the Sports Tier js a result of a legitimate, non-discriminatory 
busines.<; decision because Comca~t Cable's distribution of Tennis Channel has an influence on the di~iribution 
decisions of other MVPDs. Substantial record evidence shows that MVPDs are influenced by the carriage decisions 
of other MVPDs. Thus, when one MVPD carries a network at a particular level of distribution .. . that makes it more 
likely that other MVPDs wlll carry the network at the same level of distribution."). Tennis Channel Order iMJ I 9, 85. 

188. National Cable & Telecommunications Association, "Top 25 Multichannel Video Programming 
Distributors as of June 2011," hllJl://wylw.ncta.com,tStnl5rropMSOs.u:;px. See also GSN Exh. 232 (GSN CVC 
168346). 
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conduct, Verizon could be compelled to carry GSN on a widely distributed tier, which in turn 

could compel Time Warner to fo llow in its overlapping tctTitoty with Verizon. 

99. Finally, that there may be no evidence of a decline in the carriage of GSN by 

other MVPDs since Cablevision decision to tier GSN is not infonnative. Cablevision 's 

repositioning of GSN happened relatively recently, and it is unrealistic to expect the rest of the 

industry to change its carriage arrangements overnight, particularly to the extent that those 

arrangements are covered by existing contracts with tcnus that expire over the course of a period 

of time. As GSN's contracts come up for renewal, however, other cuble operators might consider 

Cablevision's tiering and use it to GSN's detriment in bargaining. 

189 

D. Inability to Compete for Advertisers and Viewers 

100. As a consequence of Cablcvision's discriminatory tiering policy, GSN 1s 

restrained in its ability to compete effectively for viewers and advertisers. According to 

economic theory, Cablevision should be able to increase subscribersbip and advertising revenues 

for its own programming content by disadvantaging GSN. GSN and WE tv need not be perfect 

substitutes to generate these effects. 

l 0 l. As long as GSN' s footprint contains a hole in the coveted New York market. 

GSN is restrained in its ability to compete effectively for advertisers, many of which view 

coverage in the New York market 

190 Indeed, economic research has shown that gaps in a network's coverage area 

189. GSN Exh. 303, Hopkins Supp. Testimony, ~22. 

190. Goldhifl Declaration. ii 17 - . 
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have grave consequences for advertising revenues. 191 According to SNL Kagan, Cablevision 

supplied nearly of all video subscribers in the New York DMA in the second 

quarter of 20 11. 192 And the New York DMA accounts for between of 

all television households in the United States. 193 Finally, 

194 

I 02. Further, the impact of Cablevision's tiering appears to have been felt beyond the 

New York market. ln particular, I analyzed the effect of Cablcvision's tiering ou an important 

subset of GS N's advertising sales that was vulnerable upfront and scatter sales. These "general 

rate" advertisements accounted for of GSN's total advertisi ng revenue from 

2004 through the tiering date; the remainder was comprised of "direct response" ads, which 

require viewers to dial back the advertiscr·to consummate a purchase, and infomercials. Unlike 

its data for "direct response" advertising, which combines local and national sa les prior to 

20I0, 195 I understand that GS N's dnta for "general rate" advertising sales include only national 

191. Chen & Watennan, supra, at 230 ("For an ad-supported ba.5ic cable network, moreover, cost-pcr
thousand adverrising rates are known to be an increasing funct ion of the network's national audience reach, ru1d 
advertisers regard geographic gaps in the national audience coverage of a given network to be a serious 
disadvantage. In this case, strategic vertical foreclosure may thus compound a rival network's disadvantage in 
offering a competitive quality of programmmg") (citations omitted). 
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adve11ising accounts. 196 (GSN's data for infomercials include only national accounts as well.) If 

the tiering affected GSN ' s general-rate advertising sales in the New York OMA only, then one 

would expect GSN's general-rate advertising to decline by at most after 

the tiering. But the actual decline in general-rate advertising attributable to tiering appears to be 

much larger 197 

l03. To estimate lhe impact of the tiering on GSN's general-rate advertising revenues, 

I estimated a regression model, which controls for quarterly effects, a time trend (linear and 

squared), growth of gross domestic product (GDP), and GSN's all-day household television 

national ratings. 198 The model was fit to 34 quarters of data through the second quarter 2012. The 

in-sample predictive power of the model is very high; the model explains of the 

variation in GSN~s general-rate advertising over this time horizon. As expected, 

. Table 9 shows the results. 

196. I am therefore limited in my ability to estimate whether the tiering affected GSN's national, direct
response advertising sales. The tiering likely did not affect local, direct-response advertising sales outside of the 
New Yotk DMA. 

197. That GSN' s average advert ising rates is not 
evidence of the lack of harm from the tiering, as suggeste y r. rszag. e re eva11t questJon is not whether 
GSN's ad rates went up (or down), but rather whether they would have gone up by more b11tfor the tiering. When 
constructing a damages model, an economist must construct the relevant benchmark; the pre-tiering period does not 
serve as the proper benchmark because other factors that influence GSN's advertising rates have changed. By the 
same logic, that OSN's cash flow margins, income &om operations, afliliated fee revenue, or net advertising 
revenue increased from 20 I 0 to 20 l l is not proof of lack of harm. Orswg Report, 1111146-47. For example, total 
advertising revenue is a function of many things not affected by the tiering, including local advertising sales outside 
of New Yotk; this is why I focused on national general-rate sales. Under Mr. Orszag's test, no growing or profitable 
network could ever bring a discrimination claim; only networks that limp into the Commission would be eligible for 
protection from discrimination. 

198. To control for the Garnblit1g Control Commission's June 20 11 investigation of certain onlinc poker 
websites--some of which were significant purchasers of general-rate advertising on GSN- 1 exclude all advertjsing 
revenues related to poker throughout the entire time series. As it turns out, there were no poker-related advertisers in 
GSN's ad database after the third quarter of20l I. 
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TABLE 9: REGRESSION RESULTS - GSN GENERAL RA TE (UPFRONT & SCA TIER) 
QUARTERLY ADVERTISING SALES, 1 Q 2004 3Q 2012 

Coefficient 

As Table 9 shows, the coefficient on the tiering variable is - and statistically 

significant at the five-percent level (the p-value is slightly over one percent, implying that it is 

almost significant at the one percent level). This result demonstrates that, conrrolling for other 

things that affect GSN 's general-rate advertising, Cablevision 's tiering is associated with a 

. This result is robust to changes in regression 

specification.199 The smne result is obtained in an analysis of GSN's combined generate-rate 

advertising and infomercials (which arc also sold nationally), 200 and the combined results arc 

199. For example, I used alternative measures of ratiugs from specific DMAs such as Philadelphia and Los 
Angeles. 

200. The c.oefficient on the tiering dummy in the combined regression is equal to 
significant at the one-percent level. 
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also robust to changes in specifications. Although it possible that GSN's direct-response 

advertising 

201 202 

104. Finally, because of Cablevision>s discriminatory ca1Tiagc of GSN, the network 

also is restrained in its ability to compete effectively for viewers; cable programming is an 

"experience good"203 that can best be learned about while surfing the channels. It is impossible 

to gain that experience if a network is available only on a spo1ts tier, to which a consumer must 

affinnativeJy subscribe. In contrast, Cablevision Sl.lbscribers can gain experience with WE tv 

casually. as that network is available to them without the need to subscribe to a sports tier. 

l 05. This discussion is not mean to suggest that all coverage gaps are debilitating to an 

independent network, as that is the wrong benchmark. As Judge Sippel explained in his recent 

decision: 

201. Based on Feb. 21 , 2013 conversation with Donna Vecchio and Marla Donna, directors of advertising 
pricing and planniug at GSN~ 

202. Mr. Orszag claims that GSN's advertising rates (measured in CPM) increased by about - percent 
between 2010 (the year before GSN's tiering) and 2012 (the year after GSN tiering). Orszag Rebut~ort, Dec. 
15, 2014,, 35. This findfog does not control for the effect of the tiering, by for example, comparing the rate of 
increase in GSN's CPM before and after the ticriDg episode. In. any event, because advertising sales is the product of 
rates and units sold, that GSN's rates (and industry rates) may have increased over this time period does not 
undemline my finding that GSN's general rate advertising sales declined as a result ofU1c tiering. 

203. The idea of "experience goods" dates back to a 1970 paper showing that it was more difficult to 
determine utility associat\!d with quality than with price and that certain goods must be used before such a 
determination can be made. See Philip Nelson, "Information and Consumer Behavior," 78 J. Pol. Econ. 311 (1970). 
Since then, experience goods have been fomiali.zed to be goods for which consumers do not know their preferences 
before consumption. This concept has been applied to a variety of industries, most notably retail goods including 
electronics, appliances, clothing, food, and toys. See Yeon-Koo Che, "Customer Ren1rn Policies for Experience 
Goods," 44 J. Ind. Econ. 17, 18 (1996); Douglas Gale & Robert Rosenthal, "Price and Quality Cycles for 
Expe1icnce Goods," 25 Rand J. Econ. 590 (1994); Carl Shapiro, "Optimal Pricing of Experience Goods," 14 Bell J. 
Econ., 497 ( 1983). 
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(I]t is not necessary for a network to show that its very survival is imperiled in 
order to satisfy its burden of showing that an MVPD's actions favori11g affilfatcd 
networks had unreasonably restrained its ability to compete fai rly. 204 

Thus, the relevant benchmark is GSN's performance in a world without the challenged conduct; 

here, it is clear that GSN has been impaired due to significant subscriber losses in New York and 

based on a broader negative impact on its performance in tem1S of advertising revenues. 205 

E. As a Dominant Distributor in the New York Market~ Cablevision Has the Ability to 
Harm an lndepend~nt Network In Its Coverage Area and Beyond 

l 06. TI1c economic ham1 flowing from discrimination by a VICO could manifest 

itself in ways other than short-run price or output effects, which arc the traditional aims of 

antitrust enforcement. 206 For example, knowing that it must surrender its equity to a cable 

operator to secure carriage, an independent network might abandon its plans to enter the 

programming industry altogether, or be less incHncd to make certain investments in 

programming or innovate i11 other ways. To borrow an example from labor economics, society 

docs not gjvc employers a license to discdminate so long as there is no evidence of wage 

effects. From a policy perspective, discrimination is offensive not because it generates short-

tem1 price ctfocts, but because it deprives candidates of an opportunity to prosper on tbe basis 

of some attribute outside of their control. 

204. Tennis Channel Initial Decision ,92. 

205. Mr. Orszag mischaracterizes my prior testimony in NFL. l never testified that that a fum must be 
foreclosed from 20 percent of a market for an action to be "presumptively anticompetitive." Rather, I was reciting 
the relevant foreclosure thresholds from the antitrust literature, which are more rigorous than ihe thresholds needed 
to show competitor harm. That those higher thresholds for consumer harm were met in NFL and are not met here is 
irrelevant. Similarly, Mr. Orszag claims tl1at a "fair reading" of my Tennis Channel testimony implies that networks 
with more than 40 million subscribers are immunized from harm. 1 said no such thing. Rather, l noted that dropping 
below 40 million subscribers (from a tiering episode) was more debilitating for 11 network, all things equal. lt might 
be the case that losing access to customers in the coveted New York market with a subscriber base of less than 40 
million is more debilitating than losing access to those customers with a subscribership base of more than 40 
million. But that does not imply that GSN suffered no impairment. 

206. See, e.g., TrM Wu, MASTER SWITCH: THE RJSE AND FALL OF INFORMATION EMPIRES (Vintage 2012) 

(explaining that modem antitrust law is ill-equipped to contain the "special case" of concentrated power over and 
vertical integration oftl1e creation and delivery of information). 
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I 07. Notwithstanding the shortfalls of narrowly judging carriage discrimination 

through an antilntst Jens, an assessment of Cablcvision 's market power may nonetheless inform 

whether a VICO is predisposed to discriminate against an independent network for reasons 

unrelated to efficiencies. 207 

108. Any decision to discriminate in favor of an affil iated network (or against a 

similarly situated, independent network) is a local one, and the decision is informed, at least in 

part, by the VICO's degree of market power in the local distribution markct. 208 The FCC has 

previously acknowledged the importance of local market analysis. For example the FCC adopted 

a local market test developed by Professor Austnn Goolsbec209 to show that the degree of 

207. Mr. Ors:zag incorrectly suggests that market power can only mean power over price. Orszag Rebuttal ii 
32 ("But Dr. Singer fails to show that his "market power" analysis or "ability to engage profitably in substantial and 
sustained supra-competitive pricing" bas any bearing on the incentives to engage in discriminatory conduct"). ln 
addition to raising price over competitive levels, market power also means the ability to restrict output or the ability 
to exclude rivals. See, e.g., Lufs M. B. CABRAL, INTRODUCTION TO INDUSTRlAL 0RGl\NIZATJON 6-11 (2000). A firm 
may bave the ability to exclude rivals due to its power over consumers. See US v. Microsoft 253 F.3d. 34, 55 (D.C. 
Cir. 2001) (en bane) (considering Microsoft's predominant market share, including consumers' preference for 
Microsoft's dominant operating system, in finding monopoly power). 

208. It bears noting that the largest cable operator that existed at the time of the Cable Act's passage, TCJ, 
controlled only 18 percent of all video households nationwide, suggesting that any concern over "bottleneck 
control" must be at the local level or w;thin the cable operator's local footprint See FCC, Jn the Matter of Anmtal 
Assessment of the Status of Competition in the Market for the Delivety of Video Programming, CS Docket No. 96-
133, Third Annual Report (rel. Jan. 2, 1997) (hereinafter Third Annual MVPD Report}, available at 
http://transition.fcc.gov/Bl.D'eaus/Cable/Reportslfcc96496.txt. 

209. The FCC adopted Professor Goolsbec's analysis in its order approving Comcast's acquisition of NBCU. 
See In the Matter qf Applications of Comcast Corporution, General Electric Company and NBC Universal, Inc. For 
Consent to Assign licenses and Transfer Control of Licensees, Memorandmn Opinion and Order, MB Docket No. 
10-56 (rel. Jan. 20, 20 11 ), ~ 70. Mr. Orszag argues that my model is ii1consistent with the Goolsbee paper, which 
considered DBS share (percentage of subscribers who purchase DBS service) in a OMA as an explanatory factor for 
network carnage. Orszag Rebuttal n. 55. Of course, because households do not subscribe to both cable and DBS, the 
DBS share will increase as the incumbent cable operator's share falls in the DMA . Gool-;bee showed that once the 
DBS share is sufficiently high-that is, once the incumbent cable operator's share is sufficiently low-the cost of 
discriminating increases. 
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favoritism afforded by a VICO to its affiliated network in a given local area increases with the 

operator's market share in the local downstream distribution market.210 

109. For this reason, I ass~ss Ca.blevision 's market power rn the supply of video 

programming in the New York metropolitan a1:ea. Cablevision's presence in the New York 

.ri1etropolitan are;:i makes it the fifth largest MVPD in the United States by both subscribership 

and number of households with access to its cable infrastructure'(''homes passed'').211 I conclude 

that Cablevision has sufficient market power to give rise to tl1e ~iscriminatory impulse iden\ified 

by Professor Goolsbee .. 212 I fuke no position as to whether Cabl~v1sion has· the requisite market 

powet to generate anticompetitive effects. I conclude by explaining how Cablcvision's market 

power in New York allows it to inflict harm on GSN nationally. 

110. Market power can be infen-ed by evidence that Cablevision has a large share of 

the market for video programmfog -i11 the New York metropolitan area, and that potential 

210. Professor Goolsbee's model is predicated on the notion that in local markets where the VICO faces 
increased downstream competition from satellite and telephone providers, the VICO can less afford to overtly favor 

its own networks; in other words, if the observed favoritism decreases as the VlCO 's local .market share de«reases~ 

then the favoritism is less likely motivated by efficiency reasons. See Austan Goolsbee, Vertical Integration and the. 
Market for Br,oadcast and Cable TcleVi~io~ Programming, FCC Media Ownership Study (2007) at 2 ("Lookin$ at 
decisions of cable systems regarding what channels to can·y shows that carriage rates for vertically integrated 

channels are higher o.n systems that own the giyen network but on~y i'! p laces where there is not much competition 
.fi'om DBS. This suggests, potentialiy, a problem for an efficiency based ·exp1anation for the behavior.") (emphasis 

added);. id. at 29 ("For those nine [verticaJ!y integrated n~t.works], the interaction of ve11ical integration with the 
DBS share bas a significant negative coefficient. This evidence suggests, perhaps, an explanation rooted in 
competitive pressures rather than efficienc;ies."). 

211. See SNL Kagan, Top Cable MSOs 12/l2Q. Cablevision acquired a presence in the western United States 
in 2010 upon its acquisition of Bresnan Communications, but predominantly serves the New York metropolitan 

area, As of 2012 Cablevision passed approximately 4,979,000 home.s in the New York metropol.itan ar-ea and 

667,QOO homes in Montana, Wyoming, Colorado, and Utab combined. Jn the same year it had 2,893,000 video 
subscribers in the New York metropolitan area and 304,000 cu':>tomers in Montana, Wyoming, Colorado, and Utah 

combined. See CABLEV1SlON SYSTEMS CORI'. SEC FORM 10-K (filed February 28, 2013) at 3. 

212. ln his paper, Professor Goolsbee estimated the critical market share of r ivals within a geographic area 

needed for a VlCO not to disc1iminate in favor of its affiliated network, including not to favor WE tv vis-a-vis a 
pon-VlCO. Goolsbee, supra, at 49 (Tabl(d2K). He did not estimate the critical sh;ire·for a VICO not to discriminate 

against a similarly situated, independent network. Although the two measures of the critical share are related in 
theory, tl1ere are not necessarily the same in magnitude. See Singer Dep., Mar. 6, 2015, at 457-60. 
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competitors 111 that market face significant barriers to timely catty. As recently as 2011, the 

Department of Justice noted that "[t)hc incumbent cable companies often dominate any particular 

market and typically hold well over 50 percent market shares within their franchise."213 The DOJ 

and the FCC typically choose relevant geographic markets to be local when they analyze MVPD 

service, because "consumers make decisions based on the MVPD choices available to them at 

their residences and are unlikely to change residences to avoid a small but significant increase in 

tl1e price of MVPD scrvice."214 Iildeed, upon passage of the 1992 Cable Act, which was written 

in part to "ensure tliat cable television operators do not have undue market power vis-a-vis video 

programmers and consumers,"215 cable incumbents' national market share was not of concern; 

U1e largest MVPD at the time (TCl) controlled only 18 percent of the national cable market.216 

Rather, the concern was local, as effective competition was assessed at the franchise level.217 

213. See DOJ, Competitive Impact Statement, U.S. el of. v. Comcasl, et al., Case No. l:l 1-cv-00106 (D.D.C. 
Jan. 18, 201 I) [hereinafter DOJ Comcast Sta1eme111] at 14. 

214. Id. at 13 (''A con~wner purchasing video programming distribution services selects from tl1ose 
distributors offuring such services direclly to that consumer's home. TI1e DBS operators ... can reach almost any 
consumer .... However. wireline cable distributors ... generally must obtain a franchise from local or state authorities 

to construct and operate a wireline network in a specific area, and can build lines only to the homes in that area ... 
Consequently, allhough the set of video progranuning distributors able to offer service to individual consumers' 

residences generally is the same within each local community, that set differs from one local community to another 
and can even vary within a local conm1unity. The markets for video programming distribution therefore are local."}. 

See also FCC Adelphia Orde1~ supra. at 1 64 (''In the past, the Commission has concluded that the relevant 

geographic market for MVPD services is local because consumers make decisions based on the MVPD choices 
available to tl1em at their residences and are unlikely to change residences to avoid a small but signjficant increase in 
the price of MVPD service .... We tind it appropriate to continue this approach here. Because the major MVPD 

competitors in most areas arc the local cable operator and the two DBS providers, ;md consistent with the 
Commission's approach in prior license transfer proceedings, we find that the franchise area of the local cable 
operator is the relevant geographic market for purposes of th is analysis."). 

215. See Cable Television Consumer Protection and Competition Act of 1992, 106 Stat 1463, October 5, 
1992. 

216. See Third A111111al MVPD Report. 

217. See Cable Television Consumer Protection and Competition Act of 1992, 106 Stat 1488, October 5, 
1992 ('' ... the Commission shall, among other public interest objectives ... take particular account of the ma1ket 

structure, ownership patterns, and other .relationships of the cable television industry, including the nature and 
market power of the local franchise ... ") (emphasis added). 
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Several filings in the Comcast-Time Warner Cable proceeding this year emphasize that local 

markets are the relevant geographic market for studying competitive effects. 218 

111. Cablevision ' s video penetration, or the number of video customers divided by the 

number of homes passed, provides a starling point from which market share can be inferred. This 

measure may be thought of as the lower bound to Cablevision's video market share because 

some households passed by its cable infrastructure forgo video services altogether or receive 

television over the air ("OTA"). Cablevision reported 58. 1 percent video penetration in 2012.219 

SNL reports that within the New York DMA, 220 about two percent of households fo rgo 

television programming altogether, and about three percent of households receive programming 

OTA. Applying these percentages lo Cablevision's New York footprint allows me lo infer a 

market share of approximately 61.4 percent. 221 Indeed, Cablevision arrives at a s imilar number 

218. Sec Commems of American Cable Associarion, MB Docket No. 14-57 (Aug. 25. 2014), at 37 ("After its 
acquisition of TWC, Comcast will have a greater degree of control in all aspects of the spot cable advertising 
market, including the NCC, Interconnects, and representation services. For example, in lhe New York DMA, the 
largest media market in the country, 1odny there are 1wo ln1erconnec1s, a 'q11asi-inlerconnec1' managed by 
Cablevision that includes Comcast, and an Interconnect managed by TWC. "); Comments of Tennis Channel, MB 
Docket No. 14-57 (Aug. 25, 2014), at 15-16 ("Second, posr-merger, Corneas! would have the ability 10 prevent rival 
programmers from reaching TWC's and Charrer's existing subscribers in the New York City <lnd Los Angeles 
markets, which are disproportiona1ely important to cable networks for purposes of allracting advertisers and 
satisfying conlent rights holders assessing potential licensees."). 

219. See Cablevision SEC Form I 0-K (filed Feb. 28, 20 J 3) al 3. 

220. DMA stands for "designated marker area" which is a geographic area of counlies designnLed by Nielsen 
Media Research. Sec Nielsen Medi:i Rese:irch, Gloss:iry of Terms, available at 

http://www.nielsenmedia.com/glossary/terms/D/ (accessed April 29, 2013). Because lhis is not an anlitrust case. I 
have no obliga1ion 10 define relevant geographic mnrkets. By measuring Cablcvision 's share in the DMA. however, 
I hnvc implicitly defined a relevanl geographic market. Nor do I have any obligation to conduct a small-but
significant-and-non-transitory incrense in price ("SSNIP") test to delcrmine lhe relevnnt product market. Sec Orszag 
Dep., Mar. 12, 2015, a1 182 {Q. If you were to look al the relevant market for measuring Cablevision's markel 
position for purposes of this case. how would you do so? A. I'd use -- I'd use a $SNIP lesl."). Id. al 51 ("And I 
repeal Dr. Singer's discussion where he claims. quote, markel power without having engaged in an analysis of 
relevant market, which, as a mailer of economics, is deeply nawed."). 

221. Because DMAs arc not delimited with regard 10 cable infraslructurc. lhe New York DMA overlaps 
largely but does not entirely coincide with Cablevision's footpri111. I therefore assume thal lhe percen1agc OTA 
households nnd Non-TV households arc roughly the same in Cablcvision's footprint as they are in the New York 

I ~CONO,\l ISTS b:CORPOR.HIJ) 



REDACTED - FOR PUBLIC INSPECTION 
-76-

using the same calculation.222 Relative to the New York OMA, which is covered by other cable 

operators such as Time Warner Cable, the relevant foreclosure share is roughly 40.3 percent 

(equal to Cablevision video subscribers in the New York Metropolitan area in 

2012223 divided by 7.16 m ill ion MVPD subs in the New York OMA in 2012224
). 

112. Because market power is the abili ty to engage profitably in substantial and 

sustained supra-competitive pricing, a finding of high market share combined with evidence of 

barriers to entry supports a conclusion of market power. Tu tJ1c absence of such barriers, a price 

increase above the competitive level may invite entry sufficient to make that price increase 

unprofitable. Federal agencies. economic literature, and actual experience in the New York 

metropolitan area demonstrate sign ificant ban-iers to rivals' entry in a fashion timely enough to 

allow Cablevision supra-competitive pricing flexibility. 

113. Significant ban-iers to enh-y of a wircline competitor, including cable overbuildcrs 

aud tclcos, exist in the New York market for video programming, where Cablevision enjoys a 

high market share. Thjs is highlighted by the fact that in the majority of communities that it 

serves, Cablevision faces no wircl ine competitors (57 percent}: SNL reported that in 2012, cable 

ovcrbuilders only accounted for 1.5 percent of video programming subscribers in the New York 

DMA.22s 

222. GSN Exh. 103, CV-CSN 0427070. 

223. See Cablevision SEC Fonn I 0-K (fi led Feb. 28, 20 I 3) at 3. 

224. See also Robin Flynn, U.S. M11/1ichan11el Subscriber Update and Programming Cost Analysis. SNL 
Kagan (June 2013), available at http://go.snl.com/rs/snlfinanciallc/images/SNL-Kagan-US-Multichannel
Subscriber-Update-Progranuning-Cost-Analysis.pdf. 

225. SNL Kagan, New York Market Profile, Video Subscribers 2012Q4, available at 
http://www.snl.com/lnteractiveX/BricfingBook/TvMarl<etNideoSubscribcrs.aspx?id~ I (accessed May I 5, 2013). 
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114. These barriers come in many fom1s. For example, physical barriers to entry m 

tl1e fom1 oflarge fixed costs exist in tl1e New York market for video programming. These fixed 

costs, which arc incuned for any level of production, imply that the provision of MVPD services 

is characterized by economics of scale. 226 The cable franchise process presents a legal baJTicr to 

entry.227 Another barrier is presented when an MVPD is vc1iically integrated wiU1 must-liave 

programming, such as Cablevision's long-running affiliation with the MSG nctworks.228 

115. The evidence presented above shows that Cablevision maintains a large share of 

the market for video programming in New York 61 percent within its footprint and 40 percent 

within the DMA and that potential competitors in that market face significant barriers to limely 

entry. Successful entry into the market requires massive capital expenditure in infrastructure, 

dealing with legal ban'icrs, and involves the threat of potential programming carriage disputes or 

226. As the American Bar Association explained in its treatise on antitrust in telecommunications marlcets, 
"Aoy operator must build the grid, and, once that is done, the cost of adding another subscriber by connecting the 
grid to his borne is relatively small." See AMERICAN BAR ASSOCIATION SECTION OF ANTITRUST LAW, TELECOM 
ANTITRUST HANDBOOK 97 (American Bar Association 2005). 

227. DOJ Comcast Statement. supra, at 13 ("However, wireline cable distributors, such as Comcast as1d 
Verizon, generally must obtain a franchise from local or state authorities to construct and operate a \vireline network 
in a specific area, aru:l can build lines only to the homes in that <trea."). Legal impediments such as patents and 
franchises have long been recognized by economists as barriers to entry. See, e.g., CARLTON & PERLOFF at 77 
(recognizing that "a good example of a long-run barrier to entry is a patent."). See also Ex Parte Submission of the 
Department of Justice, MB Docket No. 05-3 I I, available ar 
http://www.usdoj.gov/atr/publicicomments/2 I 6098.htm. For example, tl1e Department of Justice noted that the 
franchise system "may be unreasonably slowing or blocking the deploymeot of competitive services by allowing 
unreasonable delays in the franchising process and by imposing unnecessary costs upon new entrants." See Ex Partc 
Submission of the Department of Justice, MB Docket No. 05-311, available at 
http ://www.usdoj.gov/atr/pub lic/comment~2 16098.htm. 

228. Cablevision bas repeatedly demonstrated its ability to deny such programming to its distribution rivals, 
making those distributors vulnerable to defection from customers seeki ng that "must-have" content. As an integrated 
entity, Cablevision may also face the incentive and ability to extract wholesale fees in excess of what an independent 
content provider would charge, thereby raising a rival's costs. See Kevin W. Caves, Chris Holt & Hal Singer, 
Vertical Integration in Multichannel Television Markets: A Study of Regional Spons Networks, 12( I) REVrEW OF 
NEnvoRK ECONOMICS 61-92 (2013) ("[W]c find that, all else equal, when an RSN is owned by a cable or satellite 
operator, the RSN charges rival distributors a significantly higher license fee."); Jn the Mauer of Applications of 
Comcast Corporation, Gen era/ Electric Company and NBC Univers'11, Inc .. For Consent ro Assign Licenses and 

Transfer Control of Licensees, Memorandum Opinion and Order, MB Docket No. 10-56 (rel. Jan. 20, 201 I), 
Appendix 8, at37. 
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burdensome programming costs. Cablcvision's maintenance of its position as Lhe dominant 

MVPD in the New York market, combined with numerous barriers to entry, implies that it has 

market power. And Cablevision may use that market power to engender significant foreclosure 

of independent networks in New York. 

11 6. Not only is Cablevision's footprint suf ficiently large to engender signi fic~t 

foreclosure in New York, because of New York's linique role i.n the U.S. media market. 

Cablevision has the ability 10 impair GSN nationally. GSN suffers many types 9f barm due to 

Cablevision' s dfacriminatory policy, including forgone license foes> forgone advertisements, the 

inability to secure other carriage agreements, and the inability lo compete for advertisers and 

viewers. I have described these ham1s in great detail in my original testimony. As long as GSN's 

footprint contains a hole in the coveted New York market, GSN is restrained in its ability to 

compete effectively for advc1tiscrs. 1 also demonstrated empilicolly that the impact of 

Cablevision's. re-tiering appears to have been felr beyond the New York market. In particular, I 

found a significant decline in GSN's general-rate advertising attributable to tiering, and l 

explained why GSN's advertising inventory would have been valued higher had jt sold at general 

rates. 

CONCLUSlON 

117. Based on the data I have reviewed to date. I conch1de that Cablevision 's refusal to 

carry GSN on a highly penetrated tier on Cablcvision 's cable systems likely conslitutes 

discrimination based on affil iation. I also conclude that Cablcvision 's conduct has impaired 

GSN's ability to compete vis-~\-vis Cablevision's affiliated, women's programming networks for 

programming, advertisers, viewers, and multi-channel video programming distributors. 

* * * 
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I declare under penalty of perjury that, to the best of my knowledge and belief, the foregoing is 
true and correct. Executed on June 2, 2015. 

ECONOMISTS l NCORPORATl!.D 



REDACTED - F OR PUBLIC INSPECTION 
-80-

A PPENDI X l : CURRJ CULUM VITAE 

HAl~J· SINGER 

Office Address 

Educafion 

Economists [ncorporatcd 
21211< Street, NW 
Suite 1100 
Washington, DC 20037 
Phone: (202) 747-3520 
singer.h@ei.com 

Ph.D., The John. Hopkins University, 1999; M.A. 1996, Economics 
B.S., Tulane Unjvers ity. magna cum laude, 1994, Economics. Dean's Honor 
Scholar (foll academic scholarship). Senior Scholar Prize in Economics, 1994. 

Current Position 

RC:ONOMfSTS lNC:ORPORATF.D, Washington, D.C..: Principal 2014-presenl 

PROGRESSIVE POLICY INSTITUTE, Washington, D.C.: Senior Fc!Jow, 2013-
present. 

Employment History 

NAVIGANT ECONOMICS, Washington, D.C.: Managing 
Director, 2010-2013. 

GEORGETOWN UNIVERSITY, MCDONOUGH SCHOOL OF 
BUSINESS, Washington, D.C.: Adjunct Professor, 2010, 2014. 

EMPIRIS, L.L.C., Washington, D.C.: Managing Partn~r nud 
President, 2008-2010. 

CRITERION ECONOMICS, L.L.C., Washington, D.C.: President , 
2004-2008. Senior Vice President. 1999-2004. 

LECG, JNC., Washington, D.C.: Senior Economist, 1998-99. 

ECONOMl~TI INCORPO RATED 

" 



REDACTED - FOR PUBLIC INSPECTION 
-81-

U.S. SECURITIES AND EXCHANGE COMMISSION, OFFICE 
OF ECONOMIC ANALYSIS, Washington, D.C.: Staff 
Economist, l 997-98. 

THE JOHNS HOPKINS UNIVERSITY, ECONOMICS 
DEPARTMENT, Baltimore: Teaching Assistant, 1996-98. 

Authored Books and Book Chapters 

THE NEED FOR SPEED: A NEW FRAMEWORK FOR 
TELECOMMUNICATIONS POLICY FOR THE 21ST 
CENTURY, co-authored with Robert Utan (Brookings Press 
20l3). 

Net Neutrality ls Bad Broadband Regulatio11, co-authored with 
Robert Litan, in THE ECONOMISTS' VOICE 2.0: THE 
FINANClAL CRISIS, HEAL TH CARE REFORM AND MORE 
(Aarnn Edl in and Joseph Stigtitz, eds .. Columbia University Press 
201 2). 

Valuing life Se11/ements as a Real Option, co-authored with 
Joseph R. Mason, in LONGEVITY TRADING AND LIFE 
SEITLEMENTS (Vishaal Bhuyan ed., John Wiley & Sons 2009). 

An AnritrustAnalys_is of the World Trade Organiwtion's Decision 
i111he US.-Mexico Arbitration on Telecommunications Services, 
co- nuthored withJ. Gregory Sidak, in HANDBOOK OF TRANS
ATLANTIC ANTITRUST (Philip Marsden, ed. Edward Elgar 
2006). 

BROADBAND IN EUROPE: I IOW BRUSSELS CAN WIRE 
Tl IE fNFORMATION SOCIETY, co-authored with Dan 
Maldoom, Richard Marsden and J. Gregory Sidak 
(Kluwer/Springer Press 2005). 

Are Vertically Integrated DSL Providers Squeezing Unajfilia1ed 
ISPs (and Should We Care)?, co-authored with Robert W. 
Crandnll. in ACCESS PRJCTNG: THEORY. PRACTTCE AND 
EMPIRICAL EVIDENCE (Jusrus Haucap and Ralf Dcwentcr eds .. 
Elscvil!r Press 2005). 



J ou rnal Articles 

REDACTED - FOR PUBLIC INSPECTION 
-82-

On the Utility of Surrogates for Rule of Reason Cases, 
C'OMPETlTION POLICY INTERNATIONAL (2015), co
authored with Kevin Caves. 

Analyzing High-Tech Employee: The Dos and Don 'ts of Proving 
(and Disproving) Classwide A111itn1st impact in Wage Suppression 
Cases," ANTITRUST SOURCE (2015), co-nuU1orcd with Kevin 
Caves. 

Econometric Testsfor Analyzing Common Impacl, 26 RESEARCH 
IN LAW AND ECONOMICS (2014), cowauthored with Kevin 
Caves. 

life After Comcast: The Economist's Obligation lo Decompose 
Damages Across Theories of Harm, ANTITRUST (Spring 2014), 
co-authored with Kevin Caves. 

Is the U.S. Government's Intemel Policy Broken?, 5 POLICY 
AND INTERNET (2013), co-authored with Robert Hahn. 

Avoiding Rent-Seeking in Secondary Market Spectrum 
Transactions, 65 FEDERAL COMMUNlCA TIONS LAW 
JOURNAL (2013), co-authored with Jeffrey Eisenach. 

Vertical Integration in Multichannel Television Markets: A Study 
<?/'Regional Sports Net .. ~orks" 12(1) REVIEW OF NETWORK 
ECONOMICS (2013), co-authored with Kevin Caves and Chris 
Holt. 

Assessing Bundled and Share-Based loyalty Rebates: Application 
lo the Pharmaceutical Industry, 8(4) JOURNAL OF 
COMPETITION LAW AND ECONOMICS (2012), co-authored 
with Kevin Caves. 

Le.}WOns fi·om Kahneman 's Thinking Fast and Slow: Does 
Behavioral Economics Have a Role in Antitrust Analysis?. The 
ANTITRUST SOURCE (2012). co-authored wilh Andrew Card. 

Assessmg Competition in US. Wireless Markets: Review of the 
FCC 's Competition Reports, 64 FEDER/\ L 
COMM UNJCATIONS LAW JOURNAL (20 l 2). co-authored with 
Gerald Faulhaber and Robert Hahn. 

EcONOMlSTS (NCORPOMTED 



REDACTED - FOR PUBLIC INSPECTION 
-83-

An Empirical Analysis of Aftennarket Transactio11s by Hospitals, 
28 JOURNAL OF CONTEMPORARY HEALTH L/\ WANO 
POLICY (2011 ). co-authored with Robert Li tan and Anna 
Birkcnbuch. 

Economic Evidence a/Common Impact for Class Certlfication in 
Antitrust Cases: A Two-Step Analysis. ANTITRUST (Summer 
20) l ). 

Addressing the Next Wave of Internet Regulation: Toward a 
Workable Principle/or Nondiscrimination, 4 REGULATION & 
GOVERNANCE (2010), co-authored with Robert Hahn and 
Robert Li tan. 

Class Certification in Antitrust Cases: An Economic Framework, 
17 GEORGE MASON LAW REVIEW (20 I 0), co-authored with 
Rohc11 Kulick. 

The Economic Impact ofE/iminaJing Preemption of State 
Consumer Protection Laws, 12 UNIVERSITY 0 F 
'PENNSYLVANIA JOURNAL OF BUSINESS LAW 78 1 (2010), 
co-authored with Joseph R. Mason and Robert B. Kulick. 

Net Neutrality ls Bad Broadband Regulation. Tl IE 
ECONOMlSTS' VOICE, Sept. 2010, co-authored with Robert 
Lilnn. 

Why the iPhone Won 't Last Forever and Wha1 the Government 
Should Do to Promote its Successor, 8 JOURNAL ON 
TBLECOM!vfUNlCATIONS ANO HIGH TECHNOLOGY LAW 
313 (20 I 0), co-authored with Robert W. Huhn. 

What Does cm Economist Have to Say About the Calculation of 
Reasonable Royalties?, 14 lNTELLECTUAL PROPERTY LAW 
BULLETIN 7 (2010), co-authored with Kyle Smith. 

Is Greater Price Transparency Needed in 1he Medical Device 
lndust1y?. HEALTH AFFAJRS (2008), co-authored with Robert 
W. 1 lalm and Keith K lovcrs. 

Evaluating Market Power with Two-Sided Demand and 
Preemptive Offers to Dissipate Monopoly Rent, 4 JOURNAL OF 
COMPETITION LAW & ECONOMICS (2008). co-authored w ith 
J. Gregory Sidak. 

EcONOMJSTS INCORPORl\TEO 



REDACTED - FOR PUBLIC INSPECTION 
-84-

Assessing Bias in Patent Infringement Cases: A Review of 
International Trade Commission Decisions, 2 I J LARY ARD 
JOURNAL OF LAW AND TECHNOLOGY (2008). co-authored 
with Robert W. Hahn. 

The Effect oflncumbenJ Bidding in Ser-Aside Auctions: An 
Analysis of Prices in the Closed and Open Segments of FCC 
Auction 35, 32 TELECOMMUNICATIONS POLICY JOURNAL 
(2008), co~authored with Peter Cramton and Allan Ingraham. 

A Real-Option Approach to Valuing Life Settlement Transactions, 
23 JOURNAL OF FINANCIAL TRANSFORMATION (2008), 
co-authored with Joseph R. Mason. 

The Economics of Wireless Net Neutrality, 3 JOURNAL OF 
COMPETITION LAW AND ECONOMICS 399 (2007), co
authored with Robert W. Hahn and Robert E Lilan. 

Vertical Foreclosure in Video Programming Markets: Implication 
for Cable Operators, 3 REVIEW OF NETWORK ECONOMlCS 
348 (2007), co-authored wjth J. Gregory Sidak. 

The Unintended Consequences of Net Neutralily, 5 JOURNAL ON 
TELECOMMUNICATIONS AND HIGH TECJ I LAW 533 
(2007), co-authored with Robert E. Utan. 

Does Video Delivered Over a Telephone Network Require a Cable 
Franchise?. 59 FEDERAL COMMUNICATIONS LAW 
JOURNAL 251 (2007), co-authored with Robert W. CrandaU and 
.I. Gregory Sidak. 

The Competitive Effects of a Cable Television Operator's Refi~sal 
to Can y DSLAdvertising, 2 JOURNAL OF COMPETITION 
LAW AND ECONOMICS 301 (2006). 

Uberregulation without Economics: The World Trade 
01ganization 's Decision in the US.-Mexico Arbitration on 
Telecommunications Services, 57 FEDERAL 
COMMUNICATIONS LAW JOURNAL l (2004). co-authored 
with J. Gregory Sidak. 

The Secondmy Market/or Life Insurance Policies: Uncovering 
Life Insurance:~ "Hidden" Value, 6 MAR Q U El TE ELDER 'S 
ADVISOR 95 (2004), co-authored with Neil/\. Doherty and Brian 
A. O'Dca. 

EcONOMISTS TNCOR PORA TED 



REDACTED - F OR PUBLIC INSPECTION 
-85-

Do Unbundling Policies Discourage CLEC Facilities-Based 
Investment?, 4 TOPICS IN ECONOMIC ANALYSIS AND 
POLICY (2004}. co-authored with Rober! W. Cnmdall and Allan 
T. Ingraham. 

Foreign investment Restrictions as Industrial Policy, 3 
CANADIAN JOURNAL OF LAW AND TECHNOLOGY 19 
(2004), co- authored with Robert W. Crandall. 

Regulating the Secondary Market for Life Insurance Policies, 21 
JOURNAL OF INSURANCE REGULATION 63 (2003). co
authored with Neil A. Doherty. 

Interim Pricing of Local Loop Unbundling in Ireland: Epilogue, 4 
JOURNAL OF NETWORK INDUSTRIES 119 (2003), co
authored with J. Gregory Sidak. 

The Benefits of a Secondmy Market for Life Insurance. 38 REAL 
PROPERTY, PROBATE ANO TRUST JOURNAL 449 (2003), 
co- authored with Neil A . Doherty. 

The Empirical Ca.$e Against Asymmetric Reg·ulation of Broadband 
Internet Access, 17 BERKELEY TECHNOLOGY 
LAW JOURN AL 954 (2002), co-authored with Robert W. 
Crandall and J. Gregory Sidak. 

How Can Regulators Set Nonarb.ilraiy Interim Rates? The Case of 
Local Loop Unbundling in Ireland, 3 JOURNAL OF NETWORK 
INDUSTRlES 273 (2002), co-authored with J. Gregory Sidak. 

Vertical Foreclosure in Broadband Access, 49 JOURNAL OF 
INDUSTR JAL ECONOMICS (200 I) 299, co-authored with 
Daniel L. Rubinfeld. 

Open Access to Broadband Networks; A Case Study of the 
AOJ./J'ime Warner Merger, 16 BERKELEY TECI I NO LOGY 
LAW JOURNAL 640 (2001), co-authored with D:inid L. 
Rubinfcld. 

Cable Modems and DSL: Broadband fnlernef Access for 
Residential Customen~, 91 AMERICAN ECONOMICS 
ASSOCIATION PAPERS AND PROCEED INGS 302 (2001), co
authored with Jcn-y A. Hausman and J. Gregory Sidak. 

Residential Demand.for Broadband Telecommunications and 
Consumer Access to Una_ffilialed Internet Content Providers, 18 

E:.CON0:\-11 ST'S INCORPORATED 



REDACTED - FOR PUBLIC INSPECTION 
-86-

YALE JOURNAL ON REGULATION I (2001), co-authored with 
Jerry A. Hausman and J. Gregory Sidak. 

Delerm;ni11g the Source of In/er-License Synergie,-; in Two- Way 
Paging Networks, 18 JOURNAL OF REGULATORY 
ECONOMICS 59 (2000). 

A General Framework/or Competitive Analysis in the Wireless 
lndust1y, 50 HASTJNGS LAW REVlEW 1639 (2000), co
authored with J. Gregory Sidak and David Teece. 

Capital Raising in Offshore Markets, 23 JOURNAL OF 
BUSINESS AND FINANCE 11 &1 (J 999), co-:rnthorcd with Ian 
Gray and Reena Aggarwal. 

Expert Testimony Since 2010 

Mark S. Wallach, ct a l v. Eaton Corporation. et al. Case No. 10-

260-SLR (D. Del.). 

STB Ex Parte No. 722 Railroad Revenue Adequacy (Surface 
TrnnsportaLion Board). 

In the Maner of2014 Quadrennial Regulatory Review Review of 
the Commission's Broadcast Ownership Rules and Other Rules 
Adopted Pursuant to Section 202 of the Telecommunications Act 
of 1996, MB Docket No. 14-50 (Federal Conmmnica tions 
Commission). 

Lindsay Kamakabi and Justine Levy, et a l v. American Society for 
Reproductive Medicine and Society for Assisted Reproductive 
Technology, Case No.: 3: I 1-CV-J 781 JCS (N.D. Ca.). 

Salud Services, lnc. ct al v. Caterpillar, Inc., Case No.: 1: l 2-cv-
23927 (S.D. Fl.). 

Gnanh Nora Krouch v. Wal-Mart Stores, Inc. , Case No. CV- I 2-
22 17 (N.D. Ca.). 

Ln thc Matter of Petition for Rulcmaking to Eliminate the Sports 
Blackout Ruic, MB Docket No. 12-3 (Federal Communicntions 
Commission). 

ln the Matter of Review of Wholesale Services and Associated 
Policies, File No. 8663-C I 2-20 131360 l (Canadian Rudio
Telcvision and Telecommunications Commission). 

l::CONm.11STS INCORPORATE!) 



REDACTED - FOR PUBLIC INSPECTION 
-87-

Craning a Successful Incentive Auction: Stakeholders' 
Perspectives (U.S. Senate. Committee on Commerce. Science, and 
Tmnsportation). 

Altcrgy Systems v. Enersys Delaware, Inc., Case No. 74-198-Y-
001772-12 JMLE (American Arbitration Association). 

In re New YQrk City Bus Tour Antitnsst Litigation, Master Case 
File No. 13-CV-0711 (S.D. NY). 

SOCAN Tariff22.A (Online Music Services, 201 1-2013), CSl 
Online Music Services (2011-2013), SODRAC Tariff 6 - Online 
Music Services, Music Videos (2010-2013) (Copyright Board 
Canada). 

Imperial Premium Finance, LLC, v. Sun Life Assurance Company 
of Canada (S.D. Fl.). 

Michelle Downs and Laurie Jarrett v. Insight Communications 
Company, L.P., Civi l Actiou No. 3:09-Cv-93-S (W.D. Ky.). 

The Satellite Television Law: Repeal, Reauthorize, or Revise? 
{U.S. House of Representatives. Committee on Energy and 
Commerce). 

Marchbanks Trnck Service, ct al. v. Comdata Network lnc., et al., 
Civil Action No. 07-1078-JKG (E.D. Pa.). 

Patricia Reiter v. Mutual Credit Corporation, et al., Case No. 8:09-
cv-0081 AG (RNBx) (C.D. Ca.). 

In re Photochromic Lens Antitrust Litigation, MDL Docker No. 
2173 (M.D. FL). 

In the Matter of the Arbitration Between Washington Nationals 
13ascba11 Club v. TCR Sports Broadcasting Holdings, L.L.P. 
{Major League Baseball Revenue Sharing Definitions Committee). 

Miguel V. Pro and DaYis Landscape et al. v. Hertz Equipment 
Rental Corporation. No. 2:06-CV-3830 (DMC) (D.N.J.). 

Game Show Network. LLC v. Cablevision Systems Corp .. File 
No. CSR-8529-P (Federal Communications Commission). 

P..CONOMl~IS IN('.ORPORATED 



REDACTED - FOR PUBLIC INSPECTION 
-88-

Jn Re Florida Cement and Concrete Antitrnst Litigation, Master 
Docket No. 09-23493-Civ-Altonaga/Browu (S.0.FI.). 

Karen Ann Ishee Parsons ct al. v. Bright House Networks, Case 
No. CV-09-B-0267-S (N.D. Al.). 

ln Re Cox Enterprises, Inc. Set-Top: Cable Television Box 
Antitrust Litigation, Case No. 5:09-ML-02048-C (W.D.Ok.). 

Review of the Regulatory Framework Relating to Vc11ical 
Integration, Broadcastiug Notice of Consultation CRTC 
20 I 0-783 (Canadian Radio-television Telecommunications 
Commission). 

Apotcx, Inc., v. C<';phalon, Inc., Bal1' Laboratories, lnc., Mylan 
Laboratories, lnc., Teva Pharmaceutical Industries, Ltd. , Teva 
Pham1aceuticals USA, Inc., Ranbaxy Laboratories, Ltd. , and 
Ranbaxy Pharmaceuticals, Inc.,. Case No. 2:06-cv-02768-MSG 
(E.D. Pa.). 

United Slates, et al. v Amgen, foe., Jntcmational Ncphrology 
Network, et al., Civ. Action No. 06-10972-WGY (0. Mass.). 

Carl Blessing ct aL v. SJRIUS-XM Radio, lnc., Case No. 09-cv-
10035 (H.B) (S.D. N.Y.). 

DISH Network L.L.C. , v. Comcast Corporation, Comcast 
SportsNet California, Inc., Case No. 16 472 E 00211 I 0 (American 
Arbitration Association). 

In Re Airline Baggage Fee Ant itrnst Litigation, Civil Action No. 
1 :09-Md-2089-Tcb (N.D . Ga.). 

Applications of Comcast Corporation , General Electric Company 
and NBC Universal> Inc. for Consent to Assign Licenses or 
Transfer Coutrol ofLicensccs, MB Docket No. I 0-56 (Federal 
Communications Commission). 

T-Mobile West Corporation v. Michael M. Crow, ct al., Case No: 
2 :08-cv-1337 PHX-NVW ( D. Az. ). 

Metlifc Insurance Company of Connecticut aad General American 
Li fc Insurance Company v. Thomas Pctracck, Minnesota Estate 
Service, lnc., Michael J. Antonello, and Michael J. Antoncnllo & 
Associates, Ltd., No. 08-CV-06095 DSD-FLN (D. Minn). 

EcONOMJSTS lNC:ORPOMTED 



White Papers 

REDACTED - FOR PUBLIC INSPECTION 
-8Y-

Tennis Channel, Inc. v. Comcast Cable Communications, LLC, 
File No. CSR-8258 (Federal Commw1ications Commission). 

MEMdata, LLC) v. Jntcrmountain 1Icnlthcarc, Jnc., and JJIC 
tlcalth Services, Inc., Civil No. 2:08-cv-l 90 (C.0. Utah). 

Caroline Behrend, ct al v. Comcast Corporation, Civi l Action No. 
03-6604 (E.D. Pa.). 

In the Matter of Distribution of the 2000-03 Copyright Royalty 
Funds, Dkt. No. 2008-2 CR.BCD 2000-03 (Copyright Royalty 
Judges). 

Cindy Johnson ct al. v. Arizona Hospital and Health Care 
Association ct al., ·case No. 07-01292 (SR.B) (D. Az.). 

Unlocking Patents: Costs of Failure, Benefits of Success (prepared 
for Patent Utility) (Feb. 4, 2015). 

The Consumer Benefits of Efficient Mobile Number Portability 
Administration (prepared for Ncustar) (Mar. 8, 2013). 

Economic Analysis of the Implications oflmplcmenti ng EPA's 
Tier 3 Rules (prepared for Emissions Control Technology 
J\ssociocion), co-authored with George Schink (June 14, 2012). 

Arc Google's Search Results Unfair or Deceptive Under Section 5 
of the FTC Act? (prepared for Google), co- authored with Robert 
Litan (May l, 2012). 

Bundles in the PhannaccuticaJ fndustry: A Case Study of Pediatric 
Vaccines (prepared for Novartis), co-authored with Kevin Caves 
(July 13, 2011). 

Arc U.S. Wireless Markets Effect ively Competitive'/ A Critique of 
the FCC's 14th and 15th Annual Wircl<.:ss Competition Reports 
(prepared for AT&T), co-amhored with Gerald R. Faulhaber, 
Robert W. Hahn (July J J, 20 I l ). 

Do Group Purchasing Organizations Achieve the Best Prices for 
Member Hospitals? A11 Empirical Analysis of Aftern1arkct 
Trunsaclions (prepared for Medical Device Manufacturers 
Association). co-authored with Robert Litan (Oct. 6, 2010). 

EcONOMISTS INCORPORA1' 1£0 



REDACTED - FOR PUBLIC INSPECTION 
-90-

The Economic Impact of Broadband Jnvcstment (prepared for 
Broadband for America), co-authored with Robert Crandall (Feb. 
23, 2010). 

Why the iPbone Won't las! Forever and What the Government 
Should Do to Promote Its Successor (prepared for Mobile Future), 
co-authored with Robert Hahn (Sept. 21, 2009). 

The Economic Impact of Eliminating Preemption of State 
Consumer Protection Laws (prepared for the American 
Bankers' Association). co-authored with Joseph R. Mason (Aug. 
21. 2009). 

Economic Effects of Tax lncent ives for Broadqand Jnfrastmcturc 
Deployment {prepared for the Fiber to the Home Council), co
authored with Jeffrey Eisenach and Jeffrey West (Dec. 23, 2008). 

The Effect of Brokered Deposits and Asset Growth on the 
Likelihood of Failure {prepared for Morgan Stanley, Citigroup, and 
UBS), co-authored with Joseph Mason and Jeffrey West (Dec. 17, 
2008). 

Es ti mating the Benefits ~nd Costs of M2Z • s Proposa I: Reply to 
Wilkie's SpectrumAudions Are Not a Panacea (prepared for 
CTIA), co-authored with Robert W. Hahn, Allan T .. lngraham and 
.J. Gregory Sidak (July 23, 2008). 

Irrational Expectations: Can a Regulator Credibly Commit to 
Removing an Unbundl ing Obligation? A EI-Brookings Related 
Publication No. 07-28, co-authored with Jeffrey Eisenach (Dec. 30, 
2007) 

Is Greater Price Transparency Needed in The McdicaJ Device 
lmlustry? (prepared for Advanced Medical Technology 
Association), co-authored with Robert W. Hahn (Nov. 30, 2007). 

Should the FCC Depart from More than a Decade of Markct
Oricnted Spectrum Policy? Reply to Skr1..ypacz and Wils()n 
(prepared for CTIA), co-authored with Gerald Faulhaber and 
Robert W. Halm (Jun. 18, 2007). 

Improving Public Safety Communications: An Analysis of 
Allcmativc Approaches (prepared for th\! Consumer Electronics 
Association and the High Tech DTV Coalition), co-authored with 

EcONO~llSTS INC0RPOR1\TED 



REDACTED - FOR PUBLIC INSPECTION 
-91-

Peter Cramton, Thomas S. Dombrowsky, Jr., Jeffrey A. Eisenach, 
m1d Allan Ingraham (Feb. 6, 2007). 

The Budgetary lmpact of Eliminating the GPOs' Safe Harbor 
Exemption from the Anti-Kickback Statute of the Social Security 
Act (prepared for the Medical Device Manufacturers Association) 
(Dec. 20. 2005). 

Reply to "The Life Settlemeuts Market: An Actuarial Perspective 
on Consumer Economic Value" (prepared for Coventry First), co
authored with Eric Sta)Jard (Nov . .1 5, 2005). 

The Comp~titivc Effects of Telephone Entry into Video Markets 
(prepared for the Internet Innovation Alliance), co-authored with 
Robert W. Crandall aud J. Gregory Sidak (Nov. 9, 2005). 

Ilow Do Consumers and 1he Auto Industry Respond to Changes 
in Exhaust Emission and Fuel Economy Standards'! A Critique of 
Burke, Abeles, and Chen (prepared for General Motors Corp.), co
authored with Robert W. Crandall and Allan T. Ingraham (Sept. 
21. 2004). 

Inter-City Competition for Retail Trade in North Texas: Can a Tff 
Generate Incremental Tax Receipts for the City of Dallas? 
(prepared for Harvest Partners), co-authored with Thomas G. 
Thibodeau and Allan T. Ingraham (July 16, 2004). 

An Accurate Scorecard of the Teleconununications Act of 1996: 
Rejoinder to the Phoenix Center Study No. 7 (prepared for 
BellSouth), co-authored with Robert Crandall (Jan. 6. 2004). 

Competition in Broadband Provision and Implications for 
Regulatory Pol icy (prepared for the Alea tel. British Telecom, 
Deutsche Telekom, Ericsson, France Telecom, Siemens, 
Telcf6nica de Espana, and Telecom ltalfo ), co- authored with Dan 
Moldoom, Richard Marsden, and Gregory Sidak (Oct. 15, 2003). 

1l1c Effect of Ubiquitous Broadband Adoption on Investment, 
Jobs, and the U.S. Economy (prepared for Verizon). co-authored 
with Robert W. Crandall (Sept. 17. 2003). 

The Deleterious Effect of Ex lending the Unbundling Regime on 
Telecommunications Investment (prepared for BellSouth). co
authored with Robert W. Crandall (July I 0, 2003 ). 

ECONOMISTS lN\.(1Rf'OR:\TED 



REDACTED - FOR PUBLIC INSPECTION 
-92-

Letter Concerning Spectrum Auction 35 to the Honorable Michael 
K. Powell. Cbainnan, Federa l Communications Comi11ission. from 
Peter C. Cramton, Robert W. Crandall, Robert W. Hahn, Robert G. 
I lanis, Jcny A. Hausman, Thomas W. l lazlctl, Douglas G. 
Lichtman, Paul W. MacAvoy, Paul R. Milgrom, Richard 
Schmalensce, J. Gregory Sidak, Hal J. Singer, Vernon L. Smith, 
William Taylor. and David J. Teece (Aug. 16, 2002). 

Speaking Engagements 

New Principles.for a Progressive Broadband Policy, 
PROGRESSIVE POLICY INSTITUTE, Washington, D.C. Mar. 
13~2014. 

The Open internet: Where Do We Go From Here? 
PROGRESSIVE POLICY JNSTJTUTE, Washington, D.C. Jan. 29, 
2014. 

Does Plaiform Competition Render Common Carriage Irrelevant 
in an IP world? PROGRESSIVE POLICY INSTITUTE, 
Washington, D.C. Nov. 20, 20 13. 

The 4lst Research Conference on Communication, lnfomwtion 
and Jntemet Policy. TELECOMMUNICATIONS POLICY 
RESEARCH CONFERENCE, George Mason Unjversity School 
of Law, Arlington~ VA. September 27, 2013. 

The Broadband Technology Explosion: Rethinking 
Communications Policy for a Mobile Broadband World, 
Pcppcrdinc School of Public Policy. Ml!nlo Park, CA. June 20, 
2013. 

Net Neutrality: Government Overreach or the Key to Innovation?, 
NORTIJWESTERN JOURNAL OF TECHNOLOGY AND 
INTELLECTUAL PROPERTY EIGHTI I ANNUAL 
SYMPOSIUM. Chicago, IL., Mar. 8, 2013. 

Internet Everywhere: Broadband as a Catalyst for the Digital 
Economy. The Brookings Institution. Washington, O.C .• Nov. 
27. 2012. 

Can Broadband Power an Economic Recove1)1?, Advanced 
Communications Law & 'Policy Institute al New York Law 
School, Wnshington, D.C., July 10, 201 2. 

EcONO~flSTS 1N<:0RPORATl~D 



REDACTED - FOR PUBLIC INSPECTION 
.93. 

Using Regression in Antitrust Cases, UNIVERSITY OF 
PENNSYLVANIA LAW SCHOOL) Philadelphia, PA., April 12, 
2012. 

Mergers: The Road to Duopoly or Path to Competitive Panacea? 
NATIONAL ASSOCIATION OF REGULATORYlJTJLlTY 
COMMISSIONERS, Los Angeles, CA., July 20, 2011. 

State of the Mobile Net, CONGRESSIONAL INTERNET 
CAUCUS, Washington, D.C., May 27, 201 l. 

Waves of Innovation: Spectrum Allocation in the Age of the Mobile 
InterneJ, INFORMATION TECHNOLOGY & INNOVATION 
FOUNDATION. Washington D:C., May 17, 2011. 

With or Without Merit, Class Certification Requires Commonality, 
ABA SECTION OF ANTITilUST LAW 59TH ANNUAL 
SPRING MEETING, Washington, D.C;, Mar. 30, 20 11. 

4th Annual Future of.Private Antitrust Enfotcement Conference, 
AMERICAN ANTITRUST INSTITUTE, Washington~ D.C., Dec. 
7.2010. 

JQbs and Technology, NEWDEMOCR.ATIC LEADERSHIP 
COUNCIL, Washington, D.C., Sept 22, 2010. 

Regulation and Broadband, ADVANCED COMMUNICA TlONS 
I,.A W & POLICY INSTITUTE, NEW YORK LAW SCHOOL~ 
New York, N.Y., July 14, .2010. 

I 3th Annual Symposium on Antitrust, GEORGE MASON LAW 
REVIEW. Washington, D.C., Feb. 4, 2010. 

Broadband Jnfi·astructure and Net Neutrality, ADVISORY 
COMMITTEE TO THE CONGRESSIONAL INTERNET 
CAUCUS' STATE OF THE NET, Washington, D.C., Jan. 22, 
2010. 

The Consequences ofNetNeutrality Regulations. AM ER1CAN 
CONSUMER INSTITUTE CENTER FOR CITIZEN 
RESEARCH. Washington, D.C., Nov. 19, 2009. 

Wireless Innovation Luncheon, MOBILE 1~UTURE, Washington, 
D.C., Nov. 3. 2009. 

ECONOMISTS INCORPORATED 



REDACTED - FOR PUBLIC INSPECTION 
-94-

Second life Settlements & Longevity Summit, INSURANCE
LINKED SECURlTIES & LIFE SETTLEMENTS, New York, 
N.Y., Sept 30, 2009. 

Perspectives on Investment and a National Broadband Plan, 
AMERICAN CONSUMER INSTITUTE, Washington, D.C., Sept. 
4, 2009. 

Markets and Regulation: How Do We Best Serve Customers?, 
Wireless U. Communications Policy Seminar, UNlVERSlTY OF 
FLORJDAPUBLIC UTILITY RESEARCll CENTER, Tampa, 
FL .• Nov. 13, 2008. 

The Price Of Medical Technology: Are We Getting Whar We Pay 
For? HEAL TH AFFAIRS BRIEFlNG, Washington, D.C., Nov. 
10, 2008. 

Standard Selling and Patent Pools, LAW SEMINARS 
lNTERNATIONAL, Arlington, VA., Oct. 3. 2008. 

The Changing Structure of the Telecommunications 111dust1y 
and the New Role of Regulation, INTERNATIONAL 
TELECOMMUNICATIONS SOCIETY BlENN IAL 
CONFERENCE, Montreal, Canada, June 26, 2008. 

The Debate Over Network Management: An &onomic 
Perspective, AMERICAN ENTERPRISE lNSTITUTE CENTER 
FOR REGULATORY AND MARKET STUDIES, Washington, 
D.C., Apr. 2, 2008. 

Merger Policy in High-Tech Industries, GEORGE MASON 
UNIVERSITY SCHOOL OF LAW. Washington. D.C .• Feb. I, 
2008. 

Telecommunications Symposium, U.S. DEPARTMENT OF 
JUSTICE ANTITRUST DJVlSJON~ Washington, D.C. . Nov. 29, 
2007. 

Wireless Practice Luncheon. FEDERAL COMMUNICATIONS 
BAR ASSOCIATION, Washington, D.C. , Nov. 29. 2007. 

Association for CompuJing Machinery's Net Neutrality 
Symposium, GEORGE W ASHJNGTON UN rV ERSITY. 
Wa~hington, D.C .. Nov. 12, 2007. 

EcONOMISTS 1:-.iCOR.flORATEO 



REDACTED - FOR PUBLIC INSPECTION 
-95-

Regulators' AdvanceComm Summit, NEW YORK LAW 
SCHOOL, New York, N. Y., Oct. 14. 2007. 

Annual Conference, CAPACffY USA 2007. New York, N.Y., 
Jun. 26, 2007. 

William Pitt Debating Union. UNTVERSITY OF PJ'ITSBURGH. 
SCHOOL OF ARTS & SCIENCES, Pittsburgh, PA., Feb. 23, 
2007. 

Annual Conference, WIRELESS COMMlJNlCATIONS 
ASSOCJATI'ON INTERNATIONAL, Washington. D.C.: June 27, 
2006. 

Annual Conference, MEDICAL DEV1CE MANUFACTURERS 
ASSOCIATION, Washington, D.C., June 14, 2006. 

Annual Conference, ASSOCIATION FOR ADVANCED LIFE 
UNDERWRJTING, Washington, D.C., May I, 2006. 

Entrepreneur Lecture Series, LAFAYEITE COLLEGE, Easton. 
PA., Nov. 14, 2005. 

Editorials and Magazine Articles 

171e FCC's Incentive Aue/ion: Gelling Spectrum Right. 
PROGRESSIVE POLICY INSTITUTE PAPER (Nov. 2013). 

Clash of the Titans: How the Largest Commercial Websites Got 
Thal Way, MILKEN lNSTITIJTE REVIEW (Second Quarter 
2013 ), co-authored with Robert Hahn. 

Wireless Competition: An Update, GEORGETOWN CENTER 
FOR BUSINESS AND PUB UC POLICY ECONOMIC POLJCY 
VIGNETTES (May 3, 2012), co-authored with Robert ll al111. 

Book Review of Tim Wu's The Master Switch, MILKEN 
lNSTITUTE REVIEW (January 2012). 

The AT&Til'-Mobile Deal: Should We Fear Wireless 
Consolidation'! FORBES. June 3, 20 I I. 

In FCC's Report on Wireless Competition, an Agenda?, 
HARVARD BUSINESS REVIEW, Apr. 15. 201 L co-authored with 
Gerald FauU1aber. 

&:oNOM l~TS lNCOR PORA TED 



REDACTED - FOR PUBLIC INSPECTION 
-96~ 

Will the Proposed Banking Settlement Have Unintended 
Consequences? HARVARD BUSINESS REVIEW, Mar. 29, 2010. 
c-0- authored with Joseph R. Mason. 

Should Regulators BlockAT&T's Acquisition o.fT-Mobile?. 
HARVARD BUSINESS REVIEW, Mar. 22, 20 10. 

The Black Hole in America's Retirement Savings, FORBES, Dec. 
21, 2010, co-authored with Robert Li tan. 

Broken Compensatfon Structures and I-le(l/th Care Costs, 
HARVARD BUSINESS REVIEW, Oct. 6, 2010, co-authored with 
Robert Litan. 

Why Net Neutrality ls Bad for Business, HARVARD BUSfNESS 
REVIEW, Aug. 13, 2010, co-authored with Robert Litan. 

Why the iPhone Won't Last Forever and What the Government 
Should (or Shouldn't) Do 10 Promote Jis Successor, MTlKEN 
INSTITUTE REVIEW (First Quarter 20 I 0), co-authored with 
Robert W. Hahn. 

Streamlining Consumer Financial Protection, THE HILL, Oct. 13, 
2009, co-authored with Joseph R. Mason. 

Foxes in the Henhouse: FCC Regulation through Merger Review, 
MfLKEN INSTITUTE REVIEW (First Quarter 2008), co
authored with J. Gregory Sidnk. 

Don't Drink the CAFE Kool-Aid, WALL STREET JOURNAL. 
Sept. 6, 2007, at Al 7, co-authored with Robert W. Crandall. 

The Knee-Jerk Reaction: Misunderstanding the XM!Sirius Merger, 
WASHINGTON TIMES, Aug. 24, 2007. at A I 9, co- authored 
with J. Gregory Sidak. 

Net Neutrality: A Radical Form of Non-Discrimination, 
REGULATION, Summer 2007. 

Telecom Time Wa1p, WALL STREET JOURNAL, July 11 , 2007, 
at A 15, co-authored with Robert W. Crandall. 

Earmarked Airwaves, WASHJNGTON POST. June 27, 2007. at 
A 19, co-authored with Robert W. Halm. 

Not Neutrality, NATIONAL POST. Mar. 29, 2007, at FPl9. 

E'.CON< IM I ~TS l NCOR PORA TEO 



Membershi ps 

Reviewer 

REDACTED - FOR PUBLI C INSPECTION 
-97-

ShouldATMFeesBeRegulared?. NATIONAL POST, Mar. 8, 
2007, at FP 17. co-authored with Robert W. Crandall. 

l[fe Support.for1SPs, REGULATION, Fall 2005, co-authored 
with Robert W. Crandall. 

No Two-Tier Telecommunications, NATIONAL POST, Mar. 7, 
2003, al FP 15, co-authored with Robert W. Crandal l. 

American Economics Association 

American Bar Association Section of Antitrust Law 

Journa l ofRisk and Insurance 

Journal ofCompeti£ion Law and Economics 

Journal of Risk Management and Insurance Review 

Journal of Regulatory Economics 

ManagcriaJ and Decision Economics 

Telecommunications Policy 

ECONO~l l~TS I :-.<CnR f>( )RI\ TED 



REDACTED - FOR PUBLIC INSPECTION 
-98-

APl'ENDIX 2: CORRECTIONS TO Mn. ORSZAG'S ''D IRECr TEST" 

1. To conduct his "direct test" of substitution from GSN to WE tv, Mr, Orszag 

employed the following regression model: 

WetvShare'!ll11 = (J0 + !J,WetvSharel<l10 + {32WetvD11ratio11~010 + (J1Tota/D11rationl<>,0 + P.GSNShare1010 

... + jJ5SporltTierZD10 + (J,Added.After2001+ppSN
2011 

"'GSNSharezo•• + /3,WetvDurationPositive~0 
... + ServiceTierFixedEJTects201~ + ServiceTierFixedEffects'l!fif 1 + & 

2. TI1e dependent variable in Mr. Orszag's model is the WE tv monthly household 

vicwcrship share as of April 2011, or WEtvShare20u . The model attempts to explain WE tv 

viewership in 2011 ac; a function of several vru·iablcs, including the household 's monthly GSN 

viewership share as of April 2010 (denoted GSNShare2010), .and an interaction term 

(GSN1qu*GSNShare2010). The interaction term is the product of GSNShare2010 and an indicator 

for whether the household received GSN in April 2011 (denoted GSN2011 ). Mr. Orszag uses the 

interaction lenn to interpret the results of The interaction term 

divides households into the treatment group and the treatment group. The interaction term 

measures the extent to which WE tv viewership after the tiering differs between households in 

the control group and the treatment group, after controlling for other factors.229 

3. Even within the confines of his own (flawed) regression model, Mr. Orszag's 

results suggest that GSN's tiering induced even some households in the t:r~tment group to 

increase their vicwership of WE tv in 2011 (despite the likelihood that such households arc non-

GSN Loyalists).230 Mr. Orszag incorrectly characterizes this result as iudicating that the effect of 

229. Specifically, a negative coefficient on the interaction term would indicate that We tv viewership atrer the 
tiering was lower for households in the control group than for households in the treatment group. which would 
indicate a propensity to substitute from GSN to We tv. To reiterate, such substitution could only occur among the 
treatment group, which is disproportionately comprised of non-GSN Loyalists. 

230. 
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Cablevision 's tiering on WE tv viewcrship is "negligible from an economic perspective."231 Mr. 

Orszag reaches this conclusion because his model suggests that the tjering of GSN increased WE 

tv's average share of household viewership by approximately or 

about per household per day (or approximatel~ per household 

in the treatment group). But note that households in the treatment group viewed only about 

(equal to of average GSN vicwership in April 2010 by the 

treatment group divided by 30 days) of GSN programming per household per day before the 

tiering. Thus, Mr. Orszag's model suggests that even households in the treatment group, with 

relatively modest preferences for GSN, transfetTed roughly (equal to -

- per household in the treatment group divided by the product of of 

average GSN viewership and ) of their viewing from GSN to WE tv after the 

tiering. 

4. l.n Apri l 20 1 l, the average household in Mr. Orszag's control group viewed 

approximately of GSN, and approximately of WE tv. If 

households in the control group bad been exposed to the tiering, and if they had transferred just 

of their viewing from GSN to WE tv as a result, then WE tv viewcrship for the 

control group would have increased by approximately in 2011, from 

approximately to approx imatcly of 

WE tv viewcrship in April 2011 plus the product of one percent and of GSN 

viewership in April 2011 by the control group). Of course, had they been exposed to the tiering, 

households in the control group likely would have transferred a higher percentage of their 

viewing hours to WE tv, given their revealed preferences for programming such as GSN. For 

231. Orszag Reporl, ,29. Although Mr. Orszag suggests this lift wa 

! 'WE tv's li ft from the tiering ranked- among 87 networks, suggesting t 
c ose from the perspective of viewers. 
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example, if viewers in Mr. Orszag's control group had transferred just of their 

GSN vicwership to WE tv. then WE tv viewcrship among these households would have 

increased by approximately 

5. Setting aside the fundamenta l problem of self-selection into the control group, 

Mr. Orszag's regression specification also contains explanatory variables that arc potentially 

correlated with unobserved household-specific characteristics, and are therefore potentially 

"endogenous" to the regression equation. The classic example of endogeneity is the use of prices 

to predict quantities purchased; if prices themselves arc influenced by quantities purchased (a 

phenomenon known as "simultaneity''). then the true relationship between prices aud quantities 

cannot be estimated using standard regression techniqucs.232 The endogencity here arises 

because Mr. Orszag 

To the extent 

that unobserved, household-specific factors detennined households' WE tv viewership shares in 

both 20 l 0 and 2011, the explanatory variable WEtvShareio1o is endogenous to the regression 

equation. 111e same logic applies to the explanatory variable WEtvDurationPos2010, which 

indicates whether the household viewed any amount of WE tv in 2010, as well as 

WetvDuration2010, which meas ures each household's 2010 duration of We tv viewing (in 

minutes). 

6. To illustrate the potential effects of endogcneity, 

232. One of the fi.mdamental a~sumptions of ordinary least square (OLS) regression is that the error.> in the 
regression have conditional means--that is, means given infom1ation about the independent variables-of zero. One 
immediate consequence of this assumption is the independent variables arc uncorrelated with the errors. When this 
assumption is violated, the OLS estimates are biased. 
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-

233. Applying Mr. Orszag's calculation method, the specification in column 2) su ests that the tiering of 
GSN increased WE tv's average share of household viewership by approximate I percentage points, or 
about --per household per day, cqua·1 to approximately per household in the 
treatm~nplies that households in the treatment group trans em; approx11nately --of 
their GSN viewing to WE tv as a result of the tiering. Jf households in the control group had tr~me 
-~· then WE tv viewersh.ip within the control group would have increased by approximately .. 

234. That lhere was only one chance in a thousand this result could have happened by coincidence implies a 
0.1 percent level of statistical significance. For many applications, t11e level of statistical significance of five or ten 
percent is chosen by convention. 
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TABLE A-I: MODIFlCATIONS T O MR. 0RSZAG'S MODEL 

(I) (2) (3) (4) 
Dependent WetvSltarew WetvShare Wet••Sliare2 LJ WetvSltar 
Variable 

---

II II II II 

_ W __ lr.._____.lr ___ IL 
Note: p-values reported below coefficient estimates, based on robust standard 
errors. Stars (*) represent significance thresholds: * for p<. l O. ** for p<.05, 
and *** for p<O.O 1. Coefficients on fixed effects suppressed. 

In the fourth column of Table A-1, I estimate a modified version of Mr. Orszag's model. in 

which the dependent variable is set equal to the change in a household's vicwcrship share of WE 

tv from 2010 to 2011 (denoted liWetvShare). Jn addition, I included a new independent variable 

equal to the change in GSN viewership from 2010 to 2011 (denoted 6GSNShare). The modified 

model includes all of the control variables that Mr. Orszag inc luded in his own model. In 
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addition. I allow the indicator variable GSN2011 to enter separately in the model. l11is a llows the 

household's predicted change io WE tv viewcrship from 20 I 0 to 20 J I to differ between 

households in the "control group" and those in the "treatment group.'' 

7. The coefficient of interest in column four is the coefficient on 11GSNShare, which 

measures the extent to which a decrease in GSN viewership after the tiering is statistically 

associated with an increase in WE tv vicwership. after conti:olling for all other factors. Because 

the dependent variable is now measured as the household-specific change in We tv viewership, 

the results ca1uiot be informed by (potentially endogenous) unobserved household-specific 

characteristics U1at remain fixed over time. 

8. As seen in Table A- 1, the corrected model explains 

235 lt bears 

noting, however, that even these "corrected" specifications arc incapable of identifying the 

relevant substitution patterns, given that we do not observe how households in tJ1e .. control" 

i;,11·our (with strong preferences for GSN) would have responded when deprived of GSN access. 

235. The specification in column (4) suggests that WE tv viewership would have been approximately 
- higher if all households' GSN vicwership shares had fallen to zero in 20 11 , relative to a world in~ 
~olds' GSN viewership shares remained constant from 20 I 0 to 2011. 
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A PPEN DIX 3: CORRECTIONS TOM IL 0RSZAG'S PREDICTION M00£1,S FOR S&E ADDITIONS 

AND C HURN 

1. bl this section, I demonstrate how Mr. Qrszag's S&E additions and chum models, 

once concctcd for technical deficiencies, imply that Cablevision may have iucmTed a loss from 

tiering GSN. 

A. lncrcmentaJ S&E Subscriptions 

2. ln Appendix G of his report , Mr. Orszag 

--·---·-----. .. ILi I 

-·· 

-·· Based on the difference between these 
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two predicted probabWtics, Mr. Orszag estimates that approximately - S&E tier 

subscribers could be attributed to the tiering of GSN. 236 

3. TI1e fundamental problem with Mr. Orszag's analysis is that Cablevision 

Accordingly, Mr. 

Orszag's analysis cannot be used to infer (as he docs) that GSN's tiering yielded an additional 

- S&E tier subscribers: , this figµre presumably would 

have been substantially lower. Yet Mr. Orszag makes no attempt to account for 

even though Cablevision recorded 

237 

4. Even setting this problem aside, Mr. Orszag's model substantially overestimates 

incremental S&E subscribership attributable to S&E's tiering. Specifically. Mr. Orszag's 

.238 In 

addition, Mr. Orszag 

239 

5. In Table A-2 below, I present modified versions of Mr. Orszag's model. Column 

(J) reproduces the results from Mr. Orszag's specification. In column (2). I replace GSN ~ lhr2010 

with GSNDur2010 , which measures the duration (in minutes) of the household's GSN vicwership 

in April 2010. In co hmm (3), I replace GSN~ 1h11.010 with GSNShare2010 , which measures the 

236. 

237. GSN Exh. 182. 
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household's monthJy GSN yjewership share in Ap1il 2010. In both columns (2) and (3), I also 

include service tier fixed effects for 201 L 

TABLE A-2: MODlFICATIONS TO MR. 0RSZAG'S MODEL OF 2011 S&E SUBSCIUBERSHJP 
Explanatory Variable (1) (2) (3) 

Pr(S&E20n) .Pr(S&E2011) Pr(S&Eiou) 
fOrszagl rsingerl !Singer] _ 

' 111: -, .• .... •• 
& • -Note: p-values reported below coefficient estimates, based on robust stru1dard 

errors. Stars (*) represent significance thresholds: * for p<. lO, ** for p<.05. and 
***for p<0.01. C'oeflicicnts on fixed effects suppressed. 

As seen in the Table, the modified models have "goodness of fif' values (as measured by the 

pseudo R-squarcd) of versus for 

Mr. Orszag's specification. In addition, the coefficients on those variables that arc included in all 
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three of the models (such as GSN1010) are Most significantly, 

for each of the two modified models. I computed the predicted increase in S&E tier 

subscribership that is attributable to the tiering, fo llowing the same method employed by Mr. 

Orszag. Thus, for column (2). I compared the predicted probability of S&E subscribcrship based 

on each household's actual characteristics, and also based on the counterfactual assumption that 

each household had not viewed any GSN in 2010 (i.e., setting GSNDur1010 and 

GSNDur;o1o*SportsTier2010 equal to zero for al l households). Based on the difference between 

these two predictions, I estimated the number of incremental S&E subscriptions that can be 

attributed to GSN's tiering, again following Mr. Orszag's method of calculation. I repeated the 

same process for column (3), this time employing a counterfactual in which each household's 

GSN vicwership share is set equal to zero in 20 I 0. 

6. The final row of the table indicates that the predicted increase in S&E 

subscribership is : Regardless of 

whether GSN viewcrship is denominated in minutes or in viewership share, the results in 

columns (2) and (3) indicate that GSN's tiering is predicted to to the 

S&E tier by only about - · relative to the - predicted by Mr. Orszag. These 

.results indicate that GSN's tieri11g cau~ed to migrate to the 

S&E tier than would be suggested by Mr. Orszag's specification. Moreover, that Cablevision 

suggests that virtually all of the incremental S&E subscribcrship that Mr. Orszag's methodology 

would mistakenly attribute to GSN's tiering was~ in rea1ity, 
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B. Customer Churn 

7. In Appendix F of his report, Mr. Orszag 

--··--

_ Accordingly, Mr. Orszag opines that 

-

24 1 

8. Mr. Orszag's analysis of customer chum is fondameatally contaminated, given 

that Cablevision 

This implies that 

the very subscribers who revealed the strongest preferences for GSN and therefore would have 
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been most likely to chum in its 

. This source of bias calls ML Orszag's entire analysis into question. 

9. In Table A-3 below, I (partially) correct for this bias by removing customers who 

upgraded to the S&E tier in 20 11 from the 

analysis. I emphas ize that this is only a partial correction, given that the remaining observations 

wi l1 contain 

In addition, rather than grouping aJl households that 

viewed more than one hour of GSN in 2010 into a single category, I also -

242. Mr. Orszag performed robustness tests allowing the threshold to vary between 0.5 and 3 hours, as well as 
using duration to measure OSN viewcrship. However, his robustness tests do not employ GSN viewership share as 
an independent variable. See Orszag Report, Appendix F, 14 (n. 2 11). 

E<XlNOMISTS INCORPORATED 



REDACTED - FOR PUBLIC INSPECTION 
-110-

TABLE A-3: MODIFICATIONS TO MR. 0RSZAG'S MODEL OF CUSTOMER CHURN 

Explanatory Variable 

Note: p-values reported below coefficient estimates, based on robust standar9 errors. 
Stars (*) represent significance thresholds: * for p<. l 0, ** for p<.05, and *** for 
p<0.01 . Coefficients on fixed effects suppressed. 

As seen in Table A-3, the coefficients on the various metrics of QSN viewer~hi~ 

I 0. For each of the specifications in Table A-3, I estimated the amount of chum that 

can be attributed to GSN's tiering as follows: First, I used each household's actual characteristics 

to predict each household's probability of churning. Second, I estimated each household 's 

probability of chrnning under the countcrfactual assumption that the relevant GSN viewership 
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metric was set equal to zero. Based on the difference between these two probabilities, I estimated 

the amount of customer chum attributable to GSN's tiering.243 As seen in the Table, an estimated 

subscribers churned away from Cablevision in response to GSN's ticring.244 
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