
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of Reliant Services Group, LLC 
d/b/a Reliant Funding Petition of for Retroactive 
Waiver of C.F.R. § 64.1200(a)(4)(iv) 

CG Docket No.  02-278 

CG Docket No.  05-338 

PETITION FOR RETROACTIVE WAIVER 

Petitioner Reliant Services Group, LLC d/b/a Reliant Funding (“Reliant” or “Petitioner”), 

by and through undersigned counsel and pursuant to the Order (the “Order”) issued by the 

Federal Communications Commission (the “Commission”) on October 30, 2014, in Docket Nos. 

02-278 and 05-3381, and Section 1.3 of the Commission’s Rules2, respectfully requests that the 

Commission grant a retroactive waiver of Section 64.1200(a)(4)(iv) (the “Regulation”) of its 

Rules3 with regard to the opt-out notice requirement on faxes sent by or on behalf of Petitioner 

that were solicited by the recipients.

Background

The Telephone Consumer Protection Act of 1991 (“TCPA”)4, as amended by the Junk 

Fax Prevention Act of 2005 (“JFPA”)5, bars the distribution of most unsolicited facsimile 

advertisements.  Specifically, the TCPA makes unlawful the dissemination of fax advertisements 

1 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991 et al., Order, 
CG Docket Nos. 02-278, 05-338, FCC 14-164 (rel. Oct. 30, 2014) (attached as Exhibit A). 

2  47 C.F.R. § 1.3. 
3  47 C.F.R. § 64.1200(a)(4)(iv). 
4  Pub. L. No. 102-243, 105 Stat. 2394, § 3(a) (1991) (codified at 47 U.S.C. § 227). 
5  Pub. L. No. 109-21, 119 Stat. 359 (2005) (codified at 47 U.S.C. § 227). 
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that are sent without the recipient’s prior express consent and/or permission.6  The TCPA 

provides for an exception to this prohibition for unsolicited advertisements faxed pursuant to an 

“Established Business Relationship” between the senders and the recipients, so long as the faxes 

contain an opt-out notice that meets certain enumerated criteria and also adheres to certain other 

requirements.7  The Regulation purports to mandate the same opt-out notice on solicited faxes8,

notwithstanding the fact that 47 U.S.C. § 227(b) vests the Commission with authority to regulate 

only “unsolicited advertisement[s],” which are defined by the statute to exclude faxes that are 

sent with the recipients’ “prior express invitation or permission, in writing or otherwise.”9  On 

October 30, 2014, the Commission issued the Order addressing several pending petitions.  The 

Order has prompted Reliant to submit the instant Petition for Retroactive Waiver (this “Waiver 

Petition”). 

The Order

On October 30, 2014, the Commission released its Order confirming that opt-out notices 

are required on all fax advertisements and must comply with the rules set forth in the 

Commission’s 2006 Order10 (the “Junk Fax Order”) regardless of whether the faxes at issue were 

solicited.11 The Commission granted retroactive waivers of the opt-out requirement to petitioners 

for solicited faxes to provide “temporary relief from any past obligation to provide the opt-out 

6  47 U.S.C. § 227(b)(1)(C). 
7 Id.
8  47 C.F.R. § 64.1200(a)(4)(iv). 
9  47 U.S.C. § 227(a)(5). 
10 In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991; Junk Fax 

Prevention Act of 2005, CG Docket Nos. 02-278, 05-338, Report and Order and Third Order on 
Reconsideration, 21 FCC Rcd. 3787 (2006). 

11 See Ex. A, Order, ¶ 1. 
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notice to such recipients required by [the Commission’s] rules.”12  The Commission held that 

good cause existed to grant parties’ retroactive waivers based on potential, significant confusion 

caused by the Junk Fax Order.  Specifically, the Order provided: 

The record indicates that inconsistency between a footnote contained in the Junk
Fax Order and the rule caused confusion or misplaced confidence regarding the 
applicability of this requirement to faxes sent to those recipients who provided 
prior express permission. 

* * * 
Further, some commenters question whether the Commission provided adequate 
notice of its intent to adopt section 64.1200(a)(4)(iv). Although we find the notice 
adequate to satisfy the requirements of the Administrative Procedure Act, we 
acknowledge that the notice provided did not make explicit that the Commission 
contemplated an opt-out requirement on fax ads sent with the prior express 
permission of the recipient.  

Ex. A, Order, ¶¶ 24-25 (footnotes omitted).  The Commission further explained that this 

retroactive protection would be in the public interest:  “the TCPA’s legislative history makes 

clear our responsibility to balance legitimate business and consumer interests.”13  The 

Commission continued that inconsistencies between the Junk Fax Order footnote and the 

Regulation created a misimpression by some parties that the opt-out notice requirement did not 

apply to solicited faxes, and the resulting “confusion or misplaced confidence, in turn, left some 

businesses potentially subject to significant damage awards under the TCPA’s private right of 

action or possible Commission enforcement.”14

Significantly, the Commission also offered waivers of the rule to similarly situated 

parties pursuant to the Order.15 The Commission encouraged parties making waiver requests to 

“make every effort to file within six months” of the October 30 Order, but acknowledged that 

12 Id. ¶ 1. 
13 Id. ¶ 27. 
14 Id.
15 Id. ¶¶ 2, 30. 
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“all future waiver requests will be adjudicated on a case-by-case basis and [the Commission 

does] not prejudge the outcome of future waiver requests in this Order.”16

Here, Petitioner was not aware of the October 30 Order and related proceedings until 

after recently being sued in a putative nationwide class action alleging that the opt-out notice 

contained in Petitioner’s fax messages failed to comply with the Commission’s Rules.  Prior to 

that time, Petitioner had no reason to know there was any question as to the legality of its 

solicited fax messages, which included a conspicuous notice stating: “If you do not wish to 

receive faxes from the sender, contact our Fax Removal Service Number (877) 894-2817 to be 

removed from future faxes.”  After being served with the class-action complaint, Petitioner 

retained counsel and has acted promptly to file this Petition.  Accordingly, Petitioner should not 

be barred from relief simply because it did not file by April 30.  

Petitioner is Similarly Situated to Parties Previously Granted 
Waivers and Should Also Receive a Waiver Pursuant to the Order 

Reliant respectfully requests that the Commission grant it a retroactive waiver of the 

Regulation for any fax advertisements that it caused to be disseminated to recipients who had 

solicited such faxes.  Granting a waiver in this case is called for because of the special 

circumstances acknowledged by the Commission and because this relief would not threaten the 

purpose of the statute in stopping unwanted faxes and would further the public interest as set 

forth in detail below.  Reliant is similarly situated to parties that have previously been granted 

waivers by the Commission pursuant to the Order, as well as to parties that have petitions 

currently pending before the Commission. 

Reliant provides short-term loans to small businesses.  Petitioner has been named in a 

putative-nationwide class-action alleging violations of the TCPA in the United States District 

16 Id. ¶ 30 & n.102.  
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Court for the Northern District of Illinois.17  This lawsuit was filed by a prolific TCPA class-

action attorney – Phillip Bock of Bock & Hatch LLC – who has initiated numerous “junk fax” 

putative class actions.  The lawsuit asserts a claim under the TCPA on the grounds that Petitioner 

allegedly transmitted facsimile advertisements with deficient opt-out notice language in violation 

of the TCPA.  Plaintiff alleges that Reliant failed to provide adequate opt-out notices and 

purports to represent a class of “[a]ll persons who were sent one or more telephone facsimile 

messages on or after four years prior to the filing of this action, that advertised the commercial 

availability of property, goods, or services offered by Reliant [], that did not contain an opt-out 

notice that complied with federal law.”18

Petitioner is similarly situated to parties to whom the Commission has granted express 

retroactive waivers pursuant to the Order and to numerous other parties that recently have 

submitted petitions for retroactive waivers that are pending review and determination by the 

Commission.  In its pending litigation, Reliant is alleged to have sent facsimile advertisements 

that did not contain legally sufficient opt-out notices (but that did contain opt-out notices).  

Petitioner does not send unsolicited fax messages.  Prior to being served with the lawsuit and 

retaining counsel, Petitioner did not have any understanding that the opt-out notices on its fax 

messages were subject to being challenged under the TCPA.  Thus, Petitioner – like the other 

parties that were granted waivers or that have petitions pending with the Commission – in the 

absence of a waiver would be potentially subject to substantial liability based on application of a 

17 Joseph Jackson d/b/a J&D Builders v. Reliant Services Group, LLC d/b/a Reliant Funding et al.,
No. 1:15-cv-03224 (N.D. Ill.). 

18  The lawsuit also alleges that the named plaintiff did not invite or give permission for Petitioner’s fax 
message.  Petitioner disputes this allegation but of course does not ask the Commission to resolve any 
disputed issues of fact.  The lawsuit seeks certification of a nationwide class without regard to 
whether the faxes received by any class member were solicited or unsolicited; the waiver requested 
here would apply only to solicited faxes.   
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provision of the Junk Fax Order over which the Commission has recognized there was 

substantial and reasonable confusion.19

Where good cause exists, the Commission has the authority to waive any of its rules.20  It 

may provide for a waiver in cases where “special circumstances” exist, the relief provided would 

not undermine the rule, and the waiver would “better serve the public interest than would 

application of the rule.”21  That is precisely the case here.  The stated purpose behind 47 C.F.R 

§ 64.1200(a)(4)(iv) is to allow consumers to stop unwanted faxes.22  Granting a waiver to 

Petitioner pursuant to the Order would satisfy the Commission’s requirements for waivers and be 

well-founded.  Here, special circumstances justify departing from the Commission’s rules due to 

the wide-spread confusion amongst affected parties regarding whether the opt-out requirements 

applied to solicited faxes.23  The “combination of factors [the lack of explicit requirement in the 

Commission’s Notice of Proposed Rulemaking and the contradictory language in the 

Commission’s order implementing the Junk Fax Prevention Act] presumptively establishes good 

cause for retroactive waiver” of the Regulation.24  Further, by granting a waiver to Petitioner, the 

19    The lawsuit was filed on April 10, 2015 and a copy of the complaint was mailed to Petitioner on April 
15.  Petitioner was not actually served until May 22, 2015, and contacted counsel shortly thereafter.  

20 See 47 C.F.R. § 1.3.
21  Ex. A, Order, ¶ 23; see also 47 C.F.R. § 1.925(b)(3)(i)-(ii) (“The Commission may grant a request for 

waiver if it is shown that:  The underlying purpose of the rule(s) would not be served or would be 
frustrated by application to the instant case, and that a grant of the requested waiver would be in the 
public interest; or [i]n view of unique or unusual factual circumstances of the instant case, application 
of the rule(s) would be inequitable, unduly burdensome or contrary to the public interest. . . .”). 

22 See Junk Fax Prevention Act of 2005, ¶ 48, Pub. L. No. 109-21, 119 Stat. 359 (2005) (codified at 
47 U.S.C. §227). 

23 See Ex. A, Order, ¶¶ 24-25. 
24 Id. ¶ 26. 
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Commission would be offering relief that is entirely consistent with the purpose of the 

Regulation and that would further the public interest more than a strict application of the rule.25

Moreover, the public interest will not be served by denying Petitioner this relief, 

therefore exposing Petitioner – who at all times acted in good faith and based upon the 

information that had been put forth by the FCC – to potentially crushing damages under the 

statute that provides for $500-$1500 per violation.  The Commission expressly acknowledged 

that the public interest favors offering relief to parties that were reasonably confused by the 

Regulation and allegedly did not comply with it so that they are not subject to potentially 

catastrophic damages:  Specifically, as the Commission is aware, the Order provides: 

The record in this proceeding demonstrates that a failure to comply with the 
rule - which as noted above could be the result of reasonable confusion or 
misplaced confidence – could subject parties to potentially substantial damages . . 
. .  This confusion or misplaced confidence, in turn, left some businesses 
potentially subject to significant damage awards under the TCPA’s private right 
of action or possible Commission enforcement.  We acknowledge that there is an 
offsetting public interest to consumers through the private right of action to obtain 
damages to defray the cost imposed on them by unwanted fax ads. On balance, 
however, we find it serves the public interest in this instance to grant a retroactive 
waiver to ensure that any such confusion did not result in inadvertent violations of 
this requirement while retaining the protections afforded by the rule going 
forward.26

Petitioner, like other parties that were afforded waivers and that have petitions pending 

before the Commission, disseminated facsimile advertisements to recipients that provided their 

prior express invitation or permission and was understandably confused by the application of the 

opt-out notice requirement to solicited faxes.  Petitioner appreciates the importance of 

25  The stated purpose of stopping unwanted faxes cannot be frustrated because the waiver would apply 
only to faxes sent by Reliant that were solicited and sent pursuant to the recipient’s prior express 
invitation or permission.

26    Ex. A, Order, ¶ 27 (footnotes omitted). 
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compliance with the Commission’s rules and will continue to enact policies and practices to 

ensure compliance with the TCPA and related rules.

Conclusion

Petitioner therefore respectfully requests that the Commission grant this Waiver Petition 

and the request for a retroactive waiver for Petitioner from liability under 47 C.F.R. 

§ 64.1200(a)(4)(iv). 

Respectfully submitted,  

Dated: June 16, 2015     /s/Laura H. Phillips
Laura H. Phillips 
DRINKER BIDDLE & REATH LLP 
1500 K Street, N.W. 
Washington, DC 20005-1209 
Tel: 202-842-8800 
Fax: 202-842-8465 

Justin O. Kay 
Bradley J. Andreozzi
DRINKER BIDDLE & REATH LLP 
191 N. Wacker Dr., Ste. 3700   
Chicago, IL 60606-1698 
Tel: 312-569-1000  
Fax: 312-569-3000 

Attorneys for Petitioners






















































