Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554
In the Matter of )
)
CoxCom, LLC ) MB Docket No. 15-120
) CSR-8909-A
Petition for Modification of the Television )
Market For WMDE, Dover, DE )
)

To: Office of the Secretary
Attn.: Chief, Media Bureau

OPPOSITION TO PETITION FOR SPECIAL RELIEF

Western Pacific Broadcast, LLC (“Western Pacific”), licensee of television station
WMDE, Dover, Delaware (Facility ID No. 189357) (“WMDE”), by its attorneys, respectfully
opposes the above-captioned Petition for Special Relief filed by CoxCom, LLC (“CoxCom”)

on May 20, 2015 (the “Petition”).!

WMDE is a brand new television station that has been on the air for less than nine

months.? Since the very first day that WMDE went on the air, The Nielsen Company

! See Public Notice, Special Relief and Show Cause Petitions, Report No. 0432 (May 22, 2015).
On June 8, 2015, Western Pacific filed an unopposed Request for Extension of Time seeking
leave to respond to the Petition by June 25, 2015. The extension request was granted that same
day by a Commission staff email.

2 Western Pacific was granted a construction permit for what would become WMDE on May 4,
2011, following completion of Auction 90. See FCC File No. BNPCDT-20110330AAY, see
also Auction of VHF Commercial Television Station Construction Permits Closes, Public Notice,
26 FCC Red 1916 (2011). WMDE filed its very first FCC license application on October 1,
2014. WMDE"’s license application was granted on October 9, 2014. See FCC File No.
BLCDT-20141001CBV. The license was later modified by grant dated November 13, 2014.

See FCC File No. 0000001038.



(“Nielsen”) has assigned WMDE to the Washington DC (Hagerstown, MD) Designated
Market Area (“Washington DC DMA”).> CoxCom’s cable systems, which are all located in
Fairfax County, Virginia (the “CoxCom Cable Communities), are situated right in the heart of
the Washington DC DMA. Because WMDE is assigned to the Washington DC DMA, and
because the CoxCom Cable Communities are all within the Washington DC DMA, ever since
the very first day that WMDE went on the air, WMDE has asserted its eligibility for
mandatory carriage of WMDE’s programming in the CoxCom Cable Communities.* WMDE
sent similar letters asserting its must carry eligibility to other cable systems serving Fairfax
County communities and the Washington DC DMA more generally, and CoxCom is the only
carrier who has refused to work with Western Pacific to carry WMDE, as required by the

Communications Act and Commission regulations.

CoxCom remains alone in its refusal to carry WMDE. Now, through the Petition,

CoxCom seeks to entangle the Commission in its illegitimate refusal to comply with its

3 Section 614(h)(1)(C) of the Communications Act, as amended by the Telecommunications Act
of 1996, provides that a station’s market shall be determined by the Commission by regulation or
order using, where available, commercial publications which delineate television markets based
on viewing patterns. See 47 U.S.C. § 534(h)(1)(C). Section 76.55(¢e) requires that a commercial
broadcast television station’s market be defined by Nielsen’s DMAs. 47 C.F.R. § 76.55(¢); see
Definition of Markets for Purposes of the Cable Television Broadcast Signal Carriage Rules, 14
FCC Rcd 8366 (1999) (“Modification Final Report and Order’”). For a more complete
description of how counties are allocated, see generally Nielsen Media Research’s Nielsen
Station Index: Methodology Techniques and Data Interpretation. See also, Pine Telephone
T.V., 29 FCC Red 9520, 9521 n.4 (MB 2014); California-Oregon Broadcasting, Inc., 29 FCC
Red 3833, 3834 n.10 (MB 2014).

4 See Letter dated September 22, 2014, from John Troutman, Western Pacific Broadcast Chief
Legal Counsel, to CoxCom, attached as Exhibit 1 (the “WMDE Must-Carry Election Letter”).
Attached as an exhibit to the WMDE Must-Carry Election Letter is a letter from Nielsen dated
September 22, 2014, confirming that new station WMDE will be assigned to the Washington DC
DMA. Also attached to the WMDE Must-Carry Election Letter is an exhibit listing CoxCom’s
cable systems serving the Washington DC DMA.



statutory and regulatory obligations.’
L. Burden of Proof Lies Entirely With CoxCom

Because WMDE has been assigned to the Washington DC DMA, and because the
CoxCom Cable Communities are also all located in the Washington DC DMA, the
Commission’s must carry rules entitle WMDE to carriage in the CoxCom Cable Communities.
Accordingly, the burden lies in all aspects of the Petition with CoxCom to convince the
Commission that WMDE should nevertheless not be entitled to carriage under the statutory
factors discussed below.® Throughout the Petition, however, CoxCom argues as if the burden
is on WMDE to prove that the WMDE is entitled to carriage in the CoxCom Cable
Communities, as if CoxCom were responding to a petition filed by WMDE to add out-of-
market communities into the Washington DC DMA. That is not the case, and the Commission
must not deviate from well-established precedent — the CoxCom Cable Communities are
within the bullseye of the Washington DC DMA and therefore WMDE is clearly entitled to

carriage on CoxCom’s cable systems.

> Western Pacific notes that the WMDE Must-Carry Election Letter initially resulted in several
months of productive communications between Western Pacific and CoxCom representatives,
and their respective technical consultants, regarding carriage of WMDE in the CoxCom Cable
Communities, including discussions related to WMDE’s unequivocal commitment to provide
CoxCom with any necessary specialized equipment, at WMDE’s expense, in the event that
CoxCom was not able to receive an acceptable over-the-air signal at CoxCom’s principal
headend. It is only now, nine months later, that CoxCom apparently has decided to file the
Petition rather than continue to work cooperatively with Western Pacific. See Implementation of
the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal
Carriage Issues, MM Docket No. 92-259, Report and Order, 8 FCC Rcd 2965, 2990-91 9 102-
104 (1993) (“Must Carry Order™).

6 See, e.g., Petition for Modification of Dayton, OH, Designated Market Area, 28 FCC Rcd
16011, 16012 9 2 (MB 2013); George S. Flinn, 27 FCC Rcd 9085, 9086 9 1 (MB 2012); See also
Must Carry Order at 2990 9 102.



II. The First Statutory Factor — Even Though WMDE is a Brand New Station,
it is Carried on Other Systems Throughout Fairfax County and the Entire
Washington DC DMA

Under the first statutory factor, the Commission looks to see whether a station has been
historically carried in the relevant cable communities. As indicated above, however, WMDE
is a brand new station that filed its very first FCC license application not even nine month ago
on October 1, 2014. CoxCom has refused to carry WMDE in the CoxCom Cable
Communities ever since WMDE went on the air and has now filed the Petition specifically to
“legitimize” its refusal.” Accordingly, historical carriage of WMDE in the CoxCom Cable

Communities is simply not possible.

The Commission has recognized time and time again that it will decline to give any
significant weight to a station’s lack of historical carriage when the station is new. In fact, the
Commission has specifically acknowledged that “[s]tations normally take up to 3 years to
build viewership . . .”® and that “[w]ithout accommodating new [stations] . . . in our analysis of
historic carriage, ‘weaker or newer stations that cable systems had previously declined to carry

[would be prevented] from ever being carried””

Significantly, CoxCom stands alone in its refusal to carry WMDE. In fact, WMDE is

either already carried on — or in the very final process of being added to — every material cable

7 As noted above, however, WMDE and CoxCom had been engaged in productive discussions
regarding carriage of WMDE on CoxCom’s cable systems prior to CoxCom’s unilateral and
unannounced decision to file the Petition seeking a market modification.

8 Avenue Cable TV Service, Inc., 16 FCC Rcd 16436, 16445 422 (MB 2001); see also Cable
Satellite of South Miami, Inc., 13 FCC Red 298, 306 (CSB 1998) (“stations can take up to three
years to establish their viewing patterns”).

? Western Pacific Broadcast, LLC, 29 FCC Rcd 1835, 1845 n.76 (MB 2014), citing In re Time
Warner Entm’t — Advance Newhouse P’ship, 22 FCC Rcd 13642, 13649 § 14 & n.63 (MB 2007),
citing, in turn, In re Paragon Cable Torrance, et. al, 10 FCC Rcd 9462, 9466, 9 12 (CSB 1995).



system in and around the CoxCom Cable Communities.!” Specifically, Verizon carries
WMDE on its FiOS service in both SD and HD to customers located in every one of the
CoxCom Cable Communities'' and to other communities throughout Fairfax County and the
Washington DC DMA in communities that surround the CoxCom Cable Communities.'?
Similarly, Comcast’s Xfinity service is currently carrying WMDE in both SD and HD on
nearly all of its cable systems in the Washington DC DMA, including its systems in and
adjacent to the CoxCom Cable Communities, such as Alexandria, Arlington, and Reston,

Virginia.!* Moreover, both DirecTV and Dish provide service in and around the CoxCom

10°See, e.g. Western Pacific Broadcast, LLC, 29 FCC Rcd 10804, 10816 n.95 & n.96 (MB 2014)
(“Historical carriage of the station by other overlapping cable systems in the communities at
issue is a strong indicator we are meant to consider under the statute.” “While carriage on
nearby cable systems is not a factor specified in the statute, such carriage does serve to
demonstrate the belief of both stations and cable systems involved that there is a market nexus
between the broadcast station and the communities where the station is carried and it thus
provides evidence as to the scope of a station’s market.”); Western Pacific Broadcast, LLC, 29
FCC Rcd 1835, 1845 4 19 (MB 2014) (““it is relevant if a [new] station is carried in the
communities at issue by competing providers, or if it is carried in adjacent communities. . . .”);
see also Suburban Cable TV Co., Inc., 16 FCC Red 10790, 10796-97 919 (CSB 2001); Paxson
Atlanta License, Inc., 13 FCC Red 20087, 20100 9 35 (CSB 1998).

' The Commission has previously found overlapping carriage by Verizon’s FiOS system to
support carriage under the first statutory factor. See, e.g. Western Pacific Broadcast, LLC, 29
FCC Rcd 10804, 10816 n.95 (MB 2014); Mountain Broadcasting Corp., 27 FCC Red 2231, 2235
19 (MB 2012); see also WRNN License Co., LLC v. Cablevision Sys. Corp., 22 FCC Rcd 21054,
21056 4 & n.15 (2007). Zip Codes assigned to each of the CoxCom Cable Communities can
be found at https://tools.usps.com/go/ZipLookupAction!input.action?mode=0&refresh=true.
Availability of Verizon FiOS is available at http://communities.verizon.com/fiosavail/.
Broadband providers for each Zip Code is also available at http://broadbandnow.com/. A list of
Zip Codes within Fairfax County is attached as Exhibit 2 and is available at
http://www.fairfaxcounty.gov/maps/images/maps/handouts/pdf07/zipcodes.pdf.

12 See Exhibit 3 (screenshots of Verizon FiOS TV Channel Lineup listing WMDE for the Zip
Codes served by Verizon FiOS in Fairfax County).

13 See Letter dated January 7, 2015 from Andrew Brayford, Comcast, to Suzanne Lupia, attached
as Exhibit 4; see also Exhibit 5 (screenshots of Comcast Xfinity Channel Lineup listing WMDE
for the Zip Codes served by Comcast Xfinity in Fairfax County).



Cable Communities and both have agreed to carry WMDE throughout the Washington DC
DMA, with carriage currently scheduled to begin as early as two weeks from now. WMDE’s
carriage on cable and satellite systems that overlap with or that are proximate to the CoxCom
Cable Communities clearly demonstrates that WMDE’s market includes CoxCom’s Fairfax

County systems.'*

Simply put, CoxCom is the outlier and its anomalous refusal to carry WMDE has
effectively created a “donut hole,” as WMDE is carried by systems throughout the Washington
DC DMA with the lone exception being the systems of a single cable carrier located near the

very center of the DMA.

III.  The Second Statutory Factor - WMDE Provides Both Coverage and
Service to the CoxCom Cable Communities

WMDE’s main studio is located in downtown Washington, DC, and although WMDE
takes its commitment to serve its community of license, Dover, Delaware, very seriously,
WMDE has been assigned by Nielsen to the Washington DC DMA and WMDE therefore also
serves the broader DMA, and all the communities located in the DMA.!> As acknowledged by
Nielsen in its decision to assign WMDE to the Washington DC DMA, WMDE'’s signal covers
the majority of population of the Washington DC DMA and WMDE’s programming is geared
toward viewers throughout the DMA, including viewers in Fairfax County located at the core

of the DMA.'

14 See CoxCom, Inc., 24 FCC Red 1487, 1490 9 8 (MB 2009); Paxson Atlanta License, Inc., 13
FCC Rcd 20087, 20092 (CSB 1998).

15 This is no different from countless other television stations assigned by the FCC to a specific
community of license but also assigned by Nielsen to a particular DMA.

16 See Nevada Channel 3, Inc., 21 FCC Rcd 1884, 1887 n.31 (MB 2006) (when making DMA
6



WMDE'’s service contour map also confirms that WMDE provides service to the
CoxCom Cable Communities. Specifically, using Longley-Rice propagation curves to
accurately represent WMDE’s technical coverage area,'” WMDE provides geographic
coverage to virtually all of the CoxCom Cable Communities.'® Perhaps more importantly,
WMDE’s signal provides coverage to 98.8% of the population in Falls Church, 76.6% of the
population in Fairfax City and 71.9% of the population throughout the rest of Fairfax

County."

It should be noted that to the extent CoxCom would rather have the Commission
evaluate technical coverage using a 40 dBu contour, CoxCom would do better to file a Petition
for Rulemaking rather than a Petition for Special Relief. As CoxCom knows all too well, a
station’s DTV service area is defined as the area within its noise-limited contour where its
signal strength is predicted to exceed the noise-limited service level — which for VHF stations is
28 dBu. See 47 C.F.R. § 73.622(e). Moreover, by its own admission, WDME’s predicted
signal strength at CoxCom’s principal headend is 30.4 dBu. See Petition, Exhibit 2

(Engineering Statement) at 4.

assignments Nielsen uses its best judgment to reflect the reality of the affected markets); see also
TV 34, Inc., 20 FCC Red 20522, 20524 n.16 (MB 2005) (same).

17 The use of Longley-Rice propagation curves is the preferred method to demonstrate signal
coverage because they provide a more accurate representation of a station’s technical coverage
area than a standard Grade B contour. See Tennessee Broadcast Partners, 25 FCC Red 4857,
485996 & n.12 (MB 2010).

'8 See Lohnes and Culver Technical Exhibit and Longley-Rice Contour Study at Exhibit 6. See
also Time Warner Cable Inc., 24 FCC Rcd 4423, 4433 9 14 (MB 2009) (Longley-Rice

methodology showing “pockets” of coverage in the cable communities is sufficient).

19 See Exhibit 6.



Additionally, the Commission should note that WMDE has conducted its Longley-Rice
study? using a 2 km cell size, as indicated in OET Bulletin No. 69.?! To the extent that
CoxCom has, for some reason, conducted its Longley-Rice study using a cell size at variance
from the guidance set out in OET Bulletin No. 69, CoxCom should not be permitted to impose
reliance on a nonstandard study without any justification whatsoever.?> Rather, as WMDE has
shown, using the standard Longley-Rice parameters, its predicted coverage is more than

adequate under the second statutory factor.?

IV.  The Third Statutory Factor — This Factor Does Not Apply in this
Proceeding

The Commission has consistently indicated that Congress intended the third statutory
factor to serve only as an enhancement for a television station seeking to add communities to

its market where it can be shown that other stations do not serve the communities at issue.**

201d.

2 OET Bulletin No. 69: Longley-Rice Methodology for Evaluating TV Coverage and
Interference at 5.

22 Even using the improper nonstandard cell size, CoxCom’s Longley-Rice study shows that
WMDE’s 28 dBp contour provides service to 48.8% of the CoxCom Cable Communities. See
Petition at Exhibit 2, Figure 6. What this masks, however, is that most of the unserved area is
limited to the western most portion of Fairfax County, which is farthest away from Washington,
DC and contains significantly less population.

23 See Time Warner Cable Inc., 24 FCC Red 4423, 4433 9 14 (MB 2009) (Longley-Rice
methodology showing “pockets” of coverage in the cable communities is sufficient).

24 See e.g., California-Oregon Broadcasting, Inc., 29 FCC Rcd 3833, 3843-44 420 (MB 2014);
Petition for Modification of Dayton, OH, Designated Market Area, 28 FCC Rcd 16011, 16019 4
22 (MB 2013); Mountain Broadcasting Corp., 27 FCC Rcd 2231, 2238 9 15 (MB 2012); WTNH
Broadcasting, Inc., 22 FCC Rcd 19761, 19768, 9 13 (MB 2007).



Because this proceeding involves CoxCom seeking to delete communities from WMDE’s

market, the third statutory factor does not apply.*®

V. The Fourth Statutory Factor — As a Brand New Station, WMDE Cannot be
Expected to Have Significant Viewership

Just as with historic carriage discussed in the first statutory factor above, minimal
viewership is to be expected for a new station. As a result, the Commission has properly
declined to give substantial consideration of this factor to market modification proceedings

involving new stations.?

VI Conclusion

WMDE is a new station assigned by Nielsen to the Washington DC DMA. The

CoxCom Cable Communities are located in Fairfax County, a county that lies at the very heart

25 Similarly, the newly added fifth statutory factor (inserted as the new third statutory factor),
regarding promotion of signals that originate in viewers’ State of residence, is inapplicable in
this proceeding. See STELA Reauthorization Act of 2014 (“STELAR”), Pub. L. No. 113-200,
128 Stat. 2059 (2014). STELAR was enacted on December 4, 2014, and the Commission has yet
to adopt regulations to implement this statutory change but in the still pending Notice of
Proposed Rulemaking, the Commission has already tentatively concluded that:

“this new third statutory factor is intended to favor a market modification to add a
community if doing so would increase consumer access to in-state programming. We
also tentatively conclude, however, that this new third statutory factor is not intended to
bar a market modification simply because it would not result in increased consumer
access to in-state programming. In such cases, we believe this new third statutory factor
would be inapplicable.” Amendment to the Commission’s Rules Concerning Market
Modification, Notice of Proposed Rulemaking, 30 FCC Red 3039, 3048 q 11 (2015)
(“STELAR Market Modification NPRM”) (emphasis added).

The Commission noted in the STELAR Market Modification NPRM that the new statutory factor
therefore operates much like the fourth statutory factor in that it can only enhance a station’s
market modification petition to add a community to its market. See STELAR Market
Modification NPRM at 3048 n.60.

26 See e.g., Western Pacific Broadcast, LLC, 29 FCC Red 1835, 1848 925 (MB 2014); Erie
County Cablevision, Inc., 13 FCC Rcd 6403, 6411 (CSB 1998).

9



aroumd CoxCom's Fairfax County cable systema.  Additionally, WMDE's service conbour, as
propetly predicted waing Longley-Rice, consistent with OET Bulletin No, 89, defings a service
aved that covers neardy all of the population served by CoxCom in the CoxCom Cable

Communities. Accordingly, the Commission should deny ConCom’s petition seeking to

modify WMDE s market,
Fespecdully sobmined,
WESTERN FACIFIC BROADCAST, LLC
{GARVEY ECHUBERT BARER .
1000 POTOMAC ETHEET, N'W -
WASHINGTON, DC 20007 ,,ﬂ"';'_;—"%"y —
(202) 657880 By: a = —
Melodic A, Vinue
Brad Deutach
lts Atbomeys
June 25, 2015

in



EXHIBIT 1
The WMDE Must-Carry Election Letter



WESTERN

PACIFIC BROADCAST

September 22, 2014

ia Certified Mail, Return Receipt Requested

COXCOM INC

6305 PEACHTREE DUNWOODY ROAD
ATLANTA, GA 30328

ATTN: VP PROGRAMMING ACQUISITIONS

Re: Mandatory Carriage Election for New Television Station WMDE in
the Washington, DC (Hagerstown) DIMA

Dear Sirs;

Western Pacific Broadcast, LLC is the permittee of new television station WMDE,
Dover, DE (the "Station"). The Station has commenced equipment tests and anticipates
filing a license application with the FCC on or before October 1, 2014, By letter dated
September 22, 2014, Nielsen Company, LLC notified the Station that it has been
assigned to the Washington, DC (Hagerstown) Designated Market Area (the "DC DMA").
A copy of that letter is attached as Exhibit A.

Accordingly, this letter serves as notification that the Station hereby elects must-
carry status, pursuant to Sections 76.64(f)(4) and 76.56(b) of the rules of the Federal
Communications Commission. This must-carry election covers your cable system or its
direct or indirect subsidiaries or affiliates operating in the DC DMA, including without
limitation those systems listed on Exhibit B hereto. This initial election shall take effect
90 days after the date of this letter.

The Station will be the exclusive broadcast affiliate of the Soul of the South
MNetwork in the DC DMA. The Station will not substantially duplicate the signal of any
other local commercial television station within the DC DMA.

The Station is assigned RF Channel 5 and virtual channel 36 and elects carriage
on channel 36. Please be advised for purposes of complying with the FCC's material
degradation requirement that the station will commence on-air operations with one HD
program stream.

Please contact Suzanne Lupia, Director of Broadcast Operations, if you should
have any questions concerning this matter.

Sln-::erelyr
Jnh Truutma

Legal Counsel
Enclosures

400 North Ashley Drive, Suite 2500, Tampa, FL 33802
813.286.4140 » Fax 813.286.4130
www.wpbroadcast.com



Exhibit A nielsen

Robert Lich

Vice President, Account Director

September 22, 2014

Matt Bray

President

Western Pacific Broadcast

400 N. Ashley Drive, Suite 2500
Tampa, FL 33602

Dear Mr. Bray:
As discussed, WMDE's petition has been reviewed by Robert Paine, VP, Policies and Procedures

and approved for the 2014-2015 Television season based on the qualifying Market of Origin

criteria described in WMDE (TV)'s license agreement with the Nielsen Company (US), LLC
dated August 12th, 2014,

Beginning October 1st, 2014, WMDE-TV will be assigned to the Washington, DC (Hagerstown,
MD) DMA.

If you have any additional questions, please feel free to contact me.

Robert Lich
Vice President, Account Director
The Nielsen Company



EXHIBITB

Commumby

Unk___ Community Name __ Gouedy Nama Lagal Hame PAID__ Address City State
WANEaD CLFTON FAIRFAX COXCOM [NC DDG5E G306 Fenoftes Dumunody Rosd ___Adanta [£)
VAR _ FAIRFAK FAIRFAX COXCOM INC (0S8 4305 Peathirae Dumwaody Roed __ Atlitta @A
VARSIE FAIRFAX CITY FAIRFAX COXCOM WG NINESE G5 Pedaier Dunwoody Rasd _ Aenta 134,
AT FALLS CHURCH FAIREAR, COGON (WG 000883 8306 Peachimn Durwoody Roed __ Atiamia @n
VA4 HEANDEN FAIRFAY COHCOR NG N0EES B305 Peaciiree Durmipody Hood  AtRrta

AfaE VIENHA FAAFF A COXCEM [NC fifNA%E B345 Paachiras DUMweody Hoad  Ailarta

AGOZD ___ FREDERICKEBURG  SPOTSYLVANLA COXGCOW NG OfEhA4_Ta00 LARE HEARN CRIVENE  ATLAMTA @A
WATDZZ EPOTSTLVANK BPOTEYLVANIA COXCOM NG AGAE 400 LAKE HEARN DRIVE NE ATLAMTA

WADOZS STAFTORD BTALFORD TOXCOM ING 4 3400 LAKE HEARN DRIVE ME ATLANTA:




EXHIBIT 2
Fairfax County Zip Codes
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accuracy or completeness regarding the map information.
Map is current as of July, 2007 Courtesy of Fairfax County GIS and Mapping Services




EXHIBIT 3
Verizon FiOS Channel Line-Ups
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