
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------- X  

ARACELI KING , 

Plaintiff,
-against-

TIME WARNER CABLE, 

Defendant.

:
:
:
:
:
:
:
:
:
:

ORDER AND OPINION 
DENYING STAY AND 
GRANTING SUMMARY 
JUDGMENT

14 Civ. 2018 (AKH) 

-------------------------------------------------------------- X
ALVIN K. HELLERSTEIN, U.S.D.J.: 

Plaintiff Araceli King brings this action against Defendant Time Warner Cable for 

violations of the Telephone Consumer Protection Act of 1991 (“TCPA”), 47 U.S.C. § 227 et seq.

King alleges that Time Warner placed 163 automated or prerecorded calls to her cellular phone 

without her consent and seeks statutory damages of $81,500, before trebling. On May 7, 2015, 

Time Warner moved to stay the trial, currently scheduled to begin on July 27, 2015, until after 

the Federal Communications Commission (“FCC”) issues interpretive guidance on the definition 

of “called party” under the statute. On June 23, 2015 Plaintiff moved for summary judgment, and 

on July 2, 2015, Defendant cross-moved. For the following reasons, the motion to stay is denied, 

Plaintiff’s motion for summary judgment is granted in part, and Defendant’s motion for 

summary judgment is granted in part. 

THE TCPA

The TCPA, passed in response to “[v]oluminous consumer complaints about 

abuses of telephone technology” such as “computerized calls dispatched to private homes . . .  

bans certain invasive telemarketing practices.” Mims v. Arrow Fin. Servs., LLC, 132 S. Ct. 740, 

744 (2012). Relevant to this case, the statute prohibits any person from “mak[ing] any call (other 
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Primary jurisdiction is not properly invoked here, where the benefit of waiting is 

slight and, with jury selection scheduled to begin in less than three weeks, the disruption caused 

by a delay would be great. The meaning of the clause “prior express consent of the called party” 

in a generally applicable law like the TCPA presents a question of conventional statutory 

interpretation requiring no technical expertise. The text is clear and unambiguous on its face: 

called party means the party that was called. If Congress intended to refer to the party that the 

caller wanted to reach when it dialed the number, it would have used different language. Further, 

the Second Circuit appears to be an outlier in delaying its decision. The other circuits to consider 

the meaning of called party have interpreted it to mean the actual recipient of the call, as I do, 

and they have reached their decisions without difficulty. See Osorio v. State Farm Bank, F.S.B.,

746 F.3d 1242 (11th Cir. 2014); Soppet v. Enhanced Recovery Co., LLC, 679 F.3d 637, 643 (7th 

Cir. 2012) (“We conclude that ‘called party’ in § 227(b)(1) means the person subscribing to the 

number at the time the call is made.”). Many district courts have, too. E.g., Harris v. World 

Financial Network Nat. Bank, 867 F. Supp. 2d 888 (E.D. Mich. 2012). Indeed, the issue is not 

nearly as contested as TWC portrays it. While several district courts have agreed to stay 

proceedings pending the FCC’s input, the Court is not aware of any decision that has found 

“called party” to mean “meant-to-have-called party.” My interpretation is also supported by the 

FCC’s notes of its June 18, 2015 meeting, which suggest that any future FCC rulemaking or 

submission to the Court of Appeals on the issue will likely track the interpretation adopted by the 

courts. See FCC June 18, 2015 Declaratory Rulings Press Release, supra.

Defendant’s motion to stay is denied. “Called party” clearly refers to the party 

actually called. Defendant’s intent is relevant only on the issue of willfulness. 
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SUMMARY JUDGMENT

I. Legal Standard

Summary judgment is appropriate where the evidentiary record “show[s] that 

there is no genuine issue as to any material fact and that the moving party is entitled to judgment 

as a matter of law.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); see also Fed. R. Civ. P. 

56(e). A genuine issue of material fact exists where “the evidence is such that a reasonable jury 

could return a verdict for the nonmoving party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

248 (1986). In opposing summary judgment, the non-moving party must present more than a 

“scintilla of evidence,” id. at 252 or “some metaphysical doubt as to the material facts.” 

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). 

II. Plaintiff’s TCPA Claim

To make out a claim under the TCPA, King must show that (1) TWC called her 

on her cell phone; (2) using an automated telephone dialing system or pre-recorded voice; (3) 

without her consent. See 47 U.S.C. § 227(b)(1)(A). There is no genuine dispute that TWC called 

King 163 times on her cell phone using an (“ATDS”). However, Defendant argues that the IVR 

was not an ATDS, that only 70 of the 163 calls were actually connected, and that TWC had 

Plaintiff’s consent throughout. Each of these arguments fails. 

a. ATDS Includes TWC’s IVR

TWC argues that its IVR system does not qualify as an ATDS because it did not 

generate numbers to dial at random or in sequence. Rather, it made a list of customers that met 

certain criteria—specifically customers who were behind on their bills—and dialed them. It 

argues that the list could just as easily have been created by a human. But TWC ignores the fact 

that the lists were not created by a human. In fact, it has not identified any human involvement at 
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all in any stage of the customer selection, list compilation, or dialing processes. The method is 

fully automated from start to finish. And TWC’s argument regarding random number generation 

fails as well. An ATDS is “equipment which has the capacity . . . to store or produce telephone 

numbers to be called.” 47 U.S.C. § 227(a)(1) (emphasis added); Satterfield v. Simon & Shuster, 

Inc., 569 F.3d 946, 951 (9th Cir. 2009) (A “system need not actually store, produce, or call 

randomly or sequentially generated telephone numbers, it need only have the capacity to do it” 

for § 227(a) to apply.). This is a low bar. The FCC’s declaratory rulings from June 18 reinforce 

that an autodialer is “any technology with the capacity to dial random or sequential numbers. 

This definition ensures that robo-callers cannot skirt consumer consent requirements through 

changes in calling technology design or by calling from a list of numbers.” See FCC June 18, 

2015 Declaratory Rulings Press Release, supra. Plaintiff has alleged, and Defendant has not 

credibly refuted, that the IVR had the requisite capacity. Whether it actually dialed King's 

number randomly or from a list is irrelevant. The IVR was an ATDS under § 227(a)(1). 

b. Unanswered Calls Count

TWC disputes the number of calls for which it can be held liable on the ground 

that a pre-recorded voice was played on only the 70 occasions that the calls were connected. But 

the TCPA makes it unlawful to “make any call . . . using any automatic telephone dialing system 

or an artificial or prerecorded voice.” Id. (emphasis added). Its plain language applies to both 

pre-recorded voice messages and use of an ATDS; they are alternative theories of liability. TWC 

violated the statute each time it placed a call using its ATDS without consent, regardless of 

whether the call was answered by a person, a machine, or not at all. See Castro v. Green Tree 

Servicing LLC, No. 10-cv-7211, 2013 WL 4105196, at *18 (S.D.N.Y. Aug. 14, 2013) (“[F]or 

purposes of Plaintiffs’ TCPA claim, it is immaterial whether the Plaintiffs picked up all of 
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Defendants’ calls or whether several of the calls went unanswered.”); Satterfield v. Simon & 

Schuster, Inc., 569 F.3d 946, 953-54 (9th Cir. 2009) (holding that “to call” in the TCPA means 

“to communicate with or try to get in communication with a person by telephone.”) (emphasis 

added); Fillichio v. M.R.S. Accocs., No. 09-61629-CIV, 2010 WL 4261442, at *3 (S.D. Fla. Oct. 

19, 2010) (The TCPA “does not include [] a requirement . . . that the recipient of a call must 

answer the phone or somehow be aware of the call in order for there to be a violation.”); . 

TWC’s argument merely highlights that 70 of those calls were doubly-improper, as they used 

both an ATDS and a pre-recorded voice. 

c. Consent Was Invalid After October 3, 2013

The TCPA creates a safe harbor for calls made “with the prior express consent of 

the called party.” 47 U.S.C. § 227(b)(1)(A). Prior consent is “an affirmative defense for which 

the defendant bears the burden of proof.” Grant v. Capital Mgmt. Servs. L.P., 449 F. App’x 598, 

600 n.1 (9th Cir. 2011) (citing 2008 Declaratory Ruling, 23 F.C.C. Rcd. 559, 565 ¶ 10, 2008 WL 

65485 (F.C.C. Jan. 4, 2008)(“we conclude that the creditor should be responsible for 

demonstrating that the consumer provided prior express consent.”); Echevvaria v. Diversified 

Consultants, Inc., No. 13-cv-4980, 2014 WL 929275, at *7 (S.D.N.Y. Feb. 28, 2014).2

On the question of consent, I divide the calls into two categories. The first 

category consists of the ten calls that TWC made between July 3, 2013 and October 3, 2013, 

when King informed a TWC representative she was not Luiz Perez, and asked that TWC stop 

calling her. For these calls, the broad consent given to TWC under the company’s Service 

Agreement (§ 12) (“We may call you . . . for any purpose . . . .”) supports TWC’s defense of 

consent. I therefore grant summary judgment in favor of TWC with respect to these calls  

2 Defendant argues, without support, that consent is not an affirmative defense but rather a component of Plaintiff’s 
case-in-chief. The distinction would not affect the Court’s analysis, however, so it is not relevant. 
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