
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of: ) 
 )  
Petition of Zimmer Dental, Inc. d/b/a ) 
Zimmer Dental, Amy Beth Gerzog and ) 
John Does 1-10 for Retroactive Waiver of  ) 
47 C.F.R. § 64.1200(a)(4)(iv) ) 

PETITION FOR RETROACTIVE WAIVER

Pursuant to 47 C.F.R. §1.3 and paragraph 30 of the Federal Communications 

Commission’s Order, CG Docket Nos. 02-278, 05-338, FCC 14-164, 61 Communications Reg. 

(P&F) 671 (Oct. 30, 2014) (“the October 2014 Order”), Petitioners Zimmer Dental, Inc. d/b/a 

Zimmer Dental and its agents Amy Beth Gerzog and Jon Does 1-10 (“Zimmer Dental” or 

“Petitioners”) hereby request that the Federal Communication Commission (“FCC”) grant 

Zimmer Dental a retroactive waiver of 47 C.F.R. §64.1200(a)(4) and 47 U.S.C. §227(b)(1)(C) 

with respect to faxes transmitted by Petitioners or on their behalf with prior express consent or 

permission of the recipients or their agents after the effective date of the Rule. 

INTRODUCTION

Petitioners are defendants in a putative class action originally filed in St. Louis County, 

Missouri. Suzanne Degnen, D.M.D., P.C. d/b/a Sunset Tower Family Dentistry v. Zimmer 

Dental, Inc. d/b/a Zimmer Dental, Amy Beth Gerzog, and John Does 1-10, Case No. 15SL-

CC00587.  That action alleges that Petitioners sent facsimile transmissions to Plaintiff and the 

putative class without a proper opt-out notice required by the Telephone Consumer Protection 

Act (“TCPA”), as amended by the Junk Fax Prevention Act of 2005, and the applicable 

regulations.  47 U.S.C. §227; 47 C.F.R. §64.1200. See Class Action Junk-Fax Petition, filed 

February 17, 2015 (“Petition”), attached hereto as Attachment A.   

CG Docket No. 02-278
CG Docket No. 05-338
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As indicated in Plaintiff’s Petition, the facsimile transmissions sent to the plaintiff 

Suzanne Degnen, D.M.D., P.C., d/b/a Sunset Tower Family Dentistry contained information on 

how to opt-out from receiving such transmissions, but plaintiff alleges that the opt-out notice 

was insufficient under 47 C.F.R. 64.1200(a)(4) and 47 U.S.C. §227(b)(1)(C). See Petition at ¶¶ 

45-48.  Petitioners believe that most, if not all, of the facsimile transmissions sent to putative 

class members were sent with the recipients’ prior express consent.  Plaintiff’s purported class 

action subjects Petitioners to potentially astronomical monetary damages for an alleged variation 

of the opt-out notice required for the facsimile transmissions, even though plaintiff expressly 

acknowledges that there was information provided by which it and putative class members could 

have opted out.  Based on this good-faith effort and the logic of the October 2014 Order, a 

waiver is appropriate here and Petitioners request the FCC grant them a retroactive waiver of 47 

U.S.C. §227 and 47 C.F.R. §64.1200.

ARGUMENT

In the October 2014 Order, the FCC acknowledged that parties sending facsimile 

transmissions with prior express permission of recipients “may have reasonably been uncertain 

about whether [the] requirement for opt-out notices applied to them.”  See October 2014 Order at 

¶1.  The basis for this decision was language in the Junk Fax Protection Act of 2005 that states 

both that faxes sent with prior express permission must include an opt-out notice and that “the 

opt-out notice requirement only applies to communications that constitute unsolicited faxes.”  21 

FCC Rcd 3787, 3810 n. 154 (Apr. 6, 2006) (emphasis added).  This contradiction led to industry-

wide confusion about the requirement for opt-out notices in facsimile transmissions sent with 

prior permission, such as those in issue in Plaintiff’s purported class action. 
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An “unsolicited advertisement” is “any material advertising the commercial availability 

or quality of any property, goods, or services which is transmitted to any person without that 

person’s prior express invitation or permission.”  47 U.S.C. §227(a)(5).  As indicated on the face 

of each of the facsimile transmissions cited to in Plaintiff’s purported class action, the 

transmission was sent to Plaintiff because it was registered as a customer of Zimmer Dental.  See

Plaintiff’s Petition at Exhibits 1-19.  As such, Petitioners reasonably believed that they were 

within the provision of the Junk Fax Protection Act stating that the opt-out notice does not apply 

because the transmissions were not unsolicited.  Therefore, a waiver is appropriate. 

The October 2014 Order requests that petitioners make “every effort” to pursue a 

retroactive waiver on or prior to April 30, 2015.  However, the FCC rules provide that the FCC 

may suspend, revoke, amend, or waive any of its rules at any time “for good cause shown.”  47 

C.F.R. §1.3.  A waiver is appropriate where it “better serve[s] the public interest” than strict 

application of the rule. WAIT Radio v. F.C.C., 418 F.2d 1153, 1157 (D.C. Cir. 1969). 

Here, Petitioners were served with the lawsuit in issue on June 17, 2015 and the faxes in 

issue were sent in 2014. See Petition, including Certificate of Service.  No responsive pleading 

has yet been filed.  No discovery has been conducted and Petitioners are still investigating 

plaintiff’s allegations.  Petitioners have pursued this request for retroactive waiver as soon as 

reasonably possible after being served.  Plaintiff has not and cannot allege that Petitioners have 

violated the FCC’s express mandate in October 2014 that all facsimile transmissions sent after

the six-month window provided must include the precise opt-out language of Section 

64.1200(a)(4).  Petitioners are similarly situated in all material respects to those parties who have 

already received waivers in that Petitioners are potentially subject to a significant damage award 

on the basis of a rule the FCC has found caused significant confusion.  Given the acknowledged 
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uncertainty in the rules prior to the October 2014 Order and the FCC’s decision to offer 

retroactive waivers to those operating under a misconception based on that uncertainty, it does 

not serve the public interest to deny Petitioners a waiver in this case.  Therefore, this case falls 

within the logic of the October 2014 Order and a retroactive waiver is appropriate. 

Further, each facsimile transmission cited to in Plaintiff’s purported class action does

include information on how a party can opt out of receiving further transmissions.  Each fax 

states “if you would like to be removed from our mailing list, please contact (877) 929-0952.”  

See Plaintiff’s Petition at Exhibits 1-19.  This opt-out information does not comply with the 

specific notice requirements of 47 U.S.C. §227(b)(2)(D) and 47 C.F.R. §64.1200(a)(4)(iii).  

However, it does provide a means by which Plaintiff could have avoided its alleged damages.  

As such, it serves the public interest to grant a retroactive waiver to Petitioners in order to avoid 

institution of a potentially ruinous monetary penalty when the spirit of the rules was met with the 

provision of opt-out information.  Petitioners are entitled to a waiver.   

Accordingly, pursuant to the October 2014 Order and 47 C.F.R. §1.3, Petitioners 

respectfully seek a retroactive waiver of 47 U.S.C. §227(b)(2)(D) and 47 C.F.R. §64.1200(a)(4) 

for all facsimile transmissions previously sent by Petitioners or on their behalf with the 

recipients’ prior express permission. 

CONCLUSION

Petitioners are similarly situated in all material respects to those entities who previously 

received waivers for noncompliance with the opt-out provisions of 47 U.S.C. §227(b)(2)(D) and 

47 C.F.R. §64.1200(a)(4) pursuant to the FCC’s October 2014 Order.  In light of the FCC’s 

acknowledgement of the confusion over the rules applicable to opt-out provisions in solicited 

facsimile transmissions and the potentially substantial liability for Petitioners resulting from said 
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confusion, the public interest is best served by the FCC’s grant of a retroactive waiver to 

Petitioners.  Therefore, Petitioners respectfully request a retroactive waiver from liability with 

respect to any facsimile transmissions sent by Petitioners with the prior express permission of the 

recipients or their agents, but which did not contain a proper opt-out notice as required by 47 

U.S.C. §227(b)(2)(D) and 47 C.F.R. §64.1200(a)(4). 

FOX GALVIN, LLC 

By: /s/ Jonathan H. Garside    
Jonathan H. Garside 
Laura M. Robb 
One South Memorial Drive, 12th Floor 
St. Louis, MO  63102 
(314) 588-7000 
(314) 588-1965 (Fax) 
jgarside@foxgalvin.com  
lrobb@foxgalvin.com 

Attorneys for Petitioners Zimmer Dental, Inc.  
d/b/a Zimmer Dental and Amy Beth Gerzog 
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