
Andrew D. Lipman
+1.202.373.6033
andrew.lipman@morganlewis.com

Morgan, Lewis & Bockius LLP
2020 K Street, NW
Washington, District of Columbia 20006-1806
Tel. 202.373.6000
Fax: 202.373.6001
www.morganlewis.com

Almaty Astana Beijing Boston Brussels Chicago Dallas Dubai Frankfurt Harrisburg Hartford Houston London Los Angeles Miami Moscow
New York Orange County Paris Philadelphia Pittsburgh Princeton San Francisco Santa Monica Silicon Valley Tokyo Washington Wilmington

July 23, 2015

VIA ELECTRONIC FILING

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Re: Interstate Inmate Calling Services, WC Docket No. 12-375

Dear Ms. Dortch:

Pursuant to 47 CFR § 1.1206(b)(2), this letter is to advise you that the undersigned, and Russell
M. Blau of Morgan, Lewis & Bockius LLP, made an oral ex parte presentation relating to this
docket on July 22, 2015, to Commissioner Mignon Clyburn; Rebekah Goodheart and Sarah
Papadelias of Commissioner Clyburn’s staff; Daniel Alvarez, legal advisor to Chairman
Wheeler; and Lynne Engledow of the Wireline Competition Bureau.

The presentation covered the topics addressed in the undersigned’s written comments, reply
comments, and written ex parte submissions in the above-captioned docket. A written summary
of the presentation was distributed to the participants (a copy of which is attached).

During the presentation, the undersigned emphasized our previously-stated position that the FCC
should establish a maximum level of permissible site commission payments by ICS providers,
but should not preempt any State or local laws or regulations that preclude correctional facilities
from receiving that maximum level of payments. Staff members asked whether there was any
precedent for such a decision. Although the undersigned did not have the case citations available
during the meeting, the following cases illustrate the FCC’s ability to adopt maximum payment
levels while deferring to States that impose their own regulations that are consistent with, but go
farther than, the FCC’s requirements:

In 1998, the FCC adopted rules imposing certain requirements on providers of operator-
assisted interstate calls. It clarified, however, that “the states are not precluded from
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adopting greater safeguards or more stringent rules regarding OSP services and aggrega-
tor practices with regard to intrastate operator services than those that we have adopted
herein for interstate services. … We stress that we are adopting minimum requirements
that are not intended to preempt state requirements or safeguards.” Billed Party Prefer-
ence for 0+ InterLATA Calls, 13 FCC Rcd 6122, 6154 para. 54 (1998)

In 2001, the FCC established a maximum allowable rate for intercarrier compensation
payments with respect to dial-up Internet access traffic, but decided not to preempt State-
arbitrated reciprocal compensation rates that were below this Federal maximum level. In-
tercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd 9151, 9188, para. 80 (1999)
(subsequent history omitted).

In the USF/ICC Transformation Order, the FCC adopted a transition plan under which
intrastate switched access rates that were above the level of equivalent interstate rates
were to be reduced, but intrastate switched access rates that already were equal to or be-
low the interstate level were not changed. Connect America Fund, 26 FCC Rcd 17663,
17935 (2011) (subsequent history omitted).

Also, Section 276(c) gives FCC rules adopted under that section preemptive effect, “[t]o the
extent that any State requirements are inconsistent with the Commission’s requirements[.]” This
language necessarily requires the FCC to determine whether a State’s requirements actually are
inconsistent with federal rules and policies. In this case, since a State limitation on site commis-
sion payments would further, not interfere with, the federal policy of ensuring affordable inmate
phone services, the FCC rule should not have preemptive effect.

Sincerely,

s/Andrew D. Lipman

Andrew D. Lipman

Attachment:
Copy of written presentation

c: Commissioner Clyburn
Rebekah Goodheart
Daniel Alvarez
Sarah Papadelias
Lynne Engledow
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