INAB

NATIONAL ASSOCIATION OF BROADCASTERS

August 17, 2015

Marlene H. Dortch, Esq.

Secretary

Federal Communications Commission
445 12th Street SW

Washington DC 20554

Re: Notice of Ex Parte Communication, MB Docket No. 10-71

Dear Ms. Dortch:

On Thursday, August 13, 2015, Rick Kaplan! and the undersigned of the National
Association of Broadcasters (NAB) met with Robin Colwell of the Office of Commissioner
O’Rielly to discuss the Commission’s network nonduplication and syndicated exclusivity
rules.

During the meetings, we explained that the Commission’s exclusivity rules are a critical part
of the bargain that led to Congress granting the cable industry the right to compulsory
copyright licenses.2 These licenses allow cable operators to retransmit programming
contained in broadcast signals at government-established, below-market rates—without
bargaining for such content in the marketplace or incurring any transaction costs.3 Cable
compulsory copyright licenses were crafted in reliance on the FCC’s exclusivity rules, which
serve as a critical counterbalance to the ability of cable operators to cheaply import distant
signals under the license.* Retaining the “artificial” market established by compulsory

1 Mr. Kaplan participated via telephone.

217 U.S.C. § 111(c). Use of the cable compulsory licenses is conditioned on compliance with the
“rules, regulations, or authorizations of the Federal Communications Commission”-including the
exclusivity rules. /d.

3 Seg, e.g. Statement of William J. Roberts, Jr., Acting Associate Register of Copyrights and Director of
Public Information & Education, United States Copyright Office Before the Subcommittee on Courts,
Intellectual Property, and the Internet Committee on the Judiciary, United States House of
Representatives, 113th Congress, 2nd Session (May 8, 2014) (“In general, copyright owners enjoy
exclusive rights in their creative works, including the right to decide whether and how to distribute
them. A statutory license, which creates an artificial, government-regulated market, is an exception
to this rule.).

4 The House Judiciary Committee Report at the time stated that: “[A]ny statutory scheme that imposes
copyright liability on cable television systems must take account of the intricate and complicated rules
and regulations adopted by the Federal Communications Commission to govern the cable television
industry.” H.R. Rep. 94-1476 (1976) at 89. Congress’ subsequent adoption of retransmission consent,
47 U.S.C. § 325, does not sufficiently balance against the distant signal license. To the contrary, when
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licensing, while erecting new barriers to broadcasters’ ability to enforce their market-
negotiated rights, would only serve to unduly and irrationally benefit the cable industry while
impeding broadcaster’s ability to continue to serve local television viewers.

In light of the symbiosis between compulsory copyright and the FCC’s exclusivity rules, it
would be irresponsible for the Commission to repeal the rules without Congress first
deciding that it no longer sought to grant the cable industry its compulsory licenses. Such an
action by the Commission would not only undermine clear and express Congressional intent,
but would put another a massive thumb on the scale for the cable industry and give the
broadcast industry the back of the hand.

NAB representatives also addressed the points summarized in the attached slides, which

were presented at each meeting.

Respectfully submitted,

Erin L. Dozier
Senior Vice President and Deputy General Counsel
Legal and Regulatory Affairs

Enc.

CC: Robin Colwell

Congress established the modern retransmission consent regime, it relied upon the enforcement
mechanisms available to local broadcast stations in the exclusivity rules. See S. REP. 102-92 (1991),
at 38 (“[T]he Committee relied on the protections which are afforded local stations by the FCC’s
network non-duplication and syndicated exclusivity rules. Amendments or deletions of these rules in a
manner which would allow distant stations to be submitted on cable systems for carriage or local
stations carrying the same programming would, in the Committee’s view, be inconsistent with the
regulatory structure created in S. 12.”).
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