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The Applicants for full Commission review (“Applicants”) improperly seek to have the
Commission consider the same arguments it has already considered and rejected. Specifically,
the Applicants argue that: 1) the Commission has no authority to waive violations of the TCPA
regulations; 2) the record does not support a “presumption of confusion”; and 3) certain entities
had actual knowledge that the opt-out requirement applied to solicited faxes. Both the
Commission and the Bureau already gave proper consideration to each of these arguments and
rejected them in their Orders dated October 30, 2014 and August 28, 201 5.' Accordingly, for the
same reasons discussed by the Commission and Bureau in those Orders, the Application for

Review should be denied.

L THE COMMISSION HAS ALREADY DECIDED THAT IT HAS AUTHORITY TO GRANT
RETROACTIVE WAIVERS REGARDING THE OPT-OUT REQUIREMENTS.

As they did in their prior responses to individual Petitioners’ waiver requests, the
Applicants spend much of their Applications arguing that the Commission had no authority to

grant retroactive waivers of the opt-out requirements as applied to solicited faxes and that the

! Indeed, the Applicants concede that they “filed comments on 48 post-order waiver petitions from
November 18, 2014 to June 12, 2015.” See Application for Review of Beck Simmons, LLC, et al.

(“Application”) at 3.



Commission’s grant of such waivers violates the separation of powers. See Application at 4-9;
TCPA Plaintiffs’ Dec. 12, 2014 Comments on Petitions for Waiver, attached as Exhibit A. But,
as was noted in several replies in support of Petitions for Retroactive Waiver, the full
Commission already considered and rejected this exact argument in its October 30, 2014 Order:

Finally, we reject any implication that by addressing the petitions filed in this

matter while related litigation is pending, we have “violate[d] the separation of

powers vis-a-vis the judiciary,” as one commenter has suggested. By addressing

requests for declaratory ruling and/or waiver, the Commission is interpreting a

statute, the TCPA, over which Congress provided us authority as the expert

agency. Likewise, the mere fact that the TCPA allows for prlvate rights of action

based on violations of our rules implementing that statute in certain circumstances

does not undercut our authority, as the expert agency, to define the scope of when
and how our rules apply.

October 30, 2014 Commission Order, § 21; see also August 28, 2015 Bureau Order, § 13 (citing
the same). As the Commission and Bureau correctly indicated, if the Commission had the power
to make the rule regarding opt-out requests, it must also have had the power to grant waivers of
the rule. The Applicants’ argument to the contrary is as flawed now as it was Vyhen the
Commission and Bureau originally rejected it. The Commission and Bureau considered the
Commission’s own rules and its October 30, 2014 Order to determine that certain Petitioners
were entitled to a retroactive waiver of the TCPA regulations’ opt-out requirements. Each court
still has the authority to determine how the waiver impacts the factual scenariovbefore the court.
See August 28, 2015 Order, § 17 (“We reiterate the Commission’s statement that the granting of
a waiver does not confirm or deny whether the petitioners had the prior express permission of the
recipients to send the faxes. That remains a question of fact for triers of fact in the private
litigation.”) The Commission and Bureau correctly granted waivers regarding 'fhe regulations’
opt-out requirements, and there is no need for the full Commission to review the grant of a

waiver to Respondent Alma Lasers, Inc. (“Alma”) or any other Respondent.



1I. THE COMMISSION AND BUREAU ALREADY PROPERLY CONSIDERED AND RULED UPON
WHETHER THE FOOTNOTE TO THE 2006 ORDER CAUSED CONFUSION.

A. THE APPLICANTS’ REFERENCES TO 2006 RECONSIDERATION PROCEEDINGS
HAVE NO BEARING ON THE OCTOBER 2014 ORDER OR THE BUREAU’S RULING
ON THE PETITIONS FOR RETROACTIVE WAIVER,

As in their prior filings with the Commission, the Applicants include in their Application
a lengthy discussion of reconsideration proceedings that took place almost a decade ago,
following the Commission’s release of the 2006 regulations. See Application, ;1t 9-13.
Specifically, the Applicants refer to a petition filed on behalf of CBS for reconsideration of those
regulations, and various comments on that petition, for the proposition that petitioners were
aware that the regulations applied to solicited as well as unsolicited faxes. Id. The Applicants
do not, however, explain how CBS’s mental state and knowledge in 2006 coulé have any impact
on the Petitions for Retroactive Waiver brought by Alma and other Respondents.

Nor do they explain how those proceedings are relevant to the October 30, 2014
Commission Order. Although that Order specifically acknowledged that it was the
Commission’s intent to make the 2006 regulations applicable to solicited and u;lsolicited faxes,
the Commission noted that there was confusion and misplaced confidence caused by the
language of the regulations, in particular footnote 154 (21 FCC Red at 3810, n. 154), and by the
manner of notice provided. October 30, 2014 Order, Y1, 9 24-25. This confusion was the basis
for the grant of retroactive waivers in the Order and permission for other simile;rly situated
petitioners to seek the same relief. Id. §27-28.

The Applicants’ references to the 2006 proceedings are at best another attempt to seek
reconsideration of the October 30, 2014 Order, by challenging the Bureau’s August 28, 2015
Order. Procedurally, such a motion is improper here because the Applicants — ;’VhOSC counsel

was extensively involved in the proceedings leading up to the Order — could have raised the issue



of the 2006 proceedings with the Commission prior to the entry of the Order. If they did so, then
there is no need to raise it for at least the third time in seeking full Commission review (the
Applicants also raised this issue in response to certain Petitions for Retroactive Waiver. See,
e.g., Exhibit A, at 40-44). If the Applicants did not raise the 2006 proceedings prior to entry of
the 2006 Order, then they have waived that argument and it should not be considered here. In
any event, the Applicants do not assert that any of the Petitioners for Retroactive Waiver had any
involvement in or filed their own comments in the 2006 reconsideration proceedings — because
they did not. The Applicants’ request to revisit the Commission and Bureau’s Orders based on
2006 proceedings that the Commission had full opportunity to consider should be rejected.

B. APPLICANTS AGAIN IMPROPERLY SEEK INDIVIDUAL FACT-FINDING ON

WHETHER PARTICULAR PETITIONERS WERE CONFUSED BY FOOTNOTE
154 or THE 2006 ORDER.

The Applicants assert that there is no evidence that any person was actually confused by
Footnote 154 of the 2006 Order. (Application, at 13-15) But as the Bureau Order
acknowledges, the October 30, 2014 Order does not purport to require the Con;mission to make
factual findings and hold an evidentiary hearing or other fact-finding process to determine who at
what level of a petitioner’s organization had “actual knowledge” of the correct interpretation of
the Regulations. See August 28, 2015 Order, 19 (“[W]e reject arguments that the Commission
made actual, specific claims of confusion a requirement to obtain the waiver.. .;he Commission
found that petitioners who referenced the confusing, contradictory language at issue are entitled
to a presumption of confusion.”). Nor should it —such a standard would require extensive

investigation and factual determinations for each petitioner, with the potential for inconsistent

results.



Rather, the Commission has already made a finding that there may have been
“[¢]onfusion or misplaced confidence about the rule”, which “warrants some relief from its
potentially substantial consequences.” October 30, 2014 Order, 9 27. Moreover, the
Commission and Bureau both note that all Petitioners who were granted a retroactive waiver
referenced Footnote 154 in their Petitions. See August 28,2015 Order, 15-16; October 30,
2014 Order, § 24. Accordingly, the Commission and Bureau both found that there was sufficient
confusion to require a grant of retroactive wavers, and the Application for Review should be

denied.

111. THE BUREAU CORRECTLY DETERMINED THAT ALMA LASERS, INC. IS SIMILARLY
SITUATED TO THE PETITIONERS GRANTED WAIVERS BY THE COMMISSION

The Applicants suggest that the “presumption of confusion” granted by the Commission
in its October 30, 2014 Order is rebutted by facts applicable to Respondent Alma Lasers, Inc. —
all of which were presented to the Bureau and rejected in its August 28, 2015 Order. (See
Application at 18-21; Exhibit A at 31-34) The central theme of Applicants’ argument is that
because Alma faced a TCPA lawsuit in 2008 (brought by Dr. Geismann), “Alma’s counsel in
Geismann must have read the regulation their client was accused of violating [47 C.F.R.
§64.1200(a)(4)(iii)] . . .” and that such presumed awareness by counsel should be imputed to
Alma. (Application, at 18-19)

But the 2008 Geismann lawsuit against Alma cannot have any relevance to the
Commission or Bureau Orders or to the 2006 Regulations on this issue because consent was not
an issue in that case. The Geismann action was an individual lawsuit, in which faxes to only one
claimant were alleged. The plaintiff specifically alleged that she “did not authorize or consent”
to the faxes allegedly sent by Alma, and that the alleged faxes were “unsolicited”. (Geismann

Complaint, Ex. A to TCPA Plaintiffs’ Comments on Petitions for Waiver, Ex. A hereto, { 13-15



(emphasis added)) Therefore, the Geismann lawsuit has no bearing on Alma’s Petition pursuant
to the Order, which unequivocally applies only to faxes that were sent with prior express
permission. The Applicants make no effort to reconcile the fact that the Geismann allegations do
not involve any faxes sent with consent.

The Applicants refer to other factual issues from the underlying litigation — for example,
varying language in Alma’s opt-out notices?, and which marketing personnel approved which
faxes (see Application, at 19-21) — all of which have no relation whatsoever to the requirements
of the Commission’s October 30, 2014 Order. If anything, those issues underscore the extent to
which factual determinations about which level of a petitioner’s organization was aware of or
confused by the 2006 Regulations at a given time would be unworkable. The Bureau correctly
applied the Commission’s Order as to Alma in all respects in finding that Alma was similarly

situated to other Petitioners and granting it the same waiver.

Date: October 13,2015 ALMA LASERS, INC.

By: _/s/John F. Kloecker

John F. Kloecker

David T. Van Der Laan

LOCKE LORD LLP

111 South Wacker Drive

Chicago, Illinois 60606

(312) 443-0235 (J. F. Kloecker)
(312) 443-1975 (D. T. Van Der Laan)

Counsel for Respondent Alma-Lasers, Inc.

2To the extent the Applicants suggest that Alma’s effort to include a substantially compliant opt-out
notice on its faxes should be used as a basis to deny the Petition (see Application, at 19-20), that argument
turns logic on its head. Alma endeavors to maintain exemplary relations with all of its customers, and its
efforts to include some form of an opt-out notice on its faxes are further indication of those efforts. As
the Bureau recognized, “[B]usinesses may well include basic opt-out information . . . as a matter of good
business practice rather than knowledge of the rule.” (August 28, 2015 Order, § 18)
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Executive Summaiy

On October 30, 2014, the Commission granted “retroactive waivets” o.E 47 CF.R,
§ 64.1200(a)(4)(iv) to defendants in ptivate TCPA litigation and allowed “similatly situated”
petsons to seek waivers. The Commission stated “all future waiver requests will be
adjudicated on a case-by-case basis” and did not “prejudge the outcome of future waiver
requests in the order.” The Commission should deny the current petitions for four reasons.

First, the Commission has no authority to “waive” violations of the regulations
“prescribed under” the TCPA in a private right of action.! Doing so would violate the
sepatation of powers by dictating a “rule of decision” to the coutts, which have exclusive
power to detetmine whethet “a violation” of the regulations has taken place, and by
abtogating Congtess’s detetmination that “each such violation™ gives rise to $500 in
statutory damages.?

Second, the cutrent petitioners ate not “similatly situated” to the ptiot petitioners,
Alma claims it was “not aware” of the tule, not that it was “confused,” and sin';ple ignorance
is insufficient, Any “presumption” that Alma was confused is rebutted because Alma had
actual knowledge of the tules, having been sued for violating them in 2008.

ASD claims it “did not understand” the tegulation, but it does not claim its
misundetstanding stemmed from the two sour(;es of “confusion” identified in the Octobet
30 ordet (the notice of rulemaking and footnote 154). Plus, ASD has provided no evidence

for its claim that its potential Hability is “massive,” as it claims, or even “significant.”

" Nat. Res, Def. Couneil v. BPA, 749 F.3d 1055, 1062 (D.C. Cit. 2014) (holding federal agency lacked
authotity to create affirmative defense to its own regulations in statutory ptivate tight of action).

2 United States v. Klein, 80 U.S, 128, 14748, 13 Wall, 128, 20 L.Ed. 519 (1872).



Den-Mat claims it was “confused” about the law, but it does not claim its confusion
stemmed from the notice of tulemaking ot footnote 154, Also like ASD, there is also 1o
evidence Den-Mat’s potential liability is “ctushing,” as it claims, or even “significant.”

Stryker does not claim it was “confused,” and the evidence demonsttates it had actual
knowledge, having purchased its fax list under an agreement to include opt-out notice and
comply “with all laws and regulations governing the transmission of unsolicited
advertisements and facsimile communications.” The regulations it promised to follow are
clear. Plus, Stryker’s potential liability is not “significant,” given its maximum exposute is
$22.5 million, which is 0.56% of Sttyket’s neatly $4 billion cash on hand.

Third, the record on the petitions for teconsidetation of the 2006 ordest demonstrates
that regulated parties immediately undetstood the new rules required “all faxed
advertisements” to include opt-out notice, and that the “plain language” extended to
“solicited facsimile advertisements.” These patties wese not “confused” by the notice of
rulemaking or footnote 154, This tecord was not raised in the petitions addressed in the
Octobet 30 otdet of the comments on those petitions, and it tebuts any “presumption” of
confusion on the patt of Alma, ASD, Den-Mat, and Stryker,

Fourth, even if the Commission grants tetroactive waivers, it should not grant
prospective waivets because it would endanger public health and safety. The cuttent
petitioners have a history of targeting physicians and other medical-care providers with fax
advertisements, and granting a prospective waiver of the opt-out requirements would allow
them to “lock in” any permission they hold today simply by not including opt-out notice on

-

their faxes until April 30, 2015.

vi



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 -

In the Mattet of

Rules and Regulations Implementing the CG Docket No. 02-278

)
)
Junk Fax Prevention Act of 2005 ) CG Docket No. 05-338
)
)
Telephone Consumer Protection Act of 1991 )

TCPA Plaintiffs’ Comments on Petitions for Waiver of the Commission’s Rule on
Opt-Out Notices on Fax Advettisements Filed by Alma Lasers, ASD Specialty
Healthcare, Den-Mat Holdings, and Stryker Cotp.

Commentets ate plaintiffs in ptivate TCPA actions pending in the United States
District Coutts against petitionets Alma Lasers, Inc., (“Alma”), ASD Specialty Healthcate
Inc. (“ASD™), Den-Mat Holdings, LLC (“Den-Mat”), and Howmedica Osteonics
Cotp./Stryker Corp. (“Stryket”). Petitioners seek “retroactive waivers” of the regulation
requiring opt-out notice on fax advertisements sent with “prior express invitation of
petmission,” which they intend to present to the courts ptesiding over their civil lawsuits,
asking them to dismiss any claims based on violations of the opt-out regulatior;s “prescribed

under” the TCPA.3 The Consumet and Govetnmental Affaits Bureau sought comments on

the petitions November 28, 2014.4

3 See Petition of Howmedica Osteonies Corp., Stryker Corp, for Waiver, CG Docket Nos, 02-278, 05-338
(filed Nov. 7, 2014) (Steyker Petition); Petition of Alma Lasers, Inc. for Retroactive Waiver, CG Docket
Nos, 02-278, 05-338 (filed Nov. 14, 2014) (Alma Petition); Petition of Den-Mat Holdings, LLC for
Retroactive Waiver, CG Docket No. 05-338 (filed Nov. 20, 2014) (Den-Mat Petition); Petition for
Retroactive Waiver by ASD Specialty Healtheare Inc., df b/ a Bosse Medical, AmperisonrceBergen Specialty Group,
Ine., and AmericansourceBergen Corp., CG Docket No, 05-338 (filed Nov, 20, 2014) (ASD Petition).

* Consumer & Governmental Affairs Burean Seeks Comment on Petitions For Waiver of the Commission’s Rule on
Opt-out Notices on Fax Advertisements, CG Docket Nos. 02-278, 05-338 (Nov. 28, 2014).



Procedural History

On October 30, 2014, the Commission issued the Opt-Out Order,> granting
“retroactive waivers” intended to relieve the covered TCPA defendants of liablility in ptivate
TCPA actions for past violations of § 64.1200(a)(4)(iv) as well as prospective waivets fot any
futute violations through April 30, 2015.6 The Commission invited “similarly situated”
patties to petition for similar waivers.’

Undetsigned counsel filed comments on two subsequent petitions on November 18,
20148 asking the Commission to clatify whether the standard for a waiver is that the
petitiones was astually confused about whether opt-out notice was requited when it sent its
faxes? or whethet the Commission created a presumption that petitioners are confused in the

absence of evidence they wete “simpl[y] ignorant” or knowingly violated the law.1°

5 In 10 Rutles & Ragulations Implementing the Telephone Consumer Protection Act of 1991 Junk Fave Prevention
At of 2005; Applieation for Review filed by Anda, Inc. Petitions for Declaratory Ruting, Waiver, and or
Rulemateing Regarding the Commiission’s Opt-Out Requirement for Faxos Sent with the Recipient s Prior Express
Permission, CG Docket Nos. 02-278, 05-338, Otder, FCC 14-164 (rel. Oct, 30, 2014) §-26.

¢ Plaintiffs counsel opposed these “waivers,” arguing the Commission has no authority to interfete
in private TCPA litigation and that such an order would violate the separation of powets and due
process and constitute a taking without just compensation. On Novembet 10, 2014, Plaintiffs
appealed the waiver pottion of the ordet to the D,C. Citcuit Coutt of Appeals in Sandusky Wellness

Center, LLC ». FCC, No, 14-1235 (D.C. Cit, Nov. 10, 2014),

7 Opt-Out Ozdet § 30.

8 In 1 Rules & Regulations Implementing the Telgphone Consumer Protection Act of 1991, Junk Liax Prevention
Aet of 2005, CG Docket Nos, 02-278, 05-338, Beck Simmons LLC’s Comments on Francotyp-
Postalia Petition (Nov. 18, 2014); id., Physicians Healthsoutce, Inc.’s Comments on Allscripts
Petition (Nov. 18, 2014),

? Opt-Out Order Y 26 (stating waiver was justified because footnote 154 of the 2006 Junk Fax Ordet
“led to confusion or misplaced confidence on the patt of petitioners”); . § 32 (stating Commission
granted waivets “to patties that have been confused by the footnote”),

" I4. (stating combination of footnote 154 and lack of notice “presumptively establishes good cause
fot tetroactive waiver,” finding no evidence “that the petitioners understood that they.did, in fact,



Plaintiffs’ counsel explained they expect dozens of defendants in TCPA fax litigation
to petition the Commission for waivets before April 30, 2015, and that the Commission
should expect waivet requests from defendants in non-fax TCPA litigation, as lwell. Counsel
noted a defendant in a text-message case had alteady sought a waiver and that a commentet
on a sepatate petition had suggested the Commission create a “path for retroactive waivet”
from the telemarketing rules in private TCPA litigation,!

On December 5, 2014, Wells Fargo filed comments citing the Opt—Outhrdcr as
authotity for a retroactive waiver absolving TCPA defendants of liability for cellulat-phone
calls where the “called party” is not the “intended recipient.”1? Wells Fatgo interprets the
Opt-Out Otder to mean that whete (1) a “dispatity between an otdet issued by the
Commission and a Commission tule led to substantial confusion among affect(;,d parties”
and (2) a defendant is at tisk of “potentially substantial damages,” the Commission may
extinguish the ptivate cause of action with a waiver.'® Applying this standatd, Wells Fatgo
atgues thete is “substantial confusion suttounding the interpretation of the term ‘called
party’ and the FCC’s implementing rule” and that unidentified defendants are s;iject to

“substantial” liability, so the elements for a waiver are satisfied.'* Wells Fargo does not claim

have to comply with the opt-out notice requirement,” and “emphasiz[ing]” that “simple ignotance”
of the law “Is not grounds for a waiver”).

" I 10 Rurles and Regulations Implementing the Telephone Consnnrer Protection Act of 1991 Petition for Expedited
Declaratory Ruling of the Consumer Bankers Assoc., CG Docket No, 02-278, Comments of ACA Int’]
(Nov. 17, 2014) at 2 & 10.

2 I re Rules and Regulations Inplementing the Telephone Consumer Protection Act of 1991; Petition for Expedited
Declaratory Ruling of the Consumer Bankers Assoc., CG Docket No, 02-278, Reply Comments of Wells
Fargo (Dec. 5, 2014) at 9 & n.35 (citing Opt-Out Oxder  26).

¥ Id, at 9-10.
14 Iﬂ’.



it was confused about the meaning of “called patty.”15 It does not identify anyone in
patticular who was ever confused about that term.!é Nox does it quantify the “substantial”
damages it ot any other patty faces in private litigation.'?

By one estimate, thete wete 2,069 private TCPA lawsuits filed in 2014 (as of Octobet
31),18 If the standatd for a waiver from TCPA liability is that the law is “confusing” and that
the petitioner is subject to “substantial” damages, the Commission should expect a waiver
petition to be filed in the majotity of TCPA cases. Plaintiffs reiterate their request that the

Commission clatify the standatds it applied in the Opt-Out Oxder.

Factual Background
A.  The Alma litigation.
1. Geismann v. Alma—2008,
Alma, a manufacturer of medical laser devices, was sued fot violating § 64.1200(a)(4)
on October 1, 2008, in Missouti state coutt in Radba Gedsmann, M.D., P.C. v. Alma Lasers,
Ine?? The plaintiff, a medical practice in St. Louis, Missouri, owned by Dr. Radha Geismann,

alleged Alma sent it “more than eight” unsolicited advettisements since December 2007, that

15 Id.
16 Iﬂ’.

17 Id.

' Debt Collection Litigation & CFPB Complaint Statistics, October 2014, WebRecon, Nov. 21,
2014, available at http://dev.webtecon.com/debt-collection-litigation-cfpb-complaint-statistics-
october-2014,

" Ex. A, Geismann Compl., No, 08 SL-CCO4126 (Cit, Ct., St. Louis Cty., Mo, Oct. 1, 2008).
Plaintiffs have filed as exhibits to these comments only those documents that are not publicly
available on the federal coutts’ PACER system ot the Commission’s ECF system, since a
compilation of all documents cited would be voluminous, If the Commission prefers copies of these
documents be filed in these proceedings, however, Plaintiffs” counsel will gladly do so.



receiving these faxes “ptevents other tequested messages from being received,” and that the
faxes wese “bothersome and a harassment to Plaintiff” in her practice.?

The fax attached to the complaint ptomotes a “free seminar” to discuss “the latest in
laset technology,” and promotes “Alma Lasets Wellness Through Technology” with the
Alma trademark and “AlmaLasets.com’” website, and a check box for “additional
information.”?! The fax states the “workshop” will cover subjects including “Pain Free Hait
Removal” “Skin Tightening,” and “Pixel-Fractional Resutfacing” and that participants will
“oain expetience through a hands-on lab” using Alma laser devices,??

The opt-out notice on the fax states, “[t]o be removed from the fax list please call
1,800.783.1714.72 The notice does not (1) state the consumet has a right to opt out, (2) state
a sender’s failute to comply within 30 days is unlawful, (3) state the consumet must follow
the opt-out instruction in the fax to make an enforceable request, (4) state the consumer
must identify the fax number to which the request relates to make an enfotceable request, or
(5) ptovide both a fax number and domestic telephone number fot tequests.*

Dr. Geismann alleged the faxes violated “47 U.S.C. sec. 227(b)(1)(C) and 47 C.F.R,
sec. 64.1200(a)(3),” which has since been tenumbered as subparagtaph (a)(4).% Dr.

Geismann also alleged Alma “willfully ot knowingly . . . violated the regulations presctibed

2 1d, 99 10, 17.

2 Id., Bx. A,

22 Id

® Id., Bx, A,

# Id.; see 47 CE.R, § 64.1200(a)(4) (i),
% 1d. 9 13.



under 47 U.S.C. sec. 227(b),” wattanting treble damages,? The Gedsmann case was not a class

action, so Alma’s liability was limited to between $4,000 and $12,000 for the eight faxes at
issue, and the case settled.

2, Physivians Healthsonree v. Alma—2012,

On May 18, 2012, undetsigned counsel filed a putative class action against Alma in
Illinois state court on behalf of Physicians Healthsoutce, Inc., a medical practice in
Cincinnati, Ohio, alleging Alma sent unsolicited fax advettisements to Physicians
Healthsoutce on July 22, 2008, August 5, 2008, and August 19, 2008.%7 In addition, the
complaint alleges that, even if Alma claims it had “prior express invitation ot permission” to
send the faxes, they violated the opt-out regulations, § 64.1200(a)(4) ({if)~(iv).? The
complaint alleges Alma sent the same or similar fax advettisements to “forty or mote
petsons” and that class cettification was appropriate.?? Alma removed to the United States
Disttict Coutt for the Nosthern District of Illinois on June 22, 2012.30

The faxes, which ate attached to the complaint, are neatly identical to the fax in
Geismann, promoting a “free seminar” to discuss “the latest in laser technology,” “Pain Free
Hair Removal,” “Skin Tightening,” “Pixel-Fractional Resutfacing,” etc.! But the Physicians

Healthsonree faxes contain different opt-out notice, stating, “[tJo be removed from the fax list

%14, 9 23.
%1 See Physicians Healthsonree, Ine. v. Alma Lasers, Ini., No, 12-cv-04978 (N.D. IlL), Notice of Removal
and Compl. (Doc. 1) 4 12, 21.

2 14, 9 18, 21, 30.
®1d. 9 21.

30 I(/.

' Id,, Bx. A,



please call 1,800.783.1714 ot fax this form back to 1,888.269.0559 and your fax will be
removed immediately.”32 Like the Gedsmann fax, these faxes do not (1) state the consumer
has a right to opt out, (2) state a sendet’s failute to comply within 30 days is unlawful, (3)
state the consumer must use the instructions on the fax, ot (4) state the consumet must
identify the fax numbet to which the tequest relates,33 Unlike the Gedsmann fax, however,
these faxes include both a phone number and fax number for requests.

On Octobet 11, 2012, Alma answered the complaint, asserting as affirmative defenses
that “Plaintiffs claims and those of any putported class ate batred because they provided
exptess consent, invitation and/ot permission to teceiving information from Defendant”
and that “Plaintiffs claims and those of any putpotted class are batred because they have an
established business telationship with Defendant,”%*

Duting discovety, Plaintiff uncovered additional fax advertisements Alma sent in
September and October 2011.% Like the faxes attached to the Geismann and Physicians
Healthsonrce complaints, these faxes promote “free seminats” to discuss Alma products.® The
opt-out notice is different, howevet, stating “[ylou have received this fax becau_'se you have
had previous contact ot tequested information from [an Alma sales agent] /ot Alma Lasets.

To be temoved from fax list, please supply fax numbes below and fax to 646-805-1312 &

2 Id.

14 soe 47 C.E.R. § 64.1200(a)(d) ).

3 Physicians Healthsonrce v. Abma, Def.’s Answer (Doc. 21) at 9,
% Ex, D. Alma produced this fax labeled ALMA002140.

36 Id,



numbet will be removed immediately. We apologize for any inconvenience! Fax numbet to

be removed 3

Like the faxes attached to the Geismann and Physivians Healthsonrce complaints, the 2011
notice does not (1) state there is a tight to opt out, (2) state a sender’s failure to comply
within 30 days is unlawful, ot (3) state the consumer must use the instructions on the fax.?
Like the Geismann fax (and unlike the Physicians Healthsource faxes), the 2011 language does
not include both a telephone number and fax numbet. But unlike both the Geismann and
Physicians Healthsourve faxes, the 2011 notice advises the consumer to identify the fax number
to which the request relates, as tequited for an enforceable opt-out request.* The 2011 faxes
wete sent aftet the faxes from 2008 attached to the Physicians Healthsource complaint, but they
fall within the class period, which extends from May 18, 2008, to the present. 4

Discovery revealed that Alma purchased more than 150,000 fax numbets of
physicians and dentists from a third party called BrightPath Marketing Setvices, LLC.# The

BrightPath invoices show Alma putchased four separate fax lists as follows:

Date Quantity Desctiption Amount
(Fax Numbets)
November 13, 2007 | 60,076 Physicians based on $33,500.04
specialtics
July 21, 2008 5,538 Dentists in Florida $1,237.98
Octobet 28, 2008 79,285 Physicians based on $37,787.43
specialties

37 14
3 1d.; see 47 C.F.R. § 64.1200(a)(4)(ii).
® Id, § 64.1200(a)(4)(v)(2).

“ The coutts apply the fout-yeat “catch-all” limitations petiod in 28 U.S.C. § 1658(a) to TCPA
claims. See, e.g., Giovanniello v. ALM Media, LLC, 726 F.3d 106, 115 (2d Cix. 2013).

 Physivians Healthsouree v. .Alma, Deposition of Kim Bello (Doc. 78-1) at 46.



| November 5, 2008 | 5,254 | Dentists in New Jetsey | $1,75628 |

Alma personnel testified the faxes wete transmitted by fax broadcaster Westfax.*?
Alma’s conttact with Westfax states that Alma “will fully comply with” the applicable “laws,
rules and regulations, including in patticulat, the Telephone Consumer Protection Act
(‘TCPA’) and all state laws similar ot related thereto” and states “[t]he TCPA provides that
the sendet is solely liable for opt-out notice compliance and violations.”3

Alma’s marketing director testified she cteated the 2011 fax images and provided
them to Westfax and that, prior to doing so, each fax went through a “sign-off process” in
which the content was approved by Alma’s senior directot of marketing, Alma’s regulatory
department, Alma’s general manager, and Alma’s legal depattment,*

On Aptil 17, 2014, Physicians Healthsoutce filed its motion for class certification,
relying on the teport of its expert, Robert Biggerstaff, explaining the documents and data
showed that Westfax transmitted 1,455,684 etror-free fax transmissions of Alma
advertisements from Januaty 8, 2008, to October 17, 201145 Of those faxes, 974,874 were

sent within the fout-year statute of limitations.

42 I(/.

® 14, Westfax/Alma Customer Agteement (Doc. 78-6) 19 4, 7. The sender is not “solely” liable in all
circumstances, since the Commission ruled in 2003 that fax broadcasters may be held “jointly and
sevetally liable,” along with their clients, whete they have “a high degree of involvement ot actual
notice” of violations. Iz re Rues @ Regulations Implementing the Telephone Consumer Protection Act of 1991,
Report & Otder, 18 FCC Red 14014 1 194-95 (July 3, 2003), The Commission teiterated that rule
in the 2006 Junk Fax Otdet, and Westfax filed comments objecting to the rule on June 26, 2006, but

did not petition for reconsideration or appeal.
* Id,, Deposition of Katren Wheeler (Doc. 78-2) at 55.
* Id., Expert Repozrt of Robert Biggerstaff (Doc, 78-8)  18.



On May 22, 2014, Alma filed its opposition to class cettification, arguirig that,
although it purchased hundreds of thousands of fax numbers from BrightPath, it also
collected an unspecified quantity of fax numbets from other sources, “including fax numbets
ptovided by physicians in phone calls and othet contacts with Alma sales representatives,” 46
Alma atgued that, by providing their fax numbets, these physicians “consented to Alma
faxing them information.”#” Because these fax numbers were on the target lists it sent to
Westfax, Alma atgued, individual inquities into permission prevent class cettification and it
can be held liable only for the three faxes attached to the complaint, and not the neatly one
million fax advertisements it sent during the class period.*8

On June 19, 2014, Plaintiff filed its reply in suppost of class cettification, arguing
Alma’s contention that individualized inquities into pesmission wete requited failed as a
matter of law because “[n]one of the faxes at issue in this case contain opt-out notice
complying with 47 C.F.R. § 64.1200(2)(4)(iif)” and that “[w]ithout compliant opt-out notice,
the defense of consent is unavailable.”® Accordingly, Plaintiff atgued, “no individual
determinations ate requited—eithet the faxes at issue had proper opt-out notice ot they did
not.”50 The motion for class cettification remains pending,

On November 14, 2014, Alma filed its petition for waivet. The petition-claims Alma

is “similarly situated” to the petitionets covered by the Opt-Out Otder because (1) it “was

“ 14, Def.’s Mem, Opp. P1’s Mot. Class Cetification (Doc. 79) at 14,

114, at 15,

48 4
“ Id., PL’s Reply Supp. Mot. Class Certification (Doc, 86) at 13.

SOI(/.

10



not awate that the requitement fot opt-out language in the form tequited by Séction
64.1200(a)(4)(iii) and (iv) applied” to faxes sent with permission and (2) it is “subject to
substantial liability” in the litigation, consideting the volume of faxes at issue.”! Alma does
not claim it “was not awate” of the tules because it was “confused” by footnote 154 in the
2006 Junk Fax Otdet ot the notice of rulemaking or assert that anyone in Alma’s legal
depattment read footnote 154 befote signing off on the fax images provided to Westfax.*

On November 19, 2014, Alma submitted the Opt-Out Otder and its waiver petition
to the disttict court as supplemental authotity in opposition to class cettification, atguing the
Commission granted the waivets because of general “confusion in the indusu"y"" regarding
the opt-out rules.53 Alma atgued the Opt-Out Order supports its argument that a class
cannot be cettified because “cettain membets of the putported class requested and
consented to receive faxes from Alma about its seminars,”54

In the alternative, Alma asked the disttict coutt for a “short stay” of thewlitigation
pending the Commission’s tuling on its petition.’> Physician’s Healthsoutce’s response to the
motion to stay is due December 16, 2014 (four days from the deadline for these comments).
Counsel anticipate arguing that a stay would be futile because the Commission will not find

it in the “public interest” to grant a waivet to a party that sent hundreds of thousands of

5! Alma Pet, at 4.

2 Id, at 1-5. :
S Physicians Healthsonrce . Alma, Def.’s Mot. Supplement the Record ot in the Alternative Stay
Proceedings (Doc. 99) § 7.

149 5.
® 14, 9 10,

11



non-compliant fax advertisements to medical-cate providers using numbers on purchased,
third-party lists for years after being sued for violating the Commission’s rules.

Alma’s petition states that Alma “understands the impostance of compliance with
Commission’s tules, including the 2006 Otdet as clatified by the Order FCC 1-164, and has

implemented procedutes going forward to ensure compliance.”5¢ It does not explain what

“procedutes” it has implemented or explain what compliance failutes led to the violations.5’

B.  The ASD litigation,

On September 19, 2013, undersigned counsel filed suit in the United Stz}tes District
Coutt for the Northern District of Ohio against ASD on behalf of Sandusky Wellness
Centet, LLC, a chitopractic practice in Sandusky, Ohio, alleging ASD sent an unsolicited fax
advertisement to Sandusky Wellness on June 16, 2010.58 In addition, the complaint alleges
that, even if ASD claims it had “prior express invitation or permission” to send the fax, it
violated the opt-out tegulations.’® The complaint alleges ASD sent the same or similar fax
advertisements to “at least forty” persons, and that class certification is appropriate,

The fax attached to the complaint states ASD (d/b/a “Besse Medical”) is an
“authotized distributor” of “Prolia,” which it offers at the “introductory price” of $825.61

The opt-out notice states, “Besse Medical sends important product announcements, recall

% Alma Pet, at 5.

57 4
 Sandusky Wellness Center, LLC v. ASD Specialty Healtheare Inc., No, 13-2085 (N.D. Ohio), Compl,

(Doc. 1) {12,
*1d. 4 32.

“ 1d. 9 20.
' Id, Bx. A.
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notices, ptomotions, etc. via FAX, If you wish to opt-out and no longer receive FAX
communications from Besse Medical, please check here () and fax back to 1-888-736-8860,
Attn: FAX OPT OUT. Please note that by opting out you will delay receipt of impottant
notices, such as a product tecall.”62 The notice does not (1) state the consumer has a tight to
opt out, (2) state a sendet’s failute to comply within 30 days is unlawful, (3) state the
consumet must use the instructions on the fax, (4) state the consumer must identify the fax
number to which the request telates, ot (5) provide both a telephone number and fax
number.8 It also attempts to dissuade the tecipient from opting out, which arguably violates
the requitement that the tight to opt out be “cleatly” communicated.

On October 14, 2013, ASD answeted the complaint, asserting as affirmative defenses
that Sandusky Wellness and the othet class members had an EBR with ASD and that they
“never communicated to [ASD] a tequest nof to send facsimiles” to their fax numbets® and
that “plaintiff and/ot the members of the putative class consented to and/or solicited the
transmission of the facsimile at issue.”65

Discovety tevealed ASD obtained its target fax numbers “from a third patty,
InfoUSA, Inc.,”66 and that ASD “matketing personnel” designed the faxes and employed

Westfax to transmit them.7 ASD admitted it sent fax advertisements to mote than 10,000

“1d. 9 18.

% Id.; see 47 C.F.R. § 64.1200(a)(4)(ii).

 Sandusky Wellness v. ASD, Answer (Doc. 14) at 1718, Thitd Aff. Defense (emphasis added).

% Id, at 18, Fourth Aff, Defense.

% Ex, B, ASD Supp. Objs. & Answets to P1’s First Set of Interrogatoties, Resp. No. 1v3 (May 12,
2014).

 Id,, Resp. No. 15.
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fax numbets.58 To date, ASD has not ptovided any evidence supporting the claim that it
obtained prior express permission to send faxes to numbets on a purchased, thitd-patty list
or evidence showing the dates, times, and quantities of fax transmissions, although it
represented in a heating on Decembet 3, 2014, that it will produce its evidence of petmission
on the filing deadline for these comments, December 12, 2014,

On November 20, 2014, ASD filed its waiver petition claiming it is “similatly
situated” to the petitioners in the Opt-Out Ordet because (1) it “did not understand the opt-
out requitement to apply to solicited faxes” and (2) it is “potentially subject to massive
liability” in the litigation.® ASD does not claim it “did not understand” the law because it
read footnote 154 ot the notice of rulemaking,

ASD cites no evidence fot its claim that it faces “massive” lability,”! It admits it sent
fax advertisements to mote than 10,000 petsons using the InfoUSA list, but it has not
produced documents showing the precise number of faxes sent, On this tecotd, ASD is
subject to potential liability between $5 million (at $500 per fax) and $15 million (at $1,500
pet fax), ASD’s parent corporation, AmerisourceBergen Cotpotation, is one of the largest
pharmaceutical companies in the wotld; it reported $673 million in income from continuing

opetations in 2014 from its Phatmaceutical Distribution operating segment, of which ASD is

% Ex. C, ASD Amended Obj. & Resp. to P1’s First Request for Admissions, Resp. No. 16 (May 12,
2014).

® ASD Det. at 5.

" Id. at 1-5.

7" Id.
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a part.” It holds $1.8 billion in cash and cash equivalents.” The company doeg not disclose
the Physicians Healthsonree litigation to investors, meaning it does not consider its potential
liability a “material” risk in deciding whether to invest in the company.™

Like Alma, ASD states it “undetstand][s] the importance of compliance with the
Commission’s rules, including the 2006 Otdex: as clatified by Order FCC 1-164,” and has
“implemented procedutes to ensute compliance.”” Also like Alma, ASD does not explain

what “procedutes” it has implemented ot what compliance failures led to the violations.

C.  The Den-Mat litigation,

On September 8, 2014, Plaintiffs’ counsel filed suit against Den-Mat in the United
States District Court for the Central District of California on behalf of Alan L. Laub, DDS,
Inc., a dentistty practice in Cincinnat, Ohio, alleging Den-Mat sent unsolicited fax
advertisements to D, Laub’s office on September 27, 2010, and Match 31, 201177 In
addition, the complaint alleges that, even if Den-Mat claims it had “priot express invitation

or pesrmission” to send the faxes, they violated the opt-out regulations.” The complaint

7 Se¢ AmetisourceBergen Corp. 2014 Form 10-K at 6971, available at
http://www.sec.gov/Aschives/edgat/data/1140859/000104746914009555 /222223082z10-k htm at

69-71.
P14, at 22,

™ Id, at 68-69,

™ ASD Pet. at 6.

76 Id.

" Ajan L. Lawb, DDS, Ine. v. Den-Mat Holdings, LLC, No. 14-7004 (C.D. Cal)), Compl. ‘(Doc. 1) 9 11.

™ 14, 99 17, 20, 30
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alleges Den-Mat sent the same ot similar fax advertisements to “at least forty” persons and
that class certification is appropriate.”

The September 2010 fax states dentists can “save $400” (regulatly $2,395) on a
“Destination Education” program in Las Vegas regarding “Lumineers” the “thin veneer
patients ask for by name,” which it describes as “the new beginning for your patients and
your practice.”® The March 2011 fax states dentists can “save §600” on the ptogtam (aiso
regulatly $2,395) in Las Vegas, which will “transform your practice,” along with a keynote
speaket explaining how Lumineets products allowed him to “open vettical dimensions, as
ptovisionals with implants and more.”#!

The opt-out notice on both faxes states, “[i}f you wish to be removed from our fax
list, please fax this form to 1-800-233-6628. YOU MUST INCLUDE YOUR FAX
NUMBER TO BE REMOVED.”# This language does not (1) state the consumer has a
right to opt out, (2) state a sendet’s failute to comply within 30 days is unlawtul, (3) state the
consumet must use the instructions on the fax, ot (4) provide both a phone number and fax
number,8 Unlike the Alma and ASD faxes, however, Den-Mat’s opt-out notice discloses
that the recipient “must” identify the fax number to which the request relates.84

Den-Mat “denies that at the time the faxes wete sent [2010 and 2011] opt-out

language on solicited faxes was required” in its answer filed Novembet 4, 2014, five days

* Id. 94 19.

% Id, Bx. A.

81 Id

82 Id.

8 1d.; see 47 C.F.R. § 64.1200(a)(4)(ii). v
% Id.; see 47 C.F.R. § 64.1200(2)(4)(v)(A).
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after the Opt-Out Ordet was issued.? Citing the Opt-Out Ordet, Den-Mat asserts as an
affirmative defense that “[a]t all times hetein, Den-Mat was teasonably uncertain about
whether the opt-out notice requitement in the Federal Communications Commission’s 2006
Junk Fax Order . . . applied to faxes sent with the recipient’s prior permission” and that
“Den-Mat is entitled to tetroactive relief for those faxes, if any, that are determined to have
been sent with an insufficient opt-out notice.”# Den-Mat denies it sent the same or similar
fax advettisements to “mote than forty othet recipients” ot that “the number of class
membets is at least forty.”87

On November 20, 2014, Den-Mat filed its petition, claiming it will meet its burden of
proving “ptiot exptess invitation ot petmission”® because Dr. Laub’s office had “repeated
communication with its assigned Den-Mat sales reptesentative ovet several yeats, yet, to
Den-Mat’s knowledge, it never asked Den-Mat to tefrain from sending it faxes,”® Den-Mat
atgues it is “similarly situated” to the petitionets covered by the Opt-Out Order because (1)
it “was teasonably confused as to whethes Solicited Faxes must include an opt-out notice”
when it sent its faxes and (2) it is subject to “potentially ctushing money damages” in the

litigation,® Den-Mat does not state why it was confused ot claim it read footnote 154 or the

% Den-Mat, Answes (Doc. 21) 17,
%Id at 8.

¥ 14, 99 15, 19.

% 11 1e Rurles & Regulations Implementing the Tolephone Consumer Protection Aet of 1991 Junk Fax Prevention
At of 2005, CG Docket Nos, 02-278, 05-338, Report & Otder & Third Order on Reconsideration,
21 FCC Red 3787 (tel. Apt. 6, 2006) § 46 (ruling, “the burden of proof rests on the sendet to
demonsttate that petmission was given” and so sendets should “promptly document that they

teceived such permission”).
* Den-Mat Pet. at 6.
P 1d. at 7.
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notice of rulemaking! Den-Mat does not state how many non-compliant faxes it sent or
cite any evidence the potential liability would be “ctushing.”% )

Unlike Alma and ASD, Den-Mat’s petition does not state whether Den-Mat intends
to comply with § 64.1200(2)(4)(iv) in the future or whether it has implemented any

procedutes to ensute compliance going forward.?

D.  The Stryker litigation.

On July 16, 2012, undetsigned counsel filed suit against Stryker on behalf of
Physicians Healthsoutce in the Western District of Michigan, alleging Stryker sent a fou-
page unsolicited fax advettisement to Physicians Healthsource on October 12, 2009.9 In
addition, the complaint alleges that, even if Stryker claims it had “ptior express-invitation or
petmission” to send the fax, it violated the opt-out-notice requitements.” The complaint
alleges Sttyker sent the same ot similar fax advertisements to “more than 39 othet
recipients” and that class cettification was approptiate.*®

The fax attached to the complaint invites tecipients to a “discussion on the latest
advancement in orthopaedics, including atthtitis of the hip & knee and advancements in
total joint arthroplasty, presented by Ds. Pamela Petrocy,” at a restaurant in Cincinnati,

whete “dinner will be served.”” The fax contains no opt-out notice. On October 23, 2012,

*' Id, at 1-8.

% 1,

93 Id.

% Physicians Healthsonres, Inc. v. Styyker Sales Corp., No. 12-729 (W.D. Mich.), Compl. (Doc. 1) §12.,
% 14,9 18,

% 14,9 16,

T Id., Bx. A,
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the disttict court denied Stryket’s motion to dismiss on the basis that the fax is not an
“advetrtisement” as a matter of law, holding that “free seminars can be a pretext to
advertise[d] commercial products,”?®

On Match 5, 2013, Physicians Healthsource amended th¢ complaint to add as a
defendant Howmedica Osteonics Cotp., a Sttykes subsidiaty that sells orthopedic implants.*?
On Match 21, 2013, all Stryker defendants answered the amended complaint, assetting an
affirmative defense that “Plaintiff’s claims ate barred because it provided exptess consent,
invitation and/ot permission to teceiving information from Defendant.”!%

In discovety, the “Stiyket Entities” admitted that “a representative of Stryker sent
Exhibit A to a telephone facsimile machine at” Physician’s Healthsource’s fax numbet and
that “a representative of Stryket sent Exhibit A to mote than 40 petsons in the United
States.”10! Asked whether they “maintain[] a record of persons who provided exptess
consent to teceive advertisements by facsimile machine and the dates of their consent,” the
Stryker Entities stated they “deny that Sttyker maintains a record of petsons who provided
express consent to teceive advertisements by facsimile transmission,”102

Asked to admit that it “did not contact Plaintiff and receive Plaintiff’s express
consent before sending Exhibit A,” Howmedica stated it “objects to this Request because it

is compound and seeks information in possession of Plaintiff, information which Plaintiff

* Id., Hr'g Tt. (Doc. 36) at 13,
* Id., Fitst Amended Compl. (Doc. 49).
0 14, Answer & Aff. Defenses to First Amended Compl, (Doc, 56) at 16,

' 7d,, Steyker Entities Obj. & Resp. to PL’s Fitst Requests for each Defendant’s Admissions (Doc.
96-2) Resp. Nos. 2, 3.

"2 14, Resp. No. 12,
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refuses to provide,”103 Howmedica stated it “denies that it maintains a record of petsons
who provided express consent to receive advertisements by facsimile transmission because
Howmedica does not send unsolicited advertisements by facsimile transrnissio;l.”‘o“
Discovety tevealed that Stryker purchased its list of fax numbets from a company
called Redi-Mail Ditrect Matketing, Inc., that Stryker sent the October 12, 2009 fax to the
numbers on the list using “Fax2Mail,” a desktop faxing software, and that in December
2009, Stryker began using another company called Mudbug Media, Inc., to senli faxes to the

Redi-Mail list.105 Stryket claims these faxes wete sent with prior express permission because

Redi-Mail obtained its list of fax numbets from the Ametican Medical Association (“AMA?”),

which in tutn obtained the fax numbers from physician “Census Forms,”106
The AMA’s “Conditions of Usage For Facsimile Transmissions,” which Stryker
agteed to in weiting, tequire that all faxes sent using its list must “contain the following

notices conspicuously located within the materials™:

If you have questions about this specific fax, ot wish to be removed from
teceiving future faxes from (sender’s name) please call (sendet’s phone -

numbert),107

The conditions of usage also state that Stryker is “legally responsible for compliance with all

laws and tegulations governing the transmission of unsolicited advertisements and facsimile

communications,”’108

% 74, Howmedica Obj. & Resp. to P1’s Fitst Request for Admissions (Doc, 118-4), Resp. No. 11,

' Id., Resp. No. 12.
1% Id., Stryket Entities Obj. & Resp. to Fitst Set of Intetrogs. (Doc. 96-2), Resp. Nos. 4, 12, 13,

1% 14., Howmedica Mem. Supp. Mot. S.J. (Doc. 92) at 6 (Jan. 10, 2014),
97 I4., Conditions of Usage for Facsimile Transmissions (Doc, 92-4), Page 1D 2527,
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On July 22, 2013, Physicians Healthsoutce moved for class cettification, explaining
that its expert witness, Robert Biggerstaff, reviewed the documents and transmission tepotts
produced by the defendants and concluded that Steyker sent 15,041 faxes to 8,065 unique
fax numbers duting the class period.m Sttyker did not contest those conclusions,® and on
December 11, 2013, the disttict coust cettified the following class:

All persons who:

(1) on ot after four years ptior to the filing of this action,
(2) wete subsctibets of a fax number that received,

(3) a fax invitation to attend a presentation for primary care physicians on
advancements in orthopaedics, atthritis, joint replacement, ot joint treatment

options,
(4) received from one or more of Defendants, and
(5) that did not display a propet opt-out notice.!"! .

Throughout 2014, the patties btiefed cross-motions for summary judgment on-the metits,
which are pending.

With 15,041 faxes at issue, Sttyket’s potential liability in the undetlying litigation is
between $7,520,500 (at $500 pet fax) and $22,561,500 (at $1,500 per fax). Stryket, a publicly

traded cotporation, repotted gross profits over §6 billion in 2013.112 It holds neatly $4 billion

108 Id-
19 14, PL’s Mem, Supp. Class Cettification (Doc. 61) at 4-5; see a/so Expett Report of Robert
Biggetstaff (Doc. 61-8).

" 14, Op. & Otdet (Doc. 88) at 3-4.

" 14, at 9.
"2 Stryker Cotp. 2013 Form 10-K, avaslable at http:/ /www.sec.gov/Archives/edgar/data

/310764/000031076414000021/syk10k12312013.htm.
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in “Cash, cash equivalents and cutrent marketable securities.”!? Stryker does not disclose
the Physicians Healthsource litigation as a material “risk factor” to investors, ™!

On Novembet 7, 2014, Stryker filed its petition for watver with the Commission
asguing the Opt-Out Order “applies] with equal force” to Strykes because (1) it is “facing a
class action lawsuit in which Plaintiffs seek millions of dollats in statutoty damages” and (2)
“[f]he Junk Fax Otdet was confusing and contradictory, and its notice of proposed
rulemaking did not disclose that the proceeding would lead to the promulgation of the Opt-
Out Rule.”15 Unlike Alma, ASD, and Den-Mat, Stryker does not claim it was “was not
awate” of the opt-out requitement, “did not understand” the opt-out tequitement, or was
“confused” by opt-out requirement when it sent its faxes ot that it faces potentially
“massive,” “crushing,” or even “significant” liability. 16

Like Den-Mat, Stryker does not state whether it intends to comply with

§ 64.1200(2)(4)(iv) in the fotute or whether it has implemented any procedutes to ensure

compliance going forward. 7

" 14, at 9.
"4 1d, at 18,
"S 14, at 3.
"6 14, at 1-4.
gy
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Argument

L The Commission has no authotity to “waive” violations of the regulations
prescribed undet the TCPA in a ptivate tight of action, and doing so would
violate the separation of powets.

A,  The Commission has no authority to “waive” its regulations in a ptivate
right of action,

"The TCPA creates a private right of action for any petson to sue “in an appropriate
coutt” for “a violation of this subsection ot the tegulations prescribed under this
subsection,”118 and directs the Commission to “ptesctibe regulations” to be enforced in
those lawsuits, 11 The “approptiate coutt” then detetmines whether “a violation” has taken
place.120 If the coutt finds “a violation,” the TCPA automatically awatds a minimum $500 in
damages for “each such violation” and allows the court “In its discretion” to inctease the
damages up to $1,500 pet violation if it finds they were “willful[] ot knowing{].”12!

The TCPA does not authotize the Commission to “waive” its regulations in a ptivate
tight of action,122 It does not authotize the Commission to intetvene in a ptivate right of

action,!? It does not requite a ptivate plaintiff to notify the Commission it has filed a private

lawsuit. 24 Not limit a private plaintiff’s tight to sue to violations where the Commission

W47 US.C. § 227(b)(3).
" 1d, § 227(b)(2).

1. § 227(0)(3)(A)-(B).
2 14, § 227(b)(3).

21,

123 Id.
% Id; Cf,, Clean Air Act, 42 U.S.C. § 7604(b) (tequiring 6O days prior notice to the EPA to maintain
a citizen suit),
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declines to prosecute.!?s The Commission plays no role in determining whether “a violation™
has taken place, whether a violation was “willful or knowing,” whether statutory damages
should be increased, ot how much the damages should be increased. These duties belong to
the “apptoptiate coutt” presiding over the lawsuit. 126

The Communications Act does, howevet, grant the Commission authotity to enforce
the TCPA through administrative fotfeiture actions.!?’ Private citizens have no role in that
process, such as determining whether a violator acted “willfully o repeatedly.”1?® Thus, the
TCPA and the Communications Act cteate a dual-enforcement scheme in which the
Commission promulgates tegulations that both the Commission and private litigants may
enforce but whete the Commission plays no tole in the private litigation and private citizens
play no role in agency enfotcement,!? This is not an unusual scheme. The TCPA is similat
to several statutes, including the Clean Air Act, which empowers the EPA to issue
regulations imposing emissions standatds!®® that are enforceable both in private “citizen

suits”’13! and in administrative actions,132

% Cf, eg, 42 US.C.A, § 2000e-5(£)(1) (tequiting employment-disctimination plaintiffs to obtain
“sight-to-sue” letter from Equal Employment Oppottunity Commission),

2 14, § 227(b)(3).

%7 Id, § 503 (b).

128 Id.

' Ira Holtgman, C.P.A. v. Turza, 728 F.3d 682, 688 (7th Cir, 2013) (holding TCPA “authorizes
private litigation” and agency enforcement, so consumers “need not depend on the FCC”).

10 42 U.S.C. § 7412(d).
¥ 42 U.S.C. § 7604(a).
242 U.S.C. § 7413(d).
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The D.C. Citcuit Coutt of Appeals tecently consideted the scope of the EPA’s role in
a ptivate tight of action under the Clean Air Act’s dual-enfotcement scheme in Na Res. Def.
Conneil v. EPA, (“NRDC”).133 TCPA Plaintiffs discussed INRDC extensively in a letter to the
Commission aftet it was issued Aptil 18, 2014,134 and in subsequent comments on waiver
petitions,!® The Opt-Out Otder does not cite NRDC.

In NRDC, the D.C. Circuit considered whether the EPA had authotity to issue a
regulation cteating an affirmative defense to a private right of action for violations of
emissions standatds it issued putsuant to the Clean Air Act, where the violations ate caused
by “unavoidable” malfunctions.!36 The Coutt held the agency did not have such authority
ahd sttuck the regulation down for thtee main reasons.

First, the coutt noted the statute grants “any person” the tight to “commence a civil
action” against any person for a “violation of” the EPA standatds. '3 The statute states a
federal disttict coust presiding ovet such a lawsuit has jurisdiction “to enforce such an
emission standard” and “to apply any approptiate civil penalties.”1%8 To determine whethet
civil penalties ate apptoptiate, the statute directs the coutts to “take into consideration (in

addition to such other factots as justice may tequire)” a number of factots, including “the

12749 F.3d 1055, 1062 (D.C. Cit. 2014),
" Letter of Brian J. Wanca, CG Docket No, 05-338 (May 19, 2014).

135 See In re Rules & Regulations Implensenting the Telephone Consumer Protection Act of 1991; Junk Fax:
Prevention Aet of 2005, CG Nos, 02-278, 05-338, TCPA Pls.” Comments on Steticycle Pet. at 7 (July
11, 2014); /4., TCPA Pls.’ Comments on Unique Vacations, Inc. Pet. at 6-8 (Sept. 12, 2014).

1% NRDC, 749 F.3d at 1062,
Y7 1d, at 1062-63.
P8 1d, at 1063,
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size of the business, the economic impact of the penalty on the business, the violator’s full
compliance history and good faith efforts to comply,” etc,13?

Thus, the D,C. Citcuit held, the statute “cteates a ptivate tight of action” for
violations of the regulations and directs the EPA to issue those regulations, but it is “the
Judiciary” that “detesmines ‘the scope’—including the available remedies™ of “statutes
establishing private rights of action.”140 The Clean Air Act was consistent with that principle,
the coutt held, because it “cleatly vests authotity over private suits in the conrss, not EPA,”14
The coutt held that, by creating an affirmative defense to the statutory private tight of
action—as opposed to issuing the tegulations to be enforced in those actions as ditected by
the statute—the EPA impermissibly attempted to dictate to the coutts the citcumstances
under which penalties ate “approptiate” and struck down the regulation. 2

Second, the D.C, Circuit noted that the EPA has dual enfotcement authotity over the
Clean Air Act, which authorizes both ptivate actions and agency actions to enforce the
regulations. ! It also noted the EPA has the power to “compromise, modify, ot temit, with
ot without conditions, any administtative penalty” for a violation in those proceedings, !4
Undet this dual-enforcement structure, the coust held, “EPA’s ability to determine whether

penalties should be assessed for Clean Air Act violations extends only to administrative

139 I
" T4, (quoting City of Arlington n. FCC, — U.S, -, 133 S, Ct, 1863, 1871 n.3 (2013); Adams Fruit Co.
. Barmalt, 494 U.S. 638, 650 (1990)),

141 )2
142 14
143 Id.
144 Idy
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penalties, not to civil penalties imposed by a court.””1 The regulation creating an affirmative
defense for “unavoidable” violations ran afoul of that principle. ¢

Thitd, the Coutt noted that the Clean Air Act authotizes the EPA to intervene in
private litigation.'# Thus, the Coutt held that “[t]o the extent that the Clean Air Act
contemplates a role for EPA in private civil suits, it is only as an intetvenot” ot “as an
amicus cutiae.”1%8 An intetvenot ot amicus cutiae has no power to create an affirmative
defense in the actions in which it intervenes ot submits its views, the coutt held.14°

The teasoning of NRDC'is dispositive here. First, like the Clean Air Act, the TCPA
creates a ptivate tight of action for “any person” to sue for violations of the regulations
prescribed undet the statute and directs the Commission to issue those regulations, but it
vests the “approptiate coutt” with the power to determine whether “a violation™ has
occurted. ' If the coutt finds a violation, the TCPA imposes automatic $500 in damages but
allows the court “in its disctetion” to inctease the damages. 15! The T'CPA creates no rok for
the Commission in detetmining whethet a violation has occurred, whether it was willful, or
whether damages should be incteased, Instead, the TCPA “cleatly vests authotity over

ptivate suits in the courss,” not the Commission,'5? Issuing “waivers” to Alma, ASD, Den-

145 I(/.

146 Id
"7 14, The statute also requites the private plaintiff to give notice to the EPA so the agency can
decide whether to intervene, 42 U.S,C. § 7604(c)(3).

148 Id.

149 I(/.

10 47 U.S.C. § 227(b)(3).

151 Id.

152 NRDC, 749 F.3d at 1063,
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Mat, and Steyker to prevent the coutts from determining that “a violation” has occutred
because these petitioners were “confused” or “presumptively” confused is no different than
the EPA issuing an affirmative defense to ptevent the coutts from determining that civil
penalties ate “apptoptiate” because a defendant’s violations were “unavoidable.”

Second, just as the Clean Air Act grants the EPA authority to enfotce the regulations
through administrative penalties, the Communications Act grants the Commission authority
to determine whether penalties should be assessed for TCPA violations in forfeitute actions
brought pursuant to 47 U.S.C. § 503(b). Like the EPA’s attempt to dictate “whethet
penalties should be assessed” in private litigation, granting a “waivet” fot the putpose of
extinguishing liability against Alma, ASD, Den-Mat, and Sttyket would run afoul of the
bifurcated dual-enforcement structure Congtess has created, The Commission is ftee to
choose not to enfotce its regulations against these petitioners, but it cannot make that choice
for Physicians Healthsoutce, Sandusky Wellness, ot Dt. Laub.

Thitd, the Commission has /ss authotity for a waiver than the EPA did fot its
affitmative defense beéause the Clean Air Act at least allows the EPA to intetvene in ptivate
actions, The TCPA allows the Commission to intetvene only in actions brought by state
governments to seek civil penalties for violations of the callet-identification tequirements, '3
Tt creates no tole for the Commission in ptivate TCPA actions, If an agency with authority

to intetvene in a private action enforcing its tegulations lacks power to create an affirmative

defense in that action, then an agency with no authority to intesrvene cannot grant an

13 47 U.S.C. § 227(e) (6)(C).
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outright “waivet” of a defendant’s liability, The Commission is limited to parti;.:ipating in
ptivate TCPA actions “as amicus curiae,” as it often does. !>

In sum, the Commission has no powet to intetfete in a private TCPA lawsuit, Under
INRDC, the Commission could not cteate an affitmative defense of “confusion” that Alma,
ASD, Den-Mat, and Sttyket could then attempt to prove up in court.!3 If the Commission
cannot do that, it cannot take the mote radical step of simply “waiving” the violation
without requiting these petitionets to prove (ot with respect to Alma, ASD, and Stryker,
even clain) they were “confused.”

Plaintiffs recognize the Commission issued waivers in the Opt-Out Orc{er, but that
should not stop it ftom teaching the cottect conclusion on the Alma, ASD, Den-Mat, and
Stryket petitions. The fact that an improper action has been taken once is no justification for
doing it again. Plaintiffs tespect that some members of the Commission maintain the 2006
opt-out tegulation was #/tra vires. But the principled stance would be to state that position
cleatly (as these Commissionets did in their statements dissenting in patt from the Opt-Out
Otrder), while denying waivets to Alma, ASD, Den-Mat, and Sttyker as beyond the
Commission’s powet. T'wo wrongs do not make a tight, and taking unauthorized action to

rectify anothet petceived unauthotized action does not reflect the rule of law,

5 See, e.., Palm Beach Golf Ctr.-Boea, Inc. v. Sarvis, ~- F.3d -, 2014 WL 5471916, at *6 (11th Cir, Oct,
30, 2014) (telying on FCC intetpretation of TCPA fax rules in amicus letter submitted at coutt’s
request).

%5 Den-Mat has raised the Opt-Out Order as an affirmative defense, assetting that “[a]t all times
herein, Den-Mat was reasonably uncestain about whether the opt-out notice requirement , , . applied
to faxes sent with the tecipient’s ptiot permission” and “Den-Mat is entitled to retroactive relief for
those faxes, if any, that ate determined to have been sent with an insufficient opt-out notice.” Den-

Mar, Answer (Doc. 21) at 8,
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B. A waiver would violate the separation of powers, both with respect to
the judiciaty and Congtress, )

Although NRDC, discussed above, implicates the separation of powers, it does not
use that term., The seminal separation-of-powets case is Unéted States v. Klein, 56 whete
Congtess passed a statute intended to undesmine a seties of presidential pardons issued
duting and after the Civil Wat to formet members of the Confederacy. The statute ditected
the coutts to treat the pardons as conclusive evidence of guilt in proceedings brought by
such persons seeking compensation for the confiscation of private propetty by the
govesnment duting the war, justifying the seizure of their property.!>?

The Supreme Coutt held the statute violated the separation of powets by forcing a
“¢ule of decision” on the judiciaty that impermissibly directed findings and results in
patticular cases.!8 The Coutt held one branch of government cannot “presctibe a tule fot
the decision of a cause in a patticulat way” to the judicial branch and struck down the law. 1>

But dictating a “rule of decision” is ptecisely what the “waivers” requested by Alma,
ASD, Den-Mat, and Stryker seek to accomplish, The goal, as these petitionets do not
hesitate to admit, is to prevent the disttict coutts presiding over their cases from finding “a
violation” of the regulations presctibed undet the statute, If the waivers are granted, the
statute will remain the same, The regulations will temain the same. But the courts will be told

they cannot find “a violation™ of the regulations under the statute because the Commission

156 80 U.S. 128, 14748, 13 Wall, 128, 20 L.Ed. 519 (1872).

157 Id.
% 1d, at 146.
159 Id.
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has tuled Alma, ASD, Den-Mat, and Stryket wete “confused” ot “presumptively” confused.
That the Commission cannot do.

Alma, ASD, Den-Mat, and Stryker might argue that the courts could still find a
violation of the regulation aftet a waivet; they simply cannot award damages. That does not
save theit atgument because then the “waivet” would abrogate Congtess’s directive that
when the “approptiate coutt” finds “a violation,” the ptivate plaintiff is automatically
entitled to a minimum $500 in statutory damages.'® The Commission has no power to
“waive” a statute,!¢! From either angle, the Commission cannot encroach on the judiciaty or

Congtess in the manner contemplated by the Alma, ASD, Den-Mat, and Stryker petitions,

and it should deny these waivers.

II,  Alma, ASD, Den-Mat, and Stryket ate not “similatly situated” to the
petitionets covered by the Opt-Out Order, no matter what the standard for a

waiver,
A, Almais not “similatly situated.”

1. Alma claims it “was not aware” of the opt-out regulation, not that
it was “confused” by it, and “simple ighorance” of the law is not

a sufficient basis fot a waiver,

Alma claims it “was not awate” of the requitement to include compliant opt-out

notice on faxes sent undet a claim of prior exptess invitation ot permission when it sent the

'© 47 US.C. § 227(b)(3).

U Tn 10 Maricopa Community College District Reguest for Experimental Anthority to Relax Standards for Public
Radio Underwriting Annonncements on KJZZ(FM) and KBAQ(FM), Phoenix, Arigona, FID Nos, 40095 &
40096, Mem, Op. & Otder (tel. Nov. 24, 2014) (“The Commission’s powet to waive its own Rules
cannot confer upon it any authotity to ignote a statute. While some portions of the Act contain
specific language authotizing the Commission to waive provisions thereof, the Act grants no such
authotity with respect to Section 399B.23.”),
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faxes at issue in the undetlying litigation.162 Taken at face value, Alma was simply ignotant of
the law, which the Commission ruled in the Opt-Out Ordet is insufficient for a waivet from
§ 64.1200(a)(4)(iv).163 If the standard is actual “confusion” about the law, as opposed to

simple ignorance, the Commission should deny the Alma petition on this basis alone.

2, Any “presumption” of confusion is rebutted because Alma had
actual knowledge of the opt-out requirements ptior to sending its
faxes in 2011,

If the standard for a waiver from § 64.1200(a)(4)(iv) is that a petitioner is considered
“presumptively” confused in the absence of evidence the petitioner was simply ignotant of
the law ot “understood” that it “did, in fact, have to comply with the opt-out notice
requitement,”64 then the presumption is rebutted with respect to Alma. Despite its claim
that it was “not aware” of the opt-out tequitement, there is ample evidence Alma had actual

knowledge of § 64.1200(a)(4)(iv) when it sent its faxes, at least with respect to the faxes sent

in September and October 2011,

Fist, Dr. Geismann sued Alma on Octobet 1, 2008, for violating “the regulatidns
prescribed under 47 U.S.C, sec. 227(b)” in general, and for violating “47 C.F.R. sec.
64.1200(a)([4]),” in patticulat.'s5 Alma’s counsel in the Geismann matter must have read the
regulation their client was accused of violating, which stated then (as it does today), “[a]
facsimile advertisement that is sent to a recipient that has provided prior express invitation

ot petmission to the sendet must include an opt-out notice that complies with the

12 Alma Pet, at 4.

' Opt-Out Otder 9 26.
164 Id.

1% Bx, A1 13 & 23.
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requitements in patagtaph (a)(4)(iii) of this section.”16¢ The regulation does not refet to
footnote 154 in the 2006 Junk Fax Otdet ot the notice of rulemaking leading up to the
otdet, which are the only two soutces of “confusion” identified by the Commission. Even if
Alma’s attotneys in the Gedsmann litigation failed to advise Alma of the regulation, at least
with respect to the 2011 faxes, actual knowledge of § 64.1200(a)(4)(iv) is imputed to Alma,!¢7
Second, Alma changed its opt-out notice throughout the class period in an apparent
attempt to comply with the rules. The December 2007 fax attached to the Gedsmann
complaint provides a phone number but no fax number,'68 The July—August 2008 faxes
attached to the Physicians Healthsourve complaint added a fax number, as required by the
regulation.1$? Then, in September and October 2011, Alma changed the opt-out notice again,
dropping the phone number, but taking a step forward by advising the tecipient to provide
the fax numbet “to which the request telates,” as requited for an enforceable opt-out request
undet § 64,1200(a)(4)(v)(A).!70 Alma may not have done a very good job of complying with
the rules, but it was not confused about whether compliance was required. |
Third, Alma’s contract with Westfax states Alma “will fully comply with” the
applicable “laws, tules and regulations, including in particular, the Telephone Consumer
Protection Act (‘TCPA’) and all state laws similar or related thereto” and warns that “[t]he

TCPA provides that the sender is solely liable for opt-out notice compliance and

166 § 64.1200(a)(4) (iv).

167 See, e.g., Restatement (Second) of Agency § 268 (“[N]otification given to an agent is notice to the
principal” if given “to an agent authotized to receive it.”),

' Bx. A; see 47 C.F.R. § 64.1200(a)(4) i),
' Physicians Healthsonrce n. Alma, Compl., (Doc. 1), Ex. A,
170 BEx, D,
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violations.”171 Alma therefore had actual knowledge that thete were “laws, rules and
regulations” governing its conduct. If anything should be “presumed” based on this record,
it is that Alma investigated what the tegulations it promised to comply with requited,

Foutth, Alma put each fax image through a “sign-off process” in which the content
was apptoved by Alma’s senior ditector of matketing, Alma’s regulatoty depattment, Alma’s
general manager, and Alma’s legal department.’”? Alma’s legal department shoyld be
“presumed” to know about the laws governing fax advertisements when signing off on fax
advertisements.

At the vety least, the combination of factors here—the 2008 lawsuit alleging
violations of § 64,1200(a)(4), the evolution of the opt-out notice toward compliance, the
contract with Westfax, and the “sign off” by Alma’s legal department—is sufficient to sebut
any “presumption” of confusion created by the notice of rulemaking and footnote 154
(neither of which Alma claits to have read). Under these citcumstances, even if there is a
presumption that Alma was “confused” about whether opt-out notice was tequited when it
sent its faxes, that presumptions is tebutted,

B.  ASD is not “similatly situated.”

1. ASD claims it “did not understand” the opt-out regulation, but it
does not claim its misundetstanding resulted from footnote 154
ot the notice of rulemaking.

ASD admits it knew about the opt-out tegulations when it sent the faxes at issue in

the undetlying litigation, but claims it “did not understand the opt-out requirement to apply

" Physicians Healthsource v. Alma, Westfax/Alma Customer Agreement (Doc. 78-6) 114, 7.
' Jd., Deposition of Katen Wheeler (Doc. 78-2) at 55, ’
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to solicited faxes.”173 ASD does not, however, explain why it had this misundetstanding, 174
ASD does not, for example, claim its misunderstanding resulted from reading footnote 154
ot the notice of rulemaking,!75

Thus, based on the record before the Commission, it is just as likely ASD
misundetstood the law because it obtained bad legal advice (ot ignored good legal advice, for
that matter), If the standatd is actual “confusion” about the law resulting from“footnote 154

and the notce of rulemaking, then the Commission should deny the ASD petition on this
ground alone,

2, ASD’s potential liability is not “massive” when compated to its
financial resoutces.

ASD argues it is “potentially subject to massive liability” in the litigation, but it makes
no effott to quantify the potential losses ot compate them with ASD’s financial resoutces, 76
“What might be ‘tuinous’ to a company of modest size might be metely unpleasant to a

behemoth,”17” Thus, in order to detetmine whether the potential losses are “significant”

enough to justify a waivet, the Commission should consider the financial resoutces of the

defendant compated to the size of the potential loss.

15 ASD Pet, at 5.
174 Id-
' Id, at 1-5.

0 1d, at 5,
77 Seg In re Delta Aér Lines, 310 F.3d 953, 961 (6th Cix, 2002).
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ASD is a highly profitable pharmaceutical company responsible for $673 million in
income to its parent cotporation in 2014 alone.!” The parent holds $1.8 billion in cash and
cash equivalents.'7? ASD admits it sent fax advertisements to mote than 10,000 petsons
asing a putchased, third-pasty list, but it has not produced documents showing the numbet
of Faxes sent. Unless ASD is willing to provide that numbet in its teply comments, the
Commission should presume ASD is subject to potential liability of between $5 million
(10,000 faxes at $500 pes fax) and $15 million ($1,500 per fax). That is not a “massive”
liability for ASD. It is not even “material,” in the sense that a reasonable investot would take
it into the ovetall mix of information in deciding whethet to invest in the company, which is

why the litigation is not disclosed in ASD’s Form 10-K as a “tisk factor.”180

C.  Den-Mat is not “similatly situated,”

1 Den-Mat claims it was “confused” about whether opt-out notice
was tequited, but it does not claim its confusion resulted from
footnote 154 or the notice of rulemaking,

Unlike Alma, ASD, and Sttyket, Den-Mat states it was actually “confused as to
whethet Solicited Faxes must include an opt-out notice” when it sent the faxes at issue in the
underlying litigation. '8! But Den-Mat does not explain why it was confused. For example, it

does not claim anyone at the company ever tead footnote 154 or the notice of tulemaking, 82

78 S AmerisourceBergen Corp. 2014 Form 10-K at 69-71, available at
http:/ /www.sec.gov/Atchives/edgat/data/1140859/0001 04746914009555/22222308210-k.htm at

6971,

" Id, at 22,

1% 14, at 68—69,

81 Den-Mat Pet. at 7.
82 14, at 1-8.
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As with ASD, it is just as likely Den-Mat was “confused” because it obtained bad legal
advice or ignored good legal advice. In the absence of additional evidence on this point, if
the standard is actual “confusion” resulting from the “combination of factors™identified in
the Opt-Out Ordet (footnote 154 and the notice of rulemaking), then the Commission

should deny the Den-Mat petition on this ground alone,

2, Any presumption of “confusion” should be put on hold to allow
investigation into whether Den-Mat was awate of the opt-out
rules when it sent its faxes.

If the Commission “ptesumptively” accepts Den-Mat’s assertion that it was
“confused” about the law when it sent its faxes, then Dt, Laub at this time has no rebuttal
evidence that Den-Mat was simply ignorant of the law ot had actual knowledge of the law,
The undetlying lawsuit was filed three months ago, and no discovery has been tonducted,

Dr. Laub has a due-process tight to investigate whether Den-Mat was awate of the
opt-out tules if that factor is dispositive of his private right of action under the TCPA.1#
'The Commission may hold such “ptoceedings as it may deem necessaty” for such purposes
and may “subpoena witnesses and tequite the production of evidence” as the Commission
determines “will best setve the putposes of such proceedings.”18 In the alternative, Dr.
Laub requests the Commission stay a tuling on the Den-Mat petition and order that it will

not rule on the petition until Plaintiff has completed discovery regarding Den-Mat’s actual

"8 See, o.g., Applications of Comeast Corp, and Time Warner Cable Inc. For Consent To Assign or Transfer
Control of Licenses and Authorigations, MB Docket No. 14-57; Applications of ATST, Ine. and DIRECTV
For Consent To Assign or Transfer Control of Licenses and Aunthorigations, MB Docket No, 14-90, Dissenting
Statement of Commissionet Pai (atguing Commission violated petitioners’ “due process rights” by
denying “setious arguments that merit the Commission’s thoughtful consideration”),

847 CFR. § 1.1.
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lknowledge (ot lack theteof) of the law priot to sending its faxes before the United States

District Court for the Central District of California,

3. Den-Mat has provided no evidence that it faces “ctushing”
potential liability in the private litigation,

Den-Mat claims it faces the tisk of “ctushing” liability in the litigation, but it provides
no cvidence to suppott that contention, No discovety has been conducted, and the opetative
allegation is that Den-Mat sent “at least fotty” faxes in violations of the TCPA.185 Den-Mat
denies that allegation, '8 Putting aside the denial, the record before the Cornrni;sion is that
Den-Mat is subject to potential liability between $20,000 (at $500 per fax) and $60,000 (at
$1,500 per fax).

Den-Mat has provided no evidence of its financial resources, but it claims to have
“mote than 400 employees.”1¥7 It is debatable whether 400 employees qualiﬁesvas “a small
company,” as Den-Mat’s petition describes it,'® but in the absence of any countetvailing

evidence, the Commission should not presume Den-Mat’s potential liability would be

“crushing” ot even “significant” in relation to its financial resources,

D.  Stryker is not “similarly situated.”

1, Stryker does not claim it was “confused” about whether opt-out
notice was tequired when it sent its faxes.

Unlike Alma, ASD, and Den-Mat, Stryker does not claim it was “was not awate” of

the opt-out tules, “did not undetstand” those rules, or was “confused” about those tules

"85 Den-Mat, Compl. (Doc. 1) § 19.

% Id,, Answer (Doc, 21) {9 15, 19,
¥ http:/ /www.denmat.com/histoty.
'® Den-Mat Pet. at 1.
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when it sent it faxes,!8 Stryker does not claim it evet read footnote 154 or the notice of

rulemaking, 1% If the standatd is actual “confusion” about the law, then the Commission

should deny Stryket’s petition on this ground alone.

v

2, Any presumption of confusion is rebutted because Stryker had
actual notice of the opt-out rules when it sent its faxes.

Steyker obtained its list of fax numbers under an obligation to include “conspicuously
located” opt-out notice complying with “all laws and regulations governing the transmission
of unsolicited advertisements and facsimile communications,”!?! Thus, Strykér”knew thete
wete “regulations” governing fax transmission of “unsolicited advertisements” in particular
and “facsimile communications” in general,

If Stryker had investigated the “tegulations” it promised to follow, it would have tead
that “[a] facsimile advettisement that is sent to a recipient that has provided ptior exptess
invitation or permission to the sendet must include an opt-out notice that complies with the
requitements in patagtaph (a)(4)(iii) of this section.”1%2 It would not have read footnote 154
in the 2006 Junk Fax Otdet. Not would it have known about the atguably inadequate notice
of rulemaking that was issued years eatliet. It simply would have read the plain language of
the regulation and known that it was requited to include opt-out language if it intended to
claim petrmission in a future lawsuit, At the very least, this evidence tebuts any

“presumption” of confusion under the Opt-Out Otdet.

"% Stryker Pet. at 14,

0 1. at 1-5.
Y Physicians Healthsource v. Stryker, Conditions of Usage for Facsimile Transmissions (Doc, 92-4),
Page ID 2527,

2 47 CFR. § 64.1200) 4) ).
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3. Stryket’s potential liability is not “significant” in compatison to
its financial resources.

Sttykes complains it faces “millions of dollats in statutory damages,” but unlike Alma,
ASD, and Den-Mat, it does not claim that would be a “massive,” “crushing,” or even
“significant” loss for Sttyket.1% Stryket’s maximum exposure for the 15,041 faxes coveted by
the Physicians Healthsource class definition is $22.56 million, That is 0.38% of Sttyket Cotp.’s
gross profit in 2013.194 If Stryker had to wtite a check for that amount today, it would
diminish its “on hand” cash and cash equivalents by 0.56%.1%% That is why Strykesr does not
disclose the Physicians Healthsource litigation as a matetial “sisk factor” in its SEC filings.1% Its
potential liability is infinitesimal when compared to its financial tesoutces.

Paying a judgment in the Physicians Healthsonrve case would, at worst, be “metely
unpleasant” for a “behemoth” like Stryker,197 To the extent the threat of “significant”

liability was a factot in the Opt-Out Otder, that threat is not present with respect to Stryker.

III, The proceedings on reconsideration of the 2006 Junk Fax Order—which the
Commission has not yet considered on a waiver petition—demonstrate
interested parties immediately understood the opt-out rules and were not
“confused” by foothote 154 ot the notice of rulemaking.

The proceedings following the 2006 Junk Fax Order were not discussed in any of the
petitions coveted by the Opt-Out Otdet ot any of the comments on those petitions. The

record of those proceedings demonsttates that regulated parties immediately understood that

"% Stryker Pet. at 3.

194 Stryker Corp. Form 8-K, a7
http:/ /www.sec.gov/Archives/edgas/data/310764/000031076414000008/ sykexhlbltm 2214.htm,

"5 14, at 9,
1% 14, at 18,
7 See In re Delta Air Lines, 310 F.3d at 961,



the plain language of the 2006 tules required opt-out notice on faxes sent with pesmission
and that no one was “confused” by footnote 154 or the notice d‘ rulemaking, There were
two petitions for reconsideration of the 2006 Junk Fax Otder, one of which was filed by the
law fitm of Levanthal Senter & Letman (“LSL”) on behalf of CBS and othet broadcasting
clients on June 2, 2006,!%

The LSL petition noted that the new tules required “that all faxed advettisements
include an opt-out notice,” including those sent with permission,? The LSL petition did not
seek reconéidefation of the rule; it sought clarification that it could place the opt-out notice
on a cover page, atguing consumets who previously gave permission would still be able to
“exercise their right to opt-out of unwanted faxed advettisements,”2%0 Public notice of the
LSL petition for reconsidetation was published in the Federal Register pursuant to Rule
1.429(e) on June 28, 2006201

Three patties filed comments on the LSL petition, including the Ametican Society of
Association Executives (“ASAE”) and the Named State Broadcastets Associations
(“NSBA”).202 The ASAE acknowledged that the 2006 Junk Fax Order states, “entities that

send facsimile advettisements to consumets from whom they obtained permission, must

"8 Tnn re Rules & Regulations Inplementing the Telephone Consumer Protection Act of 1991, Junk Fas: Prevention
At of 2005, CG Nos, 02-278, 05-338, Petition for Reconsideration ot Clatification of Levanthal

Senter & Letman PLLC (June 2, 2006) (“LSL Petition”) at 1,
" Id, at 2.

" 1d. at 7.
2V Petitions for Reconsideration of Action in Rulemaking Proceeding, 71 Fed, Reg. 36798, 36798 (June 28,
2006).

22 Ritles and Regulations Implementing the Telephone Consumer Protection Act of 1991, CG Nos, 02-278, 05-
338, Comments of American Society of Association Executives (July 12, 2006); National Association
Broadcasters Comments (July 13, 2006); Joint Comments of the Named State Broadcastets

Associations (July 13, 2006).



include on the advertisements theit opt-out notice and contact information to allow

consumets to stop unwanted faxes in the future,”203
The ASAE argued the “plain language” of this rule inapproptiately extended to

“solicited facsimile advertisements” and asked the Commission to “vacate” it.2% The
relevant section of ASAE’s 2006 comments reads as follows in its entitety:

The plain language of this provision imposes the opt-out notice requirement
on both unsolicited and solicited facsimile advertisements. The Fax Act
tequites advettisets to include such notices only on any #asolivited facsimile
advertisement, but neither the Fax Act nor the Telephone Consumet
Protection Act of 1991 (“T'CPA”) authotizes the Commission to impose any
notice requitement on sokited facsimile advertisements,

By applying the notice tequitement to solicited facsimile advertisements, the
Commission has exceeded its authotity, especially with trespect to nonprofit
associations. In the Fax Act, Congtess explicitly authorized the Commission
to exempt nonprofit professional and trade associations from any notice
tequitement whatsoever. This provision demonstrates that Congtess
tecognized the favored, unique position of nonprofit associations and did not
intend fotr the Commission to impose additional tequitements on such
associations — especially tequirements unauthotized by Congress through the
Fax Act, the TCPA, or otherwise.

Accotdingly, ASAE tespectfully urges the Commission to vacate the portion
of the Repott and Order that imposes a notice requirement with trespect to
soltetted facsimile advertisements, 205

The ASAE did not atrgue footnote 154 ot the notice of rulemaking made the ruling

“confusing,”?6 It argued the “plain language” was clear, 207

3 ASAE Comments at 4.
24 14, at 2,

205 Id, at 4-5.

206 17

207 74

42 ]



The NSBA raised the same atguments, asking the Commission to “vacate the notice
requirement to the extent it applies to solicited facsimile advertisements” on the basis that
the Commission “lack[ed] the authority” to issue it under the TCPA.2% The NSBA atgued
the Commission should “on its own motion” cottect this “ctitical flaw” in the 2006 Junk
Fax Otder, 209

Following the ASAE and NSBA comments, eithet of the two parties that filed timely
petitions for teconsidetation of the 2006 order (the Direct Marketing Association and LSL)
could have sought to “supplement” their petitions to atgue that the rules were “confusing”
via a “sepatate pleading stating the grounds for acceptance of the supplement,’; as allowed
by Rule 1.429.210 Neither petitionet did so.

On October 14, 2008, the Commission decided the two petitions for reconsideration,
which it granted in past and denied in part.2!! The Commission denied LSL'’s tequest to
allow opt-out notice to appeat on a cover page,?!? The order does not expressl§ addtess the

challenges to the Commission’s statutoty authority to require opt-out notice on faxes sent

with permission raised in in the ASAE and NSBA comments,?13

28 Named State Broadcasters Associations Comments at 3,

M T4, at 5-6,

2047 C.ER. § 1.429%; soe also 215t Centnyy Telesis Joint Venture v. FCC, 318 F.3d 192, 199 (D.C. Cir.
2003) (refusing to considet constitutional challenge on appeal where pasty sought to supplement a
timely petition for reconsideration but failed to explain why argument was omitted from petition).

2" T 1¢ Rurles @& Regulations Inmplementing the Telgphone Consumer Protection Act of 1991; Junk Fax: Prevention
At of 2005, CG Nos, 02-278, 05-338, Order on Reconsideration, 23 FCC Red 15059 (rel, Oct. 14,

2008) 9 23.
22 14, 4 15.
23 14, 99 1-24,
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No patty petitioned fot teconsidetation of the 2008 order pursuant to Rule 1.429 on
the basis that the rules were “confusing,”?'* No patty appeéled the 2006 otdet ot the 2008
ordet undet the Communications Act and the Hobbs Act on the basis that the rules were
“confusing” or violated the notice tequitements of the Administrative Procedures Act. No
patty filed a petition to “clarify” the rule until more than two yeats later, when Anda filed its
petition November 30, 2010. No patty petitioned to tepeal or amend the opt-out-notice rule
until neatly five years later, when Staples filed its petition July 19, 2013,

In sum, the recotd of proceedings demonstrates that regulated parties immediately
understood the plain language of the tules and wete not confused by footnote 154 or the
notice of rulemaking. Contempotaneous legal observers immediately understood the tule.2!5
The coutts undetstood the plain language of the rule,?!¢ Thete is no evidence in the recotd
of anyone in patticular ever actually being “confused” by footnote 154 ot the notice of
rulemaking and, in light of the recotd on the 2006 petitions for reconsideration (which was
not consideted in the Opt-Out Otdet), thete is now affirmative evidence in the record that

regulated patties wete not confused. Based on this recotd, the Commission cannot

reasonably find that Alma, ASD, Den-Mat, or Stryker were actually “confused” about the

2447 CF.R. § 1.429; soe N, Am. Telecomme’ns Ass’n v. FCC, 772 F.2d 1282, 1286 (7th Cit, 1985)
(telecommunications association could obtain review of FCC ordets by appealing from FCC’s
subsequent teconsideration decision within appropriate time, even though association’s priotr appeal
of substantive FCC otdet had been dismissed as untimely).

215 See, e,0., FCC Isswes Regulations Implementing Junk Fax Prevention Ast, 60 Consumer Fin, L.Q. Rep. 401 |
(Fall 2006) (“The opt-out notice must be included in all facsimile advertisements, including those
based on an established business telationship ot in response to a recipient’s priot express invitation
ot permission,”), .

26 See, 0,8, In re Sandusky Wellness Cr., LLC, 570 F. App’x 437 (6th Cit. 2014) (otdeting district coutt
to apply the rule); Nack v. Walburg, 715 F.3d 680, 687 (8th Cir. 2013) (citing “plain language” of the
vule); Ira Foltzman, C.P.A. v. Turza, 728 F.3d (82, 683 (7th Cir. 2013) (applying plain language of the
tule in affirming class certification and summaty judgment),
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law or that they were “presumptively” confused about the law in the absence of evidence of

simple ignorance ot actual knowledge.

IV.  Allowing Alma, ASD, Den-Mat, and Stryker to send opt-out-free fax
advertisements until Aptil 30, 2015, would endanger public health and safety.

Even if the Commission grants Alma, ASD, Den-Mat, and Stryker refroactive waivers
for past conduct, it should not grant them prospective waivers immunizing them’from future
violations of § 64.1200(2)(4)(iv) through April 30, 2015, These petitioners have a history of
tasgeting doctots and other medical professionals with their faxes, Congtess found in the
TCPA that “when an emetgency or medical assistance telephone line is seized,” untestricted
advettising can be “a tisk to public safety.”?'7 Two doctors commented in these proceedings
that they use fax technology to transmit and teceive time-sensitive patent information and
that unwanted fax advertisements disrupt patient care,?'8

The Opt-Out Otder ruled that the “interplay” between the notice requirement and
the requirement that an opt-out tequest is enforceable only if it uses the instruétions on the
fax did not counsel against a resroactive waivet under the “particular circumstances” at issue.?!?
But it did not expressly address the interplay of those rules with respect to a prospective

waivet. Plaintiffs request the Commission do so with respect to the cutrent petitions out of

concetn for public health and safety.

7 Telephone Consumet Protection Act of 1991, Pub. L. 102-243, § 2(5) (Dec. 20, 1991).

2% $¢ Comments of Dt. John Laty, M.D., CG Docket No, 05-338 (Feb. 19, 2014) (stating Dr. Lary’s
office “receives many unsolicited and unwanted faxes” and that it is “disruptive and potentially
dangerous”); TCPA Pls,” Ex Patte Notice, CG Docket No, 05-338 (Aug. 27, 2014) (summarizing Dr.
Richard Maynatd’s comments in meeting with Commission staff that his office is oftén required to
send and receive patient information by fax and that fax advertisements disrupt his practice).

? Opt-Out Otder § 25, n.91,
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Unbound by § 64.1200(a)(4)(iv), Alma, ASD, Den-Mat, and Stryker would be free to
send faxes with no opt-out mechanisms to theit preferred targets until April 30, 2015. That
would “effectively lock in” any petmission they have today by making it impossible to
revoke permission, which is precisely what the Commission sought to avoid in the Opt-Out
Otrder.?20 If, for example, a doctot agteed to receive one fax advertisement for a parFicular
product from one of the petitionets, the petitioner could then program its softwate (or
instruct its fax broadcaster) to send fax advettisements to the doctor’s fax line continnonsly
until 11:59 p.m. on April 30, 2015. The doctot’s fax machine would be useless for anything
but printing advestisements for months, and there would be nothing the doctor could do to
stop it Not even filing a lawsuit under the TCPA’s private tight of action would tevoke
petmission, because that is not an authotized opt-out mechanism, 22!

TCPA defendants typically respond that all faxes must include headet information,
and fax advertisements usually include some kind of contact information to putchase a
product, sign up for a “ftee seminat,” etc., so the recipient could use these avenues to
communicate an opt-out request. The problem is that the Commission has alteady tuled that
permission may be tevoked only by “using the telephone number, facsimile number, website
addtess or email address provided by the sendet én #s gpt-out notive.”??2 The Opt-Out Otder

expressly declined to change that rule or grant a reciprocal “waiver” of the fax tecipient’s

obligations.??3

20 Id. 9§ 20.

2! 47 C.F.R. § 64.1200(2)(4)(¥).
?22 2006 Junk Fax Otder § 34.
2 Opt-Out Otder § 25, n.91,
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Thus, if Alma, ASD, Den-Mat, and Stryket choose not to include opt-out notice on
fax advertisements they contend ate sent a doctot’s permission until April 30, 2015, then the
doctots will have no way to tevoke permission, A telephone call to the number provided by
the sendet for sales ot to tegister for the “free seminat” is not an enforceable opt-out
request; it is an informal complaint that the sender is free to ignote. The Opt-Out Otder
concluded this was an acceptable trade-off with tespect to faxes sent in the pass,?** but the
patties who sent those faxes wete ostensibly “confused” about whether their faxes wete
legal, which would have tempered the faxing activity of a reasonable person, Granting
immunity for faxes sent in the fzure by Alma, ASD, Den-Mat, and Stryker, in contrast,
would give these patties free teign to send as many “locked in” fax advertisements as
possible to doctots for the next several months.

The risk is especially acute with respect to Alma, ASD, and Stryker—it is unknown
how Den-Mat obtained its fax list or what its basis for claiming permission is—since these
petitionets contend a fax advettiser can obtain prior express permission simply by asking
doctots to provide theit fax numbets (Alma) ot by purchasing a list from a thitd party (ASD
and Stryker). Granting these petitioners prospective waivers will embolden these
misconceptions and encoutage petitioners to send fax advertisements to medical-care
ptovidets who need their fax machines to be available for legitimate business. In sum,
allowing Alma, ASD, Den-Mat, and Stryker to opt-out-free faxes to doctors from whom
they claim to have obtained “ptior express invitation or permission” until April 30, 2015,

would threaten public health and safety.

2241(/.
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Conclusion

The Commission should deny the Alma, ASD, Den-Mat, and Stryker pétitions for
walvets because the Commission has no authotity to “waive” a tegulation in a ptivate tight
of action undes the TCPA and doing so would enctoach on the judiciaty’s power to
determine whether “a violation” of the regulations has taken place and Congress’s power to
impose statutory damages for “each such violation.” These petitioners are also“not “similarly
situated” to the petitioners covered by the Opt-Out Otrder, since Alma and Stryker had
actual knowledge of the rules when they sent theit faxes, ASD bought third-patty lists of fax
numbets, and the only petitionet to claim it was actually “confused,” Den-Mat, does not
claim it was confused as a tesult of the factors identified in the Opt-Out Otder,

In addition, the Commission should consider the 2006 proceedings after the opt-out
tegulation was issued, which demonstrate that regulated patties immediately understood the
plain language of the opt-out rules and were not “confused” by footnote 154 ot the notice of
trulemaking, rebutting any presumption of “confusion” (if that is indeed the sta;qdatd).

Finally, the Commission should not grant prospective waivers to Alma, ASD, Den-
Mat, and Sttyket because these petitionets target doctors and other medical-care providers
with fax advettisements, and a prospective waiver would allow them to “effectively lock in”

permission by sending opt-out-free fax advertisements until April 30, 2015, thréatening

public health and safety.

Respectfully submitted,

By:  s/Brian J. Wanca
Brian J, Wanca

48



Glenn L. Hara

Andetson + Wanca

3701 Algonquin Road, Suite 760
Rolling Meadows, IL 60008
Telephone: (847) 368-1500
Facsimile: (847) 368-1501
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ISTATE OF MISSOURI

COUNTY OF ST. LOUIS

IN THE CIRCUIT COURT OF THE COUNTY OF ST. LOUIS
STATE OF MISSOURI

RADHA GEISMANN, MD PC )
) AR N Az
) Cause No. 0&» Q/"‘ (/M‘///Z//
Plaintiff, )
) Division
)
V. )
ALMA LASERS, INC Y AMOUNT OVER $3000
) .
Serve at:. ) DAMAGES EXCEEDING
CT CORPORATION SYSTEM)  $25,000
Registered Agent )
208 So. Lasalle St. )
Suite 814 | )
Chicago, IL 60604 )
)
(County of Cook, IL) )
y 4k ]
Defendant, )
)
PETITION

BREACH OF TELEPHONE CONSUMER PROTECTION ACT

DEFENDANT PARTY
ALMA LASERS, INC (ALMA)

1. Defendant, Alma Lasers, Inc., (hereafter Alma), is registered In the
state of Illinols as a forelgn corporation doing business at 485 Half Day Rd.,

Buffalo Grove, IL.

/

2. Defendant Alma transacts any business In Missouri as contemplated

EXHIBIT A



by R.S.Mo. sec, 506.500(1), and this cause of action arises out of such
transaction(s).

3. Defendant Ama has committed one or more tortious acts in Missouri
as contemplated by R.5. Mo, sec. 506.500(3), and this cause of action arises

out of such act(s)..

4. Upon information and bellef, Defendant-Alma has sent, caused to be
sent, or allowed to be sent, numerous.facsimile and / or advertising materlals
to reciplents In the state of Missouri,

5. Defendant Alma is without any property, bank accounts,.or other
assets in Missour], and is as'if insolvent In this state, and as a consequence,

Plaintiff has no adequate remedy at law.

RISDICTION
| 6. This Court has subject matter jurisdiction over this action pursuant
to R.S. Mo. section 407.025.

7. Venue Is proper in this Court pursuant te R.S. Mo. Section 407.020
. [in that the acts described Infra occurred, among other places, In St. Louls

County, Missourl..

COUNT I
COMES NOW Plaintiff, Radha Gelsmann, MD PC, and for Its cause of

action (COUNT 1) agalﬁst-Defendant,states as follows:

8. Plaintiff is a doctor, licensed to practice medicine In -Missourl, with a
principal place of business in Missouri, and has a fax teleplione service at

(314) 872-9174.,

9. Plaintiff has authorized Radha Geismann, licensed doctor, to
proceed with sald lawsuit.




10. Between December 2007 and the present, Defendant or its
agent(s) sent, caused to be sent, or allowed to be sent, more than elght (8)
transmlssnons by fax to Plamtlff's telephone facsimlile:machine at the above

Fax telephone number.

11. Attached hereto marked as Exhibit A Is a copy of an
advertisement faxed by Defendant.

12, The fax transmission of the document attached as EXHIBIT A
contains material advertising the commerclal avallabllity of any property

goods or services.

13. Between December 2007 and the present Defendant or Its
lagent(s) sent, caused to be sent, or allowed to be sent, unsolicited
transmissions by fax to Plaintiff’s fax telephone number in violation of 47
|U.S.C. sec. 227(b)(1)(c) and 47 C.F.R. sec. 64,1200(a)(3).

14, Plaintiff did not authorize the Defendant to send the transmissions
by fax to Plaintiff.

15, Plaintiff did not otherwise authorize or-accept the transmissions by
fax pursuant to any exception under the Telecommunications Act of 1934, as
amended by the Telephone Consumer Protection Act of 1991 (TCPA), 47
U.S.C. sec. 227, nor did Plaintiff authorize or accept the transmissions by fax
pursuant »to»anfy exception to the rules promulgated by the Federal
Communications Commission (FCC).

16. Defendant’s sending of the unsolicited advertisements to Plaintiff
causes Plaintiff to pay for papér-and toner used by the facsimile machine
recelving these advertisements, The facsimlle machine and those supplies
would otherwise have been used to recelve requested messages.

17. Plaintiff’s receipt of Defendant’s unsollcited advertisements.
prevents other requested messages from being received. Moreaver,
Defendant’s unsolicitad faxas are bothersome and a harassment to Plaintiff.

18. Defendant or Its agent(s) knew it was sending, causing to be sent,




or-allowed to be sent the facsimiles.

19. Defendant or its agent(s) knew it was sending, causing to be sent,
or allowed to be sent advertising materials via facsimile.

20. Defendant:or its agent(s) voluntarily engaged in sending, causing
to be sent; or allowed to be sent the facsimiles.

21, Defendant or its agent(s) contacted Plaintiff’s fax number
intentionally, and not by acclident.

22, Defendant did not, does not presently, and has never had an
established business relatlonshlp with Plaintiff.

23. Defendant or its agent(s) wilifully or knowirigly (as defined in the
1934 Telecommunications Act) violated the regulations prescribed-under 47
U.S.C.'sec. 227(b), and, therefore, should be required to pay three (3) times
the amount of available damages under 47 U.S.C, sec. 227 (b)(3)(B).

WHEREFORE, Plaintiff, Radha Gelsmann, MD, PC, prays judgment
against Defendants in-an-amount exceeding twenty ~five thousand dollars
($25,000.00) plus Court costs and for such other and further relief as this

Court may deem proper,

COUNT TWO
‘Injunctive Relief

Count-One is restated as If set forth herein.

24, As provided by 47 U.S.C. sec. 227(b)(3)(A) Defendant or Its
agent(s) should be permanently enjoined. from sending any material
advertising the commercial avallability or quallty of any property, goods, or
services which is transmitted to any person’s facsimile machine withiout that
person’s prior express:invitation or permission or pursuant to an exception

under tha TCPA,




WHEREFORE, Plaintiff prays judgment agalnst Defendant in an

amount exceeding twenty-five thousand dollars ($25,000.00), that
Defendants be enjoined from sending unsolicited faxes as provided for under
the TCPA, plus court costs, and for such other and further rellef as this Court

deems proper.,

Respectfully submitted,
THE LAW OFFICE F JOAN M. LANDMANN, LLC

o / %/f[ A

)M .
Joan Landmann, MBE #57461
Attorney at Law
/ 1221 Locust St.
Suite 1000
St. Louls, MO 63103
Tel.: (314) 588-7630
Email: landmannlaw@sbcglobal.net
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RADHA D GEISMANN MD

12/11/07 11113 617-268-08559

»‘v%' .“““ % ‘ i
a: . M\‘*“ Comprehensive Medical Aesthetics
- Wt ‘
i%ﬂ ‘ xrwf,s:;,m) } Evening Seminar
f Alma Lasers presents a untque and comphimentary evgning tralning course

% /‘ o “,\4\ " w certificates included]

Vrwuwy

TUESDAY, FEBRUARY 26, 2008

TUITION: FREE
Course includes food and Kansas City, MO
beverage, lectures, hinds-on
treatmbnt obyervations, parking. EVENT TIME; 6:30 pm to 9:30.pm
and & certificate of attendance for 6:30.pm Registration
all physicians and staff attending, Wine and Hors d'oeuvres will be served
Registration is required & late
registration will bs accepted if EVENT LOCATION!
space i available; Kansas City Mattiott Country Club Plaza | 816-531-3000
4445 Main Street | Kansas City, MO 64111
OBJECTIVES:
Lectures and discyssions will SPEAKER:
review laser physics, safety, Amber Brown, MD, Bmergency Medicine
treatment parameters, Ownet, Cogmetic Care Clinio
techniques, and the latest fn laser
mhm‘fog-y' Paticipants wil EVENING SEMINAR FEATURES:
. * Practice Management ~ Building a Power Aesthetic Practice
-observe.patient treatments and » “Pain Free” Halr Removal
galh experience through a hands- « Skin Tightening
on lab, * Pixel- Fractional Resurfacing
= LIVE Patient Treatments
¢+ Cettificate of Training.

3** ] REGISTRATION FORM:
wow Ways o Register! -

] Yes!I'will attend the evening seminar on Tuesday, Febniary 26, 2007
[ Icannotattend, but-would Hke additional information,

Name of Attendee:
v - Speoialty:
R Facility Name;

Address:

To:ba vemoved from the fax Hst Vit dotcas -

please call 1:800,783,17.4, City: » - State: — Zip: ___
Phone:- . ' Fax:

W,:'z‘dm a Lasersy }E“mﬂll ) ;
eI} ThreawN TaeADIcey Additional Attendee Names: (print alearly for onrtifiontes)
www,AlmaLasers.com
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