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Of Counsel
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October 15, 2015

Lynne Montgomery, Esq.
Federal Communications Commission
Media Bureau
445 12th Street, SW
Washington, DC 20554

Re: MB Docket No. 14-258
CSR-8895-C

Dear Ms. Montgomery:

On behalf of Optical Telecommunications, Inc. and HControl Corporation (collectively,
“OpticalTel”), this is in response to your email dated October 5, 2015.

Consistent with its Answer submitted in this proceeding on April 14, 2015, OpticalTel fully
agrees with your assessment that OpticalTel is a Dish reseller and not a cable operator.1

OpticalTel’s responses to your specific questions are set forth below:

1) You are correct that the document provided as Attachment 2 to OpticalTel’s
Answer is a blank copy of the Exhibit A that, pursuant to the Dish “Neighborhood Value Program
Amendment,” served to replace Schedule 1 to the Dish Bulk Agreement in its entirety.2 This
form was offered to illustrate the fact that, during the period when this form was in use by Dish
(at least between 2005-2008), Dish did not offer a choice between “transport” and “non-
transport” with respect to local broadcast signals retransmitted by Dish.

Thus, at the time the Sail Harbour and Glades Country Club agreements were entered into,
while a Dish reseller could choose not to offer Dish’s lineup of retransmitted local broadcast
signals, if it elected to do so, such stations would be provided as part of the programming
package as to which Dish was solely responsible for securing any necessary retransmission

1
As explained in its Answer, OpticalTel has never believed that the facilities located at Sail Harbour or

Glades Country Club are “cable television systems” as defined by Section 76.5(a) of the Commission’s
rules. Nevertheless, in response to Sun’s assertion that such facilities were cable systems and in light of
the crippling financial penalties threatened by Sun, OpticalTel registered these communities at the FCC
and submitted compulsory license payments to the U.S. Copyright Office. In short, these prophylactic
steps were taken in an abundance of caution and as an additional demonstration of good faith.

2
In OpticalTel’s experience, Dish requires affiliates to execute the non-negotiable Bulk, Digital and

Neighborhood Value Program Amendment agreements simultaneously.
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consents. To the best of OpticalTel’s knowledge, Dish did not offer to provide “transport” of
local broadcast signals to third parties during this period.

As shown by Schedule 4(B) to the Cypress Trails agreement submitted as Attachment 1 to
OpticalTel’s Answer, at some time after 2008 and prior to the date of that agreement (November
2013), Dish began offering its affiliates both a “transport” and “non-transport” option in new
contracts with respect to the package of local broadcast signals retransmitted by Dish.
OpticalTel elected the “non-transport” option for Cypress Trails.

As you requested, we are providing an executed copy of the entire agreement for Sail Harbour
as Exhibit 1 hereto.

2) The previous Dish reseller at Glades Country Club was Accelerated Broadband,
LLC. To the best of OpticalTel’s knowledge, Accelerated Broadband has ceased operations
and thus would be unable to provide a copy of the Dish resale agreement for Glades Country
Club.

As shown by Exhibit 2 submitted herewith, Dish approved the assignment of resale agreements
covering thirteen communities from Accelerated Broadband to HControl Corporation
(OpticalTel) on December 19, 2012, including the resale agreements dated December 6, 2007
relating to Glades Country Club, thereby confirming that OpticalTel is an authorized Dish
reseller at that community. To the best of OpticalTel’s knowledge, it was never provided with a
copy of the executed Dish affiliation agreements for Glades Country Club.

Given the time frame during which the Dish resale agreements acquired from Accelerated
Broadband were executed, the parties have performed under these agreements in accordance
with the terms and conditions of the contemporaneous Sail Harbour agreements. Indeed,
attached as Exhibit 3 is an email from Dish confirming that the same contractual templates were
in use during the time frame when both the Sail Harbour and Glades Country Club agreements
were entered into, and attaching copies of agreements entered into by an unrelated Dish
reseller that serve to document this fact.3

3-5) As explained in response to Question 1 above, at some time prior to November
2013 (but after 2008), Dish began including the option to choose between “transport” and “non-
transport” with respect to local broadcast signals in new reseller agreements. OpticalTel is not
aware of the precise date when Dish began offering this option.

Prior to its inquiry in December, 2014 described below, OpticalTel has no record of receipt of
any notice or communication from Dish requesting resellers operating under pre-existing
agreements to elect between “transport” and “non-transport,” or to pay additional fees to Dish to
continue to resell local broadcast signals retransmitted by Dish on a non-transport basis.

3
As noted above, it is OpticalTel’s understanding that during any particular timeframe, Dish uses the

identical set of non-negotiable templates for all of its affiliates.



Lynne Montgomery, Esq.
October 15, 2015
Page 3

As explained in its Answer, OpticalTel first became aware of this issue upon review of the
unsupported, hearsay assertion in Sun’s Complaint that Dish’s internal records may somehow
have been erroneously treating Dish’s retransmission of local broadcast signals to residents of
Sail Harbour and Glades Country Club as “transport,” contrary to the intent and long-standing
course of dealing of the parties.

Accordingly, OpticalTel contacted Dish in December, 2014 to request clarification, and received
the letter dated January 22, 2015 in response, which was submitted as Attachment 3 to
OpticalTel’s Answer. Although that letter was signed by the “Dish Business Team” rather than
by a particular individual, we submit as Exhibit 4 hereto the email chain by which the letter was
transmitted by Dish to OpticalTel.

In short, at all relevant times, OpticalTel has been a fully authorized reseller of the Dish service,
including the local broadcast signals retransmitted by Dish, at both Sail Harbour and Glades
Country Club, and thus Dish remains solely responsible for any retransmission consent
obligations. Moreover, your question to Sun seems to assume that OpticalTel’s status was
“changed” in December 2014 from “transport” to “non-transport.” To the contrary, as the facts in
this proceeding make clear, OpticalTel has never elected the “transport” option for Sail Harbour
or Glades Country Club, and when asked to make such an election for the first time, OpticalTel
responded that it has always expected and intended to resell the local broadcast signals
retransmitted by Dish pursuant to the FCC’s long-standing policy whereby the satellite carrier,
not the reseller, is solely responsible for securing appropriate retransmission consent.

6) You have requested documentation that OpticalTel is current in its payments to
Dish for Sail Harbour and Glades Country Club. Attached are redacted copies of representative
Dish invoices. The unredacted versions will be delivered directly to you under the confidentiality
provisions of Section 0.459 of the Commission’s rules. These invoices show the amounts paid
during the prior period as well as the balance due for the coming period, and serve to
demonstrate OpticalTel’s track record of regular substantial payments to Dish.

In conclusion, it should now be beyond dispute that OpticalTel has been fully authorized to sell
the Dish MVPD service, including the local broadcast signals retransmitted by Dish, at Sail
Harbour since February 2006 and at Glades Country Club since December 2012. As such, the
responsibility to obtain retransmission consent and to remunerate broadcasters accordingly, as
well as to pay appropriate copyright royalties, rests squarely with Dish. OpticalTel has no
reason to believe that Dish has not fully compensated Sun for Dish’s retransmission of WXCW
to viewers at Sail Harbour, Glades Country Club and other areas where the Dish service is
distributed. In any event, this is a matter to be resolved directly between Sun and Dish.
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Sun’s meritless complaint against OpticalTel should be promptly dismissed.4

Respectfully submitted,

Arthur H. Harding

AHH/kds

cc: Mary Beth Murphy
Steven Broeckaert
Evan Baranoff
Wayne Johnsen, Esq.

Attachments

AM 55094098.1

4
It should also be noted, in addition to the fact that OpticalTel, as a non-MVPD DBS reseller, is not

subject to retransmission consent obligations, it is also exempt from retransmission consent pursuant to
Section 76.64(e). As explained in its Answer, OpticalTel has agreed, upon termination of its right to resell
the Dish service, to transfer ownership of the on-site antenna used to receive all signals, including all
television stations retransmitted by Dish, to the relevant homeowners association (“HOA”), without
charge. Contrary to Sun’s unsupported assertion, the FCC has never limited the MATV exception to a
particular type of on-site reception facility, whether off-air or satellite antenna, so long as that antenna has
been offered to the HOA to facilitate the continued receipt of broadcast signals. TV Max, Inc., 28 FCC
Rcd 9470 (2013), cited by Sun, is inapposite because, in that case, broadcast signals were being
received at an off-site reception antenna and delivered over facilities in public rights-of-way, as contrasted
with the on-site reception antenna used by OpticalTel and located entirely on private property.


























































































































































































































































