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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

GEORGIA POWER COMPANY, 

Plaintiff, 

v. 

CHARTER COMMUNICATIONS, 
LLC, et al., 

Defendants. 

 

Civil Action No.  

 
1:11-cv-04461-MHS 

 
GEORGIA POWER COMPANY’S MOTION TO 

LIFT THE STAY WITH MEMORANDUM OF LAW IN SUPPORT 
 

 Plaintiff Georgia Power Company (“Georgia Power”) moves this Court to 

revisit its previous orders and lift the stay imposed on this case.  This stay has been 

in place for nearly three years, and has provided more than sufficient time for the 

Federal Communications Commission (“FCC”) to provide guidance insofar as its 

limited jurisdiction affects this case.  It has become clear that the interests of 

administering justice and the costs of further delay outweigh any possible value of 

staying the case.   

I. INTRODUCTION 

 Georgia Power filed this action on December 22, 2011, alleging that Charter 

unlawfully withheld information from Georgia Power resulting in Charter’s 

underpayment of fees for attachments to Georgia Power’s utility poles.  Georgia 
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Power has pled that these actions constitute breach of contract (or, in the 

alternative, unjust enrichment) and fraud, which are claims that only this Court has 

the power to decide.  Charter responded by filing a complaint with the FCC which 

Charter then used as justification for seeking a stay of this litigation from this 

Court.   

 In an order dated October 22, 2012, the Court first entered a stay of Georgia 

Power’s contract claims to give the FCC an opportunity to rule on the issues raised 

in Charter’s pole attachment complaint.  Order, Oct. 22, 2012, at 23-24, 27 (ECF 

Doc. 43).1  The Court emphasized that the stay was only a discretionary 

accommodation to give the FCC a chance to guide the Court on issues common to 

the two proceedings.  Id. at 24-25.  Furthermore, the Court’s order displays an 

expectation that the FCC would resolve Charter’s complaint without prejudice to 

Georgia Power’s contract claims.  Id. at 25-26 (noting that the parties should return 

to the Court upon completion of the FCC proceeding, and refusing to dismiss the 

contract claims with prejudice to allow Georgia Power to preserve its claims in 

front of the Court).  This case has been on hold ever since the Court’s October 22, 

2012 order.   
                                                 
1 This stay was initially based only upon certain contracts Charter submitted as 
possibly relevant to this dispute.  The Court also ordered Georgia Power and 
Charter to file any additional contracts that could form the basis of Georgia 
Power’s claims.  Id. at 29. 
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 Georgia Power submitted a motion to certify the October 22, 2012 order for 

interlocutory appeal or for final judgment, or in the alternative for reconsideration, 

on November 14, 2012 (ECF Doc. 45).  On May 28, 2013, the Court entered an 

order (ECF Doc. 55) on this motion.  First, the Court converted the previous 

dismissal of Georgia Power’s fraud claims into a dismissal without prejudice with 

leave “to file an amended Complaint properly alleging its fraud claim and related 

claim for punitive damages.”  Order, May 28, 2013 at 20 (ECF Doc. 55).  Then, 

the Court denied Georgia Power’s motion as it pertained to the contract claims, 

continuing to stay these claims under primary jurisdiction.  Id. at 40.  The Court 

reasoned that the stay would maximize the efficiency of the Court’s resources, id. 

at 37-38, and affirmed that the ultimate issue of enforcing the applicable contracts 

remained in the Court’s jurisdiction, id. at 44.    

 Subsequently, Georgia Power filed its Second Amended Complaint, (ECF 

Doc. 56), and filed 124 contracts with the Court, (ECF Doc. 61).  Charter filed a 

motion to dismiss this Second Amended Complaint, alleging (1) that Georgia 

Power failed to sufficiently plead its fraud claims; and (2) if the Court would not 

dismiss the amended fraud claims, that Georgia Power’s fraud claims were 

identical to the contract claims and therefore should be subject to the same stay 

pending a ruling from the FCC.  (ECF Doc. 60). 

Case 1:11-cv-04461-MHS   Document 84   Filed 09/29/15   Page 3 of 14



4 
24808530v11  

 In an October 11, 2013 order, the Court denied Charter’s motion to dismiss 

and extended the October 22, 2012 stay to cover both Georgia Power’s fraud 

claims and Georgia Power’s contract claims.  Order, Oct. 11, 2013 at 15-16 (ECF 

Doc. 66).  The Court again emphasized that it assumed the FCC proceeding would 

be resolved swiftly and that the stay would not result in undue prejudice to Georgia 

Power.  Id. at 12.   

 Nearly three years have passed since this Court entered the stay.  Over three 

and a half years have passed since Charter filed its FCC complaint.  The 

supplemental (and final) briefing in the FCC proceeding concluded more than a 

year ago, but the FCC still has not ruled.  Meanwhile, Georgia Power is no closer 

to resolving its claims in this lawsuit, and the costs of delaying Georgia Power’s 

access to justice continue to grow with time.  It is time to lift the stay and move 

forward.   

II. LAW & ANALYSIS 

A. The Law Limits the Time for Staying a Case Based on Primary 
 Jurisdiction, and That Limit Has Expired 

The doctrine of primary jurisdiction, which was the sole basis for staying 

this case, now dictates that this case be allowed to proceed.  The premise of 

primary jurisdiction is that parties should be permitted a reasonable opportunity to 

seek administrative review when necessary.  Reiter v. Cooper, 507 U.S. 258, 268 
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(1993).  But that opportunity is not unlimited.  Courts must always balance the 

usefulness of seeking (or awaiting) administrative review with “the need to resolve 

disputes fairly yet as expeditiously as possible.”  Mississippi Power & Light Co. v. 

United Gas Pipe Line Co., 532 F.2d 412, 419 (5th Cir. 1976). 

Case law instructs that a judicial stay must be temporary; if an agency does 

not rule, a court must exercise its jurisdiction after a reasonable amount of time has 

passed.  See Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199, 206 (5th Cir. 

1988) (directing the trial court to stay proceedings no more than 180 days to allow 

an agency to rule on certain issues); Pickens v. Am. Credit Acceptance, LLC, No. 

2:14-00201-KD-N, 2014 U.S. Dist. LEXIS 131587, at *8 (S.D. Ala. Sept. 19, 

2014) (stay of no more than six months); Golden Hill Paugussett Tribe of Indians 

v. Weicker, 39 F.3d 51, 60-61 (2nd Cir. 1994) (staying the action but permitting the 

plaintiff to apply to dissolve the stay if the agency failed to rule within eighteen 

months).  

Here, it is patently unreasonable to continue this stay any longer.  The 

parties have exhausted the FCC’s complaint and mediation processes, leaving no 

realistic hope of settlement or other conciliation.  See Order, Oct. 11, 2013 at 12 

(ECF Doc. 66) (listing possible settlement through mediation as a reason 

supporting a stay).  The FCC proceeding has been dormant for more than twelve 
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months and there is no further briefing, hearings, meetings, or other activity 

scheduled in the proceeding.  The FCC has had ample time in which to rule if it 

wished to do so.  See 47 U.S.C § 208(b) (1) (allowing FCC a maximum of 5 

months to rule on even complex formal complaints); see also 47 CFR § 

1.1414(e)(2) (FCC rule allows states a maximum of 360 days to rule on pole 

attachment complaints).  Any reasonable time for an FCC ruling has long since 

passed.  It is time to move forward.    

 It is essential to remember that this Court issued a stay only to give the FCC 

an opportunity to rule if it chose, not because the Court lacked jurisdiction over 

Georgia Power’s claims.  Order, Oct. 22, 2012 at 25-26 (ECF Doc. 43); Order, Oct. 

11, 2013 at 10 (ECF Doc. 66).  Courts commonly determine issues that happen to 

fall within a regulatory agency’s purview so long as the agency has previously 

developed guidance sufficient for courts to interpret the facts in front of them.  See 

College Park Holdings v. Racetrac Petroleum, 239 F. Supp. 2d 1322, 1328 (N.D. 

Ga. 2002) (“ample documentation of the agency’s institutional attitudes and 

remediation expectations” allowed the court to fashion relief without the regulatory 

agency’s immediate input); see also Holcombe v. Credit Prot. Ass’n, LP, No. 3:14-

cv-14, 2014 U.S. Dist. LEXIS 122054, at *10 (M.D. Ga. Aug. 28, 2014) (a lack of 

any issues of first impression weighs against entering a stay for primary 
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jurisdiction).  When a case primarily concerns legal issues entrusted to the courts, 

the balance tips even further toward proceeding in court.   See Hawai’i Wildlife 

Fund v. County of Maui, 24 F. Supp. 3d 980, 990 (D. Haw. 2014) (competence of 

an agency to pass on a question is insufficient to require a stay where the agency’s 

statutory scheme entrusts courts to rule on relevant issues).  

 This is a pole rent collections case with an accompanying fraud claim.  Both 

the courts and the FCC have long recognized that these claims belong in the 

judiciary.  See, e.g., Pub. Serv. Co. of Colo. v. FCC, 328 F.3d 675, 679 (D.C. Cir. 

2003) (citing Appalachian Power Co., 49 Rad. Reg. 2d (P&F) 574, 578 (1981)); 

Kansas City Cable Partners v. Kansas City Power & Light Co., 14 FCC Rcd 

11599, 11601 (1999) (the Commission “will not assert its jurisdiction merely to 

enforce the terms of a pole attachment agreement”).  Although Charter has 

repeatedly claimed that this case is somehow infected with broad, sweeping 

regulatory concerns that only the FCC can address, Charter’s actual filings in the 

FCC proceedings have confirmed what Georgia Power has said all along: this is a 

state law matter that does not implicate the policy functions of the FCC.  Indeed,   

the only aspect of this case that even in theory is committed to the FCC’s 

jurisdiction is Charter’s defense that Georgia Power somehow miscalculated the 

past-due pole rental rates it is trying to collect.  That issue pertains at most only to 
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the level of damages, not to whether Charter is liable.  Because Georgia Power’s 

pole rental rates are presumptively correct until the FCC finds otherwise, and 

because those rates in any event cannot be challenged retroactively2, that issue in 

no way prevents this case from moving forward.  If the FCC thought the rates were 

miscalculated it could certainly have so ruled by now, and if it chooses to make 

such a ruling in the future this Court can certainly take that ruling into account.  

But awaiting indefinitely a rate ruling that may never come is neither necessary nor 

just. 

 Nor does this case contain any other issue implicating the FCC’s exclusive 

jurisdiction.  Both parties have represented to the FCC that this matter poses no 

“case of first impression” regulatory issues such as reclassification of services.3  

Charter has further implicitly admitted to the FCC that the issue of whether Charter 

is obligated to pay the telecom rate for telecommunications services is an issue of 
                                                 
2 The FCC can review only rates in effect after the date that Charter filed its FCC 
complaint, which was filed after this action.  See Adoption of Rules for the 
Regulation of Cable Television Pole Attachments, 68 FCC 2d 1585, 1600 (1978) 
(relief granted prospectively in order to avoid abuse of FCC rate review by cable 
operators).  And even this limited possibility of rate review poses no meaningful 
conflict with this Court’s jurisdiction; case law clearly allows a court to exercise its 
jurisdiction in this scenario.  See Georgia Power’s Sept. 16, 2013 Resp. in Opp. to 
Charter’s Mt. to Dismiss (ECF Doc. 63) at 17-19 (collecting and discussing other 
cases where courts have proceeded even with possibility of prospective rate review 
by the FCC). 
3 See Statement of Undisputed Facts filed with the FCC at ¶¶ 17, 18, attached as    
Exhibit 1. 
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contract construction that falls within this Court’s jurisdiction.4  And to the extent 

Charter disputes whether the services provided over its attachments have already 

been classified as telecommunications services, that determination requires no 

more than reference to existing FCC and judicial rulings.  With an abundance of 

such guidance by which to steer its way, the Court is well-equipped to proceed on 

this matter.  See College Park Holdings, 239 F. Supp. 2d at 1328. 

   This situation is nearly identical to Tampa Elec. Co. v. Bright House 

Networks, LLC, Circuit Court of the Thirteenth Judicial Circuit, Hillsborough 

County, Florida, Case No. 06-00819.  In that case the plaintiff utility brought 

breach of contract and unjust enrichment claims against the defendant cable 

provider for failing to pay the telecom rate for telecommunications use of 

attachments.  As in this case, the defendant sought to derail the litigation by filing 

an FCC complaint and asking the court to stay the case on grounds of primary 

jurisdiction.  The court granted the stay.  After eighteen months without an FCC 

ruling, the court lifted the stay. See Order Granting Tampa Electric’s Mt. to Revisit 

Partial Stay of Discovery, May 22, 2008, attached as Exhibit 3.  The case then 

proceeded to trial.  Significantly, the FCC never did rule on the merits of that FCC 

                                                 
4 See Charter’s FCC Post-Discovery Brief at 4, attached as Exhibit 2 (“Assuming a 
contractual obligation to pay a rate as high as the Telecom Rate (an issue that is 
pending in Georgia Power’s federal court lawsuit against Charter) . . .”).  
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complaint.    

B. Lifting the Stay is Required to Avoid Further Undue Prejudice to 
 Georgia Power 

As long as this stay remains in place, Georgia Power continues to suffer 

harm of exactly the type that has been recognized as relevant and important, 

including the following:  

i. Expense and delay.  

As a general principle, courts should be reluctant to invoke primary 

jurisdiction because it “often results in additional expense and delay.”  Holcombe, 

2014 U.S. Dist. LEXIS 122054, at *3.  Charter’s tactics have forced Georgia 

Power into an unnecessary and protracted FCC proceeding.  See infra. at 5-6.  As 

Georgia Power has already shown, the FCC’s lack of jurisdiction over the claims 

in this action means the FCC cannot give Georgia Power the relief it seeks.  See 

Georgia Power’s May 17, 2012 Resp. to Charter’s Mt. to Dismiss (ECF Doc. 36) at 

7-11.  Charter got the stay it requested and has had every chance to convince the 

FCC to rule in its favor.  Nothing has come of it.  Enough is enough.   

 ii. Prejudice to Georgia Power’s claims.   

 Georgia Power needs discovery on key factual issues, including facts 

necessary to determine which of over 100 contracts are applicable to this case, 

facts surrounding the related issue of Charter’s complicated history of corporate 
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restructuring, and facts relating to how Charter’s attachments have been used by 

itself and others.  These are facts directly relevant to Georgia Power’s breach of 

contract and fraud claims.  The evidence sought is increasingly in danger of 

escaping this Court’s rightful jurisdiction as time goes on, records are lost, and 

memories fade.  See Jordan v. Nationstar Mortg. LLC, No. 14-cv-00787, 2014 

U.S. Dist. LEXIS 148844, at *11 (N.D. Cal. Oct. 20, 2014) (considering the 

plaintiff’s charge that “discovery is growing stale, [and] that witness[’s] memories 

are fading”). 

 iii. Further potential wrongdoing by the Defendant.   

 Charter admits to having used its attachments for telecommunications 

services during the relevant years of this dispute without ever informing Georgia 

Power.  See Second Am. Compl. at ¶¶ 25 n.1, 27-30 (ECF Doc. 56); Charter’s 

Second Am. FCC Compl. at ¶¶ 81-85, 92-102, 154, attached as Exhibit 4.  Georgia 

Power has proffered to this Court extensive evidence of far more 

telecommunications usage than Charter will admit.  Only full discovery and 

adjudication under this Court’s jurisdiction will provide the justice appropriate for 

this wrongdoing.  See Hawai’i Wildlife Fund, 24 F. Supp. 3d at 992 (administrative 

ruling has to come within a reasonable amount of time, otherwise “a defendant 

would be able to buy itself potentially years” of further wrongdoing). 
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III. CONCLUSION 

 For the foregoing reasons, Georgia Power respectfully requests that the 

Court lift the stay imposed by the October 22, 2012 and October 11, 2013 orders 

and allow this case to proceed. 

Respectfully submitted this 29th day of September, 2015. 

 
 
TROUTMAN SANDERS LLP 
 
 
 
/s/  Robert P. Williams II    
Robert P. Williams II 
Georgia Bar No. 765413 
Alan G. Poole 
Georgia Bar No. 528217 
 

 
5200 Bank of America Plaza 
600 Peachtree Street, N.E. 
Atlanta, GA 30308-2216 
Phone:  (404) 885-3000 
Fax:  (404) 962-6721 
 
 
      Attorneys for Plaintiff Georgia Power  
      Company 
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CERTIFICATE OF COMPLIANCE 
 

 Pursuant to Local Rule 7.1(D) of the Local Rules for the United States 

District Court for the Northern District of Georgia, I hereby certify that the 

foregoing has been prepared in Times New Roman, 14 point font, as permitted by 

Local Rule 5.1(B) and (C).   

/s/  Robert P. Williams II    
Robert P. Williams II 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
GEORGIA POWER COMPANY, 

Plaintiff, 
v. 

CHARTER COMMUNICATIONS, 
LLC, et al., 

Defendants. 

 
Civil Action No.  
 
1:11-cv-4461-MHS 

 
CERTIFICATE OF SERVICE 

 I certify that on September 29, 2015, a copy of the foregoing Georgia 

Power’s Motion to Lift the Stay was electronically filed with the Clerk of Court 

using the CM/ECF system which will automatically send e-mail notification of 

such filing to all counsel of record. 

Steven M. Sherman 
John S. Kingston 

THOMPSON COBURN LLP 
One US Bank Plaza 
St. Louis, MO 63101 

ssherman@thompsoncoburn.com 
jkingston@thompsoncoburn.com 

John E. Floyd 
BONDURANT MIXSON & ELMORE  

1201 West Peachtree St. NW 
Suite 3900 

Atlanta, GA 30309 
floyd@bmelaw.com 

 
 
 
 
 
/s/  Robert P. Williams II    
Robert P. Williams II 
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

BRIAN GLAUSER, individually and on
behalf of all other similarly situated,

Plaintiff, No. C 11-2584 PJH

v. ORDER DENYING MOTION TO
LIFT STAY

TWILIO, INC., et al., 

Defendants.
_______________________________/

Plaintiff’s motion to lift stay came on for hearing before this court on December 4,

2013.  Plaintiff Brian Glauser (“plaintiff”) appeared through his counsel, Benjamin Richman. 

Defendant GroupMe, Inc. appeared through its counsel, Bryan Merryman.  Defendant

Twilio, Inc. appeared through its counsel, Patrick Thompson.  Having read the parties’

papers and carefully considered their arguments and the relevant legal authority, and good

cause appearing, the court hereby DENIES without prejudice plaintiff’s motion to lift the

stay for the reasons stated at the hearing and as follows.

The court finds that there is a likelihood that the FCC will issue an agenda for the

coming year sometime in January 2014.  Accordingly, the court hereby vacates the January

27, 2014 deadline to file a joint status statement, and instead orders the parties to appear

for a case management conference on March 27, 2014 at 2:00pm.  The parties are also

directed to file a joint case management conference statement by March 20, 2014.  At the

time of the case management conference, the court will revisit plaintiff’s request to lift the

stay in this action.
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IT IS SO ORDERED.

Dated: December 4, 2013
______________________________
PHYLLIS J. HAMILTON
United States District Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

GEORGIA POWER COMPANY, 

Plaintiff, 

v. 

CHARTER COMMUNICATIONS, 
LLC, et al., 

Defendants. 

 

Civil Action No.  

 
1:11-cv-04461-MHS 

 
GEORGIA POWER COMPANY’S REPLY IN SUPPORT OF ITS MOTION 

TO LIFT THE STAY WITH MEMORANDUM OF LAW IN SUPPORT 
 

 Georgia Power Company (“Georgia Power”) respectfully replies to Charter 

Communications, LLC’s (“Charter”) Memorandum in Opposition to Georgia 

Power’s Motion to Lift the Stay (the “Response”).  (ECF Doc. 85). 

 In its Response, Charter concedes the essential points needed to grant 

Georgia Power’s Motion: 

 The FCC has had years to consider the Court’s primary jurisdiction referral. 

 All briefing ended long ago, but the FCC has not chosen to rule. 

 Charter has no idea when, or if, the FCC will ever rule. 

The rest of the Response amounts to nothing more than “So what if the FCC 

hasn’t ruled?”  Charter implies that a perpetual stay would be just fine, and perhaps 

to Charter it would.  But Charter’s desire to avoid the merits indefinitely has 
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nothing to do with justice.  Georgia Power is entitled to see justice done, and 

justice requires that this case be allowed to proceed.  

A. Charter Fails to Provide Any Reason This Case Should Not  Move 
 Forward Now. 

Charter’s Response does nothing to refute that this controversy is at heart a 

pole rent collections case and that the FCC proceeding implicates at most a finite 

and non-essential portion of the controversy.  Charter’s only asserted basis for not 

lifting the stay is the novel and illogical notion that the FCC’s very failure to rule 

means “nothing has changed” since the Court entered its stay, and therefore 

nothing needs to be done.  (ECF Doc. 85 at 2).  But the doctrine of primary 

jurisdiction is not, as Charter seems to suggest, merely a device to pause a case 

indefinitely.  As Georgia Power showed in its Motion and as Charter does not 

deny, the doctrine of primary jurisdiction requires courts to balance the usefulness 

of awaiting administrative review with the need for courts to resolve disputes and 

avoid harm caused by delay.  See, e.g., Miss. Power & Light Co. v. United Gas 

Pipe Line Co., 532 F.2d 412, 419 (5th Cir. 1976).   

Charter appears to concede that the FCC has far exceeded the time allowed 

by case law and statute for ruling on primary jurisdiction referrals of this type. 

The few cases Charter cites in which courts decided to maintain a stay are based 

upon the peculiar facts of the given case and are easily distinguishable here.  In 
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Southwestern Bell Telephone, L.P. v. VarTec Telecom, Inc., No. 4:04-CV-1303, 

2008 U.S. Dist. LEXIS 91057 (E.D. Mo. Nov. 10, 2008), the plaintiff 

telecommunications companies asked the district court to rule that the defendants 

owed the plaintiffs access charges based on an ongoing FCC proceeding to 

determine the nature and regulatory obligations of “IP-in-the-middle” technology 

used by the defendants.  Id. at *2-4.  The court held that continuing the stay was 

appropriate because the FCC was still accepting comments on the ongoing 

regulatory issue and “indicated that it intends to address comprehensive reform in 

the near future.”  Id. at *5-6.  Here, in contrast, Georgia Power has shown time and 

time again that this case poses no novel regulatory questions, and Charter has 

offered no evidence whatsoever that the FCC will soon rule on Charter’s pole 

attachment complaint.   

Elsewhere, Charter cites a number of cases involving classification, or 

reclassification, of services within the FCC’s jurisdiction.  For example, in Union 

Electric Co. v. Cable One, Inc., No. 4:11-CV-299, 2013 U.S. Dist. LEXIS 73092 

(E.D. Mo. May 23, 2013), the district court refused to lift a stay on a pole rent 

collections case because the controversy depended on the unresolved regulatory 

classification of Voice over Internet Protocol (“VoIP”) services.  Id. at *4-5.  See 

also Frontier Tele. of Rochester, Inc. v. USA Datanet Corp., 386 F. Supp. 2d 144 
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(W.D.N.Y 2005) (concerning the proper classification of VoIP); Clark v. Time 

Warner Cable, 523 F.3d 1110 (9th Cir. 2008) (same).  Similarly, in National Cable 

& Telecommunications Association v. Brand X Internet Services, 545 U.S. 967 

(2005), the Ninth Circuit Court of Appeals impermissibly attempted to overturn 

the FCC’s regulatory classification of high-speed broadband as a non-

telecommunications service.  545 U.S. at 982-83.  This case raises no such 

question.  Georgia Power is not seeking a new regulatory classification.  Indeed, 

Georgia Power recognizes and relies on the classifications already established by 

the FCC. 

Charter incorrectly cites Owner-Operated Independent Drivers Association, 

Inc. v. New Prime, Inc., 192 F.3d 778 (8th Cir. 1999), and Atchison, Topeka & 

Santa Fe Railway Co. v. Aircoach Transportation Association, Inc., 253 F.2d 877 

(D.C. Cir. 1958), to suggest that a stay based on primary jurisdiction cannot be 

lifted until the regulatory body expressly refuses to issue a ruling.  These cases 

state no such holding and Georgia Power is unaware of any case that does.  A court 

should certainly proceed when an agency expressly refuses to rule on a regulatory 

matter, but we have found no decision stating that a court cannot proceed when an 

agency simply fails to rule.  Indeed, the court in Aircoach Transportation 

Association states the exact same rule cited by Georgia Power in support of lifting 
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the stay:  a stay on the grounds of primary jurisdiction should only last as long as 

necessary to give the relevant administrative body an opportunity to rule.  253 F.2d 

at 886 (“In short, the court, while retaining jurisdiction, should in its discretion 

withhold decision . . . until the Commission has had an opportunity to decide 

initially . . .”).  Similarly, the court in Public Service Co. v. Mile Hi Cable Partners 

L.P., 995 P.2d 310 (Colo. Ct. App. 1999) (cited in Charter’s Response at 15 n4) 

merely upheld the trial court’s initial ruling to stay a case to give the FCC an 

opportunity to rule.  995 P.2d at 312.  The court did not address a failure by the 

FCC to rule.  As Georgia Power has discussed in its Motion, the case law is clear 

that once the agency has had a reasonable opportunity to rule if it chooses, its 

failure to rule mandates that the stay be lifted.  See cases collected in Georgia 

Power’s Motion (ECF Doc. 84 at 4-6).    

Significantly, Charter offers no reason to expect that the FCC will rule at all 

in this case, whether soon or otherwise.  This fact favors lifting the stay.  See 

Jordan v. Nationstar Mortg. LLC, No. 14-cv-00787, 2014 U.S. Dist. LEXIS 

148844, at *11 (N.D. Cal. Oct. 20, 2014) (stay on primary jurisdiction was 

unwarranted in part because the evidence failed to show the FCC would rule on the 

underlying regulatory issue in a timely fashion).  And although Charter continues 

to hide behind the fiction that a ruling from the FCC might somehow moot this 
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case entirely (ECF Doc. 85 at 7), Charter’s admission to the FCC that only this 

Court has the power to decide whether Charter has a contractual obligation to pay 

the higher telecom rate to Georgia Power is fatal to this argument.  See Charter’s 

FCC Post-Discovery Brief at 4, attached to Georgia Power’s Motion to Lift the 

Stay (ECF Doc. 84, Ex. 2). 

B. Charter’s Self-Serving Denial That Delay Causes Harm Has No Legal 
 Significance. 

 Charter’s final line of defense is to claim that delaying this case indefinitely 

causes no harm to Georgia Power.  (ECF Doc. 85 at 15).  This is not true.  While 

Charter suggests that later is as good as now when it comes to Georgia Power’s 

right to receive what it is owed, Charter does not and cannot deny that Georgia 

Power’s ratepayers will continue to foot the bill for Charter’s underpayments until 

this case is resolved.  For Charter, a perpetual stay would be highly desirable.  But 

the old adage “justice delayed is justice denied” has obvious application here.  

Courts must assert jurisdiction and resolve disputes “fairly yet as expeditiously as 

possible.”  Miss. Power & Light Co., 532 F.2d at 419.  The doctrine of primary 

jurisdiction is no exception to that rule.  And while Charter can promise to preserve 

evidence while the case is stayed, there is nothing it can do to preserve human 

memory or to guarantee that physical evidence will not be destroyed by accident, 

error, or circumstances beyond its control.  Such risks of harm are among the many 
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reasons there exists a timeliness component to justice.    

 Charter’s effort to impose an “irreparable harm” standard is without support 

in the law.  (ECF Doc. 85 at 3, 17).  Georgia Power is not asking for injunctive 

relief in its Motion, and Georgia Power is unaware of any authority that would 

require a showing of irreparable harm to lift a primary jurisdiction stay.   

    Georgia Power’s access to justice has been delayed far longer than is 

reasonable.  Nothing has come of the stay, and Charter cannot give this Court any 

reason to believe anything will come of it.  It is time to allow the wheels of justice 

to begin to turn again.   
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Respectfully submitted this October 29, 2015. 

TROUTMAN SANDERS LLP 
 
 
 
/s/  Alan G. Poole   
Robert P. Williams II 
Georgia Bar No. 765413 
Alan G. Poole 
Georgia Bar No. 528217 
5200 Bank of America Plaza 

600 Peachtree Street, N.E. 
Atlanta, GA 30308-2216 
Phone:  (404) 885-3000 
Fax:  (404) 962-6721 
 
 
      Attorneys for Plaintiff Georgia Power  
      Company 
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CERTIFICATE OF COMPLIANCE 
 

 Pursuant to Local Rule 7.1(D) of the Local Rules for the United States 

District Court for the Northern District of Georgia, I hereby certify that the 

foregoing has been prepared in Times New Roman, 14 point font, as permitted by 

Local Rule 5.1(B) and (C).   

/s/  Alan G. Poole    
Alan G. Poole 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

GEORGIA POWER COMPANY, 
Plaintiff, 

v. 
CHARTER COMMUNICATIONS, 
LLC, et al., 

Defendants. 

 
Civil Action No.  
 
1:11-cv-4461-MHS 

 
CERTIFICATE OF SERVICE 

 I certify that on October 29, 2015, a copy of the foregoing Georgia Power’s 

Reply in Support of its Motion to Lift the Stay was electronically filed with the 

Clerk of Court using the CM/ECF system which will automatically send e-mail 

notification of such filing to all counsel of record. 

Steven M. Sherman 
John S. Kingston 

THOMPSON COBURN LLP 
One US Bank Plaza 
St. Louis, MO 63101 

ssherman@thompsoncoburn.com 
jkingston@thompsoncoburn.com 

John E. Floyd 
BONDURANT MIXSON & ELMORE  

1201 West Peachtree St. NW 
Suite 3900 

Atlanta, GA 30309 
floyd@bmelaw.com 

 
 
 
 
 
/s/  Alan G. Poole   
Alan G. Poole 

 

Case 1:11-cv-04461-MHS   Document 86   Filed 10/29/15   Page 10 of 10


