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I. INTRODUCTION

The Enforcement Bureau has all the information that it requested to determine whether 

the “relatively high” pole attachment rates that Florida Power and Light Company (“FPL”) 

demands from Verizon Florida LLC (“Verizon”) are just and reasonable under federal law for 

the post-July 12, 2011 time period.1  The Commission’s decision will finally end this long-

standing pole attachment rate dispute because the parties agree that the Commission’s “just and 

reasonable” rate determination will control and “supersede any rate determination by the state 

court” in the duplicative litigation that FPL has filed there.2

Setting Verizon’s “just and reasonable” rate requires an answer to just one question: what 

value, if any, is there associated with the “unique benefits” that FPL claims that Verizon has 

received under the Joint Use Agreement, both before and after the Agreement’s termination in 

2012.3  FPL’s response, and document production, confirm that the value is quite small.  Many 

“benefits” claimed by FPL are not unique benefits at all—they are enjoyed by both Verizon and 

its competitors that attach to FPL’s poles.  And for those unique benefits that have any 

conceivable value, FPL’s records show that Verizon’s $0.96 pre-termination and $0.30 post-

termination valuations were accurate and—if anything—high.  Because these costs are offset by 

Verizon’s far higher costs for pole access, it is apparent that Verizon has long attached to FPL’s 

poles under terms and conditions that are, at best, comparable to its competitors.  It should 

receive a comparable rate. 

1 Verizon Fla. LLC v. Fla. Power & Light Co., 30 FCC Rcd 1140, 1150 (¶ 25) (EB Feb. 11, 
2015) (“Memorandum Opinion”). 
2 Joint Motion to Expedite Resolution of Verizon’s Pole Attachment Complaint ¶ 2, Verizon Fla. 
v. FPL, Docket No. 15-73, File No. EB-15-MD-002 (Apr. 1, 2015). 
3 Verizon Fla., 30 FCC Rcd at 1149-51 (¶¶ 24, 26). 
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FPL cannot rebut Verizon’s analysis, so it tries to change the subject and re-litigate 

meritless arguments that it has already lost.  FPL asks the Commission to decide whether 

Verizon received a good deal in the abstract—even though the Commission and the Enforcement 

Bureau have already held that the only relevant question is whether Verizon has received 

“unique benefits” that are “not available to other attachers.”4  FPL seeks to value alleged benefits 

based on replacement costs, even though the Commission found replacement costs “particularly 

unsuited for valuing pole attachments.”5  And FPL continues to challenge the validity and 

applicability of the Pole Attachment Order—in some cases presenting word-for-word arguments 

that the Enforcement Bureau rejected in its February 2015 decision. 

It is time for this rate dispute to end.  Verizon has never received, and will never receive, 

“unique benefits” that justify FPL’s demanded rates—rates that are four times the highest rates 

FPL may charge Verizon’s competitors.  The Commission should set Verizon’s rate at the 

properly calculated new telecom level effective July 12, 2011.6  In so doing, it will send a 

valuable signal to the industry that the Commission will not tolerate efforts to undermine 

broadband deployment by evading the rate reforms set forth in the Pole Attachment Order.7

4 See, e.g., id. at 1140, 1150 (¶¶ 2, 26). 
5 Ala. Cable Telecomms. Ass’n v. Ala. Power Co., 16 FCC Rcd 12209, 12233 (¶ 53) (2001). 
6 For 2011, the properly calculated new telecom rate is $8.52 per pole.  Pole Attachment 
Complaint, Verizon Fla. LLC v. Fla. Power & Light Co., Docket No. 15-73, File No. EB-15-
MD-002, Related to Docket No. 14-216, File No. EB-14-MD-003 (Mar. 13, 2015) (“Compl.”), 
Ex. B ¶ 10 (Affidavit of Mark S. Calnon, Ph.D. (Jan. 31, 2014) (“Calnon 2014 Aff.”). In no 
event should Verizon’s rate exceed the rate that results from a proper application of the pre-
existing telecom formula.  For 2011, this properly calculated pre-existing telecom rate is $12.91 
per pole. Id.
7 See Implementation of Section 224 of the Act; A National Broadband Plan for Our Future,
Report and Order and Order on Reconsideration, 26 FCC Rcd 5240 (2011), aff’d Am. Elec. 
Power Serv. Corp. v. FCC, 708 F.3d 183 (D.C. Cir. 2013), cert. denied, 134 S. Ct. 118 (2013) 
(“Pole Attachment Order” or “Order”). 
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II. ARGUMENT 

 FPL’s Response, and the documents it has produced, confirm that Verizon’s valuation of 

“unique benefits” was accurate, that Verizon is attached to FPL’s poles on terms and conditions 

comparable to its competitors, and that FPL’s invoiced rates are not just and reasonable as 

statutorily required.  As explained below, Verizon is entitled to the new telecom rate it seeks 

because FPL (A) ignores the limiting principle of competitive neutrality that is central to the 

Pole Attachment Order and the Enforcement Bureau’s Memorandum Opinion, (B) bases its 

defense of the invoiced rates on an analysis that is replete with methodological flaws, 

(C) significantly overstates the extent and value of alleged benefits provided under the Joint Use 

Agreement, (D) fails to rebut Verizon’s argument that the alleged benefits have a lower value

now that the Joint Use Agreement has terminated because Verizon cannot make attachments to 

additional FPL poles, (E) seeks to re-litigate meritless arguments it has already lost in a further 

attempt to avoid the Pole Attachment Order’s reforms, and (F) improperly calculates the new 

telecom and pre-existing telecom rates under the FCC’s formulas and rules.  

A. FPL Ignores The Competitive Analysis That Is Required By The Pole
Attachment Order And The Enforcement Bureau’s Memorandum Opinion. 

FPL’s Response attempts to eliminate the principle of competitive neutrality from the 

rate-setting exercise.  But the Bureau’s Memorandum Opinion defines the proper and relevant 

issue as the value of the “unique” benefits or burdens that Verizon receives under the Joint Use 

Agreement as compared to its competitors.8  The Opinion uses several variations to clarify that 

these “unique” advantages or disadvantages must be available only to Verizon—they are “not 

available to other attachers,”9 “not provided to other attachers,”10 “not available to competitive 

8 Verizon Fla., 30 FCC Rcd at 1140, 1148 (¶¶ 2, 21) (emphasis added). 
9 Id. at 1150 (¶ 26). 
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LECs,”11 and “not afforded to cable operator and competitive LEC attachers.”12  The Opinion 

further confirms that only “unique” benefits and burdens13 can justify a “just and reasonable” 

rate that is different from the rate charged other attachers.14

This focus on “unique” advantages and disadvantages is required by the Pole Attachment 

Order, which states that “considerations of competitive neutrality counsel in favor of similar 

treatment of similarly situated providers.”15  Competitive neutrality, therefore, “counsels in favor 

of affording incumbent LECs the same rate as the comparable provider” when “incumbent LECs 

are attaching to other utilities’ poles on terms and conditions that are comparable to those that 

apply to a telecommunications carrier or a cable operator.”16  A different rate requires material 

“differences between incumbent LECs and telecommunications carrier or cable operator 

attachers.”17

FPL is thus wrong in arguing that Verizon must “make its case that it has paid unfairly 

for the network of infrastructure that FPL designed, constructed, and maintained.”18  FPL also 

designed, constructed and maintained that network for Verizon’s competitors.  Nor does the 

Commission need to consider “[t]he financial and operational fairness of the parties’ historical 

10 Id. at 1149 (¶ 24). 
11 Id. at 1140 (¶ 2). 
12 Id. at 1142 (¶ 6). 
13 Id. at 1143, 1148 (¶¶ 8, 21) (emphasis added). 
14 See, e.g., id. at 1140, 1150-51 (¶¶ 2, 26). 
15 Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 218). 
16 Id. at 5336 (¶ 217); see also Reply Exs. A ¶¶ 6-7 (Reply Affidavit of Mark S. Calnon, Ph.D. 
(Nov. 24, 2015) (“Calnon Reply Aff.”)), C ¶ 3 (Reply Affidavit of Timothy J. Tardiff Ph.D. 
(Nov. 24, 2015) (“Tardiff Reply Aff.”)).
17 Pole Attachment Order, 26 FCC Rcd at 5333, 5336-37 (¶¶ 214, 218). 
18 Response to Pole Attachment Complaint at i, Verizon Fla. LLC v. Fla. Power & Light Co.,
Docket No. 15-73, File No. EB-15-MD-002, Related to Docket No. 14-216, File No. EB-14-
MD-003 (June 29, 2015) (“Resp.”).
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and negotiated relationship.”19  The only question is whether that relationship sets Verizon apart 

from its competitors.20

The unreasonableness of FPL’s approach is particularly evident from the way that it 

would result in higher rates in cases where the Commission most intended rate reductions.21  The 

Pole Attachment Order explains that rate relief was needed to lower the unreasonable rates that 

result from the bargaining power associated with the fact that “electric utilities appear to own 

approximately 65-70 percent of poles.”22  FPL owns even more joint use poles—roughly 90%—

and it always has.23  Verizon is, therefore, more like its competitors, which rent space from FPL, 

and more in need of relief under the Commission’s Order.24  FPL instead asks the Commission 

to count against Verizon the cost of every one of the 90% of poles that it has shared25—which

results in a higher rate for Verizon than if “ownership levels . . . were closer to parity.”26  The 

Pole Attachment Order should not be so easily nullified.  

B. FPL’s Defense Of Its Invoiced Rates Depends On Five Additional 
Methodological Errors. 

Having improperly expanded the universe of “benefits” far beyond those that are 

“unique” to Verizon, FPL tries to increase the value of those “benefits” with five additional 

19 Id. at v. 
20 Reply Exs. A ¶¶ 6-7 (Calnon Reply Aff.), C ¶¶ 2-3, 7 (Tardiff Reply Aff.). 
21 Reply Ex. A ¶ 19 (Calnon Reply Aff.). 
22 Pole Attachment Order, 26 FCC Rcd at 5329 (¶ 206). 
23 Verizon Fla., 30 FCC Rcd at 1144 (¶ 11). 
24 Pole Attachment Order, 26 FCC Rcd at 5327 (¶ 199). 
25 See, e.g., Resp. at 11. 
26 See Pole Attachment Order, 26 FCC Rcd at 5329 (¶ 206) (“Today, incumbent LECs as a 
whole appear to own approximately 25-30 percent of poles and electric utilities appear to own 
approximately 65-70 percent of poles, compared to historical ownership levels that that were 
closer to parity.  Thus, incumbent LECs often may not be in an equivalent bargaining position 
with electric utilities in pole attachment negotiations in some cases.”). 
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methodological errors.  These flaws permeate its valuations and prevent them from rebutting 

Verizon’s proof.27

First, FPL tries to create the illusion of value by including the same costs in its valuation 

of different alleged benefits (most of which were also provided to Verizon’s competitors).28  FPL 

freely concedes that it counts the same inspection fees as both permit fees and inspection fees.29

FPL also includes the full cost of a taller pole and the incremental cost associated with that 

pole’s taller height—although it concedes that only one or the other should be valued.30  And 

FPL includes these redundant pole installation and replacement costs in its valuation of several 

benefits—including pole access, make-ready, and pole height.31  Setting aside the additional 

flaws in FPL’s valuation of these alleged benefits that are discussed below, it is unquestionably 

improper (as FPL apparently concedes) to charge twice for the same thing.32

Second, FPL mixes and matches time periods.33  It claims that Verizon received every 

alleged benefit when it made attachments to 67,000 additional poles during the last forty years—

but FPL’s data show that Verizon only made attachments to about 9,000 poles during the last 

forty years.34  The result is FPL’s comparison of rental payments made over the forty-year period 

27 Reply Exs. A ¶¶ 8-15 (Calnon Reply Aff.), C ¶¶ 16-20 (Tardiff Reply Aff.). 
28 Reply Exs. A ¶¶ 8-9 (Calnon Reply Aff.), C ¶¶ 19-20 (Tardiff Reply Aff.). 
29 Resp. at 14-16 (“[T]he inspection fee . . . is included in the permit costs . . . .  It is still worth 
noting, however, that under the joint use agreement, Verizon avoided these costs . . . .”).
30 See, e.g., id. at 10 (installation cost), 11 (replacement cost), 15 (incremental and replacement 
cost), 17 (incremental cost); see also id. at 26-28 (presenting “alternative” valuation approaches). 
31 Id. at 9-11, 14-15, 16-17. 
32 See id. at 26-28; see also Reply Ex. A ¶¶ 8-9 (Calnon Reply Aff.). 
33 Reply Ex. A ¶ 10 (Calnon Reply Aff.). 
34 See Resp. at 26-28, Ex. A ¶ 34 and Ex. 4 (Declaration of Thomas J. Kennedy (June 29, 2015) 
(“Kennedy Decl.”)); see also Reply Exs. A ¶ 10 (Calnon Reply Aff.), 17 (2014 Invoice). 
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with a calculation of alleged “benefits” received over a far longer time period.35  This 

inappropriate mixing and matching of time periods significantly warps FPL’s analysis.36

Third, FPL mixes and matches historical and current costs.37  It compares Verizon’s 

historical rent payments to FPL’s current valuation of benefits.38  The inappropriateness of this 

approach is evident from FPL’s own chart, which claims 

FPL, however, ignores the effect of inflation on Verizon’s rental payments.40  When they are 

adjusted to current value and compared to the alleged benefits that Verizon could have received 

since 1975, it becomes clear that FPL has it exactly backwards when it writes that “[t]he total 

value of the benefits provided to and costs avoided by Verizon since 1975 dwarfs the amount it 

has paid.”41  Verizon has paid far more than even FPL’s improper approach to “benefits.”42

Fourth, FPL improperly assumes that every alleged benefit would have applied every 

time Verizon made an attachment to an additional FPL pole—even though FPL did not provide 

every alleged benefit every time Verizon’s competitors made an attachment to an additional 

pole.43  For example, FPL would charge Verizon for make-ready 100 percent of the time even 

35 See Resp. at 26-28, Ex. A ¶ 34 and Ex. 4 (Kennedy Decl.); see also Reply Ex. A ¶ 10 (Calnon 
Reply Aff.). 
36 Reply Exs. A ¶ 10 (Calnon Reply Aff.), C ¶¶ 19-20 (Tardiff Reply Aff.). 
37 Reply Exs. A ¶¶ 11-13 (Calnon Reply Aff.), C ¶ 20 (Tardiff Reply Aff.). 
38 See Resp. at 26-28, Ex. A ¶ 34 and Ex. 4 (Kennedy Decl.); see also Reply Exs. A ¶¶ 11-13 
(Calnon Reply Aff.), C ¶ 20 (Tardiff Reply Aff.). 
39 Resp. Ex. A at Ex. 4 (Kennedy Decl.). 
40 Reply Exs. A ¶¶ 11-13 (Calnon Reply Aff.), C ¶¶ 19-20 (Tardiff Reply Aff.). 
41 Resp. Ex. A ¶ 34 (Kennedy Decl.). 
42 Reply Exs. A ¶ 13 (Calnon Reply Aff.), C ¶ 20 (Tardiff Reply Aff.). 
43 Reply Exs. A ¶ 14 (Calnon Reply Aff.), C ¶¶ 20, 24-27 (Tardiff Reply Aff.). 
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though it charged Verizon’s competitors for make-ready 2.4 percent of the time.44  FPL would 

also charge Verizon inspection fees for every pole it attached to before June 2012, even though 

its records show that it did not charge any inspection fees prior to December 2013.45

Finally, FPL tries to create the appearance of value by failing to tether its valuations to 

per-pole annual rate calculations.46  In so doing, FPL does not answer the question asked—

whether the value of any unique advantages “is less than the difference between the Agreement 

Rates and the New or Old Telecom Rates over time.”47  That question requires that any value be 

distributed across the years at issue and the number of poles for which Verizon has paid rent.48

As explained below, this proper annualized per-pole analysis—applied to FPL’s records—shows 

that Verizon’s $0.96 pre-termination and $0.30 post-termination valuations were accurate and, if 

anything, high. 

C. FPL’s Documents Confirm That, Before The Joint Use Agreement 
Terminated In June 2012, Verizon Paid Far More Than The Value Of Any 
“Unique Benefits” It Received. 

Verizon’s Complaint shows that, before the Joint Use Agreement’s termination in June 

2012, the total value of any unique “expenses [Verizon] avoided under the Agreement”49 was an 

annual per pole charge of about $0.96 (an application charge of $0.07, a make-ready charge of 

44 See Resp. at 15; Reply Exs. A ¶¶ 14, 43 (Calnon Reply Aff.), C ¶¶ 20, 26-27 (Tardiff Reply 
Aff.); see also supra, Section II.C.1.g. 
45 See Resp. at 15-16; Reply Exs. A ¶¶ 14, 29-31 (Calnon Reply Aff.), C ¶ 27 (Tardiff Reply 
Aff.); see also supra, Section II.C.1.b. 
46 See, e.g., Resp. at iii-v, 26-28. 
47 Verizon Fla., 30 FCC Rcd at 1149 (¶ 24). 
48 Reply Exs. A ¶ 15 (Calnon Reply Aff.), C ¶¶ 17-19 (Tardiff Reply Aff.). 
49 See Verizon Fla., 30 FCC Rcd at 1150 (¶ 24). 
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$0.59, and an interest payment of $0.30).50  This amount, which must be reduced by the 

increased costs that Verizon incurred to access FPL’s poles, was paid for, several times over, 

through Verizon’s payment of rental rates that were $10 to $20 higher than its competitors.51

FPL’s Response, and its subsequent document production, confirm that Verizon’s 

estimate was accurate.52  Verizon long ago paid FPL significantly more than any monetary value 

associated with any unique “rights and responsibilities” provided Verizon under the Joint Use 

Agreement.53

1. Verizon’s Rental Payments Far Exceeded Any Value Of Access To 
FPL’s Poles. 

FPL ignores an entire section of Verizon’s Complaint54 when it argues that “Verizon 

offered no evidence [regarding] ‘the value of access to Florida Power’s poles.’”55  Verizon 

explained in its Complaint and its Affidavits that the value of Verizon’s access to FPL’s poles is 

a negative value—a burden that offsets any alleged competitive “benefits” that Verizon received 

under the Joint Use Agreement.56  This is because FPL conditions Verizon’s access on its 

payment of rent and agreement to bear all the costs associated with ownership of its percentage 

of the joint use poles.57  Verizon’s competitors obtain access by merely paying rent.58  Verizon, 

50 Compl. ¶¶ 41, 78, 88, 91; see also Compl. Ex. A ¶¶ 21, 39, 48 (Affidavit of Mark S. Calnon, 
Ph.D. (Mar. 13, 2015) (“Calnon Aff.”)).
51 See, e.g., Compl. Exs. A ¶ 8 (Calnon Aff.), G ¶¶ 31-34 (Affidavit of Timothy J. Tardiff, Ph.D. 
(Mar. 13, 2015) (“Tardiff Aff.”)). 
52 Reply Ex. A ¶¶ 4, 16, 59 (Calnon Reply Aff.). 
53 See Verizon Fla., 30 FCC Rcd at 1143 (¶ 8) (quoting Pole Attachment Order, 26 FCC Rcd at 
5335 (¶ 216 n.654) (“A failure to weigh, and account for, the different rights and responsibilities 
in joint use agreements could lead to marketplace distortions.”). 
54 Compl. ¶¶ 35-39. 
55 Resp. at 6 (quoting Verizon Fla., 30 FCC Rcd at 1150 (¶ 24)). 
56 Compl. ¶¶ 35-39. 
57 Id.
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therefore, would pay far more than its competitors to access FPL’s poles even if Verizon was 

charged its competitors’ rental rate.59

FPL does not deny that Verizon must incur these unique costs in order to access its poles.

Instead, it presents a series of arguments that try to remove the relevant competitive analysis 

from the discussion and create value where none exists.  As explained below, FPL’s arguments 

fail to turn Verizon’s unique burden into a benefit. 

(a) The Only Relevant “Value Of Access” Is The Unique Value 
That Verizon Received. 

FPL’s “value of access” arguments are premised on its fundamentally flawed position 

that any value provided to Verizon under the Joint Use Agreement—even if that same value is 

provided to Verizon’s competitors—justifies a higher rental rate.60  FPL claims the “value of 

access” is the entire cost associated with deploying a duplicative pole network—any savings that 

may have resulted from Verizon’s “business decision . . . to lease space on FPL’s poles rather 

than own poles.”61  Of course, Verizon’s competitors also “lease space on FPL’s poles rather 

than own poles.”62  FPL claims that it can ignore this comparability for purposes of valuing 

access.63  It cannot. 

FPL attempts to cobble together support for its argument by piecing together words from 

various paragraphs in the Memorandum Opinion—arguing that the words “over time” (¶ 24), 

58 Id.
59 Id.
60 See supra, Section II.A. 
61 Resp. Ex. D at 8 (Letter from C. Zdebski, Counsel, FPL, to C. Huther, Counsel, Verizon (June 
17, 2015)); see also Resp. at 6-14. 
62 See Verizon Fla., 30 FCC Rcd at 1147 (¶ 19) (“Florida Power generates revenue by renting 
space to cable companies and competitive LECs.”). 
63 Resp. at 6. 
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“decades-old contractual” relationship (¶ 8), and “received” (¶ 26) mean that all benefits received 

under the parties’ Joint Use Agreement must be valued.64  FPL, however, pulls these words from 

sentences that instead confirm that the only relevant value for any alleged benefit, including pole 

access, is unique value.  The Enforcement Bureau asked for information of the value “over time” 

of “benefits under the Agreement that are not provided to other attachers.”65  It pointed to the 

possibility of differences between “decades-old contractual” joint use relationships and license 

agreements.66  And it reiterated that the information required is about benefits “received” under 

the Joint Use Agreement “that were not available to other attachers.”67  FPL therefore relies on 

sentences that describe the proper competitive analysis detailed above68—when considering pole 

access, or any other alleged “benefit,” the only question is whether Verizon receives value that 

its competitors do not.69

As a result, the vast majority of FPL’s arguments about the value of pole access are 

entirely irrelevant.  FPL argues that “Verizon received the avoided cost value of not constructing 

its own infrastructure network”70—but Verizon’s competitors also have avoided the cost of 

constructing their own infrastructure networks.  FPL claims that “Verizon received from FPL a 

custom-built assemblage of poles and rights-of-way located exactly where Verizon needed.”71

So did Verizon’s competitors.  FPL argues that Verizon was able to reach its market because of 

64 Resp. at 6 (quoting Verizon Fla., 30 FCC Rcd at 1143, 1149-50 (¶¶ 8, 24, 26)). 
65 Verizon Fla., 30 FCC Rcd at 1149 (¶ 24). 
66 Id. at 1143 (¶ 8). 
67 Id. at 1150-51 (¶ 26). 
68 See supra, Section II.A. 
69 See, e.g., Verizon Fla., 30 FCC Rcd at 1140, 1148-50 (¶¶ 2, 21, 24, 26). 
70 Resp. at 9. 
71 Id. at 12. 
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FPL’s poles.72  Verizon’s competitors did as well.  And FPL argues that advances in technology 

have allowed Verizon to “offer additional services to its customers via the same infrastructure” 

on FPL’s poles.73  The same is true of Verizon’s competitors.  These alleged “benefits” were and

are available to other attachers—and so are not relevant to determining Verizon’s just and 

reasonable rate.74

(b) The Value Of Verizon’s Voluntary Access Is Less Than The 
Value Of Its Competitors’ Mandatory Access. 

The only difference that FPL identifies between the pole access provided Verizon and its 

competitors is that Verizon’s access is voluntary and its competitors’ access is mandatory.75

This difference disadvantages Verizon because it has had to “purchase” its access to FPL’s poles 

by assuming the cost of pole ownership.76  Verizon, accordingly, asked the Commission to 

consider its increased pole access costs because “[a] failure to weigh, and account for, the 

different rights and responsibilities in joint use agreements could lead to marketplace 

distortions.”77  Verizon also showed that, even if pole access is given no value (instead of a 

negative value), Verizon should still receive the same rental rate as its competitors.78  Verizon’s 

approach is validated by FPL’s view of future access, Commission precedent, and the history of 

72 Id.
73 Id. at 13. 
74 See, e.g., Verizon Fla., 30 FCC Rcd at 1150-51 (¶ 26); see also Reply Exs. A ¶ 18 (Calnon 
Reply Aff.), C ¶ 7 (Tardiff Reply Aff.). 
75 Resp. at 6-7, 10-11. 
76 See supra, Section II.C.1; Compl. ¶¶ 35-39; Reply Exs. A ¶ 18 (Calnon Reply Aff.), C ¶ 9 
(Tardiff Reply Aff.). 
77 Verizon Fla., 30 FCC Rcd at 1143 (¶ 8) (quoting Pole Attachment Order, 26 FCC Rcd at 5335 
(¶ 216 n.654)) (emphasis added). 
78 See, e.g., Compl. ¶ 98 (quoting Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217)). 
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Section 224.  Each establishes that voluntary access does not justify a higher rate than mandatory 

access. 

First, FPL acknowledges that the difference between mandatory and voluntary access has 

no material value with respect to future access.  On numerous occasions, FPL offered Verizon a 

“pole attachment agreement similar to [Verizon’s] competitors for new attachments” that would 

  FPL even states in its Response that the new 

telecom rate (provided Verizon’s CLEC competitors) may be appropriate for future access.80

FPL is therefore willing to provide future voluntary access at the same rate it provides mandatory 

access.  There is no good reason to treat past or present access differently. 

Second, the Commission confirmed that there is no material difference in value between 

voluntary and mandatory access for future access.  The Pole Attachment Order states that 

incumbent telephone companies with voluntary pole access under a new agreement can be

“comparably situated to telecommunications carriers or cable operators” and should receive the

same rental rate.81  The Bureau’s February Memorandum Opinion similarly recognizes that, 

although “incumbent LECs have no statutory right of access to utility poles,” they may receive 

“‘the same rate as the comparable provider,’ i.e., the New Telecom Rate or the Cable Rate” 

79 Resp. Ex. A at Ex. 1 ¶ 46 (Kennedy Decl.) (emphasis added); see also id. ¶ 18;

80 Resp. at 55. 
81 Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217). 
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under new agreements.82  A higher rate is not justified simply because the incumbent telephone 

company attaches voluntarily.   

Third, the history of Section 224 establishes that voluntary access does not justify a 

higher rate.  Before Congress passed the Telecommunications Act of 1996, all access to utility 

poles was voluntary, although cable companies had enjoyed the right to “just and reasonable” 

rates since 1978.83  With the 1996 Act, Congress gave cable and telecommunications companies 

a statutory right of access, but did not change the statutory maximum and minimum applicable to 

cable rates.84  Congress saw no need to lower the cable rate (as FPL’s argument would require) 

because cable access had become mandatory.85

Contrary to FPL’s current argument, electric companies vigorously challenged 

Congress’s decision on the grounds that Congress should have increased the cable rate because 

mandatory access has greater value than voluntary access.86  One company, for example, 

demanded that the cable rate increase more than fivefold to account for the higher value of 

mandatory access.87

82 Verizon Fla., 30 FCC Rcd at 1142, 1148 (¶¶ 7, 21) (quoting Pole Attachment Order, 26 FCC 
Rcd at 5336 (¶ 217)) (emphasis added). 
83 See, e.g., FCC v. Fla. Power Corp., 480 U.S. 245 (1987); see also Gulf Power Co. v. United 
States, 187 F.3d 1324, 1326-27 (11th Cir. 1999) (“Significantly, the Pole Attachments Act, as 
originally enacted in 1978, did not require a utility to provide cable companies access to its 
property.  Instead, it provided that if a utility voluntarily chose to provide access, the rate 
charged for that access was subject to FCC regulation” within a “statutorily defined range of 
minimum to maximum rates.”).  
84 See, e.g., In the Matter of Implementation of Section 703(e) of the Telecomms. Act of 1996, 13 
FCC Rcd 6777 (1998). 
85 See, e.g., Gulf Power Co., 187 F.3d at 1327. 
86 Id. at 1337; see also Appellants’ Brief at 9-10, 29-36, Gulf Power Co. v. United States, 1998 
WL 34081817 (11th Cir. Aug. 5, 1998). 
87 Ala. Power Co. v. FCC, 311 F.3d 1357, 1365 (11th Cir. 2002) (rejecting electric utility’s 
demand to increase rate from $7.47 to $38.81 per pole to reflect higher value of mandatory 
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The courts rejected the attempt to increase rates, finding that the same rate provides just 

compensation for voluntary and mandatory pole access.88  The Commission agreed, stating: 

Changing the nature of access from voluntary to mandatory did not change the 
extent of the property occupied.  The essential nature of the regulation, a 
restriction on the price that a utility may charge for attachments to its monopoly-
owned poles, remains unchanged. . . .  The property at issue, excess, unused pole 
attachment space, is the same whether the attachment is obtained through 
voluntarily signed contracts or through mandatory access. . . .  [The electric 
company]’s belief that it is entitled to obtain a higher return on pole attachments 
that are not voluntarily negotiated has no constitutional basis; the utility pole 
space is the same property used by [the electric company] in its regulated core 
business and is only a small portion of otherwise unused property.89

FPL’s position in this proceeding—that voluntary access has more value than mandatory 

access—is thus extraordinary and foreclosed by judicial and Commission precedent.  The “price 

that a utility may charge for attachments . . . is the same whether the attachment is obtained 

through voluntarily signed contracts or through mandatory access.”90  FPL cannot justify its 

extraordinary rental premium because it “granted voluntary access to a network of poles.”91

access); see also Fla. Cable Telecomms. Ass’n, Inc. v. Gulf Power Co., 18 FCC Rcd 9599 (2003) 
(rejecting electric utility’s demand to increase rate from $6.20 to $38.06 to reflect higher value of 
mandatory access). 
88 Ala. Power Co., 311 F.3d at 1367-71; Gulf Power Co. v. FCC, 208 F.3d 1263, 1272 (11th Cir. 
2000), rev’d on other grounds sub nom. Nat’l Cable & Telecomms. Ass’n, Inc. v. Gulf Power 
Co., 534 U.S. 327 (2002); Gulf Power Co., 187 F.3d at 1331; see also Pole Attachment Order,
26 FCC Rcd at 5321 (¶ 183 & n.569). 
89 Ala. Cable Telecomms. Ass’n, 16 FCC Rcd at 12232 (¶¶ 51-52). 
90 Id.
91 Resp. at i; see also id. at 2, 6-11, 14, 27, 38 (relying on voluntary nature of Verizon’s pole 
access); Reply Exs. A ¶¶ 18-19 (Calnon Reply Aff.), C ¶¶ 8-9 (Tardiff Reply Aff.). 
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(c) FPL’s “Value Of Access” Arguments Are Meritless On Their 
Own Terms. 

The remainder of FPL’s “value of access” arguments fails because they do not identify 

comparative differences between Verizon and its competitors, as detailed above.92  They also fail 

on their own terms. 

First, FPL argues that the value of access should be the replacement cost of the shared 

poles.  The Commission already rejected this argument, finding that “replacement costs less 

depreciation[] are particularly unsuited for valuing pole attachments.”93  It explained: 

A pole attachment does not displace the utility from its own use of the pole or 
from the right to license additional users on the pole.  Because the utility’s interest 
in the property is not completely destroyed, requiring the use of replacement costs 
as a measure of just compensation is inappropriate.  Also, it is not feasible to 
reproduce existing utility poles.  Zoning, environmental, local government, and 
financial constraints make it impractical and often impossible to construct new 
pole systems.94

FPL’s position is even more extreme than the “inappropriate” methodology rejected by the 

Commission because FPL does not include depreciation in its analysis.  FPL also suggests that it 

is entitled to both the current cost to replace a pole and the redundant current cost to install a 

92 See supra, Sections II.A, II.C.1.a. 
93 Ala. Cable Telecomms. Ass’n, 16 FCC Rcd at 12233 (¶ 53); see also In the Matter of 
Amendment of Commission’s Rules & Policies Governing Pole Attachments, 16 FCC Rcd 12103, 
12114-19 (¶¶ 15-25) (2001); see also Reply Exs. A ¶¶ 20-23 (Calnon Reply Aff.), C ¶ 10 
(Tardiff Reply Aff.). 
94 Ala. Cable Telecomms. Ass’n, 16 FCC Rcd at 12234 (¶ 57).  FPL argues that replacement costs 
are appropriate because they were used in a railroad valuation decision in 1898. See Resp. at 11 
n.41 (citing Smyth v. Ames, 169 U.S. 466 (1898)).  But the Commission found “persuasive” the 
argument that “analogizing to railroads . . . is misguided” in this context.  See Ala. Cable 
Telecomms. Ass’n, 16 FCC Rcd at 12226, 12235 (¶¶ 37, 57).
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pole.95  FPL’s extraordinary demand exposes the unreasonableness of its position under a statute 

that pegs “just and reasonable rates” to “the additional costs of providing pole attachments.”96

Second, FPL tries to justify its demanded rates by arguing that Verizon received a 

“corridor or enhancement value” because it could access a line of utility poles (as could its 

competitors).97  The Commission also rejected this argument.  Considering the claim that “the 

value of the linear corridors in the modern technological era is not related to the original cost of a 

single pole,” the Commission held “that Respondent, and pole owners in general, are not entitled 

to an enhanced value or network value for pole attachments.”98

Third, FPL argues that Verizon should pay more because it “enjoyed the use of FPL poles 

to which no other company was entitled” from “the start of the parties’ joint use relationship in 

1975 until Verizon’s competitors obtained mandatory access to FPL’s poles under the 1996 

Telecommunications Act.”99  FPL thus argues that pole access allowed Verizon to enter the 

95 See Resp. at 10-11; but see id. at 26-27 (conceding that requests for replacement and 
installation valuations are “alternatives”).  
96 47 U.S.C. § 224(d)(1) (emphasis added). 
97 Resp. at 11-12. 
98 Ala. Cable Telecomms. Ass’n, 16 FCC Rcd at 12223, 12235 (¶¶ 33, 57).  FPL relies on two 
distinguishable cases that do not involve the valuation of utility corridors or contain the “factor 
of two to six” that FPL cites. See Resp. at 11 n.43 (citing Appeal of Elgart, 395 Pa. 343 (1959)), 
12 n.45 (citing N.Y. Cent. Lines, LLC v. State, 957 N.Y.S.2d 252, 254 (2012)).  One also 
involves the valuation of a rail corridor, which is not a proper analogy here. See Ala. Cable 
Telecomms. Ass’n, 16 FCC Rcd at 12226, 12235 (¶¶ 37, 57). FPL’s other support is a report on 
the placement of underground fiber-optic cable in a National Marine Sanctuary, which says 
nothing about overhead utility pole valuation and clarifies that estimates for corridor values, 
when applicable, “vary widely.” See Fair Market Value Analysis for a Fiber Optic Cable Permit 
in National Marine Sanctuaries at 7 n.4 (Aug. 2002), available at http://sanctuaries.noaa.gov/
library/pdfs/fmv_focpermit_final_2002.pdf.
99 Resp. at 10, 12-14. But see Reply Ex. C ¶ 13 (Tardiff Reply Aff.). 
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market 21 years before its competitors.100  But Verizon’s competitors were in the market when 

the Joint Use Agreement was signed in 1975.  In 1987, the Supreme Court found that for “the 

past 30 years, utility companies throughout the country have entered into arrangements for the 

leasing of space on poles to operators of cable television systems.”101  That aligns with the 

parties’ 1961 Joint Use Agreement, which refers to the “[e]xisting rights of other parties” on the 

joint use poles,102 and the Joint Use Agreement itself, which also accommodates the “[e]xisting 

rights of other parties.”103  Indeed, by 1978, Congress found that “[i]t is the general practice of 

the cable television (CATV) industry in the construction and maintenance of a cable system to 

lease space on existing utility poles for the attachment of cable distribution facilities.”104  Even in 

the early years of the 1975 Joint Use Agreement, then, Verizon’s access to FPL’s poles was not 

unique.105

Finally, FPL credits pole access for Verizon’s technological advancements.106  Setting 

aside the absurdity of this claim, it must be rejected as fundamentally inconsistent with the Pole

Attachment Order’s ultimate objective of reducing pole attachment rental rates to ensure the 

100 Resp. at 10, 12-14.  FPL’s reliance on documents touting “speed to market” is misplaced, id.
at 13 n.52, because FPL did not rebut Verizon’s evidence that there is no material difference 
between the time it takes for Verizon, and for its competitors, to attach facilities to FPL’s poles 
in order to service a new customer, see Compl. ¶¶ 42-45. 
101 Fla. Power Corp., 480 U.S. at 247. 
102 Joint Use Agreement at Art. XVI (Jan. 5, 1961), attached to Pole Attachment Complaint 
Response as Exhibit B to Exhibit A, Verizon Fla. LLC v. Fla. Power & Light Co., Docket No. 
14-216, File No. EB-14-MD-003 (Apr. 4, 2014) (“2014 Resp.”). 
103 Compl. Ex. 1 at Art. XIV; see also Mot. to Dismiss at 4 (Mar. 27, 2014), attached to Pole 
Attachment Complaint Reply as Ex. 1, Verizon Fla. LLC v. Fla. Power & Light Co., Docket No. 
14-216, File No. EB-14-MD-003 (Apr. 24, 2014) (“2014 Reply”). 
104 S. Rep. 95-580, 95th Cong., 1st Sess. 1977, 1978 U.S.C.C.A.N. 109, 120.
105 Resp. at 12-14. 
106 Id. at 13-14. But see Reply Exs. A ¶ 24 (Calnon Reply Aff.), C ¶¶ 14-15 (Tardiff Reply Aff.). 
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widespread availability of broadband and other new, advanced services.107  FPL would instead 

charge higher rates to companies because they offer advanced services.  FPL’s effort to nullify 

the Pole Attachment Order through “value of access” arguments must be rejected. 

2. Verizon Paid Far More Than The Value Of Any “Unique Benefits” It 
Received. 

FPL’s Response and document production also confirm that Verizon’s unique costs to 

access FPL’s poles were paired with significant overpayments for any alleged “benefits” 

provided by FPL before the Joint Use Agreement terminated.  FPL does not dispute that many of 

the “advantages” that it claimed108 have not been competitive advantages.  And for those few 

competitive advantages that may have any conceivable value, FPL’s documents show that 

Verizon’s value estimations were accurate and, if anything, high.  No alleged advantage excuses 

the decades of excessive rental payments that FPL received from Verizon—or justifies carrying 

those rates into the future.   

(a) Permitting New Attachments 

FPL—like Verizon—places no value on the fact that “Verizon [was] not required to file a 

permit application . . . or wait for approval from FPL before attaching.”109  The sole value 

associated with permitting new attachments, then, is the value associated with the fact that 

“Verizon was not required to . . . pay an initial fee . . . before attaching.”110  And that value is 

quite small.  As Verizon detailed in its Complaint, the “initial fee” that Verizon avoided was a 

107 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5241 (¶ 1) (“The Order is designed to 
promote competition and increase the availability of robust, affordable telecommunications and 
advanced services to consumers throughout the nation.”). 
108 See, e.g., Verizon Fla., 30 FCC Rcd at 1148-50 (¶¶ 21, 24). 
109 Resp. at 14-15; see also Compl. ¶¶ 42-45. 
110 See Verizon Fla., 30 FCC Rcd at 1148 (¶ 21) (“Verizon was not required to file a permit 
application, pay an initial fee, or wait for approval from [FPL] before attaching.”). 
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one-time, non-recurring $7.95 administrative application fee paid by other licensees when they 

sought to make an attachment to an additional FPL pole.111  This fee, when spread across the 

poles on which Verizon paid rent, amounted to an annual charge of about 7 cents per pole.112

FPL tries to inflate the value of administrative permitting fees by adding a $13.00 

inspection fee and a $115.00 make-ready engineering fee to the $7.95 administrative permitting 

fee—additional fees that FPL also seeks to separately recover as inspection fees and make-ready 

fees.113  FPL cannot double recover for these fees, which are themselves overstated for reasons 

detailed below.114  The sole administrative permitting fee that applies across the board to new 

attachments is the $7.95 per pole permitting fee relied upon in Verizon’s Complaint.  According 

to FPL, it is that “$7.95 per pole administrative fee [that] covers the cost of reviewing and 

processing the licensee’s application to ensure that it meets FPL’s requirements and 

standards.”115  It is also that $7.95 fee that amounted to a $0.07 per-pole charge on the tens of 

thousands of poles on which Verizon paid rent.  Verizon more than covered this $0.07 charge 

(which it only could have incurred before the Joint Use Agreement terminated in 2012) when it 

111 Compl. ¶ 41. 
112 Using FPL’s data, the number is even lower.  Verizon calculated this $0.07 value based on 
available 1995 to 2012 data. See Compl. ¶ 41 and Ex. A ¶ 19 (Calnon Aff.).  The same 
calculation performed on the 1975 to 2012 data in FPL’s Response results in a lower $0.03 per 
pole value.  Resp. Ex. A ¶ 34 and Ex. 4 (Kennedy Decl.); Reply Ex. A ¶ 27 (Calnon Reply Aff.). 
113 See Resp. at 15 (“Verizon would have paid a make-ready permit application fee of $135.95 
. . . for every single pole to which it attached.”); Reply Ex. 10 (Revised Application Processing 
Fee Information) (clarifying that the administrative fee is $7.95 and that total fees of $135.95 
only result where the $13.00 inspection fee and $115.00 engineering make-ready fee are also 
warranted ($7.95 + $13.00 + $115.00 = $135.95)); see also Resp. at iii, 15-16 (attributing value 
to inspection and make-ready fees separately and as components of the permitting fees). 
114 See infra, Sections II.C.2.b, II.C.2.g.  Treating inspection and make-ready fees separately 
from administrative permitting fees is appropriate given the Enforcement Bureau’s request for 
separate information about permitting fees, inspection fees, and make-ready.  See Verizon Fla.,
30 FCC Rcd at 1148, 1150 (¶¶ 21, 24). 
115 Reply Ex. 5 at Resp. to Interrogatory 6. 
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paid rental rates that were $10 to $20 per pole higher than its competitors paid prior to the 

effective date of the Pole Attachment Order.

(b) Post-Installation Inspections 

FPL similarly places no value on the fact that Verizon’s attachments were not subject to a 

mandatory FPL “inspection at the time of installation.”116  For good reason.  FPL has the right to 

inspect, or not inspect, Verizon’s facilities just as it has the right to inspect, or not inspect, the 

facilities of Verizon’s competitors.117  The sole possible value associated with post-installation 

inspections, then, is any value associated with the fact that “Verizon was not required to pay an 

inspection fee” when it made new attachments prior to the 2012 termination of the Joint Use 

Agreement.118  But the record shows that Verizon’s competitors did not then pay an inspection 

fee, either.  Verizon, as a result, had no competitive advantage.119

FPL’s documents show that it did not charge a $13.00 post-installation inspection fee 

until December 2013—eighteen months after Verizon’s right to install facilities on new FPL 

poles (and thus its ability to incur a post-installation inspection fee) terminated.120  For all prior 

116 Resp. at 15-16; Compl. ¶¶ 46-47; see also Verizon Fla., 30 FCC Rcd at 1148 (¶ 21). 
117 FPL’s license agreements clarify that FPL may waive post-installation inspections by 
referring to “[s]uch inspections or surveys made, or not.”  See Reply Exs. 1 § 8.3.1 (License 1), 2 
§ 7 (License 2), 3 § 3.6 (License 3); 

118 See Verizon Fla., 30 FCC Rcd at 1148 (¶ 21). 
119 As noted above, FPL relies on the same inspection fee separately and as a component of the 
permitting fee.  See supra, Section II.C.2.a; Resp. at 15-16. FPL cannot double the value of the 
same alleged benefit by counting it twice.  Reply Ex. A ¶¶ 8-9, 26 (Calnon Reply Aff.). 
120 Reply Exs. A ¶¶ 29-32 (Calnon Reply Aff.), 9 at FPL-R8-0003 and 0039 (Permit Invoices) 
(including inspection fee on just two invoices, which are dated Sept. 8, 2014 and Dec. 26, 2013), 
6 (Supp. Resp. to Interrogatory 3) (only including inspection fee in entries dated between Jan. 
27, 2014 and Jan. 30, 2015). 
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time periods, FPL charged just the $7.95 administrative permitting fee discussed above and, 

when appropriate, a $108.00 make-ready engineering fee discussed below.121  It did not charge a 

separate inspection fee.122

It is therefore not true that Verizon would have paid a $13.00 inspection fee each time it 

installed facilities on a new FPL pole before the Joint Use Agreement terminated.123  There is no 

evidence that FPL charged anyone a $13.00 inspection fee at that time.  Verizon—and its 

competitors—were therefore identically situated, and no value should be given to the later-

created fee.

(c) Location of Facilities on FPL’s Poles 

FPL’s arguments do not rebut Verizon’s testimony that its location on FPL’s poles 

increases its costs and sets it at a competitive disadvantage.124  First, FPL merely speculates that 

a one-foot difference between the location of Verizon’s facilities and its competitor’s facilities125

121 Reply Exs. A ¶¶ 29-32 (Calnon Reply Aff.), 9 at FPL-R8-0008-0038 (Permit Invoices) 
(showing that inspection fee was not included on invoices dated June 8, 2006 through Dec. 17, 
2013), 6 (Supp. Resp. to Interrogatory 3) (showing that inspection fee was not charged for 
installation requests received between Apr. 15, 2005 and Dec. 31, 2013). 
122 See Compl. Ex. 11 at 12 (Permit Manual).  FPL appropriately does not claim any right to the 
$9.95 and $24.95 fees included in its Permit Manual.  See Resp. at 15-16; see also Compl. Ex. 11 
at 12, 105 (Permit Manual).  As Verizon explained in its Complaint, these fees do not 
competitively advantage Verizon because they were entirely avoidable fees that did not ever 
need to be paid by Verizon’s competitors.  See Compl. ¶¶ 48-50. 
123 See Resp. at iii, 15-16. 
124 Compl. ¶¶ 53-57. 
125 FPL has instructed its licensees to place their attachments within one foot of Verizon’s cable 
regardless of where Verizon’s cable is located on the pole. See Compl. Ex. 11 at 25, 40, 54, 68, 
84, 101 (Permit Manual); Reply Ex. 3 § 3.4(b) (License 3) (“This space allocation shall be 
located one foot (1’) above the highest joint user or existing third party cable attachment.”);
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makes Verizon’s facilities so much “easier to access than the space used by competitors between 

Verizon’s and Florida Power’s attachments”126 that it offsets the significantly higher costs that 

Verizon bears because of its lowest pole location.127  Conclusory allegations cannot overcome 

Verizon’s contrary proof,128 particularly here, where the absence of proof from FPL followed its 

extensive discovery into Verizon’s increased costs129—discovery that corroborated Verizon’s 

testimony that its facilities are more damage-prone due to their lowest pole location.130  Indeed, 

FPL’s own document production confirmed that Verizon’s facilities are prone to increased 

damage from others working in the space above, as some of FPL’s license agreements 

acknowledge the potential for such damage and require that it be immediately reported.131

Second, it is not true that Verizon “must value” the lowest location because it “chooses” 

that location on other utility poles and “could have chosen to negotiate a different location on the 

pole for a lower rate but it did not.”132  Verizon’s choice was not involved in determining its pole 

location.  As FPL has itself explained, standard construction practices—and not Verizon—have 

126 See Verizon Fla., 30 FCC Rcd at 1148 (¶ 21); see also Resp. at 16. 
127 See Compl. Ex. E ¶¶ 10, 16-17, 19-21 (Affidavit of Bryan L. Lantz (Mar. 13, 2015) (“Lantz 
Aff.”)); Reply Ex. 11 (Aerial Damage Reports). 
128 See In re Applications of Priscilla L. Schwier, 4 FCC Rcd 2659, 2660 (¶ 7) (1989) (“General 
conclusory allegations and speculation simply are not sufficient.”).  
129 See, e.g., Resp. Ex. C at Request Nos. 9, 11, 12, 13, 19. 
130 See Reply Ex. 11 for examples of aerial damage that Verizon has suffered as the lowest 
attacher on a utility pole. 
131 See Reply Exs. 1 §§ 8.1 (License 1) (“The Licensee . . . shall immediately report any damage 
to FPL and to any other owner of damaged Facilities or attachments.”), 11 (“Licensee . . . shall 
make an immediate report to FPL and to the owners of the other facilities of damage to those 
facilities.”), 2 § 8 (License 2) (“Licensee shall exercise special precautions to avoid damage to 
facilities of Licensor and of others supported on said Pole and shall make an immediate report to 
Licensor of the occurrence of any damage.”). 
132 Resp. at 16. 
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relegated Verizon to the lowest position on utility poles.133  As an incumbent telephone 

company, it started at the lowest location because historically there were only two attachers—the 

telephone company and the power company.  Those two standard locations did not change when 

cable companies, competitive telephone companies, and others began attaching to utility poles 

because the consistency of position eliminates ambiguity about the ownership of various 

facilities on a pole and ensure that cables do not crisscross mid-span.134

Third, Verizon has not saved any bucket truck costs because of its lowest pole location.135

FPL admits that Verizon’s competitors attach to FPL’s poles in the space that is reserved for 

Verizon’s exclusive use.136  By definition, then, Verizon and its competitors require the same

equipment to access the same space.  The bucket trucks that Verizon uses to access its 

facilities—some owned by Verizon and some owned by Verizon’s contractors—are just as able 

to reach the facilities of Verizon’s competitors.137

133 Reply Comments of Fla. Power & Light, Tampa Electric, and Progress Energy Fla. at 17 n.56, 
In the Matter of Implementation of Section 224 of the Act; Amendment of the Commission’s 
Rules and Policies Governing Pole Attachments, WC Docket No. 07-245 (Apr. 22, 2008) (“Apr. 
2008 Reply Comments of the Fla. IOUs”) (noting that the Blue Book – Manual of Construction 
Procedures “show[s] that telephone attachments are made at the lowest point on a pole”); see
also Compl. Ex. E ¶ 16 (Lantz Aff.). 
134 Apr. 2008 Reply Comments of the Fla. IOUs at 17 n.56 (acknowledging that the “NESC 
encourages utilities to create a uniform order of attachment to facilitate identification of 
attachers.”); see also Compl. Ex. E ¶ 16 (Lantz Aff.). 
135 Resp. at 16; Reply Exs. A ¶ 33 (Calnon Reply Aff.), B ¶ 2 (Reply Affidavit of Bryan L. Lantz 
(Nov. 24, 2015) (“Lantz Reply Aff.”)), C ¶ 20 (Tardiff Reply Aff.).  FPL faults Verizon for not 
providing discovery about its bucket truck fleet, Resp. at 16, but FPL never established the 
relevance of that information to the competitive analysis, never tailored its extraordinarily broad 
interrogatory to request information about bucket trucks, and never moved for a more complete 
answer to its interrogatory.
136 See, e.g., Mot. to Dismiss at 4 (Mar. 27, 2014), attached to 2014 Reply as Ex. 1. 
137 Reply Ex. B ¶ 2 (Lantz Reply Aff.).  Verizon did not enjoy cost savings over its competitors 
with respect to bucket trucks.  It certainly did not save “since 1975 . . . $2.25 million for a 
conservative fleet of ten 42 foot bucket trucks and, conservatively, replacements every 10 years 
for a total of $22.5 million.”  Resp. at 27.  FPL’s figure unreasonably (even according to FPL) 
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(d) Pole Height 

FPL freely concedes that the same pole height “accommodate[s] not only ILECs but 

many providers as well.”138  FPL further admits that, were it to install shorter poles that do not 

accommodate Verizon, the poles would also not accommodate “any other communications 

attacher.”139  These admissions alone establish that Verizon has not been competitively 

advantaged over its competitors by the height of FPL’s poles.  FPL would install the same height 

pole irrespective of whether Verizon—or Verizon’s competitors—were to attach. 

FPL nonetheless asks the Commission to charge Verizon (but not Verizon’s competitors) 

more to reflect the incremental cost of installing taller poles that can accommodate Verizon and 

its competitors’ attachments.  There are four fundamental flaws with FPL’s argument. 

First, FPL does not deny that Verizon has already paid far more than its competitors for 

the pole height required to hold communications facilities.140  Verizon’s competitors have fully 

compensated FPL for the additional height at rates calculated using the cable, new, and pre-

existing telecom formulas.141  Verizon has paid rates up to four times higher.142

Second, FPL’s argument is based on the incredible claim that, but for the Joint Use 

Agreement, FPL would never have installed a pole that was tall enough to accommodate Verizon 

assumes that Verizon would replace its entire fleet every four years ($2.25 million * 10 
replacements in 40 years = $22.5 million) and relies on cost assumptions that are not supported 
by any documentary evidence. 
138 Resp. at 16-18; see also Compl. ¶¶ 59-60. 
139 Resp. at 11, 17, 38. 
140 Compl. ¶ 61.  
141 Pole Attachment Order, 26 FCC Rcd at 5321 (¶ 183) (holding that the new telecom rate—
which is lower than the pre-existing telecom rate—and the cable rate are “fully compensatory to 
utilities”).   
142 See Compl. ¶ 61. 
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or Verizon’s competitors.143  The record shows that this is not true.  The Joint Use Agreement 

establishes that a 35-foot pole can accommodate FPL and Verizon.144  Yet more often than not, 

FPL has installed poles taller than 35 feet when only FPL is attached to them—a full 69 percent 

of its poles with only FPL attachments are 40 feet or taller.145  It has installed similarly tall poles 

nearly 76 percent of the time where an entity other than Verizon shares the pole with FPL.146

FPL has thus routinely installed poles that have sufficient space to accommodate FPL and

communications attachers where Verizon is not itself attached. 

FPL has also installed taller poles in areas where Verizon cannot attach.  FPL did not 

dispute that its recent storm hardening efforts to replace its poles with stronger, taller poles have 

centered on areas outside Verizon’s service territory.147  And FPL’s installation of taller poles 

has continued after Verizon’s right to make attachments to new poles terminated in 2012.148  It 

is, therefore, not the case that “there would be no communications space for attachments” if 

Verizon had not entered the Joint Use Agreement with FPL.149  Nor is it the case that Verizon 

would have had to pay “make-ready for every single pole to which it wished to attach” and the 

incremental cost for the new pole.150  FPL has voluntarily and routinely installed poles that are 

tall enough to accommodate Verizon even though Verizon is not attached.151

143 Resp. at 16-17. 
144 Compl. Ex. 1 § 1.1.5 (Joint Use Agreement). 
145 Compl. Ex. G ¶ 22 (Tardiff Aff.). 
146 Id.
147 Compl. ¶ 66. 
148 Reply Exs. A ¶¶ 21, 34 (Calnon Reply Aff.), 5 at Resp. to Interrogatory 8. 
149 Resp. at 17. 
150 Id. at 16-17. 
151 Compl. Ex. G ¶ 22 (Tardiff Aff.). 
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Third, FPL’s bald claim that taller poles were required because Verizon admitted that its 

“copper cable sags one to two feet lower than the cable used by other attachers” is patently 

false.152  The only “source” FPL could identify to support its claim was an excerpt from a 1999 

NYNEX training manual.153  It says nothing about the real-world condition of Verizon’s 

facilities, let alone its facilities in Florida.154  The only relevant record evidence, therefore, 

establishes that Verizon’s cables sag the same amount as its competitors’ cables because Verizon 

has been installing the same light-weight copper and fiber optic cables that its competitors use.155

Fourth, FPL vastly overstates the incremental cost of the taller poles, were that cost 

relevant to the setting of a just and reasonable rate.156  Rather than base its calculation on the 

incremental cost that it reported—$125.87 on a lateral pole and $294.71 on a feeder pole—FPL 

hypothesized that Verizon may have agreed to pay more and used $300 and $500 values in its 

calculation.157  Had FPL considered the incremental cost of the new poles to which Verizon 

attached under the Joint Use Agreement using its own $125.87 and $294.71 figures, it would 

have calculated an incremental cost of about $1.15 to $2.7 million—not $8.4 to $33.5 million.158

That incremental cost, applied across the poles on which Verizon pays rent, amounts to an 

annual per-pole charge of $0.48 to $1.13.159  Pole height does not justify the $10 to $20 premium 

FPL has imposed on Verizon in the past—or the near $30 premium FPL demands going forward. 

152 Resp. at iv, 17; Resp. Ex. A ¶ 16 (Kennedy Decl.). 
153 Reply Ex. 12 (Resp. to Request for Production No. 14). 
154 Id.
155 See Compl. Ex. E ¶ 23 (Lantz Aff.). 
156 Resp. at 17. 
157 Id.; Resp. Ex. A ¶ 12 (Kennedy Decl.). 
158 Resp. at 17; Resp. Ex. A ¶ 12 (Kennedy Decl.); Reply Ex. A ¶ 36 (Calnon Reply Aff.). 
159 Reply Ex. A ¶ 36 (Calnon Reply Aff.). 
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(e) Pole Replacements 

FPL continues to argue that Verizon is advantaged because FPL has a “legal right” to 

refuse to replace a pole where needed to make room for one of Verizon’s competitors.160  But 

FPL does not address Verizon’s argument that FPL also has a “legal right” to refuse to replace a 

pole for Verizon in similar circumstances.161  And FPL does not deny that, where a pole is 

replaced, Verizon—like its competitors—pays for the new pole.162  In other words, Verizon and 

its competitors are the same. 

FPL unsuccessfully tries to create competitive value for Verizon in two ways.  First, FPL 

states that it has exercised its legal right to decline to expand capacity with respect to other 

attachers, albeit “only in certain circumstances.”163  FPL did not disclose that those 

circumstances are entirely inapplicable to Verizon and others that seek to attach in the 

communications space on the utility pole.  FPL relies exclusively on its denial of two pole 

replacements that would have accommodated pole top antennas.164  FPL did not want the entity’s 

cable to pass through its power supply space165—a situation that does not occur when facilities 

are attached, as Verizon’s are, in the communications space on FPL’s poles.166

160 Resp. at 18. 
161 Compl. ¶ 69; Compl. Ex. 1 § 2.2 (Joint Use Agreement) (“Each party reserves the right to 
exclude from joint use those poles . . . which, in the judgement of Owner, (a) are required for the 
sole use of the Owner, (b) would not readily lend themselves to joint use because of interference, 
hazards or similar impediments, present or future, or (c) have been installed primarily for the use 
of a third party.”). 
162 Compl. ¶ 72. 
163 Resp. at 18. 
164 Reply Ex. 13 at FPL-R15-0007, FPL-R15-0017 (Pole Top Evaluations). 
165 Id.
166 Reply Ex. B ¶ 4 (Lantz Reply Aff.). 
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Second, FPL argues that “[i]n the absence of the joint use agreement and in the event FPL 

elected not to change out a pole to accommodate Verizon, then in each instance Verizon would 

have borne the full cost of installing its own pole.”167  That is already true under the Joint Use 

Agreement.  The only difference is that—because of the Joint Use Agreement—Verizon does not 

own the pole it pays for.  FPL instead becomes the owner of the newer, stronger, taller pole that 

Verizon finances and continues to pay rent on.168  The Joint Use Agreement does not advantage 

Verizon.

(f) Insurance and Indemnification 

FPL does not dispute that Verizon has insurance in greater amounts than FPL has 

required of FPL’s competitors.169  FPL instead argues that Verizon has purchased the insurance 

“on its own initiative, not as a prerequisite to attaching to FPL’s poles.”170   But that does not 

change the fact that Verizon’s financial obligation would not change were it to attach pursuant to 

the same insurance requirement in FPL’s license agreements.  Verizon has enjoyed no financial 

benefit.

With respect to indemnification obligations, Verizon is competitively disadvantaged.

FPL summarily states that “third party attachers are required to provide a broad form indemnity 

to FPL.”171  But Verizon is subject to an even broader, less favorable indemnification 

provision.172  FPL’s draft license agreement 

167 Resp. at 18. 
168 Compl. ¶ 70. 
169 See Compl. ¶ 73; Resp. at 18. 
170 Resp. at 18.
171 Id.
172 Compl. Ex. 1 at Art. XIII (Joint Use Agreement). 
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Verizon instead has unbounded responsibility 

for all covered damages under the indemnification provision in the Joint Use Agreement (which 

FPL does not even cite).174  It is, therefore, simply not true that “Verizon is avoiding 

responsibility for potentially large claims that may arise during the use and maintenance of the 

utility poles that are presently assumed by third party attachers.”175  Verizon has assumed the 

same responsibility and more. 

(g) Make-Ready Costs 

FPL’s data also corroborate Verizon’s estimate of make-ready fees ($108.00 per pole) 

and costs ($600.00 per pole).176  Together, these amounted to a per pole charge of about 59 cents 

on the poles on which Verizon paid rent before termination of the Joint Use Agreement.177  FPL 

instead tries to impose make-ready fees and costs on Verizon that it has never imposed on 

Verizon’s competitors.   

First, FPL argues that Verizon should have paid make-ready fees and costs “for every 

single pole to which it attached.”178  But FPL charges Verizon’s competitors make-ready fees 

and costs only for attachments to “poles requiring FPL Make Ready.”179  And FPL estimates that 

173

174 Compl. Ex. 1 at Art. XIII (Joint Use Agreement); see also Compl. ¶ 74. 
175 Resp. at 18. 
176 Compl. ¶ 78. 
177 Id.  Using FPL’s data, the number is even lower.  Verizon calculated the $0.59 impact based 
on available 1995 to 2012 data. See Compl. ¶ 78; Compl. Ex. A ¶ 19 (Calnon Aff.).  The same 
calculation performed on 1975 to 2012 data provided by FPL results in a lower $0.07 per pole 
value.  Compl. Ex. 7 (Invoices); Resp. Ex. A ¶ 34 and Ex. 4 (Kennedy Decl.); Reply Ex. A ¶ 44 
(Calnon Reply Aff.). 
178 Resp. at 15. 
179 Compl. Ex. 11 at 12 (Permit Manual) (emphasis in original); Reply Ex. 10 (Revised 
Application Processing Fee Information) (emphasis in original). 
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the percentage of poles requiring FPL make ready “is approximately 10%.”180  FPL’s data and 

invoices show that this estimate is high—it has invoiced make-ready fees about 2.4 percent of 

the time.181  There is, therefore, no support for a claim that Verizon’s competitors paid—and 

Verizon, therefore, avoided—make-ready fees and costs 100 percent of the time.   

It is no answer that, absent the Joint Use Agreement, “FPL’s poles would not have been 

installed to accommodate Verizon” such that every pole would have required make-ready.182

The record shows that FPL has installed poles with far more space than Verizon requires in areas 

where Verizon is not attached and cannot attach.183  Over two-thirds of FPL’s own poles, with 

only FPL’s attachments, are 40 feet or taller.184  These poles—which were not installed to 

accommodate Verizon—nonetheless have room for Verizon and several of Verizon’s 

competitors.185  FPL make-ready would not be required. 

FPL’s claim is also contradicted by the few times that it has charged Verizon’s 

competitors make-ready.  Because they are not party to the Joint Use Agreement, accepting 

FPL’s argument requires the assumption that FPL has not installed poles to accommodate them.  

Yet FPL has only charged them for make-ready about 2.4 percent of the time.186  Verizon, if 

subject to the same license regime, would have paid no more.  FPL’s estimate that electric make-

180 Declaration of Thomas J. Kennedy ¶ 2, attached to Reply Comments of the Fla. Investor-
Owned Electric Utilities, In the Matter of Implementation of Section 224 of the Act; A National 
Broadband Plan for Our Future, WC Docket No. 07-245, GN Docket No. 09-51 (Oct. 4, 2010). 
181 Reply Exs. A ¶ 43 (Calnon Reply Aff.), C ¶¶ 20, 26-27 (Tardiff Reply Aff.); see also Reply 
Exs. 9 (Permit Invoices), 6 (Supp. Resp. to Interrogatory 3). 
182 Resp. at 15. 
183 See supra, Section II.C.2.d. 
184 Compl. Ex. G ¶ 22 (Tardiff Aff.). 
185 Compl. Ex. E ¶ 14 (Lantz Aff.). 
186 Reply Exs. A ¶ 43 (Calnon Reply Aff.), C ¶¶ 20, 26-27 (Tardiff Reply Aff.); see also Reply 
Exs. 9 (Permit Invoices), 6 (Supp. Resp. to Interrogatory 3). 
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ready would be needed for 10 percent of attachments made to additional FPL poles was 

overstated.187

Second, FPL argues that its make-ready fee is $135.95 when it was $108.00 during the 

relevant time period.  FPL includes in its $135.95 fee a $7.95 administrative fee, a $13.00 post 

installation inspection fee, and a $115.00 make-ready engineering fee.188  The $7.95 and $13.00 

components are detailed above,189 and cannot be double-counted as make-ready fees.  The 

$115.00 component, although properly classified as a “make-ready fee,” is overstated because it 

reflects a fee increase that FPL instituted in December 2013 (from $108.00 to $115.00).190

Verizon’s right to install facilities on new FPL poles (and thus its ability to incur a make-ready 

fee) had terminated eighteen months earlier. The appropriate make-ready fee, therefore, is the 

$108.00 make-ready engineering fee charged by FPL before termination of the Joint Use 

Agreement191 and relied upon in Verizon’s Complaint.192

Third, FPL argues that make-ready costs should be $4,390 per pole to reflect the “typical 

charge to a third party applicant for the replacement of an FPL distribution pole with a taller 

187 Compl. ¶ 78; Reply Exs. A ¶ 43 (Calnon Reply Aff.), C ¶¶ 20, 26-27 (Tardiff Reply Aff.). 
188 Resp. at 15; Reply Ex. 10 (Revised Application Processing Fee Information).   
189 See Sections II.C.2.a, II.C.2.b. 
190 Reply Exs. A ¶ 40 (Calnon Reply Aff.), C ¶¶ 26-27 (Tardiff Reply Aff.), 9 at FPL-R8-0003 
and 0039 (Permit Invoices) (including $115.00 fee on just two invoices, dated Sept. 8, 2014 and 
Dec. 26, 2013), 6 (Supp. Resp. to Interrogatory 3) (only including $115.00 fee in four entries 
dated between Jan. 27, 2014 and Jan. 30, 2015).
191 Reply Exs. A ¶ 40 (Calnon Reply Aff.), C ¶¶ 26-27 (Tardiff Reply Aff.), 9 at FPL-R8-0008-
0038 (Permit Invoices) (showing $108.00 fee on invoices dated July 27, 2009 through Dec. 11, 
2013), 6 (Supp. Resp. to Interrogatory 3) (showing that $108.00 fee was charged for installation 
requests received between May 27, 2005 and Dec. 31, 2013). 
192 Compl. ¶ 78.  Using $115.00 as the appropriate fee would not change the $0.07 valuation of 
the make-ready benefit using FPL’s data.  Reply Ex. A ¶ 44 (Calnon Reply Aff.). 
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stronger distribution pole.”193  But if Verizon were to require a pole change-out under the Joint 

Use Agreement, FPL admits that it “pays the cost of the new pole and then invoices Verizon 

when the work is complete.”194  Verizon has not “avoided” pole replacement costs—and so FPL 

cannot seek to impose them again on Verizon as “make-ready” costs. 

FPL alternatively argues that make-ready costs should cover the “incremental cost to 

install a pole 100 inches taller than required by FPL.”195  FPL has also tried to capture this cost 

as the value of the alleged pole height benefit;196 it cannot reclassify it as make-ready to capture 

it twice.  And, in any event, Verizon’s payment of this incremental cost for 2.4 percent of the 

attachments that it made to additional poles under the Joint Use Agreement would have only 

amounted to an annual per pole payment of $0.01 to $0.03—well captured by the $0.59 per pole 

charge that Verizon estimated for make-ready.197

Finally, FPL argues that Verizon has avoided $45 to $65 per hour fees for work with 

FPL’s designated pole attachment contractor, which FPL estimates add up to about $100 to $150 

per pole in engineering costs per pole installed.198  In fact, the relevant make-ready costs are the 

costs that were actually invoiced and collected by FPL.  And FPL’s data show that FPL charged, 

on average, $675.93 for each pole requiring FPL make ready between 2005 and the Joint Use 

193 Resp. at 15. 
194 2014 Resp. at 28 (emphasis added).   
195 Resp. at 15; Resp. Ex. A ¶ 12 (Kennedy Decl.). 
196 See supra, Section II.C.2.d. 
197 Compl. ¶ 78; Reply Ex. A ¶ 41 (Calnon Reply Aff.). 
198 Resp. at 15. 
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Agreement’s termination in 2012.199  FPL’s data thus corroborate Verizon’s $600.00 per pole 

make-ready cost estimate.   

More importantly, FPL’s data show that Verizon’s $0.59 make-ready estimate is high.  

Using the actual data, Verizon at most avoided $675.93 in costs and $108.00 in fees for 2.4 

percent of the attachments that Verizon made to additional poles under the Joint Use Agreement.  

This amounted to a per pole charge of $0.07 when allocated across the poles on which Verizon 

paid rent.200  Make-ready did not justify the $10 to $20 rental premium Verizon paid under the 

Joint Use Agreement. 

3. Verizon Also Overpaid For Any Additional “Benefits” FPL Has 
Alleged. 

FPL’s Response, if anything, shows that Verizon’s Complaint overestimates the value of 

the benefits alleged by FPL and cited in the Bureau’s Memorandum Opinion.  Based on the best 

data then available, Verizon estimated that the “benefits” received before termination of the Joint 

Use Agreement supported an annual per pole charge of not more than $0.66 (an application 

charge of about $0.07 and a make-ready charge of about $0.59)201—an immaterial amount that 

does not account for the increased costs that Verizon incurred to maintain its own poles for 

FPL’s attachments and provide reciprocal benefits to FPL.  FPL’s data now show that the value 

is even smaller—about $0.10 (an application charge of about $0.03 and a make-ready charge of 

about $0.07).202  Verizon instead paid FPL rates that were $10 to $20 higher than its competitors 

199 Reply Exs. A ¶ 42 (Calnon Reply Aff.), C ¶¶ 26-27 (Tardiff Reply Aff.), 6 (Supp. Resp. to 
Interrogatory 3).
200 Reply Ex. A ¶ 44 (Calnon Reply Aff.). 
201 Compl. ¶ 79; Compl. Ex. A ¶¶ 21, 39 (Calnon Aff.). 
202 See supra, Sections II.C.2.a, II.C.2.g. 
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paid.203  As explained below, FPL also failed to justify this premium with the additional 

“benefits” it identified. 

(a) Ground Bonding 

FPL informed Verizon that it would be withdrawing its arguments about ground 

bonding.204  For good reason.  Every attacher on a pole must attach to the same ground bond for 

safety purposes.  There is, therefore, no situation where FPL’s ground bond would be sufficient 

for Verizon, but not for Verizon’s competitors.205

(b) Easements and Rights-of-Way Permits 

FPL focuses only on the few utility poles on private property that are not covered by 

municipal right-of-way use permits, general platted utility easements, or condominium green 

space covenants that authorize use of utility poles by all utilities.206  For the few private poles at 

issue, FPL claims that Verizon received “substantial value” because FPL “attempt[ed] to obtain 

an easement for Verizon” and, “[i]n many cases,” did.207  But FPL provided this same value to 

Verizon’s competitors.  Every easement that FPL produced for poles placed under the Joint Use 

Agreement extends rights equally to Verizon and its competitors.208

203 Compl. Ex. A ¶ 8 (Calnon Aff.). 
204 Reply Ex. 8 at 2 (Letter from C. Zdebski, Counsel, FPL to C. Huther, Counsel, Verizon (Sept. 
9, 2015)) (“FPL will be withdrawing the arguments in its Response regarding bonding costs (See
Response pp. 21-22).”). 
205 Compl. ¶ 80. 
206 Resp. at 19-21; see also Compl. ¶ 81 (distinguishing types of easements and rights-of-way). 
207 Resp. at 19. 
208 Reply Ex. 14 at FPL-R16-0007-0057 (Easements) (fifty easements authorizing “any other 
person, firm or corporation to attach wires to any facilities hereunder and lay cable and conduit 
within the easement and to operate the same for communications purposes.”).  FPL produced 
four additional easements and one right-of-way agreement that do not contain this language, but 
each predates the Joint Use Agreement and treats Verizon and its competitors comparably.  
Three 1967 easements only authorize “electric transmission and distribution lines.” Id. at FPL-
R16-0004-0006.  One 1970 easement and 1955 right-of-way agreement authorize “telephone and 
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FPL presents two arguments to try to overcome the equal treatment it provided to 

Verizon and its competitors.  First, FPL argues that easements that authorize use of a utility pole 

for “communications purposes” do not provide “cable television rights or video transmission 

rights.”209  But cable and video transmissions are “communications.”210  And, in any event, the 

distinction FPL draws is irrelevant.  If an easement authorizes a particular use by Verizon, it 

authorizes that same use by Verizon’s competitor.  They remain identically situated. 

Second, FPL argues that Verizon must “value” FPL’s efforts because it found a draft 

license agreement online that states that Verizon’s licensees are “responsible for obtaining all 

ROWs, easements, licenses, authorizations, permits and consents from federal, state and 

municipal authorities or private property owners that may be required.”211  This statement in an 

unexecuted 2005 draft agreement says nothing about whether Verizon and its competitors are 

comparably situated in FPL’s Florida service territory.  But it is also taken out of context, as the 

next sentence (that FPL does not quote) clarifies that easements will, in general, apply equally to 

Verizon and its competitors—the licensee’s responsibility is limited to those few cases where an 

telegraph” use that courts have held also authorizes use for cable television purposes. See n.210,
infra; Resp. Ex. A at Ex. 3 (Kennedy Decl.); Reply Ex. 14 at FPL-R16-0058-0059.
209 Resp. at 19. 
210 See, e.g., Corley v. Entergy Corp., 246 F. Supp. 2d 565, 579 (E.D. Tex. 2003) (holding that 
use of “the term ‘communications’” in an easement includes “not only voice and data, but also 
video transmission”).  Courts have held that narrower “telephone” use easements similarly 
authorize cable and video transmissions.  See, e.g., C/R TV, Inc. v. Shannondale, Inc., 27 F.3d 
104, 107, 109-10 (4th Cir. 1994) (holding that “an easement to construct poles and to string 
electrical power and telephone wires on the poles includes the right to string television 
transmission cables”); Salvaty v. Falcon Cable Television, 165 Cal. App. 3d 798, 802-03 (Cal. 
Ct. App. 1985) (holding that easement that authorized use for “telephone and electric light and 
power wires” authorizes use for cable television); Henley v. Continental Cablevision of St. Louis 
County, Inc., 692 S.W.2d 825, 827, 829 (Mo. Ct. App. 1985) (holding that easement for 
“telephone and electric light purposes” authorized use for cable television); Jolliff v. Hardin 
Cable Television Co., 269 N.E.2d 588, 592 (Ohio 1971) (holding that easement that authorized 
use for “telegraph or telephone wires” authorizes use for television cable). 
211 Resp. at 20. 
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“additional easement” is required.212  Here, FPL has not produced a single easement for a pole 

placed under the Joint Use Agreement that would require an “additional easement” from 

Verizon’s competitors.  Verizon and its competitors are comparably situated. 

Finally, even if there were any competitive value for this alleged benefit, it would not be 

the “substantial value” claimed by FPL.213  For even if Verizon needed to obtain its own 

easement to attach to an FPL pole, FPL would have already obtained an easement so that FPL 

could use the pole.  As a result, the value of Verizon’s easement would be “the difference in 

value of the land before and after the second easement.”214  This incremental difference is 

nominal at best.  It amounts to the addition of a communications cable to a pre-existing utility 

pole that already has electric transmission wires so that, in many cases, the property owner can 

receive requested telephone or broadband service.  As a result, FPL’s claim that the price for an 

easement would “range from about $8,000 per mile to $110,000 per mile” is absurd.215  This 

value was recommended for underground fiber-optic cable in a National Marine Sanctuary216—

not the addition of a cable to a pre-existing utility pole.  FPL has not even shown that it has paid 

212 Draft Pole Attachment and Conduit Occupancy Licensing Agreement § 10.1 (June 8, 2005), 
available at https://www22.verizon.com/wholesale/attachments/pcl/PCL_VZW_License.doc.
213 Resp. at 20-21. 
214 Cordones v. Brevard Cnty., 781 So. 2d 519, 524 (Fla. Dist. Ct. App. 2001) (“[W]here an 
easement is imposed on land which is already burdened with easements, the fee owner is entitled 
to compensation represented by the difference in value of the land before and after the second 
easement.”). 
215 Resp. at 20 & n.90 (citing Fair Market Value Analysis for a Fiber Optic Cable Permit in 
National Marine Sanctuaries (Aug. 2002), available at http://sanctuaries.noaa.gov/library/
pdfs/fmv_focpermit_final_2002.pdf).
216 Fair Market Value Analysis for a Fiber Optic Cable Permit in National Marine Sanctuaries 
(Aug. 2002), available at http://sanctuaries.noaa.gov/library/pdfs/fmv_focpermit_final_2002.pdf
(cited at Resp. at 20 n.90). 
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that much for an easement; the sole cost evidence it produced is the “$1.00 and other good and 

valuable consideration” written on the face of its easements.217

(c) “Unauthorized” Attachment Fees 

FPL argues that Verizon does not pay unauthorized attachment fees, but concedes that 

Verizon pays back rent, pro-rated to the date of the last survey, regardless of when an additional 

attachment was made.218  FPL has thus identified a mere difference in name for the same costs.   

FPL claims without documentation that Verizon paid “only about half the amount paid by 

. . . Verizon’s competitors [for unreported attachments] pursuant to the FCC’s orders.”219  This 

cannot be true for all of Verizon’s competitors because one of FPL’s representative license 

agreements does not authorize FPL to charge any unauthorized attachment fees or impose any 

back rent liability for unreported attachments.220  Verizon is, therefore, disadvantaged as 

compared to competitors that attach under that and other similar agreements.   

But even if some of Verizon’s competitors paid unauthorized attachment fees as 

authorized by FCC precedent, the amounts at issue are trivial.  The highest fee that FPL could 

charge Verizon’s competitors was five times the current annual rental fee.221  This fee, if applied 

217 Reply Ex. 14 (Easements). 
218 See Ex. 1 § 10.9 (Joint Use Agreement) (“The adjustment and the number of attachments 
shall be deemed to have been made equally over the years elapsed since the preceding inventory.
Unless otherwise agreed upon, retroactive billing for the pro-rated adjustment will be added to 
the normal billing for the year following completion of the field inventory.”). 
219 Resp. at 23. 
220 Reply Ex. 2 (License 2); see also Reply Ex. 8 at 1 (Letter from C. Zdebski, Counsel, FPL to 
C. Huther, Counsel, Verizon (Sept. 9, 2015)) (describing produced license agreements as “a 
representative sample” of FPL’s agreements).  It is impossible to determine whether FPL has 
collected unauthorized attachment fees from other licensees or what per-pole amounts it charged 
because FPL was only able to produce two unauthorized attachment invoices (neither marked 
paid or supported by payment records) that charged $1,974.40 and $4,255.33 based on 
worksheets that FPL did not produce. Reply Ex. 15 (Unauthorized Attachment Invoices). 
221 Compl. ¶ 84.  
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to each of Verizon’s new attachments identified during FPL’s most recent survey, amounts to an 

annual per-pole charge of about 20 cents when pro-rated across the five-year survey period.222

FPL concedes that Verizon already paid “about half” this amount.223  The difference between 

Verizon and its competitors, therefore, is about 10 cents.  The possibility that Verizon’s 

competitors incurred an entirely avoidable fee amounting to 10 cents did not justify charging 

Verizon 10 to 20 dollars more in rent each year.224

(d) Government-Required Pole Relocations and Replacements  

FPL concedes that Verizon’s competitors also do not pay for pole relocations or 

replacements that are required by the Department of Transportation or other Florida 

governmental entities.225  There is therefore no competitive advantage to Verizon.  If anything, 

there is a competitive disadvantage because Verizon as a pole owner (unlike Verizon’s 

competitors) incurs the relocation and replacement costs when its own poles are affected.226

(e) Abandoned Poles 

FPL admits that some of its license agreements give Verizon’s competitors “the same 

right” that Verizon has to take ownership of poles that are abandoned by FPL.227  That alone 

establishes that Verizon is identically situated to its competitors.  FPL nonetheless argues that 

Verizon should pay more than its competitors for two reasons.  First, FPL claims that it 

222 Compl. ¶ 85.  
223 Resp. at 23. 
224 Reply Ex. A ¶ 48 (Calnon Reply Aff.). 
225 Resp. at 23 (“Attachers, including Verizon when it is on FPL poles, only coordinate the 
transfer of their facilities to the new pole.”). 
226 Id.
227 Resp. at 24. 
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“typically attempts to negotiate to avoid providing an attacher such a right.”228  FPL’s hope or 

goal in negotiations, however, does not trump the actual terms and conditions in its license 

agreements—which FPL concedes include the “same right” to take ownership of abandoned 

poles.229

Second, FPL argues that license agreements containing the “same right” to take 

ownership of abandoned poles are “exceptional and charge an attachment rate higher than the 

telecom rate.”230  But the license agreements are hardly “exceptional.”  The right to take 

ownership of abandoned poles is in 

FPL license agreements.231  Even FPL’s draft license agreement provides that FPL 

  FPL also cannot, and does not, charge Verizon’s competitors rates higher than the 

new telecom rate.  Instead, it uniformly charges Verizon’s competitors at either of two rates—the 

cable rate and the new telecom rate.233

(f) Time of Rental Payment 

FPL invoices Verizon annually in arrears and Verizon’s competitors semi-annually in 

advance—a time difference that has a value at Florida’s statutory interest rate of about $0.30 per 

228 Id.
229 Id.
230 Id.
231 See Reply Exs. 3 § 5.4 (License 3), 4 § 5.4 (License 4); 

232

233 Reply Ex. 5 at Resp. to Interrogatory 2. 
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pole.234  FPL makes three errors in trying to inflate this value to $2.41 per pole, a value that is 

still far lower than the $10 to $20 rental premium that FPL has imposed on Verizon.235

First, FPL calculates interest on the significantly higher rentals that it has demanded from 

Verizon instead of the rentals that Verizon’s competitors pay.236  But if Verizon were 

comparably situated to its competitors, it would pay the same rental rate at the same time.237

Verizon, therefore, appropriately isolated the value associated with a difference in timing by 

using the rate that may be charged Verizon’s competitors in its calculation.238

Second, FPL improperly expands the time difference by relying on its own delay in 

invoicing Verizon, claiming that it has allowed Verizon to pay rent as late as May.239  But FPL 

may invoice Verizon as early as January,240 and it did invoice Verizon in January or February for 

each of the 2008 through 2011 rental years.241  The fact that FPL unilaterally delayed sending 

other invoices shows that FPL does not consider a few months’ difference in invoicing to have 

“material” value.242  It does not increase the value of the “benefit” provided by the Joint Use 

Agreement.  That “benefit” remains the approximately 9-month average difference between the 

234 Compl. ¶ 88. 
235 Resp. at 24. 
236 Id.
237 Reply Ex. A ¶ 52 (Calnon Reply Aff.), C ¶¶ 31-34 (Tardiff Reply Aff). 
238 Compl. ¶ 88. 
239 Resp. at 24. 
240 Compl. Ex. C ¶ 14 (Affidavit of Steven R. Lindsay (Mar. 12, 2015) (“Lindsay 2015 Aff.”)). 
241 Compl. Ex. 7 at 1-7 (Invoices). 
242 Compl. ¶ 88. 
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month that FPL could invoice to Verizon (January) and Verizon’s competitors (1/2 in December 

and 1/2 in June).243

Third, FPL improperly measured the time value of money using an unsupported 5.6% 

cost of capital.244  Instead, “for the time value of its money, [FPL] should receive interest to 

restore [FPL] to status quo.”245  Verizon was therefore correct to use Florida’s 4.75% statutory 

interest rate246 to estimate the value of this benefit at about $0.30 per pole.247

(g) Performance Bond or Letter of Credit 

FPL includes just one conclusory sentence in its Response about this alleged benefit:

“Unlike its competitors, Verizon avoids the expense and obligation of obtaining a performance 

bond or letter of credit.”248  But FPL’s license agreements show that Verizon’s competitors also 

avoid this expense and obligation.  Three of FPL’s four “representative” agreements do not 

include a performance bond or letter of credit requirement.249

243 Compl. Exs. A ¶ 48 (Calnon Aff.), G ¶ 30 (Tardiff Aff.); Reply Exs. A ¶ 53 (Calnon Reply 
Aff.), C ¶ 35 (Tardiff Reply Aff.). 
244 Resp. Ex. B ¶ 19 (5.6% cost of capital); Resp. at 24 (5.4% cost of capital). 
245 Crane v. Barnett Bank of Palm Beach Cnty., 698 So. 2d 902, 904 (Fla. Dist. Ct. App. 1997) 
(emphasis added); see also Westgate Miami Beach, LTD. v. Newport Operating Corp., 55 So. 3d 
567, 574 (Fla. 2010) (“[P]rejudgment interest . . . is intended to make the plaintiff whole by 
accounting for the time-value of money.”). 
246 Fla. Stat. § 55.03; Judgment Interest Rates, available at http://www.myfloridacfo.com/ 
Division/AA/Vendors/#.VQHjO454rYg; see also Reply Exs. A ¶ 53 (Calnon Reply Aff.), C ¶ 37 
(Tardiff Reply Aff.).  Use of Florida’s statutory interest rate is conservative in light of the lower 
IRS interest rate that could be used. See id.
247 Compl. ¶ 88. 
248 Resp. at v. 
249 Reply Exs. 2 (License 2), 3 (License 3), 4 (License 4); see also Reply Ex. 8 at 1 (Letter from 
C. Zdebski, Counsel, FPL to C. Huther, Counsel, Verizon (Sept. 9, 2015)) (describing produced 
license agreements as “a representative sample” of FPL’s agreements). 
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That leaves just one license agreement with a performance 

bond requirement—and it sets the bond at $5,000.251  The cost of obtaining a bond in that 

minimal amount would have no impact on Verizon’s per pole rental rate. 

(h) Operations & Maintenance (O&M) and Administrative & 
General (A&G) Expenses 

Finally, FPL argues that Verizon has avoided the O&M and A&G expenses that are 

incorporated into the FCC’s rate formula.252  But FPL demands that Verizon pay rental rates that 

are four times the rates that result from the FCC’s rate formula.253  And going forward, Verizon 

seeks the same rental rate as that paid by its competitors which, by definition, would include the 

same O&M and A&G expenses.  Verizon is not advantaged.254

D. FPL Does Not Dispute That Verizon Does Not, And Will Not, Enjoy The Vast 
Majority Of Alleged Benefits Because The Joint Use Agreement Terminated 
In June 2012. 

FPL’s evidence thus shows that Verizon conservatively estimated the value of the alleged 

“unique benefits” that Verizon receives under the Joint Use Agreement at about $0.96 per pole 

(an application charge of $0.07, a make-ready charge of $0.59, and an interest payment of 

$0.30).255  FPL’s data support a lower per pole value of about $0.40 (an application charge of 

$0.03, a make-ready charge of $0.07, and an interest payment of $0.30).   

250

251 Reply Ex. 1 (License 1). 
252 Resp. at 25-26. 
253 Compare, e.g., Compl. Ex. B ¶ 10 (Calnon 2014 Aff.) (calculating $8.52 new telecom rate for 
2011) with Compl. Ex. 7 at 7 (demanding $35.465 rate from Verizon for 2011). 
254 Reply Exs. A ¶¶ 55-58 (Calnon Reply Aff.), C ¶¶ 21-23 (Tardiff Reply Aff.). 
255 Compl. ¶ 91. 
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The Bureau’s Memorandum Opinion also sought the value of any unique “expenses 

[Verizon] avoided under the Agreement” after its termination on June 9, 2012.256  FPL does not 

substantively respond to Verizon’s argument that these “expenses” amount to about $0.30 per 

pole—and are offset by the continued pole ownership costs that Verizon bears in order to access 

FPL’s poles.257  FPL does, however, admit the fact that justifies a lower post-termination rate:  

according to FPL, it “has no need or legal obligation to install poles” for Verizon’s use because 

of the Joint Use Agreement’s termination.258  It is therefore improper to set a post-termination 

rate based on the value of an alleged benefit that is provided, if ever, when the attachment is first 

made to an FPL pole.259  Such “benefits” are no longer available to Verizon and cannot 

advantage it over its competitors.260

E. FPL’s Attempts To Avoid Application Of The Pole Attachment Order Should
Be Rejected. 

FPL devotes a significant portion of its Response to arguments that seek to evade the 

Pole Attachment Order’s rate reforms—or at least delay its rate reductions as long as possible.

Many of FPL’s arguments have already been rejected.  The others are meritless as well.  The 

Commission found that rate relief, back to the effective date of the Pole Attachment Order, is 

needed to remove “barriers to affordable telecommunications and broadband services.”261  The 

Commission’s reforms should not be delayed any longer. 

256 See Verizon Fla., 30 FCC Rcd at 1150 (¶ 24). 
257 Compl. ¶¶ 92-96, 104, 111. 
258 Resp. at 11. 
259 Reply Ex. A ¶¶ 60-61 (Calnon Reply Aff.). 
260 See Verizon Fla., 30 FCC Rcd at 1148 (¶ 22) (recognizing that only “some” of the alleged 
benefits may “have prospective value”) (emphasis added). 
261 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5241, 5334 (¶¶ 3, 214 n.647). 
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1. The Pole Attachment Order Is Valid And Enforceable. 

FPL again raises a series of meritless objections to the validity and enforceability of the 

Pole Attachment Order.262 First, FPL argues that the Commission lacks jurisdiction over the 

pole attachments of incumbent telephone companies.263  This issue is settled:  “the Commission 

has authority to ensure that incumbent LECs’ attachments to other utilities’ poles are pursuant to 

rates, terms and conditions that are just and reasonable.”264

Second, FPL argues that application of the Pole Attachment Order is unlawfully 

secondarily retroactive because FPL will react to its application by refusing to install poles that 

are tall enough to accommodate cable, CLEC, or wireless attachments.265  FPL’s threat lacks 

teeth given its consistent deployment of poles that are tall enough to accommodate 

communications attachers in areas where Verizon is not attached and cannot attach.266  But it 

also is irrelevant to the secondary retroactivity analysis.  As the Bureau recognized, FPL bears “a 

heavy burden” to prove that a rule is arbitrary and capricious.267  It cannot make the rule 

262 Compare Resp. at 37-41, 51-55 with 2014 Resp. at 10-20, 40-41. 
263 Resp. at 51-55; see also 2014 Resp. at 40-41. 
264 Pole Attachment Order, 26 FCC Rcd at 5330 (¶ 208); see also Am. Elec. Power Serv. Corp. v. 
FCC, 708 F.3d 183, 188 (D.C. Cir. 2013), cert. denied, 134 S. Ct. 118 (2013) (“Given our 
analysis of the relevant language, we very much doubt if the prior interpretation was 
reasonable.”).  FPL asks the Commission to reconsider its decision in light of the Open Internet 
Order. See Resp. at 53-54.  There is no reason to do so.  FPL argues that the classification of 
broadband Internet access service as a telecommunications service means that all pole 
attachments within the Commission’s jurisdiction are either by cable companies (covered by 47 
U.S.C. § 224(d)(3)) or by telecommunications carriers (covered by 47 U.S.C. § 224(e)(1)).
FPL’s argument is therefore a mere extension of its refusal to recognize the Commission’s 
recognized authority under 47 U.S.C. § 224(b)(1) to regulate the attachments of incumbent 
telephone companies. Pole Attachment Order, 26 FCC Rcd at 5330 (¶ 208). 
265 Resp. at 37-38. 
266 See supra, Section II.C.2.g; Compl. Ex. G ¶ 20 (Tardiff Aff.); Reply Ex. C ¶¶ 28-30 (Tardiff 
Reply Aff.). 
267 Verizon Fla., 30 FCC Rcd at 1146 (¶ 18). 

PUBLIC VERSION



46

“arbitrary and capricious” by its own threatened reaction to the rule.  The rule must itself be 

arbitrary and capricious.  And here it is not:  “applying the just and reasonable standard to the 

[Joint Use] Agreement is neither arbitrary nor capricious.268  It will ensure that FPL receives a 

fully compensatory rate that “incentivizes utility companies to invest in poles, and ensures that 

electric customers are not burdened by excessive rates.”269

Third, FPL recycles its argument that application of the Pole Attachment Order is

arbitrary and capricious because it would change the Joint Use Agreement under which FPL 

claims to have “made substantial, necessary capital investments” and may increase its customers’ 

rates.270  The Bureau already considered these claims and was “not persuaded.”271  “[A]dopting a 

just and reasonable rate [will] not render Florida Power’s investment in poles ‘worthless.’  

Florida Power has collected rates under the Agreement for nearly 40 years and would be paid a 

just and reasonable rate going forward.”272  That rate will ensure that FPL (and its ratepayers) are 

fully compensated.273

2. Verizon Is Entitled To Relief Under The Pole Attachment Order.

FPL again tries to exclude Verizon from the rate reforms provided by the Pole

Attachment Order with a series of flawed arguments.274 First, FPL contests the Bureau’s 

conclusion that Verizon “genuinely lacks the ability to terminate an existing agreement and 

268 Id. at 1145 (¶ 17). 
269 Id. at 1146 (¶ 19); Pole Attachment Order, 26 FCC Rcd at 5299 (¶ 137) (finding that the new 
telecom rate is “just, reasonable, and fully compensatory”). 
270 Resp. at 38-41; see also 2014 Resp. at 15-20. 
271 Verizon Fla., 30 FCC Rcd at 1146 (¶ 19). 
272 Id.
273 See Pole Attachment Order, 26 FCC Rcd at 5299 (¶ 137) (finding that the new telecom rate is 
“just, reasonable, and fully compensatory”). 
274 Compare Resp. at 30-37, 45-51 with 2014 Resp. at 14-15, 20-21, 30-32, 37-40. 
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obtain a new arrangement,” arguing that Verizon, in fact, terminated the Joint Use Agreement.275

The Commission resolved this question correctly the first time.  Termination of the Joint Use 

Agreement did not terminate the unjust and unreasonable rental rate provision, which FPL 

previously argued would control “for as long as [Verizon’s] attachments remain on Florida 

Power’s poles pursuant to the evergreen clause.”276

FPL has tried to temper its position, now arguing that the rental rate provision will 

control until a joint use pole is replaced due to age, damage, or Florida Public Service 

Commission requirements.277  FPL’s new position is contrary to the Joint Use Agreement, which 

clarifies that termination is limited to the right to make “attachments to additional poles,”278

meaning those poles for which space is not “actually occupied by attachments or reserved 

therefor” by virtue of the attachment on the pole being replaced.279  But even if FPL’s new 

reading were correct (which it is not), Verizon would still genuinely lack the ability to terminate 

the rental rate provision.  FPL does not dispute that it will not provide a lower rate until a joint 

use pole is replaced.  FPL did not identify any poles that it replaced between 2005 and 2015,280

and has set Verizon’s rate based on an assumption that 

275 Resp. at 30-32; 2014 Resp. at 15, 20-21; see also Verizon Fla., 30 FCC Rcd at 1150 (¶ 25). 
276 See id.; see also 2014 Resp. at 21 (“[U]ntil the parties negotiate a new agreement, the terms 
and rates of the [Joint Use] Agreement continue to apply to Verizon’s attachments.”). 
277 Resp. at 30-32. 
278 Compl. Ex. 1 § 11.2 (emphasis added) (Joint Use Agreement). 
279 Id. § 1.1.4 (Joint Use Agreement). 
280 Reply Ex. 5 at Resp. to Interrogatory 8.
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  Verizon “genuinely lacks the ability to terminate an existing 

agreement.”282

Second, FPL again asks the Commission to deny rate relief because Verizon paid only 

undisputed amounts pending resolution of this dispute.283  Verizon did so only after FPL flatly 

refused to consider any rate modification for existing attachments well after the Pole Attachment 

Order took effect.284  Verizon’s decision was consistent with State law, which permits payment 

of undisputed amounts pending resolution of a dispute.285  It was also consistent with the 

Commission’s prior consideration of Pole Attachment Complaints in which disputed funds were 

not paid pending FCC review.286  The Commission did not chastise the parties for withholding 

payment of disputed amounts; in one case, it even acknowledged that a party found it necessary 

(as here) to pay only the undisputed amount “as an incentive for [the other party] to 

negotiate.”287

Third, FPL argues that Verizon is not entitled to rate relief because it has not shown that 

it has used the disputed funds that it is withholding pending resolution of this Complaint to offer 

281

282 See Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 216). 
283 Resp. at 45-48; 2014 Resp. at 30-32. 
284 Compl. Ex. C ¶¶ 16-20 (Lindsay Aff.). 
285 See e.g., Leatherwood v. Sandstrom, 583 So. 2d 390, 392 (Fla. 4th DCA 1991) (“[W]ith that 
issue still pending it was error to require payment of the mortgagee in full . . . .  The trial court 
instead could permit payment of undisputed amounts . . . .”). 
286 See, e.g., Cablecom-General, Inc. v. Central Power & Light Co., 50 Rad. Reg. 2d (P&F) 473 
(1981); Appalachian Power v. Capitol Cablevision Corp., 49 Rad. Reg. 2d (P&F) 574 (1981); 
Texarkana TV Cable Co., Inc. v Southwestern Elec. Power Co., 49 Rad. Reg. 2d (P&F) 1043 
(1981); Tele-Ception of Winchester, Inc. v Kentucky Utilities Co., 49 Rad. Reg. 2d (P&F) 1572 
(1981).
287 Appalachian Power Co., 49 Rad. Reg. 2d (P&F) at 575 (¶ 4). 
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lower prices for broadband Internet access service.288  FPL’s argument is curious given its 

insistence that it will be entitled to the funds when this Complaint is resolved.  It is also 

misplaced.  Verizon’s substantial investments in next-generation fixed and mobile broadband 

networks are well-documented.289

Fourth, FPL again argues that Verizon did not comply with the Commission’s executive-

level negotiation requirement.290  FPL’s argument is even more misplaced the second time 

around.  The Commission’s rules require executive-level negotiations regarding “the pole 

attachment dispute.”291  Verizon has had them in spades.  It has tried in good faith to resolve this 

pole attachment dispute through informal negotiations, executive-level discussions, 

 court-ordered mediation, and FCC 

mediation.  Verizon’s representatives at each face-to-face negotiation had “sufficient authority to 

make binding decisions” regarding the dispute.292  This dispute continues not because of 

“obstacles” or issues presented by Verizon.293

288 Resp. at 32-37. 
289 See, e.g., Comments Of Verizon On The Eleventh Broadband Progress Notice Of Inquiry, 
Docket No. 15-191 (Sept. 15, 2015); see also id. at 4 n.9 (citing CTIA, Annual Year-End 2014 
Top-Line Survey Results, at 11, available at http://www.ctia.org/docs/default-source/Facts-
Stats/ctia_survey_ye_2014_graphics.pdf?sfvrsn=2 (showing U.S. wireless providers’ network 
investments of more than $32 billion in 2014 alone)). 
290 Resp. at 48-51; 2014 Resp. at 37-40. 
291 47 C.F.R. § 1.1404(k).  This “pole attachment dispute” language clarifies that a second 
executive-level negotiation was not required before Verizon filed this Pole Attachment 
Complaint about the same “pole attachment dispute.”  See Compl. ¶ 9 n.12.  In any event, the 
parties have since again engaged in executive-level negotiations, this time at a mediation with 
Commission Staff on September 15 and 16, 2015. 
292 See 47 C.F.R. § 1.1404(k). 
293 Resp. at 49-51.  Tellingly, FPL was unable to produce any contemporaneous internal 
communications to substantiate its complaints about the parties’ negotiations.
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F. Verizon Is Entitled To The Properly Calculated Rate That Applies To Its 
Competitors As Of The Effective Date Of The Pole Attachment Order.

FPL alternatively argues that, if Verizon is entitled to a new rate, it should be calculated 

under the pre-existing telecom formula, multiplied by two or four, and made effective on the date 

of the Commission’s order in this proceeding.294  Verizon is instead entitled to a properly 

calculated rate under the new telecom methodology made effective on July 12, 2011, the 

effective date of the Pole Attachment Order.

1. FPL Miscalculates The New And Pre-Existing Telecom Rates. 

As with the first Complaint proceeding, FPL’s calculation of the 2011 rental rates under 

the Commission’s rate formulas show that it agrees with Verizon regarding several inputs.  FPL 

uses the same carrying charge rate, treats the service area as urbanized, and relies on the 

Commission’s presumption that there are five attaching entities on the joint use poles.295  FPL 

similarly relied on the Commission’s presumptive number of attaching entities when invoicing 

Verizon’s competitors,296 and has not asked to use a different number here.297  The parties’ rate 

calculation dispute, as a result, is limited to two inputs—space occupied and pole height.  FPL 

uses improper values for each, which has the effect of improperly inflating its calculated rates.298

294 Id. at 41-45. 
295 See Compl. Ex. B ¶¶ 5, 7, 9 (Calnon 2014 Aff.); Resp. Ex. G ¶ 22 (Spain 2014 Decl.); Reply 
Ex. 5 at Resp. to Interrogatory 5; 47 C.F.R. § 1.1417(c);

296 Reply Ex. 5 at Resp. to Interrogatory 5 (“FPL utilizes the presumptions in the calculation of 
the space factor outlined in the Code of Federal Regulations (CFR), Title 47, Sections 1.1417 
and 1.1418.”). 
297  Nor could it, given the heavy burden that it has not attempted to meet to rebut the 
Commission’s presumption.  See, e.g., Teleport Commc’ns Atlanta, Inc. v. Ga. Power Co., 17 
FCC Rcd 19859, 19866 (¶ 18) (2002).
298 Reply Exs. A ¶¶ 62-66 (Calnon Reply Aff.), C ¶¶ 38-41 (Tardiff Reply Aff.). 
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First, FPL assigns four feet of space to the “space occupied” input, but cites solely the 

amount of space allocated to Verizon in the Joint Use Agreement and photographs of seven 

poles that do not show that Verizon occupies four feet of space.299  FPL admits that “Verizon 

does not use all of its allocated space on the joint use poles.”300  And FPL’s photographs show—

in FPL’s words—that “Verizon has at least four feet of space available to use” or that Verizon’s 

attachment “is not at the bottom of its four feet of space.”301  In either case, Verizon’s attachment 

is not, in fact, occupying four feet of space.  FPL, as a result, has not rebutted the presumptive 

value for space occupied—not allocated.302  FPL then compounds its calculation error by 

multiplying the rate it calculates by four.303  This turns the Commission’s per pole rate 

299 Resp. at 29-30, 41-43. 
300 Mot. to Dismiss Reply Brief at 3, FPL v. Verizon Fla., Case No. 13-014808-CA-01 (Fla. 11th 
Cir. Ct. Apr. 25, 2014); see also, e.g., Mot. to Dismiss at 6, attached as Ex. 1 to 2014 Reply 
(“Verizon is not actually occupying the space” reserved under the Joint Use Agreement). 
301 Reply Ex. 16 (FPL’s notes about photographs). 
302 47 C.F.R. §§ 1.1409(e),1.1418; Reply Exs. A ¶ 64 (Calnon Reply Aff.), C ¶¶ 38-40 (Tardiff 
Reply Aff.).  FPL’s representation that Verizon “claims it uses” two feet of space is entirely 
unsupported and unsupportable. See Resp. at 30.  FPL has presented no survey or actual data 
showing the space occupied by Verizon on the joint use poles.  And Verizon has represented that 
any survey data would likely show that it uses far less than two feet of space because recent 
verified audits of its facilities in other service areas showed that Verizon’s attachments occupied 
no more than 1.25 feet of space on average.  Compl. Ex. D ¶ 9 (Affidavit of Steven R. Lindsay 
(Jan. 31, 2014) (“Lindsay 2014 Aff.”)).
303 Reply Exs. A ¶ 65 (Calnon Reply Aff.), C ¶ 38 (Tardiff Reply Aff.).  FPL’s error is 
particularly apparent in its response to Verizon’s Interrogatory No. 2 where it purports to 
compare rental rates “per whole foot of space.”  Reply Ex. 5 at Resp. to Interrogatory 2.  
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methodology304 into a per foot rate methodology that improperly charges Verizon four times the 

proper amount of unusable space on the pole.305

Second, FPL continues to argue without any survey or other evidence that “the correct 

average pole height should be the presumptive height of 37.5 feet”—even though Verizon 

invited FPL to produce the data that supports its claim.306  At the same time, FPL admits that the 

only actual data that has been submitted—FPL’s own rate calculation worksheet—“include[s] a 

41 foot value.”307  Verizon, therefore, was correct to rely on the data that was provided rather 

than on FPL’s unsupported pole height assertion.308  The Commission should do the same.309

The resulting new telecom rate for 2011 is $8.52 per pole.310

2. FPL Previously Agreed That The Commission’s Decision Will Take 
Effect As Of The Effective Date Of The Pole Attachment Order.

The Commission should reject FPL’s request to make any award of rate relief effective 

on the date of its order in this proceeding rather than the effective date of the Pole Attachment 

304Amendment of Commission’s Rules and Policies Governing Pole Attachments; 
Implementation of Section 703(e) of the Telecommunications Act of 1996, Consolidated Partial 
Order on Reconsideration, 16 FCC Rcd 12103, 12122 (¶ 31) (2001) (describing formula “to 
determine the maximum just and reasonable rate per pole”) (emphasis added). 
305 Unusable space must be allocated equally among attaching entities. 47 U.S.C. § 224(e)(2) 
(requiring “an equal apportionment of such costs among all attaching entities”); 47 C.F.R. 
§ 1.1417(a) (requiring that “unusable space . . . be allocated to such entity under an equal 
apportionment of such costs among all attaching entities”). 
306 Resp. at 43; see Compl. ¶ 100. 
307 Resp. at 43. 
308 Reply Exs. A ¶ 66 (Calnon Reply Aff.). 
309 See, e.g., Teleport Commc’ns, 17 FCC Rcd at 19866 (¶ 18) (“[A]s with all our presumptions, 
either party may rebut this presumption with a statistically valid survey or actual data.”).
310 Compl. Ex. B ¶ 10 (Calnon 2014 Aff.). 
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Order.311  FPL’s request is contradicted by Commission rules and FPL’s own admissions that 

this Complaint proceeding will determine the just and reasonable rate as of July 12, 2011.   

The Commission’s rules provide for relief in a Pole Attachment Complaint “as far back 

in time as the applicable statute of limitations allows.”312  Here, the applicable statute of 

limitations extends back further than the Pole Attachment Order,313 so Verizon requested relief 

as of the Order’s effective date.  FPL asks instead for an effective date that is later than the date 

that the Commission rejected for being too late.  The Commission’s prior rule made relief 

effective on the date that a Pole Attachment Complaint was filed.  The Commission moved away 

from this approach because it “fails to make injured attachers whole,” is “inconsistent with the 

way that claims for monetary recovery are generally treated under the law,” and “discourages 

pre-complaint negotiations between the parties to resolve disputes about rates, terms and 

conditions of attachment.”314  The D.C. Circuit affirmed the Commission’s decision to provide 

relief as far back as the statute of limitations allows and found it “hard to see any legal objection 

to the Commission’s selection” of this “reasonable period for accrual of compensation for 

overcharges or other violations of the statute or rules.”315

Verizon is, therefore, entitled to a new just and reasonable rate as of the July 12, 2011 

effective date of the Pole Attachment Order.  FPL agrees, having represented to the state court 

311 Resp. at 43-45. 
312 Pole Attachment Complaint, 26 FCC Rcd at 5290 (¶ 112); 47 C.F.R. § 1.1410(a)(3). 
313 See Fla. Stat. § 95.11(2)(b) (setting the statute of limitations at 5 years for a “legal or 
equitable action on a contract” in Florida).  This is the “applicable” statute of limitations because 
the statute that governs certain Commission proceedings does not apply to this case, which is not 
an action for “recovery of . . . lawful charges,” 47 U.S.C. § 415(a), or an action for damages or 
overcharges against a common carrier, id. § 415(b), (c). 
314 Pole Attachment Complaint, 26 FCC Rcd at 5289 (¶ 110). 
315 Am. Elec. Power Serv. Corp., 708 F.3d at 190. 
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on numerous occasions that the Commission would set the rate as of July 12, 2011, and that the 

Commission’s rate would control.  FPL urged the state court to determine the rates that result 

from the formula in the Joint Use Agreement as of July 12, 2011 even though they may not 

ultimately be recoverable, because “[i]f the FCC determines at some later date that Verizon is 

entitled to pay less than the contract rate for any relevant time period, it can order FPL to 

reimburse Verizon for any overpayment resulting from this Court’s ruling.”316  FPL was 

similarly clear that “the FCC, at some point, is going to set a rate, at some point, and whatever 

rate they set will be the rate” as of July 12, 2011.317  FPL later confirmed its position in a filing 

with the Commission, stating that “the Commission’s ‘just and reasonable’ rate determination 

will govern Verizon’s attachments to FPL’s poles.  That ‘just and reasonable’ rate determination 

may be different from what FPL seeks in state court [for the post-July 12, 2011 period] and will 

supersede any rate determination by the state court.”318

 The Commission should set that just and reasonable rate at the properly calculated new 

telecom rate that applies to Verizon’s competitors effective July 12, 2011 because Verizon 

attaches pursuant to comparable terms and conditions.319  Doing so will send a strong message 

that the Commission stands ready to enforce its Pole Attachment Order to ensure the just and 

reasonable rates that are essential to the Commission’s efforts to promote broadband 

deployment. 

316 Compl. Ex. 13 at 2 (FPL’s Opp. to Mot. to Stay (Mar. 27, 2014)). 
317 Mar. 17, 2015 Hearing Tr. at 20:17-20, attached as Exhibit A to Motion to Reset Trial Date, 
FPL v. Verizon Fla., Case No. 13-014808-CA-01 (Fla. 11th Cir. Ct. Apr. 24, 2015). 
318 Joint Motion to Expedite Resolution of Verizon’s Pole Attachment Complaint ¶ 2, Verizon 
Fla. v. FPL, Docket No. 15-73, File No. EB-15-MD-002 (Apr. 1, 2015). 
319 For 2011, the properly calculated new telecom rate is $8.52 per pole.  Compl. Ex. B ¶ 10 
(Calnon 2014 Aff.).  In no event should Verizon’s rate exceed the rate that results from a proper 
application of the pre-existing telecom formula.  For 2011, this properly calculated pre-existing 
telecom rate is $12.91 per pole.  Id.
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III. CONCLUSION 

For the foregoing reasons, and those detailed in its filings in this and the prior related 

Pole Attachment Complaint proceeding, Verizon respectfully requests that the Commission: 

(1)  order that the unjust and unreasonable rate provision in the parties’ Joint Use 
Agreement is terminated effective July 12, 2011,  

(2)  substitute for the unjust and unreasonable rate provision in the parties’ Joint Use 
Agreement a provision effective July 12, 2011 that sets Verizon’s annual rate as 
(a) $8.52 per pole for July 12 – December 31, 2011, and (b) updated annually 
thereafter at the rate properly calculated in accordance with the Commission’s 
new telecom formula using the presumptions of 47 C.F.R. §§ 1.1417 and 1.1418 
with the exception of pole height for which the proper input is 41 feet, and

(3)  order FPL to refund any amounts paid in excess of the just and reasonable rate 
following the July 12, 2011 effective date of the Pole Attachment Order.

Respectfully submitted, 

VERIZON FLORIDA LLC

By:      
Kathleen M. Grillo  William H. Johnson 

Of Counsel  Katharine R. Saunders 
 Roy E. Litland 
 VERIZON 
 1320 N. Courthouse Rd. 
 9th Floor 
 Arlington, VA 22201 

 Christopher S. Huther 
 Claire J. Evans 
 WILEY REIN LLP  
 1776 K Street, NW  
 Washington, DC 20006 

 Attorneys for Verizon Florida LLC 

Dated: November 24, 2015
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Documents (July 28, 2015). 
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Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON FLORIDA LLC, 

Complainant, 

v.

FLORIDA POWER AND LIGHT 
COMPANY,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-73 
File No. EB-15-MD-002 

Related to
Docket No. 14-216 
File No. EB-14-MD-003 

REPLY AFFIDAVIT OF MARK S. CALNON, PH.D. 

COMMONWEALTH OF PENNSYLVANIA ) 
  ) ss. 
COUNTY OF BUCKS  )    

I, MARK S. CALNON, being sworn, depose and say: 

1. I am a Senior Consultant in the Telecom Finance Group of Verizon Services 

Corporation.  I filed two prior Affidavits dated January 31, 2014 and March 13, 2015 in support 

of the Pole Attachment Complaint of Verizon Florida LLC (“Verizon”) against Florida Power 

and Light Company (“FPL”).1  I am executing this Reply Affidavit to respond to certain 

assertions made by FPL in its June 29, 2015 Response to Verizon’s Pole Attachment Complaint.2

1 See Pole Attachment Complaint, Verizon Florida LLC v. Florida Power and Light Company,
Docket No. 15-73, File No. EB-15-MD-002, Related to Docket No. 14-216, File No. EB-14-
MD-003 (Mar. 13, 2015) (“Complaint”) at Exs. A (Second Affidavit of Mark S. Calnon, Ph.D. 
(Mar. 13, 2015) (“Second Affidavit”)), B (Affidavit of Mark S. Calnon, Ph.D. (Jan. 31, 2014) 
(“First Affidavit”)).  
2 See Response to Pole Attachment Complaint, Verizon Florida LLC v. Florida Power and Light 
Company, Docket No. 15-73, File No. EB-15-MD-002, Related to Docket No. 14-216, File No. 
EB-14-MD-003 (June 29, 2015) (“Response”). 
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I know the following of my own personal knowledge and, if called as a witness in this action, I 

could and would testify competently to these facts under oath. 

2. Since the effective date of the Pole Attachment Order, FPL has demanded rates 

from Verizon ($35.465, $36.225, $37.155, and $37.975 per pole for 2011 through 2014, 

respectively) that far exceed the new telecom rates applicable to Verizon’s competitors.  In my 

First Affidavit, I explained that, for the 2011 rental year, the proper application of the 

Commission’s new telecom rate formula results in an $8.52 per pole rate and that the proper 

application of the Commission’s pre-existing telecom rate formula (applicable to Verizon’s 

competitors before the effective date of the Pole Attachment Order) results in a $12.91 per pole 

rate.3  In my Second Affidavit, I provided the additional information requested by the 

Enforcement Bureau’s February 11, 2015 Memorandum Opinion and Order about certain alleged 

advantages that FPL claims to have provided to Verizon but not to Verizon’s competitors.4

Specifically, the Bureau asked (1) whether the monetary value of the alleged unique advantages 

is less than the difference between the rates paid by Verizon and by Verizon’s competitors over 

time and (2) what prospective value the alleged advantages have following the June 9, 2012 

termination of the parties’ Joint Use Agreement.5

3. I concluded that Verizon has never received a unique benefit from FPL that 

provided it a material monetary advantage over its competitors, but that it has incurred unique 

and substantial costs to access FPL’s poles that have disadvantaged it as compared to its 

competitors.  My analysis showed, in particular, that (1) Verizon’s unreasonably high rental rate 

paid several times over for the unique advantages FPL claims to have provided under the Joint 

3 See Complaint, Ex. B (First Affidavit).  
4 See Complaint, Ex. A (Second Affidavit). 
5 See Verizon Fla. LLC v. Florida Power & Light Co., 30 FCC Rcd 1140, 1148-50 (¶¶ 22, 24) 
(EB Feb. 11, 2015) (“Memorandum Opinion”). 
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Use Agreement,6 and (2) the prospective value of the alleged advantages is so small 

(approximately $0.30) that it cannot be said to render Verizon materially advantaged over its 

competitors, particularly when the offsetting unique disadvantages associated with Verizon’s 

joint use of FPL’s poles are considered.7  As such, I concluded that the properly calculated new 

telecom rate that applies to Verizon’s competitors is the just, reasonable, and fully compensatory 

rate for Verizon’s attachments to FPL’s poles effective July 12, 2011.8

4. For reasons detailed in this Reply Affidavit, nothing in FPL’s Response or 

subsequent document production changes my conclusions.  Section A explains several serious 

and systemic flaws in FPL’s valuation approach that render it inaccurate, unreliable, and non-

responsive.  Section B details the errors in FPL’s value assessments for each of the alleged 

unique benefits.  Section C points out the failure of FPL to address the difference in this case 

between the value of alleged benefits prior to, and after, the June 2012 termination of the Joint 

Use Agreement.  Section D concludes with errors in FPL’s application of the Commission’s new 

telecom and pre-existing telecom rate formulas. 

A. FPL’s Valuation Methodology Contains Several Fundamental Flaws. 

5. As next detailed, FPL’s defense of its demanded rates is premised on a seriously 

flawed comparison that (1) gives value to “benefits” that are not uniquely enjoyed by Verizon; 

(2) assigns redundant value to multiple alleged “benefits,” (3) uses different time periods when 

comparing “benefits” to rental payments, (4) compares historical to current costs, (5) assumes—

contrary to its records—that every alleged “benefit” is provided every time an attachment is 

made to an additional FPL pole, and (6) fails to compare its valuations to an annualized, per-pole 

6 Complaint, Ex. A ¶¶ 8-53 (Second Affidavit). 
7 Id. ¶¶ 54-56. 
8 Id. ¶¶ 6, 57. 
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rental payment.  These flaws, which apply across the board, make FPL’s valuation analysis 

inaccurate, unreliable, and non-responsive to the rate-setting question before the Commission. 

1. FPL Improperly Relies On “Benefits” That Are Not Unique to 
Verizon. 

6. FPL’s Response attributes value to several items that have no bearing on the issue 

before the Commission.  Proper application of the principle of competitive neutrality requires 

consideration of only those items that advantage or disadvantage Verizon as compared to cable 

companies and competitive local exchange carriers.  This is because competitive neutrality, by 

definition, must treat similarly situated attachers similarly.  The only exception allowing for one 

entity to receive a different rate is if it attaches pursuant to different terms and conditions that 

carry different monetary value.  The Commission properly recognized this fact when it decided 

to exercise its authority to regulate incumbent local exchange carrier rates to account only for the 

“differences between incumbent LECs and telecommunications carrier or cable operator 

attachers.”9  The Enforcement Bureau similarly properly framed the relevant analysis as the 

“benefits under the Agreement that are not provided to other attachers.”10

7. FPL instead seeks to warp the inquiry and exaggerate the value of the alleged 

benefits by including benefits that are enjoyed by both Verizon and its competitors (and even 

enjoyed by FPL itself).  For example, FPL argues that Verizon avoided costs because Verizon 

leased space on FPL’s network of distribution poles instead of owning its own poles, that 

Verizon was able to attach to poles in the area where it has customers, and that Verizon has been 

9 See Implementation of Section 224 of the Act; A National Broadband Plan for Our Future,
Report and Order and Order on Reconsideration, 26 FCC Rcd 5240, 5333 (¶ 214) (2011), aff’d
Am. Elec. Power Serv. Corp. v. FCC, 708 F.3d 183 (D.C. Cir. 2013), cert. denied, 134 S. Ct. 118 
(2013) (“Pole Attachment Order”) (emphasis added). 
10 Verizon Fla., 30 FCC Rcd at 1149-50 (¶ 24). 
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able to enhance the value of its service offerings over time.11  Each of these assertions is equally 

true of Verizon’s competitors.  FPL also argues that Verizon should be responsible for the pole 

height that is caused by the addition of any communications entity—Verizon or its competitor—

to an FPL pole.12  These and other similar consistencies between Verizon and its competitors are 

not responsive to the proper competitive neutrality inquiry, which is limited to differential terms 

and conditions.  By including similarities in its analysis, FPL has significantly overstated the 

value of alleged “unique benefits” at issue in this proceeding. 

2. FPL Improperly Includes Redundant Valuations. 

8. FPL’s Response repeats charges multiple times for a cost that at most could only 

have been incurred one time.  For example, FPL imputes a value to post-installation inspection 

fees separately and as an element of permitting fees.13  It also includes costs associated with the 

placement of a pole in several different sections of its brief.14  FPL seems to acknowledge that it 

cannot recover the same costs twice, which is correct.15  FPL concedes that Verizon’s 

competitors would only be charged one post-installation inspection fee,16 so that fee can only be 

valued once.  Similarly, were it true that Verizon’s rate should include an add-on because of the 

addition of communications space on an FPL pole (which is not true because the new telecom 

rate already compensates FPL for that space and because of other reasons detailed below and in 

my Second Affidavit), Verizon could only be charged for that additional space once.  It cannot 

properly be charged for the full cost of the taller pole as well as the incremental cost associated 

11 Response at 6-14. 
12 Id. at 16-17. 
13 Id. at 14-16. 
14 See, e.g., Id. at 10, 11, 15, 17. 
15 See id. at 15 (stating that “it is worth noting” separate valuation of post-inspection installation 
fees), 26-28 (presenting “alternative” valuations).
16 Id. at 15-16. 
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with the additional height.17  Similarly, Verizon cannot be charged the incremental or full cost of 

the pole multiple times for the same pole.  Verizon would not need to pay for the additional 

height as a make-ready cost, a pole access cost, and a pole height cost, even though FPL’s 

Response includes it in each category.18

9. FPL’s inclusion of various redundant costs appears designed solely to heighten 

the appearance of value.  For example, while FPL claims that Verizon could have built its own 

network for $115 million over the past forty years, FPL includes an alternative argument that 

would hold Verizon responsible for $305 million in one year for sharing FPL’s network.19  Quite 

obviously, if the choice is between the two (which it is not, because the underlying values are not 

supported for reasons detailed below), the appropriate value would be the $115 million value.  

No rational economic entity would choose to pay $305 million in one year when it could deploy 

an entire replacement network for $115 million over forty years.  

3. FPL Improperly Compares Different Time Periods. 

10. FPL improperly compares the value it attributes to the “benefits” it claims to have 

provided Verizon when it made its initial attachment to about 67,000 poles to the rent that 

Verizon paid over a far shorter period when FPL’s data show that Verizon made an initial 

attachment to about 9,000 poles.20  FPL, as a result, significantly skews its comparison, charging 

17 See, e.g., id. at 10 (seeking full cost of taller pole), 11 (seeking full cost of taller pole), 15 
(seeking full cost of taller pole), 17 (seeking incremental cost of taller pole). 
18 See id. at 9-11 (pole access), 14-15 (make-ready), 16-17 (pole height). 
19 Id. at 26-28. 
20 See, e.g., id. at 28; Response, Ex. A ¶ 34 (Declaration of Thomas J. Kennedy (June 29, 2015) 
(“Kennedy Decl.”)).  Where noted below, this Affidavit calculates the possible value associated 
with certain alleged “benefits” based on data provided by FPL.  Because the value associated 
with the particular benefits that I provide new values for could only have been enjoyed before the 
Joint Use Agreement terminated in 2012, I base my calculations on pole numbers provided by 
FPL for 1975 through 2012.  Mr. Kennedy states that Verizon had attachments on 58,000 poles 
in 1975, Response Ex. A ¶ 34, and FPL’s invoice charged Verizon for attachments to 67,149  
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Verizon for rebuilding an entire network but crediting Verizon only for rental payments made 

after over 86% of Verizon’s network was already in place.21  The proper analysis must compare 

consistent time periods.  Without data from FPL about the rental payments that Verizon made 

before 1975 or any argument from FPL that it provided unique benefits under the parties’ prior 

Joint Use Agreement that should be considered, the proper comparison is one that compares 

Verizon’s receipt of alleged benefits after 1975 to FPL’s rental demands after 1975.22  This one 

methodological flaw results in FPL’s ability to overstate its valuations by a factor of 7.4.23  When 

corrected, FPL’s own calculation no longer supports its conclusion that “[t]he total value of the 

benefits provided to and costs avoided by Verizon since 1975 dwarfs the amount it has paid.”24

For example, FPL estimates the costs avoided by Verizon (in current costs) to total $115 

poles in 2012, Complaint Ex. 7. 
  This 

means that Verizon was attached to an average of 62,575 poles during the 1975 and 2012 time 
period, during which it made attachments to 9,149 additional poles (67,149 poles in 2012 – 
58,000 poles in 1975 = 9,149 attachments to additional poles).  Verizon, as a result, made 
attachments to 241 additional poles, on average, each year.
21 See Response Ex. A ¶ 34 (Kennedy Decl.) (58,000 in 1975); Reply Ex. 17 (2014 Invoice) 
(67,015 in 2014).  58,000 / 67,015 = 86.5%.
22 FPL’s comparison is additionally flawed because it seeks to justify its demanded rentals, but 
credits Verizon solely for payment of the undisputed rentals.  See Response Ex. A ¶ 34 (Kennedy 
Decl.).  FPL should have included the disputed amounts in its calculation, which would increase 
the rental side of the comparison by about 12 percent to just over $55 million.  See Complaint, 
Ex. 7 (invoices); Reply Ex. 17 (2014 invoice); 

23 100% / (100% – 86.5%) = 7.4 
24 Response Ex. A (Kennedy Decl.) ¶ 34. 
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million.25  Correcting for the fact that this is overstated by a factor of 7.4 reduces FPL’s cost 

estimate to $15.5 million ($115 million / 7.4 = $15.5 million).26

4. FPL Improperly Compares Historical To Current Costs. 

11. FPL also improperly compares various cost estimates expressed in current dollars 

to rent paid over a 40-year period in historic dollars.27  This improper mixing and matching 

produces a significantly flawed comparison because of the role of inflation during that time 

period.  FPL’s own exhibit shows 

Since FPL has expressed its alleged “benefit” valuations on a current cost basis, any meaningful 

comparison to rental payments requires that the rental side of the comparison be expressed on a 

comparable current cost basis.   

12. FPL’s failure to express the value of its rental income on the same basis as its cost 

estimates results in a non-responsive and unreliable comparison.  FPL reports that Verizon has 

paid just under $50 million in historic costs since 1975.29  Adding the disputed amounts (as a 

proper comparison of “benefits” to the demanded rates must) increases that number to just over 

$55 million.30  In order to adjust the $55 million historic cost number to reflect current costs, 

FPL’s current rental demand ($37.975 for 2014)31 must be applied to the gross number of poles 

25 Response at 27-28. 
26 Applying the same correction reduces FPL’s estimate of $305 million (see id. at 27) to $41.2 
million ($305 / 7.4 = $41.2 million).   
27 See, e.g., id. at 26-28; Response Ex. A ¶ 34 and Ex. 4 (Kennedy Decl.). 
28 Response Ex. A (Kennedy Decl.) at Ex. 4. 
29 Id. ¶ 34. 
30 See supra note 22. 
31 Reply Ex. 17 (2014 Invoice). 
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billed since 1975.  This results in a current cost estimate of the amounts demanded from Verizon 

since 1975 of over $91.2 million.32

13. This correction, when combined with the correction detailed in the previous 

section, shows that FPL has it exactly backwards when it asserts that “[t]he total value of the 

benefits provided to and costs avoided by Verizon since 1975 dwarfs the amount it has paid.”33

Even setting aside all other errors in FPL’s valuation analysis (detailed above and below), these 

two methodological errors prove that FPL’s rate demands are unjust and unreasonable.  Its own 

data show that FPL has demanded over $91.2 million from Verizon in current costs for 

approximately $15.5 million in alleged “benefits” (using current costs),34 many of which have 

also been provided to Verizon’s competitors.   

5. FPL Improperly Assumes That It Would Have Provided Every 
Alleged Benefit To Verizon For Every Pole. 

14. FPL also improperly increases its valuation calculation by claiming that it 

provided Verizon the alleged “benefits” every time Verizon made an attachment to an additional 

FPL-owned pole.  Documents that FPL produced in discovery show that this is not true because 

FPL did not provide every alleged “benefit” every time Verizon’s competitors made an 

attachment to an additional FPL-owned pole.  For example, and as I detail below,  FPL’s 

documents show that, during the pre-termination period when Verizon could make attachments 

to additional FPL-owned poles, FPL invoiced Verizon’s competitors for make-ready 2.4 percent 

32

33 Id. ¶ 34. 
34 See supra ¶ 10. 

PUBLIC VERSION



10

of the time that they made attachments to additional FPL-owned poles.35  FPL’s documents also 

include no evidence that it invoiced Verizon’s competitors for any post-installation inspection 

fees during the pre-termination period when Verizon could install attachments on additional 

FPL-owned poles.36  Proper application of the principle of competitive neutrality precludes FPL 

from charging Verizon 100 percent of the time and its competitors 0.0 or 2.4 percent of the time.   

6. FPL Improperly Avoids A Per-Pole Annual Rate Comparison. 

15. FPL fails to provide data at the level of granularity required to answer the 

particular question presented, which the Enforcement Bureau framed as whether the value of any 

unique advantages “is less than the difference between the Agreement Rates and the New or Old 

Telecom Rates over time.”37  FPL’s presentation of large gross numbers does not answer this 

question.  Rather, a proper analysis must determine the recurring incremental value enjoyed by 

Verizon relative to its competitors, and express this value as a component of the rental rate paid 

on joint use poles.  That is the analysis that I presented in my Second Affidavit, and which 

confirms that Verizon has paid far more than the value of any alleged “benefits” in the 

significantly higher rental payments that it has made.  FPL does not criticize my methodological 

approach, which leads me to conclude that it has failed to follow it solely because it thinks that 

providing large numbers will create an illusion of value.  Because it is just an illusion of value—

and not actual value—FPL’s approach fails to justify its rental demands or undermine my 

analysis. 

35 See Section B.8. 
36 See Section B.3. 
37 Verizon Fla., 30 FCC Rcd at 1149 (¶ 24). 
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B. FPL’s Individual Value Assessments Are Flawed And Unsupported. 

16. As detailed above, there are systemic flaws in FPL’s approach that, when 

corrected, confirm that Verizon has paid far more than the value of any alleged “benefits” that it 

has received.  The systemic flaws are not the only errors in FPL’s Response.  FPL has also 

presented fundamentally flawed value assessments of the individual alleged “benefits” evaluated 

in Verizon’s Pole Attachment Complaint.  I will detail some of these errors in the next sections.  

My analysis is not intended to be exhaustive, but is intended to demonstrate the invalidity of 

FPL’s approach and its failure to undermine my conclusion that Verizon received annual value 

of, at most, $0.96 per pole prior to the Joint Use Agreement’s termination and $0.30 per pole 

after the Joint Use Agreement’s termination—each of which was offset by Verizon’s 

significantly higher costs for pole access. 

1. Pole Access 

17. FPL’s arguments about the value of pole access contain a series of flaws that 

prevent them from changing my conclusion that pole access is a unique burden (rather than 

benefit) borne by Verizon because of its unique and continuing costs of pole ownership and 

responsibility to provide offsetting “benefits” to FPL under the Joint Use Agreement.38

18. First, with one exception, FPL’s value of access arguments do not present a 

comparative analysis relative to Verizon’s competitors as required.  Verizon’s competitors also 

receive the “avoided cost value of not constructing [their] own infrastructure network,”39 “a 

custom-built assemblage of poles and rights-of-way located exactly where [they are] needed,”40

38 See Complaint Ex. A ¶¶ 12-16 (Second Affidavit).  
39 Response at 9. 
40 Id. at 12. 

PUBLIC VERSION



12

access to the market to “provide [] communication services to customers,”41 and the ability “to 

offer additional services to [their] customers via the same infrastructure.”42  The only access 

difference between Verizon and its competitors is the difference since 1996 between Verizon, 

which has had access to FPL’s poles pursuant to an agreement, and Verizon’s competitors, which 

have had access to FPL’s poles pursuant to statute.  And that difference disadvantages Verizon 

for reasons detailed in my Second Affidavit.43

19. Second, FPL’s value of access arguments demonstrate FPL’s market power and 

its effort to leverage that power to justify current rate demands.  FPL seeks to charge Verizon for 

the full replacement cost of a duplicative pole network.44  This cost increases as an ILEC’s 

market share decreases.  FPL, as a result, would charge Verizon a higher rental rate because it is 

more like its competitors in that it leases space on 90 percent of the joint use poles.  This 

approach violates competitive neutrality and turns the Pole Attachment Order’s goal of removing 

the rate disparities that resulted from disparate pole ownership numbers on its head.45

20. Third, FPL’s use of replacement costs is fundamentally inappropriate for setting 

rates.  Just and reasonable rates as defined and implemented by the Commission have 

consistently and appropriately been based on the incremental cost of providing space on a utility 

pole.  This is grounded in the well-settled fact that it is not feasible to deploy an entirely 

duplicative second pole attachment network given local and state requirements.46  The Pole

41 Id. at 12. 
42 Id. at 13. 
43 Complaint Ex. A ¶¶ 12-14 (Second Affidavit). 
44 See, e.g., id. at 11 (advocating a replacement cost methodology). 
45 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5327-29 (¶¶ 199, 206). 
46 See, e.g., Ala. Cable Telecomms. Ass’n v. Ala. Power Co., 16 FCC Rcd 12209, 12234 (¶ 57) 
(2001) (“Zoning, environmental, local government, and financial constraints make it impractical 
and often impossible to construct new pole systems.”). 
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Attachment Order is consistent with this incremental costing approach.  It establishes pricing 

rules that limit “just and reasonable” rates to those that compensate the pole owner for the direct 

cost of the space occupied by an attaching entity and a reasonable share of unusable space:    

[W]e identify a range of possible rates, from the current application of the telecom 
rate formula at the upper end, to an alternative application of the telecom rate 
formula based on cost causation principles at the lower end.  Within that range, 
we seek to balance the goals of promoting broadband and other communications 
services with the historical role that pole rental rates have played in supporting the 
investment in pole infrastructure, and thus define the “cost of providing space” on 
that basis.47

The Pole Attachment Act similarly provides that: 

a rate is just and reasonable if it assures a utility the recovery of not less than the 
additional costs of providing pole attachments, nor more than an amount 
determined by multiplying the percentage of the total usable space, or the 
percentage of the total duct or conduit capacity, which is occupied by the pole 
attachment by the sum of the operating expenses and actual capital costs of the 
utility attributable to the entire pole, duct, conduit, or right-of-way.48

21. Fourth, FPL’s effort to charge Verizon for a duplicative network is based on the 

flawed premise that FPL would have installed, and will in the future install, poles of some 

unspecified height that is too short to support Verizon or Verizon’s competitors and will then 

either eliminate all infrastructure sharing or charge Verizon and its competitors the full cost to 

replace the pole whenever they seek to attach.49  FPL’s data does not support this claim.  As Dr. 

Tardiff detailed in his March 13, 2015 Affidavit, FPL’s poles are tall enough to accommodate 

Verizon and its competitors in areas where Verizon is not attached and cannot attach.50  Data 

subsequently produced by FPL confirms this fact.  For the 2012 – 2014 period, which roughly 

47 Pole Attachment Order, 26 FCC Rcd at 5298 (¶ 135). 
48 47 U.S.C. § 224(d)(1). 
49 See, e.g., Response at 11, 17, 38.
50 Complaint Ex. G ¶ 20 (Affidavit of Timothy J. Tardiff, Ph.D. (Mar. 13, 2015) (“Tardiff 
Aff.”)).
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corresponds to the period since termination of the Joint Use Agreement (when Verizon’s right to 

attach to additional FPL poles was terminated), only 7 out of 8,670 (less than 1 tenth of 1%) 

wood poles placed by FPL in Sarasota, Manatee and Charlotte counties were 25 and 30 foot 

poles.  The remaining 8,663 were 35, 40 or 45 foot poles.51  The degree to which FPL’s actual 

construction practices fail to comply with FPL’s claimed “rational financial and regulatory 

choice” of placing poles only tall enough to support the needs of its retail electric customers52

demonstrates the unrealistic and unreliable nature of FPL’s analysis.

22. FPL’s claim is also fundamentally inconsistent with its asserted desire “to reduce 

pass-through costs to customers.”53  If FPL eliminated infrastructure sharing entirely, it would 

deny its customers the benefit they receive from shared infrastructure costs.54  For example, FPL 

calculated Verizon’s 2011 rate based on a $70.93 pole cost.55  Had FPL collected a properly 

calculated $8.52 per pole rental rate from Verizon and three additional attachers in its urbanized 

area, FPL would have received $34.08 in rental income per pole.  FPL would have covered 48% 

of its pole costs ($34.08 / $70.93) from entities occupying, in total, 24% of the usable space on 

the pole (4 ft. / 17 ft.).56  If FPL instead placed shorter poles and charged attachers the full cost of 

a pole replacement every time they seek to attach, it would also violate its asserted desire “to 

51 Reply Ex. 5 (Response to Interrogatory 8). 
52 Response, Ex. A ¶ 13 (Kennedy Decl.). 
53 Id. at Ex. 1 ¶ 16 (Declaration of Thomas J. Kennedy (Apr. 4, 2014) (“Kennedy 2014 Decl.”)).
54 See, e.g., Compl. Ex. G ¶¶ 24-27 (Tardiff Aff.). 
55 Complaint Exs. 2 (Supplemental Agreement) (setting rate at “one half of the average annual 
cost of joint use poles”), 7 (2011 Invoice) (invoicing rate of $35.465 per pole);

56 FPL would also have over-recovered if its pole costs were calculated using the FCC’s formula.  
For 2011, FPL’s net cost per bare pole was 
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reduce pass-through costs to customers.”57  FPL shares customers with its communications 

attachers.  As a result, it proposes an approach that would pass through to customers the cost of 

two poles—one to receive electric service and one to receive access to telephone, video, 

broadband, or other advanced services.

23. Moreover, FPL’s data show that it is less costly to FPL to install and share a taller 

pole than it is to own a shorter pole outright.  FPL’s support for its 2014 invoiced rate shows that 

the cost difference between a 35- and a 40-foot pole is 

FPL reports that it charged competitive local exchange carriers a 

$10.44 new telecom rate in 2014.59  This means that a taller pole that is capable of supporting 

Verizon and three other attachers (were they all charged the same, competitively neutral rate) 

would have generated $41.76 in revenue for FPL ($10.44 * 4).  The breakeven point, when the 

revenue received exceeds the incremental cost difference, and creates pass-through benefits for 

FPL’s electric customers is 

The average life of a distribution pole is far longer.  FPL calculates the rates it demands from 

Verizon based on a presumption that they survive for 

24. Fifth, FPL cannot credit its poles for Verizon’s success.  In the competitive 

telecommunications market, success is based on the ability to create, package, and promote 

reliable service offerings—activities that are not in any way dependent on whether those service 

offerings are provided by a joint user or a licensee.  FPL’s market analysis is also wrong.  It is 

57 Response, Ex. A (Kennedy Decl.) at Ex. 1 ¶ 16 (Kennedy 2014 Decl.).
58 Reply Ex. 18 at 2 (FPL’s 2014 Joint Use Rate Calculation). 
59 Reply Ex. 5 (Response to Interrogatory No. 2). 
60 Reply Ex. 18 at 1 (FPL’s 2014 Joint Use Rate Calculation). 
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dependent on Mr. Spain’s market analysis, which fails to satisfy the accepted economic criteria 

for defining a market.61  The proper definition of a product market must include alternatives that 

are reasonably available to consumers who may seek to switch from one product or service to 

another when confronted with a change in price.62  Mr. Spain instead looks solely to the wireline 

voice market and ignores the most rapidly growing alternatives—VoIP and wireless 

telecommunications.63  Had Mr. Spain properly defined the market, he would have recognized 

the recent declines in the wireline market.  The Florida Public Service Commission, for example, 

following its review of the status of competition in the telecommunications industry reported that 

Florida has seen, and will continue to see, “a decline in wireline ownership and a corresponding 

increase in wireless subscribership.”64

2. Permitting New Attachments 

25. FPL’s response and document production show that my assignment of $0.07 in 

value to an administrative permit fee was accurate and, if anything, high.65

61 Response Ex. B ¶ 13 (Spain Decl.).
62 See Section 4 of the Horizontal Merger Guidelines at  https://www.ftc.gov/sites/default/files/
attachments/merger-review/100819hmg.pdf.  For example, a recent study by the New York State 
Department of Public Service Office of Telecommunications defined the market for voice 
services to include incumbent local exchange carriers (ILECs), competitive local exchange 
carriers (CLECs), “over-the-top” and cable-provided VoIP (voice over internet protocol) services 
and wireless services. See N.Y. State Dep’t of Public Service, Staff Assessment of 
Telecommunications Services (June 23, 2015), filed in Case No. 14-C-0370, In the Matter of a 
Study on the State of Telecommunications in New York State, available at
http://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId={3DDDC8A5-E94A-
4873-886C-3D73F68EC9AB}.
63 Response Ex. B ¶ 13 (Spain Decl.).
64 Fla. Pub. Serv. Comm’n, Report on the Status of Competition in the Telecommunications 
Industry as of December 31, 2014, at 23, available at
http://www.psc.state.fl.us/publications/pdf/telecomm/20150730MasterComp.pdf.
65 Complaint Ex. A ¶ 23 (Second Affidavit). 
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26. I based my estimate on the $7.95 permit fee that appears in FPL’s Permit 

Manual.66  FPL instead claims that “Verizon would have paid a make-ready permit application 

fee of $135.95” for each pole.67  But FPL bundles various fees to come up with this $135.95 

figure—an administrative permit fee, post-installation inspection fee, and make-ready fee.68  The 

$7.95 fee that I relied on remains the only “administrative fee [that] covers the cost of reviewing 

and processing the licensee’s application.”69  The other components for post-installation 

inspections and make-ready are more appropriately considered in the evaluation of FPL’s alleged 

benefits relating to post-installation inspections and make-ready.70  They cannot be double 

recovered as permit fees. 

27. FPL’s 1975 to 2012 data show that the annual per pole value associated with this 

administrative permit fee was just $0.03.71 (I based my $0.07 valuation on data available to 

Verizon from the 1995 to 2012 time period.)   

3. Post-Installation Inspection Fees 

28. FPL does not rebut my conclusion that certain inspection fees in its Permit 

Manual should play no role in the rate-setting exercise because they are entirely avoidable by 

Verizon’s competitors.72  It instead seeks to assign a new $13.00 post-inspection fee to Verizon 

66 Id. ¶ 21; see also Complaint Ex. 11 at p. 12 (Permit Manual). 
67 Response at 15; Response Ex. A ¶ 9 (Kennedy Decl.). 
68 Reply Ex. 10 (Revised Application Processing Fees) (clarifying that $135.95 includes an 
application fee, post-installation inspection fee, and make-ready fee). 
69 Reply Ex. 5 (Response to Interrogatory 6). 
70 See infra Sections B.3, B.8. 
71 241 attachments to additional poles per year * $7.95 = $1,915.95 / 62,575 average poles 
invoiced = $0.03.
72 See Complaint Ex. A ¶¶ 26-28 (Second Affidavit). 
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and to bundle that fee into its analysis of permit fees.73  FPL’s discovery responses show that this 

$13.00 fee should not be assigned to Verizon at all.

29. There is no evidence that FPL charged anyone a $13.00 post-installation 

inspection fee prior to the June 9, 2012 date that the Joint Use Agreement terminated.  And 

Verizon could only have “avoided” a post-installation inspection fee prior to the date of 

termination because it was only during that period that Verizon had the right to make 

attachments to additional FPL-owned poles.   

30. FPL’s invoices prior to the Joint Use Agreement’s termination date include only a 

$7.95 administrative permit fee (discussed above) and, where applicable, a $108 make-ready fee 

(discussed below).74  The first invoice that includes a $13.00 post-installation inspection fee is 

dated in December 2013.75

31. A chart of data produced by FPL further confirms that FPL did not charge a 

$13.00 post-installation inspection fee prior to the Joint Use Agreement’s termination.  It shows 

by “permit type” (make ready or non-make ready) the number of poles on the permit, the date the 

permit request was received, and the amount of “permit fees paid.”76  An analysis of this chart 

shows that for all non-make ready permit applications prior to June 9, 2012 (the termination date 

of the Joint Use Agreement), the total fee charged was $7.95 per pole—consistent with the $7.95 

administrative application fee discussed above.  It also shows that for all make ready permit 

applications, the total fee charged was about $115—consistent with the $7.95 administrative 

application fee discussed above and the $108.00 make-ready fee discussed below.   

73 Response at 14-15, 15-16; Response Ex. A ¶ 14 (Kennedy Decl.). 
74 Reply Ex. 9 (Permit Invoices). 
75 Id. at FPL-R8-0039 (charging $20.95 “Administrative/Post Inspection Fee” that bundles a
$7.95 administrative permit fee with a $13.00 post-installation inspection fee). 
76 Reply Ex. 6 (Supplemental Response to Interrogatory 3). 
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FPL Permit Data 
April 15, 2005 – June 9, 2012 

Number of Non-Make Ready Permits 178 

Number of Non-Make Ready Poles on Permits 14,870 

Amount of Non-Make Ready Fees Collected  $118,216.50 

Average Non-Make Ready Permit Fee $7.95

Number of Make Ready Permits 63

Number of Make Ready Poles on Permits 369

Amount of Make Ready Fees Collected $42,479.28

Average Make-Ready Permit Fee $115.12

32. Because there is no evidence that FPL charged a $13.00 inspection fee (or any 

inspection fee) when Verizon had the right to make attachments to additional FPL poles, I 

continue to assign no value to this alleged benefit.77

4. Location of Facilities on FPL’s Poles 

33. FPL has offered nothing to rebut my position that the location of Verizon’s 

facilities on FPL’s poles increases its costs as compared to its competitors.  FPL’s sole response 

to Verizon’s evidence is a series of unsupported statements, primarily about Verizon’s fleet of 

bucket trucks.78  FPL’s argument does not make logical sense, as FPL has directed Verizon’s 

competitors to attach just one foot above Verizon’s facilities.79  The Reply Affidavit of Mr. 

77 See Complaint Ex. A ¶ 28 (Second Affidavit). 
78 Response at 16; Response Ex. A ¶ 15 (Kennedy Decl.). 
79 See, e.g., Reply Ex. 3 § 3.4(b) (License 3) (“This space allocation shall be located one foot (1’) 
above the highest joint user or existing third party cable attachment.”);
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Lantz confirms that Verizon’s fleet of vehicles is more than sufficient to access these facilities 

that attach one foot higher on the pole than where Verizon attaches.80

5. Pole Height 

34. FPL’s Response fails to address the several reasons I provided in my Second 

Affidavit that establish that FPL has been overcompensated for any additional costs associated 

with the height required to accommodate Verizon’s attachments (height that is also required for 

Verizon’s competitors).81  It instead asserts in conclusory fashion that Verizon should be charged 

the incremental cost for a taller, stronger pole because it would not have installed poles tall 

enough to accommodate Verizon or its competitors but for the Joint Use Agreement.82  This 

claim fails for reasons detailed above.83  For example, FPL has built taller poles where Verizon is 

not attached and cannot attach.84  And it has economic incentive to continue to place those 

poles.85

35. FPL’s incremental cost analysis is additionally flawed for two reasons.  First, FPL 

never identifies the specific pole height that would accommodate only FPL’s needs.  It does, 

however, admit that Verizon and its competitors attach to FPL-owned poles “that are 25 and 30 

feet in height.”86  As Mr. Lantz states, it is highly unlikely if not impossible for FPL to deploy a 

network that places its electric facilities on 20-foot poles and still comply with its own 

80 Reply Ex. B ¶ 2 (Reply Affidavit of Bryan L. Lantz (Nov. 24, 2015) (“Lantz Reply Aff.”)). 
81 Complaint Ex. A ¶¶ 30-32 (Second Affidavit). 
82 Response at 16-18; Response Ex. A ¶ 10 (Kennedy Decl.). 
83 See supra ¶¶ 21-23. 
84 See supra ¶ 21. 
85 See supra ¶ 23. 
86 Response Ex. A (Kennedy Decl.) at Ex. 1 ¶ 38 (Kennedy 2014 Decl.). 
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engineering practices, the National Electric Safety Code, and the Florida Public Service 

Commission’s Storm Hardening initiatives.87

36. Second, FPL seeks to value the incremental cost based on hypothetical rather than 

actual data.  According to Mr. Kennedy, the “incremental cost to install a pole 100 inches taller 

than required by FPL is $294.71 on a feeder pole and $125.87 on a lateral pole.”88  But he then 

speculates that “FPL and Verizon may have negotiated” incremental costs of $300 to $500.89

Using the actual cost numbers that FPL claims and applying them to the new poles that Verizon 

attached to under the Joint Use Agreement reduces FPL’s $8.4 to $33.5 million incremental cost 

claim to a $1.15 to $2.7 million claim.90  That incremental cost, applied across the poles on 

which Verizon pays rent, amounts to an annual per-pole charge of $0.48 to $1.13.91  Because a 

proper analysis of competitive neutrality should not attribute even these amounts to Verizon, I 

continue to allocate zero value to this alleged “benefit.”  But this calculation shows that pole 

height cannot justify the $10 to $20 rental premium that FPL has historically imposed on 

Verizon or the near $30 premium it seeks going forward. 

6. Pole Replacements 

37. FPL’s Response confirms my conclusion that Verizon is not competitively 

advantaged with respect to pole replacements.  According to FPL, “[i]n the absence of the joint 

use agreement and in the event FPL elected not to change out a pole to accommodate Verizon, 

87 Reply Ex. B ¶ 5 (Lantz Reply Aff.). 
88 Response Ex. A ¶ 12 (Kennedy Decl.). 
89 Id.
90 9,149 additional poles * $125.87 = $1,151,584.63; 9,149 additional poles * $294.71 = 
$2,696,301.79.
91 $1,151,584.63 / 62,575 / 38 = $0.48; $2,696,301.79 / 62,575 / 38 = $1.13. 
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then in each instance Verizon would have borne the full cost of installing its own pole.”92  But as 

I noted in my Second Affidavit, Verizon already pays for pole replacements that are necessary to 

accommodate its attachments under the terms of the Joint Use Agreement.93  But unlike in FPL’s 

license scenario, Verizon does not obtain ownership of the new pole under the Joint Use 

Agreement.  Ownership instead stays with FPL, which continues to collect rent on that pole.94

7. Insurance and Indemnification 

38. FPL’s Response to my insurance and indemnification analysis is conclusory and 

fails to even cite the indemnification provision in the Joint Use Agreement.95  For reasons I 

detailed in my Second Affidavit, Verizon is not advantaged over its competitors because it 

already has insurance in amounts that equal or exceed the requirements in FPL’s license 

agreements and is subject to a less favorable indemnification regime. 

8. Make-Ready Costs 

39. In my Second Affidavit, I valued the avoided costs associated with make-ready to 

amount to an annual $0.59 per pole charge.96  This valuation was based on Verizon’s data about 

the number of additional poles it attached to (and so could have required make-ready) between 

1995 and 2012, FPL’s representation that FPL make-ready is required on roughly 10% of its 

poles, and two costs—a $108.00 make-ready fee and an estimate that make-ready jobs average 

about $600.00.97  FPL’s data show that my valuation was high. 

92 Response at 18; see also Response Ex. A ¶ 18 (Kennedy Decl.). 
93 Complaint Ex. A ¶ 34 (Second Affidavit). 
94 Id.
95 Response at 18-19; Response Ex. A ¶ 26 (Kennedy Decl.). 
96 Complaint Ex. A ¶ 39 (Second Affidavit). 
97 Id.
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40. First, FPL’s data confirm my use of a $108.00 make-ready fee.  FPL claims that 

the fee should instead be $135.95.98  But the $135.95 figure bundles other fees (a $7.95 

administrative fee and $13.00 post-installation inspection fee) with the make-ready fee.  Because 

I already evaluated these other fees as permitting and post-installation inspection fees, they 

should not be again counted here.  That leaves a $115.00 make-ready fee, but it is also not the 

proper value because there is no evidence that FPL charged Verizon’s competitors a $115.00 

make-ready fee prior to the termination date of the Joint Use Agreement.  FPL’s Permit Manual 

lists the make-ready fee as $108.00 (which, when combined with the $7.95 administrative fee, 

totals $115.95).99  FPL’s data confirm that prior to the termination date, FPL charged a total of 

about $115.00 in administrative and make-ready fees combined, which is consistent with the 

$108.00 make-ready fee I relied on.100  And FPL’s invoices from the time period before the Joint 

Use Agreement terminated charge a $108.00 make-ready fee.101  The first invoice that shows a 

$115.00 make-ready fee is dated December 26, 2013, long after the Joint Use Agreement 

terminated in June 2012.102  The appropriate fee, therefore, is the $108.00 fee that I used in my 

calculation because it is the fee that applied to Verizon’s competitors during all time periods that 

Verizon had the right to make attachments to additional FPL-owned poles that could have 

triggered FPL make-ready. 

41. Second, FPL’s data confirm the reasonableness of my $600.00 make-ready 

estimate.  FPL claims that the value should be $4,390.00 because that is the typical cost to 

98 Response at 15.
99 Complaint Ex. 11 at p. 12 (Permit Manual). 
100 See supra ¶ 31. 
101 Reply Ex. 9 (Permit Invoices). 
102 Id. at FPL-R8-0003. 
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replace a pole with a taller pole.103  But pole replacements are already evaluated as a separate 

alleged benefit and, as I explained above, Verizon is comparably situated with its competitors 

with respect to pole replacements because it, like its competitors, pays for pole replacements that 

are necessary to accommodate its attachments.104  FPL also argues that the value should be the 

incremental cost to install a taller pole, but that value has also been evaluated as a separate 

alleged pole height benefit.105

42. Instead of using redundant and theoretical values, FPL should have used the 

actual costs that it invoiced and collected from Verizon’s competitors for FPL make-ready.  

These costs—produced in discovery—confirm the reasonableness of my $600.00 estimate 

(which was based on data about certain make-ready tasks that were available to Verizon).  FPL’s 

data show that the average make-ready cost between 2005 and the Joint Use Agreement’s 

termination in June 2012 was $675.93.106

FPL Permit Data 
April 15, 2005 – June 9, 2012 

Number of Make Ready Permits 63

Number of Make Ready Poles on Permits 369

Amount of Make Ready Costs Collected $249,418.17

Average Make-Ready Costs $675.93

103 Response at 15; Response Ex. A ¶ 13 (Kennedy Decl.). 
104 See supra Section B.6. 
105 See supra Section B.5.  I explained in that section that the incremental cost on all additional 
poles attached to under the Joint Use Agreement would, when applied across the poles on which 
Verizon pays rent, amount to an annual per-pole charge of $0.48 to $1.13.  If that incremental 
cost instead applied to the 2.4 percent of additional poles for which FPL’s data shows make-
ready was required, it would amount to an annual per-pole charge, when applied across the poles 
on which Verizon pays rent, of $0.01 to $0.03. 
106 Reply Ex. 6 (Supplemental Response to Interrogatory 3). 
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43. Third, FPL’s data show that my reliance on FPL’s estimate that make-ready is 

required on roughly 10 percent of its poles produced a higher number than is supported by FPL’s 

records.107  My analysis of the data that FPL produced shows that it charged for make-ready only 

2.4 percent of the time.108

FPL Permit Data 
April 15, 2005 – June 9, 2012

 Number Percentage 

Make Ready Poles on Permits 369 2.4% 

Non-Make Ready Poles on Permits 14,870 97.6% 

Total Poles on Permits 15,239 100% 

The invoices that FPL produced include an even smaller percentage of poles requiring 

make-ready.109

44. If Verizon avoided a $108.00 make-ready fee and $675.93 in make-ready costs 

for 2.4 percent of the additional attachments reflected in FPL’s data, my estimate of an annual 

per pole $0.59 premium for make-ready reduces to $0.07.110  FPL’s data thus show that 

Verizon’s rental payments under the Joint Use Agreement greatly exceeded any costs than make-

ready costs that Verizon could have avoided. 

107 See Second Declaration of Thomas J. Kennedy, P.E. ¶ 2 (Oct. 4, 2010), attached to Reply 
Comments of the Florida Investor-Owned Electric Utilities, In the Matter of Implementation of 
Section 224 of the Act; A National Broadband Plan for Our Future, WC Docket No. 07-245, GN 
Docket No. 09-51 (Oct. 4, 2010). 
108 Reply Ex. 6 (Supplemental Response to Interrogatory 3). 
109 Reply Ex. 9 (Permit Invoices). 
110 241 average annual additional attachments * 2.4% = 5.8 average annual additional 
attachments requiring make-ready; 5.8 * ($108.00 + $675.93) = $4,546.79 in make-ready per 
year; $4,546.79 / 62,575 average attachments between 1975 and 2012 = $0.07.  Using FPL’s 
new $115.00 make-ready fee instead of the $108.00 fee charged before termination of the Joint 
Use Agreement does not change this valuation.  241 average annual additional attachments * 
2.4% = 5.8 average annual additional attachments requiring make-ready; 5.8 * ($115.00 + 
$675.93) = $4,587.39 in make-ready per year; $4,587.39 / 62,575 average attachments between 
1975 and 2012 = $0.07.
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9. Ground Bonding 

45. FPL has represented that it no longer relies on ground bonding as a competitive 

advantage.111  It should be assigned no value in the Commission’s rate analysis. 

10. Easements and Rights-of-Way Permits 

46. In my Second Affidavit, I stated that “[a]bsent evidence that FPL has, in fact, 

negotiated an easement that permits Verizon’s use of property but not its competitors, I assign 

this difference no value in the competitive neutrality analysis.”112  FPL did not produce any such 

evidence.  Each of the easements that FPL produced for poles placed under the Joint Use 

Agreement authorizes “any other person, firm or corporation to attach wires to any facilities 

hereunder and lay cable and conduit within the easement and to operate the same for 

communications purposes.”113  I therefore continue to assign no value to this alleged benefit.   

11. “Unauthorized” Attachment Fees 

47. In my Second Affidavit, I explained that this alleged benefit should not be given 

value.  Verizon already pays back rent for previously unreported attachments identified in a joint 

use audit.  FPL’s document production shows that this payment is more than required of at least 

one of Verizon’s competitors because one of the license agreements that it produced does not 

include a provision for unauthorized attachment fees or back rent.114  It is also impossible to 

determine whether and to what extent FPL has collected unauthorized attachment fees from other 

111 Reply Ex. 8 at 2 (Letter from C. Zdebski, Counsel, FPL to C. Huther, Counsel, Verizon (Sept. 
9, 2015)) (“FPL will be withdrawing the arguments in its Response regarding bonding costs (See
Response pp. 21–22).”). 
112 Complaint Ex. A ¶ 42 (Second Affidavit). 
113 Reply Ex. 14 at FPL-R16-0007-0057 (Easements).  
114 Reply Ex. 2 (License 2). 
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licensees because FPL only produced two invoices (neither marked paid) that charged $1,974.40 

and $4,255.33 in unauthorized attachment fees and did not include any supporting calculation.115

48. In my Second Affidavit, I also showed that even if Verizon were charged the 

same unauthorized attachment fees that its competitors may be charged under FCC precedent, 

they would have amounted to a per pole charge of about $0.20.116  FPL concedes that Verizon 

pays half that in back rent, claiming that Verizon pays “about half the amount paid by . . . 

Verizon’s competitors [for unreported attachments] pursuant to the FCC’s orders.”117  If so, the 

pre-termination difference between Verizon and its competitors (because this “benefit” no longer 

applies after termination of the Joint Use Agreement) could not have exceeded about $0.10 per 

pole.  It should not be counted at all in the competitive neutrality analysis given the lack of 

evidence supporting FPL’s position.  But even if it were, it could not justify the $10 to $20 

premium FPL imposed before the Joint Use Agreement terminated. 

12. Government-Required Pole Relocations and Replacements 

49. FPL concedes that Verizon and its competitors do not pay for pole relocations or 

replacements that are required by the Department of Transportation or other Florida 

governmental entities.118  It thus confirms my prior conclusion that this alleged “benefit” is not a 

competitive benefit and should not be given value in the rate analysis. 

115 Reply Ex. 15 (Unauthorized Attachment Invoices). 
116 Complaint Ex. A ¶ 45 (Second Affidavit). 
117 Response at 23; see also Response Ex. A ¶ 25 (Kennedy Decl.). 
118 Response at 23 (“Attachers, including Verizon when it is on FPL poles, only coordinate the 
transfer of their facilities to the new pole.”); see also Response Ex. A ¶ 21 (Kennedy Decl.). 
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13. Abandoned Poles 

50. FPL also concedes that some of its licensees have “the same right” Verizon has to 

take ownership of poles that are abandoned by FPL.119  It thus confirms my prior conclusion that 

this alleged “benefit” is not a competitive benefit and should not be given value in the rate 

analysis. 

14. Time of Rental Payment 

51. In my Second Affidavit, I assigned an annual $0.30 per pole value to the fact that 

FPL invoices its licensees semi-annually in advance and Verizon annually in arrears.120  My 

valuation remains valid in light of the information provided by FPL.  FPL’s asserted $2.41 per 

pole valuation, on the other hand, was not calculated properly.121

52. FPL improperly and significantly increased its valuation by relying on the wrong 

rental rate.  To isolate only the impact of timing, it is necessary to equalize the rate paid under 

the alternative scenarios so that only the timing of the payment is varied.  FPL’s calculation 

instead maintains the current inflated rental rate that it demands from Verizon (which is roughly 

4 times greater than Verizon’s competitors).122  This calculation is not responsive to the 

comparative rate-setting exercise. 

53. FPL also improperly increases its valuation by using its own unilateral and 

voluntary delay in sending invoices to increase the interval between the time that payment is due 

119 Response at 24; see also Response Ex. A ¶ 28 (Kennedy Decl.). 
120 Complaint Ex. A ¶ 48 (Second Affidavit). 
121 See Response at 24. 
122 Response Ex. B ¶ 19 (Declaration of Roger A. Spain (June 29, 2015) (“Spain Decl.”)). 
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for Verizon and its competitors.123  It also does so by substituting an unsupported “cost of 

capital” for the statutory interest rate that more appropriately reflects the time value of money.124

15. Performance Bond or Letter of Credit 

54. In my Second Affidavit, I did not give value to this alleged benefit because there 

was no evidence that any of FPL’s licensees had agreed to post a performance bond or letter of 

credit.125  Having reviewed the “representative” license agreements since produced by FPL, I 

continue to assign no value to this alleged benefit.  Three of the four license agreements that FPL 

produced do not include a performance bond or letter of credit requirement,126

The one license agreement that contains a performance bond requirement sets the bond at 

$5,000,127 a trivial amount that would not affect Verizon’s per pole rental rate.  Verizon, 

therefore, is comparable to its competitors. 

16. Operations & Maintenance (O&M) and Administrative & General 
(A&G) Expenses 

55. Finally, FPL adds a new alleged “benefit” in its Response, claiming that Verizon 

has avoided O&M and A&G expenses because it has not paid a rate calculated under the FCC’s 

rate formula.128  I assign no value to this alleged benefit. 

56. First, Verizon seeks a just and reasonable, properly calculated rate under the 

Commission’s new telecom rate formula.  That rate will ensure that FPL receives the same O&M 

and A&G expenses from Verizon as it receives from Verizon’s competitors. 

123 Response at 24. 
124 Response Ex. B ¶ 19 (Spain Decl.).
125 Complaint Ex. A ¶ 49 (Second Affidavit). 
126 Reply Exs. 2 (License 2), 3 (License 3), 4 (License 4). 
127 Reply Ex. 1 (License 1). 
128 Response at 25-26; Response Ex. A ¶ 30 (Kennedy Decl.). 
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57. Second, before the Joint Use Agreement terminated, Verizon paid FPL far more 

than any O&M and A&G expenses included in its competitors’ rates.  Regardless of the label 

given the components of the rate calculated by FPL under the Joint Use Agreement, the resulting 

rates were $10 to $20 per pole higher than the rates paid by Verizon’s competitors.   

58. Third, the rate that FPL calculates under the Joint Use Agreement does include 

components that FPL considered O&M and A&G expenses.  Mr. Kennedy states that “O&M and 

A&G expenses include items such as pole inspection and remediation expenses, tree trimming 

expenses, storm restoration expenses, salaries, employee benefits and casualty losses due to 

personal injuries and property damages, among other things.”129  FPL necessarily includes 

remediation and storm restoration expenses to the extent they influence the quantity, height or 

class of poles reflected in the pole placement methodology that FPL applies when calculating the 

rates it demands under the Joint Use Agreement.  And FPL explicitly includes 

FPL’s Response shows that 

the O&M and A&G component of the rate that FPL charged Verizon’s competitors in 2011 is 

comparable 

129 Response Ex. A ¶ 31 (Kennedy Decl.). 
130

131

132
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59. In sum, FPL’s Response does not change my conclusion that the rate differential 

FPL has imposed on Verizon has long overcompensated FPL for any alleged benefits provided 

under the Joint Use Agreement.  The following table shows the value of the alleged benefits 

before termination of the Joint Use Agreement as presented in my Second Affidavit and as 

calculated using FPL’s data: 

Values From 
Second Affidavit 

Values Using 
FPL’s Data 

Permit Applications and Fees  $ 0.07 $0.03
Post-Installation Inspections -- --
Location on Pole -- --
Height and Strength of Poles -- -- 
Pole Replacements to Increase Capacity -- --
Insurance and Indemnification -- --
Make-Ready Costs $ 0.59 $0.07
Ground Bonding -- --
Easements and Rights-of-Way Permits -- --
Identification of Additional Attachments -- -- 
Pole Replacements Required for Roadwork -- --
Abandoned Poles -- --
Time of Rental Payment $ 0.30 $ 0.30 
Performance Bond or Letter of Credit -- --
O&M and A&G Expenses -- --
Total $ 0.96 $0.40

C. FPL Does Not Address Or Rebut My Conclusion That The Prospective Value 
Of Any Alleged Unique Benefits Is Minimal. 

60. In my Second Affidavit, I explained why a proper valuation of unique benefits 

must treat the period after termination of the Joint Use Agreement differently than the period 

before its termination.133  Unique benefits that can only be enjoyed when an attaching party is 

making an attachment to an additional pole cannot be enjoyed after termination of the Joint Use 

Agreement when those attachments can no longer be made. 

133 See, e.g., Complaint Ex. A ¶ 54 (Second Affidavit). 
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61. FPL does not address or rebut my analysis in its Response.  It does, however, state 

that it “has no need or legal obligation to install poles” for Verizon because the Joint Use 

Agreement has terminated, along with Verizon’s right to make attachments to additional FPL 

poles.134  This confirms my conclusion that the post-termination value of the alleged benefits 

($0.30 per pole) is lower than the pre-termination value of the alleged benefits ($0.96 per pole or 

as low as $0.40 per pole).135

D. FPL Improperly Applies The New And Pre-Existing Telecom Rate Formulas.  

62. In my initial Affidavit, I provided my calculations for 2011 rates of $8.52 per pole 

using the new telecom rate formula and $12.91 per pole using the pre-existing telecom 

formula.136  FPL presents several rate calculations, which reflect its misapplication of the 

Commission’s rate formula.  For ease of comparison, I will focus on its 2011 new and pre-

existing telecom rate calculations, which it claims result in per foot rates of $9.31 and $14.11, 

respectively.137  I disagree. 

63. That said, I do not disagree with all aspects of FPL’s calculations.  For example, 

Mr. Spain and I use the same carrying charge rate in our calculations, both treat the service area 

as urbanized in accordance with Census Bureau data, and both rely on the Commission’s 

presumption that there are five attaching entities on the joint use poles.138  My disagreement with 

FPL’s calculation instead focuses on two inputs—space occupied and pole height.  

134 Response at 11. 
135 Complaint Ex. A ¶¶ 51, 55 (Second Affidavit); see also above, ¶ 59. 
136 Complaint Ex. B ¶¶ 3-10 (First Affidavit). 
137 Response Ex. G ¶ 22 (Spain Decl.). 
138 See Complaint Ex. B (First Affidavit) at Ex. C-1; Reply Ex. 5 (Response to Interrogatory 5); 
see also Response Ex. G (Spain Decl.) at Attachment E.  
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64. First, FPL improperly assigns four feet of “space occupied” to Verizon based on 

an allocation of space—not an occupation of space.  The Commission’s formula calls for “space 

occupied.”139  FPL has not presented any evidence that rebuts the presumption that Verizon’s 

attachments occupy one foot of space.  It has instead pointed to a space allocation in the Joint 

Use Agreement and to the availability of space in seven photographs of its poles.140

65. FPL also improperly tries to change the Commission’s per pole rate methodology 

into a per foot rate methodology by using one foot in the “space occupied” input and then 

multiplying the resulting rate by four.  This is improper under the Commission’s per pole 

formula, which divides unusable space equally among attaching entities as required.141  If an 

entity occupies more than one foot of space, the proper approach is to reflect that additional 

space in the “space occupied” input. 

66. Second, FPL continues to argue that its data show that the average height of its 

poles is 37.5 feet, even though it failed to present data to rebut the data that FPL provided 

Verizon, which (as even FPL acknowledges) establishes an average pole height of 41 feet.142

The proper approach is to use the actual data (41 feet) instead of relying on FPL’s unsupported 

claim that it may have data that establish a different height. 

139 47 C.F.R. § 1.1409(e)(2). 
140 Response at 29-30, 41-43; Reply Ex. 16 (FPL’s notes about photographs). 
141 See 47 U.S.C. § 224(e)(2); Amendment of Commission’s Rules and Policies Governing Pole 
Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996,
Consolidated Partial Order on Reconsideration, 16 FCC Rcd 12103, 12122 (¶ 31) (2001) 
(describing formula “to determine the maximum just and reasonable rate per pole”) (emphasis 
added).
142 See Response at 43. 
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Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON FLORIDA LLC, 

Complainant, 

v.

FLORIDA POWER AND LIGHT 
COMPANY,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-73 
File No. EB-15-MD-002 

Related to
Docket No. 14-216 
File No. EB-14-MD-003 

REPLY AFFIDAVIT OF BRYAN L. LANTZ 

STATE OF FLORIDA   ) 
   ) ss. 
COUNTY OF HILLSBOROUGH )    

I, BRYAN L. LANTZ, being sworn, depose and say: 

1. I am a Rights of Way and Municipal Affairs Manager – Network Field Operations 

in the Network and Technology Service Delivery and Assurance Group of Verizon Florida LLC 

(“Verizon”).  I filed an Affidavit dated March 13, 2015 in support of Verizon’s Pole Attachment 

Complaint against Florida Power and Light Company (“FPL”).  I am executing this Reply 

Affidavit to respond to certain assertions made by FPL in its June 29, 2015 Response to 

Verizon’s Pole Attachment Complaint.  I know the following of my own personal knowledge 

and, if called as a witness in this action, I could and would testify competently to these facts 

under oath. 

2. In my prior Affidavit, I provided several reasons why Verizon’s location as the 

lowest attacher on a utility pole increases its costs above its competitors, and explained that, in 
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my experience, there is not any material difference between the time and effort required (or the 

associated cost) to work on Verizon’s facilities and on its competitors’ facilities.  My conclusion 

is not changed by FPL’s speculation that Verizon’s location may have allowed it to avoid 

purchasing bucket trucks that Verizon’s competitors require.  Verizon has equipment, including a 

substantial fleet of bucket trucks and access to its contractors’ bucket trucks, that is able to 

service the entirety of the communications space on a jointly-used pole.  There is no additional 

equipment that Verizon would need to acquire in order to install, maintain, and service facilities 

located where Verizon’s competitors are attached to FPL’s utility poles.  

3. In my prior Affidavit, I described pole change-outs, which involve the 

replacement of a pole with a taller pole in order to create sufficient capacity for the new 

attaching entity.  In my experience, requests for a pole change-out are rarely denied because the 

entity requiring the additional space pays for the replacement pole and the pole owner derives 

substantial benefit from the replacement.  The pole owner becomes the owner of a new, taller 

pole that was paid for by the attaching entity, which will pay rent to the pole owner for use of 

that pole.

4. My experience is confirmed by the documents produced by FPL in discovery.  In 

response to Verizon’s request for documentation of the instances in which FPL declined to 

expand capacity to accommodate an attacher, FPL provided evidence of just two instances in 

which it denied a pole change-out in 2013.  FPL’s explanation of its reasoning is attached to 

Verizon’s Pole Attachment Complaint Reply as Exhibit 13.  Each situation involved a request for 

a pole-top attachment.  FPL denied the request to change-out the pole to accommodate a pole-top 

attachment for reasons that are unique to pole-top installations.  For example, FPL wrote that 

“[p]roposed installation requires grounded cable to pass through the power supply space in a 
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Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON FLORIDA LLC,

Complainant,

v.

FLORIDA POWER AND LIGHT COMPANY,

Respondent.

)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-73
File No. EB-15-MD-002

Related to:
Docket No. 14-216
File No. EB-14-MD-003

REPLY AFFIDAVIT OF TIMOTHY J. TARDIFF, PH.D. 

COMMONWEALTH OF MASSACHUSETTS ) 
) ss. 

COUNTY OF SUFFOLK ) 

I, TIMOTHY J. TARDIFF, being sworn, depose and say: 

I. Introduction 
1. My name is Timothy J. Tardiff.  I am a Principal at Advanced Analytical Consulting Group.  

My business address is 211 Congress Street, 9th Floor, Boston, MA 02110.  I submitted an 

affidavit in this matter on March 13, 2015 (“Tardiff opening affidavit”).  My qualifications 

are described therein. 

2. In my opening affidavit, I concluded that the rental rates that Florida Power and Light 

Company (“FPL”) has demanded from Verizon Florida LLC (“Verizon”) under the parties’ 

joint use agreement have greatly exceeded the value of any possible monetary advantages 

Verizon has received as compared to its competitors.  I have since evaluated FPL’s June 29, 

2015 Response to Verizon’s March 13, 2015 Pole Attachment Complaint and FPL’s

subsequent document production. As I explain in this affidavit, FPL’s Response and 

documents confirm and strengthen the conclusions that I reached in my opening affidavit.

3. FPL’s Response includes unrealistically high estimates of purported advantages that are not 

responsive to the relevant question: what is the monetary value of possible unique advantages 
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to Verizon, relative to third party attachers, arising from certain terms and conditions in the 

parties’ joint use agreement.  FPL (1) does not limit its Response to the relative advantages 

(if any) of joint use agreements vis-à-vis third party agreements and (2) undermined its 

claims by producing data that shows that Verizon is not materially advantaged relative to 

third parties. FPL’s unsupported arguments about irrelevant topics cannot overcome its own 

data, which show that the competitively neutral just and reasonable rate for Verizon is the 

properly calculated new telecom rate that applies to Verizon’s competitors because Verizon 

attaches to FPL’s poles pursuant to materially comparable terms and conditions. 

4. The rest of this affidavit is organized as follows.  In Section II, I demonstrate the flaws in 

FPL’s attempt to justify its unreasonably high rental rates by claiming that the “value of 

access” should be set based on the value of a replacement, duplicative utility pole network.  

In Section III, I detail errors in FPL’s analysis and quantification of the other alleged 

advantages.  Finally, in Section IV, I identify errors in the rates that Mr. Spain has calculated 

based on his interpretation of the FCC’s pole attachment rate formulas.

II. The “Value of Access” Provided To Verizon Is Not The Replacement 
Cost Of A Duplicative Network Of Utility Poles. 

5. FPL seeks to justify its rental rates by arguing that Verizon avoided the cost associated with 

deploying its own network of utility poles.  FPL explained its position as follows: 

For some, all or even the most recent period of the parties’ relationship, Verizon 
has made a business decision that it is in Verizon’s best interests to lease space on 
FPL’s poles rather than own poles . . . The information sought by FPL will 
demonstrate the financial benefits that Verizon has received as a result of its 
access to FPL’s infrastructures rather than incurring the expense required to build 
and maintain its own facilities.1

6. FPL’s attempt to value Verizon’s access to FPL’s poles without reference to the value of 

access for Verizon’s competitors should be rejected.  FPL’s argument is the result of its 

selectively quoting from the Enforcement Bureau’s Memorandum Opinion and Order 

without the surrounding context, and then drawing what is quite frankly a preposterous 

1 Response Exhibit D (Letter from Charles A. Zdebski to Christopher S. Huther, June 17, 2015, p. 8). 
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economic conclusion as a result.  In particular, the Memorandum Opinion and Order states 

the following: 

Verizon concedes that it has received and continues to receive benefits under the 
Agreement that are not provided to other attachers, but it has not produced any 
evidence showing that the monetary value of those advantages is less than the 
difference between the Agreement Rates the New or Old Telecom Rates over time.
Verizon provides no evidence regarding the value of access to Florida Power’s
poles…”2

7. Taken in context, the “value of access” that is referenced is a comparative “value of access” 

that requires a difference between the terms of attachment under the joint use agreement and 

under third party license agreements in order to justify a rate differential.  This means that the 

sole fact that Verizon shares infrastructure is not relevant because it is not unique to Verizon.   

8. The only relevant value to “access,” therefore, is the value, if any, associated with the one 

difference that the Enforcement Bureau identified between Verizon and its competitors—

Verizon does not have the statutory right to access that third-parties were granted by the 1996 

Telecommunications Act.3 But that difference is a unique burden (not benefit) to Verizon 

because voluntary access has less value than a guaranteed right to access.   

9. By including voluntary access as an alleged benefit under the joint use agreement, FPL tries 

to recast a unique disadvantage that incumbent local exchange carriers (ILECs) face in 

deploying and upgrading its network.4 After the Commission implemented the statutory 

right of access for third parties specified in the 1996 Telecommunications Act, the FCC 

considered an electric utility’s claim that the addition of the statutory right of access provided 

additional value to cable companies that had previously attached pursuant to voluntarily-

2 Verizon Florida LLC, Complainant v. Florida Power and Light Company, Respondent, Docket No. 14-216, File 
No. EB-14-MD-003, Memorandum Opinion and Order, February 11, 2015, ¶ 23 (“Memorandum Opinion and 
Order”), ¶ 24 (emphasis added). 
3 Memorandum Opinion and Order, ¶ 21. 
4 Ironically, FPL’s attempt to justify high rates on the basis of the lack of statutory access seems to turn on its head 
the FCC’s observation in the 2011 Report and Order that Congress may have not provided statutory access to ILECs 
in order to prevent ILECs from demanding excessive rates from electric utilities. Implementation of Section 224 of 
the Act; A National Broadband Plan for Our Future, WC Docket No. 07-245; GN Docket No. 09-51, Report and 
Order and Order on Reconsideration, 26 FCC Rcd 5240, ¶ 212 (“2011 Report and Order”)
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entered agreements.5 The Commission rejected the utility’s attempted fivefold increase in 

pole attachment rates, but not because voluntary access had more value than mandatory 

access.  Instead, the FCC confirmed that because the electric utility “has a monopoly on pole 

attachments in its service area[,] any rents it negotiates with other service providers not 

covered by the Commission’s pole attachment rate formula reflect a monopoly value.”6

10. The Commission also rejected the use of replacement costs to justify rates, stating that 

“[b]ecause of the unusual nature of pole attachments, and the nature of the property interest 

conveyed, the three standard appraisal techniques for determining market value, comparable 

sales, income capitalization, and replacement costs less depreciation, are particularly 

unsuited for valuing pole attachments.”7  In another order, the Commission wrote: 

[W]e rejected utilities’ arguments that pole attachment rates should be based on 
replacement costs and we affirmed the use of historical costs in our pole 
attachment rate methodology.  We stated that the continued use of historical costs 
accomplishes key objectives of assuring, to both the utility and the attaching 
parties, just and reasonable rates; establishes accountability for prior cost 
recoveries; and accords with generally accepted accounting principles.8

11. FPL nonetheless tries to demonstrate a large “value of access” by claiming that the “value” is 

the replacement cost for its network—the value associated with “Verizon’s decision to attach 

to, rather than own,” utility poles.9 Given the essential nature of shared infrastructure, the 

rationale for regulating rates is so that the infrastructure owner cannot capture the types of 

replacement “value” FPL relies on in this matter.  

5 Alabama Cable Television Assoc., Comcast Cablevision of Dothan, et al. Complainant v. Alabama Power 
Company, Respondent/Applicant, File No. PA 00-003, Order, 16 FCC Rcd 12209 (2001), ¶ 1.   
6 Ibid. ¶ 55.   
7 Ibid. ¶ 53.      
8 Amendment of Commission’s Rules and Policies Governing Pole Attachments; Implementation of Section 703(e) of 
the Telecommunications Act of 1996, CS Docket No. 97-98; CS Docket No. 97-151, Consolidated Order on 
Reconsideration, 16 FCC Rcd 12103 (2001), ¶ 15 (“Reconsideration Order”). The Reconsideration Order (¶ 24) 
gave an additional reason why a replacement cost approach is used to determine rates for unbundled network 
elements, but not for pole attachments: “These telecommunications network elements, in contrast to poles, ducts and 
conduits, are subject to a rapidly changing technology.”  That is, contrary to Mr. Spain’s (¶ 11) claim, there is little 
risk of poles becoming obsolete. 
9 FPL’s Response, pp. 7-8.
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12. As a result, not only is the type of valuation FPL has advocated totally irrelevant to a 

comparison of rates with possible differences between Verizon and its competitors, but FPL’s 

ability to charge excessive rates based on such an irrelevant measure would in and of itself be 

a manifestation of its superior bargaining power.  It would permit FPL to charge 

supracompetitive prices for an essential facility.10

13. FPL’s attempt to justify its unreasonably high rates on the fact that Verizon had voluntary 

access before third parties received a statutory right of access in 1996 is historically 

inaccurate.11 FPL provided third parties voluntary access since at least 1970.12 Since 1978, 

cable television providers, who appear to have the large majority of third party attachments, 

have enjoyed regulated rates under the cable formula.13  In 2008, FPL reported that there 

were 665,000 third party attachments, but fewer than 500,000 ILEC attachments. 14 The 

facts, as a result, do not support FPL’s claim that Verizon has had an enduring “head start” in 

providing broadband services.

14. In this regard, Mr. Spain greatly overstates Verizon’s market share (purportedly 98 percent 

for residential customers) by reporting statistics for what the Florida Commission labels 

“traditional wireline access lines,” which do not include voice over Internet Protocol (VoIP) 

lines provided by competitive local exchange carriers (CLECs) and cable companies or 

wireless.15 The most compelling statistic regarding “wireline access lines” is not the ILECs’ 

share, but the continuing rapid erosion of volumes: ILEC residential lines declined from 4.8 

10 The 2011 Report and Order (note 618) discusses bargaining power in terms of the cost of the next best alternative 
to attachments on the owner’s poles.  Bargaining power becomes greater when the cost of the next best alternative 
increases.  
11 Spain declaration, ¶¶ 12-13. 
12 The discussion in this paragraph is based on my opening affidavit, which describes data provided by FPL in this 
and other FCC pole attachment proceedings.  Tardiff opening affidavit, ¶ 20. 
13 Ibid. 
14 Ibid. 
15 Florida Public Service Commission, Report on the Status of Competition in the Telecommunications Industry as 
of December 31, 2014,  p. 15 (available at 
http://www.psc.state.fl.us/publications/pdf/telecomm/20150730MasterComp.pdf).
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million to 1.6 million between 2008 and 2014, while business lines decreased from 3.6 

million to 2.2 million over that same period.16

15. The FCC’s ongoing local competition reports provide a more cogent perspective on the

relative positions of wired providers of voice services because they include VoIP services 

provided by cable and other competitors, which are equivalent to the voice services provided 

by ILECs. These data show (1) as of 2013 Florida incumbents had roughly 50 percent of 

wired services, with the shares roughly the same for residential and business services17 and 

(2) the incumbents’ share of wired services (both residential and business) had declined from 

72 percent in June 2009 to 50 percent by the end of 2013.18 Further, the latest detailed report 

of state-level data from the Center for Disease Control show that 38.4 percent of households 

in Florida (outside of Miami-Dade County, Duval County, and Orange County) were 

wireless-only, with an additional 16.7 percent of households mostly using wireless,19

indicating that ILECs actually have only 31 percent of residential voice services.20

III. FPL’s Other Valuations Are Flawed And Unsupported. 
16. FPL’s valuation of the remaining alleged benefits is no more reliable than its valuation of 

“access.”  As next detailed, (1) FPL’s methodology has several serious flaws, (2) FPL’s

claim regarding operations and maintenance costs (O&M) and administrative and general 

expenses (A&G) is irrelevant, (3) FPL’s valuation of make-ready is undermined by its data, 

16 Ibid.
17 Local Telephone Competition: Status as of December 31, 2013; Industry Analysis and Technology Division, 
Wireline Competition Bureau, October 2014, Tables 10 and 11 (available at 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-329975A1.pdf). 
18 Ibid., Table 12. 
19 Stephen J. Blumberg, Nadarajasundaram Ganesh, Julian V. Luke, and Gilbert Gonzales, “Wireless Substitution: 
State-level Estimates from the National Health Interview Survey, 2012, National Health Statistics Reports, Number 
70, December 13, 2013, Table 2 (available at http://www.cdc.gov/nchs/data/nhsr/nhsr070.pdf).  A more recent 
tabulation (available at http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless_state_201412.pdf) indicates that 
percentage of wireless only households throughout Florida increased from 39.7 percent in 2012 to 42.6 percent in 
2013.
20 Because (1) ILECs serve about 50 percent of residential wired voice customers and (2) wired voice customers are 
61.6 percent (100 percent – 38.4 percent) of wired and wireless residential subscribers, the ILEC share is 0.5 x 0.616 
= 31 percent.  
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and (4) FPL’s criticism of my analysis of pole height analysis is misplaced and FPL’s 

attempt to quantify the value of differences in the timing of rental payments is incorrect.   

A. FPL’s Methodology Is Fundamentally Flawed.

17. Although FPL labels its filing a response, in significant ways it does not respond to the 

details of Verizon’s quantification of the monetary value of the other alleged differences 

between the parties’ joint use agreement and third party license agreements.  FPL does not 

rebut, criticize, or even speak to the economic framework that I included in my opening 

affidavit to address the issue identified by the Enforcement Bureau of whether the monetary 

value of possible advantages under the parties’ joint use agreement “is less than the 

difference between the Agreement Rates and the New or Old Telecom Rates over time.”21

18. The essential features of the framework were the following: for each potential advantage (or 

disadvantage) in the joint use agreement relative to a third party agreement: (1) identify the 

frequency with which the advantage (or disadvantage) occurs, (2) measure the magnitude of 

the relative benefit (or detriment) that advantage (or disadvantage) provides to Verizon, and 

(3) convert the result to an annual “adder” to the third party rate—the effect of which would 

be to equalize the payments Verizon would make if it were subject to the third party 

agreement rather than the joint use agreement.22

19. FPL instead presents seemingly large monetary amounts, without any attempt to show what 

effect the valuation has on annual rental rates.  FPL and its declarant also fail to (1) capture 

only the value associated with a difference between Verizon and third parties,23 (2) prevent 

double counting when valuing multiple alleged advantages, and (3) compare consistent costs 

(i.e., historic or current) when comparing rental payments to the value of alleged advantages.

21 Memorandum Opinion and Order, ¶ 24.   
22 Verizon’s Complaint, Exhibit G, ¶¶ 11-12.  We addressed this issue both historically (Verizon’s Complaint, 
Exhibit A, ¶¶ 51-53, Exhibit G, ¶¶ 31-34) and for the period after June 2012, when the joint use agreement 
terminated (Verizon’s Complaint, Exhibit A, ¶¶ 54-56).  Accordingly, FPL is simply wrong when it claims that 
Verizon ignored the historic value (FPL Response, p. 6). 
23 In effect, FPL attempts to transform a disagreement over the monetary magnitude—historical and/or ongoing—of 
any competitively advantageous terms into an argument that the terms do not need to competitively advantage 
Verizon at all.   
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20. Each of Mr. Kennedy’s valuations is flawed for one of these reasons.  For example:

 In calculating a $294 million cost for make-ready,24 Mr. Kennedy assumes that Verizon 

avoids, but third parties pay, make-ready charges each and every time they make an 

attachment to an additional joint use pole, although FPL’s records show that FPL has 

charged Verizon’s competitors make-ready 2.4 percent of the time.25

 Mr. Kennedy estimates a cost of $8.4 million to $33.5 million for taller poles to 

accommodate Verizon’s attachments,26 but FPL’s poles that have third party attachments 

(but no Verizon attachments) are at least as tall as FPL’s joint use poles,27 meaning that 

Verizon has received no unique benefit from (nor imposed unique costs on) FPL 

associated with taller poles.28

 Mr. Kennedy estimates the cost for bucket trucks, and FPL claims (with no support) that 

Verizon would require 10 additional trucks if it did not have the lowest position on a 

pole.29 But neither Mr. Kennedy nor FPL provide any explanation of how Verizon’s 

bucket truck needs could be any different from its competitors’ when their attachments 

are at most only one or two feet higher than Verizon’s attachments30—and sometimes 

within the same four feet of space assigned to Verizon under the joint use agreement.31

 Mr. Kennedy presents an annual cost range of $12,500 to $250,000 associated with 

relocating poles in coordination with the Florida Department of Transportation.  As Mr. 

Kennedy’s explanation makes clear, Verizon’s attachments impose no unique burden on 

24 Kennedy declaration, ¶ 13. 
25 Mr. Kennedy’s make-ready estimate is also flawed because joint use was established on approximately 9,000 
poles under the Joint Use Agreement since 58,000 poles were already in joint use in 1975.  Kennedy declaration 
¶ 34.  Therefore, even if Mr. Kennedy’s unit costs associated with make-ready work were correct, they would be too 
large by a factor of about 7.4.   
26 Kennedy declaration, ¶ 12. 
27 Tardiff opening affidavit, ¶¶ 19-23. 
28 Tardiff opening affidavit, ¶¶ 24-27. Further, rather than being a relative advantage for Verizon, the taller poles 
have actually benefited FPL, because the additional revenues from Verizon’s and third parties’ attachments have 
been greater than the extra costs for taller poles. Ibid.
29 Kennedy declaration, ¶ 15; FPL Response, p. 27. 
30 FPL-R1-0049 is a diagram depicting third party attachments at heights one or two feet above telephone company 
attachments on joint-use poles and at the lowest positions in the communications space on non joint-use poles. 
31 Kennedy declaration, Exhibit 1, ¶ 37. 
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FPL relative to third party attachments:  “FPL owns the majority of joint use poles and 

therefore pays for the majority of these relocation costs.  Attachers, including Verizon 

when it is on FPL poles, just follow along.” 32

 Mr. Kennedy presents a cost estimate of $6.7 million to $10 million attributable to FPL 

engineering overheads for pole installations.33 FPL incurs these same costs for the poles 

to which third parties are attached—costs that are included in the investment amounts 

that are already used to set FPL’s joint use and FCC rates.  Including them, as a result, 

would double-count such costs.

 Mr. Kennedy lists inspection fees of $0.8 million.34 This amount is a component of the 

$9 million for permit fees described earlier, i.e., it is pure double-counting. 

 Finally, Mr. Kennedy compares Verizon’s actual rental payments from 1975 through 

2014 with the current costs he purports to estimate.35 This overlooks the fact that the 

costs for any advantages that Verizon arguably avoided would have been lower in earlier 

years.36 Mr. Kennedy should have either used historical costs to value the differences, or 

converted Verizon’s rental payments to current value.37

32 Kennedy declaration, ¶ 21 (emphasis added). 
33 Kennedy declaration, ¶ 11.
34 Kennedy declaration, ¶ 14. 
35 Kennedy declaration, ¶ 34 and Exhibit 4. 
36 The 2014 pole costs FPL calculated to derive rates under the joint use agreement were 

 times as high as the corresponding 1975 costs, which translates into an average annual rate of 
increase of The costs for activities such as make-ready work 
likely increased at a similar rate.   
37 Restating Mr. Kennedy’s calculation of the historical rental amounts billed to Verizon but using the 2014 pole 
cost in place of its historical value results in about $91 million on a current cost basis.  Even if Mr. Kennedy’s claim 
were correct (which it is not) that make-ready permit fees of $135.95 and make ready costs of $4,390 per pole were 
avoided for each of the approximately 9,000 poles for which Verizon established joint use over the 40 years 
considered by Mr. Kennedy, the associated cost on a current cost basis would be only about $41 million, or about 45 
percent of the billed rental amounts.  See Kennedy declaration ¶ 34.  Accordingly, Mr. Kennedy’s claim that “the 
total amount of benefits provided to and the costs avoided by Verizon since 1975 dwarfs the amount it had paid” is 
incorrect.  See ibid.
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B. FPL’s Claim Regarding Operations And Maintenance Costs (O&M) And
Administrative And General Expenses (A&G) Is Irrelevant. 

21. FPL’s attempt to inflate the benefits that Verizon has received is particularly apparent in its 

claim regarding O&M and A&G costs.  Mr. Kennedy argues that because they are explicitly 

included in FCC’s rate formula, but not in the joint use agreement rate formula, Verizon has 

been benefited.38 Mr. Kennedy then uses 2014 FERC Form 1 data to calculate O&M and 

A&G costs of $34.48 per pole, of which he assigns $17.24 to Verizon.39 Mr. Kennedy 

asserts that this $17.24 value is a benefit that he would add to a third party rate when 

determining whether a particular rate for Verizon’s attachments is just and reasonable (for 

example, $37.96 demanded for 2014 + $17.24 = $55.20).   

22. The fact that an alternative rate calculation could produce a higher rate is totally irrelevant to 

the question at hand: whether the terms and conditions (other than rental rates) in the joint 

use agreement advantage Verizon relative to third party providers.  In the case of no material 

advantages, competitive neutrality requires Verizon pay the same rate; how rates were 

calculated (or might have been calculated) in the past plays no role in this determination.  

Alternatively, if there were a material advantage, the difference between Verizon’s rate and a 

third-party rate should be based on the magnitude of such advantages, again leaving no role 

for putative differences produced by alternative joint use rate formulas. 

23. Mr. Kennedy’s calculation is particularly irrelevant because Verizon has asked for a rate 

calculated pursuant to the FCC’s rate formula.  Verizon would then be assigned the identical 

O&M and A&G costs that are assigned to its competitors. 

C. FPL’s Valuation Of Make-Ready Costs Is At Odds With Reality.
24. FPL’s calculations of make-ready costs assume, contrary to reality, that because of the joint 

use agreement, Verizon has avoided substantial make-ready costs that third-party attachers 

38 Kennedy Affidavit, ¶¶ 29-32.
39 To put the amount by which Mr. Kennedy claims Verizon has avoided O&M and A&G costs in context, because 
O&M and A&G components of the FCC’s formula account for about 22 percent of the annual charge factor, the new 
telecom rate of $11.54 FPL has calculated with the most recent FERC Form 1 data includes $2.55 attributable to 
O&M and A&G (0.22 x $11.54).  This amount is only 15 percent of the amount Mr. Kennedy claims Verizon has 
avoided.   
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routinely must pay.40 The two largest components of FPL’s calculation of the alleged 

benefits to Verizon from the joint use agreement are related to Mr. Kennedy’s claim that 

Verizon has avoided make-ready permit fees41 and the associated make-ready work for every 

FPL-owned joint use pole.42 Mr. Kennedy’s calculations are completely undermined by the 

fact that third-parties seldom have to pay make-ready permit fees or the associated make-

ready costs (be that for a pole replacement or any other activity required to accommodate 

their attachments).  As I described in detail in my opening affidavit, FPL installs poles 

suitable for the attachments of entities other than FPL not only in the overlapping serving 

area with Verizon, but throughout the western territory covered in FPL’s most recent field 

survey.  Accordingly, it defies reality to suggest that FPL must remove shorter poles installed 

to meet only FPL’s requirements when a third party wishes to attach.43

25. Mr. Kennedy’s imaginary world in which the attachments of ILECs and third parties require 

constant replacement of shorter poles is totally inconsistent with a prior filing by FPL at the 

FCC.  In particular, FPL’s (in conjunction with other Florida investor-owned utilities) 2008 

filing in the FCC’s pole attachment proceeding established that FPL designs its network to 

accommodate third party attachments: “Third party attachment standards . . . do not exist in a 

vacuum.  They are part in parcel of an electric utility’s overhead distribution construction 

standards.” 44 Indeed, FPL’s earlier observations appear to be consistent with the 

requirements of Florida’s Administrative Code (§ 25-6.0341(5)), which requires electric 

utilities to accommodate other attachers: 

40 Kennedy declaration, ¶ 8. 
41 “Absent the joint use agreement, Verizon would have paid a make-ready permit application fee of $135.95 (in 
today’s cost) in addition to the costs of make-ready work for every single pole Verizon attached to over the course 
of the parties’ relationship.”  Kennedy declaration, ¶ 9. 
42 “If Verizon had been required, as are cable companies and CLECs, to pay make-ready costs to replace shorter 
FPL poles built solely to serve FPL’s electric customers with taller poles, Verizon would have paid Two Hundred 
Ninety Four Million Dollars [Mr. Kennedy’s purported cost of $4,390 per pole time 67,000 poles] in make-ready 
cost.”  Kennedy declaration, ¶ 13 (emphasis added).  
43 Tardiff opening affidavit, ¶¶ 19-23, which also notes that under the joint use agreement Verizon paid some of the 
costs associated with taller and stronger poles.   
44 Initial Comments of Florida Power and Light, Tampa Electric and Progress Energy Florida Regarding Safety and 
Reliability in WC Docket No. 07-245, March 7, 2008, p. 6. 
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Where the expansion, rebuild, or relocation of electric distribution facilities 
affects existing third-party attachments or the facilities of existing joint users, and 
will result in the relocation of such facilities to a new location adjacent to a public 
road, the utility shall notify and attempt in good faith to accommodate concerns 
raised by third-party attachers and joint users, including input and concerns
related to the cost impacts of the proposed relocation on attaching entities.  The 
electric utility shall also, to the extent practical, coordinate the construction of its 
facilities with the affected third-party attachers and joint users.

26. Data produced by FPL in response to Verizon’s discovery requests corroborate the fact that

FPL installs taller poles of sufficient height and strength to accommodate attachments of 

other parties irrespective of whether Verizon could ever seek to attach.  In particular, in a

supplemental response to Verizon’s Interrogatory 3, FPL produced a table of amounts paid 

for permit fees and make-ready work, which includes data about the period between 2005 

and the Joint Use Agreement’s termination in 2012 when Verizon could no longer take 

advantage of a make-ready benefit. Table 1 summarizes that information and shows that 

FPL’s claims regarding a make-ready work advantage are greatly exaggerated.  As explained 

in greater detail in the next paragraph, Table 1 shows that Mr. Kennedy’s calculation 

overstate (1) the frequency with which make-ready work is needed and (2) the average costs 

incurred when make-ready work is required.    

Table 1: FPL’s Make-Ready Data Production  
Permit Applications Received 2005 – June 9, 2012

No make-ready work
  Poles 14,870
  Permit fees per pole $7.95
Make-ready work required
  Poles 369
  Permit fees per pole $115.12
  Make-ready cost per pole $675.93
  Total Cost per pole $791.04
All Poles
   Total Poles 15,239
   Percent requiring make- 2.42%
   ready work
   Payments per pole $26.91
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27. The data provided by FPL show collection of permit fees (either make-ready or non-make 

ready) for a total of 15,239 poles, with 369 of these poles (2.42 percent) requiring make-

ready work.  These results are inconsistent with Mr. Kennedy’s claim that the joint use 

agreement provides an advantage to Verizon in avoided make-ready permit fees and 

associated costs that third-parties routinely pay.  The table also shows the following: 

 For poles with third party attachments not requiring make-ready work, permit fees 

averaged $7.95 per pole.  This outcome is consistent with the administrative permit fee in 

FPL’s contractor’s online Permit Manual,45 which was charged through 2013, when FPL 

evidently bundled a new $13 inspection fee into the permit fee charge. 

 For poles with third party attachments that need make-ready work, permit fees averaged 

$115.12 per pole.  This outcome is consistent with third parties being charged $115.95 

through 2013 (a $108.00 make-ready fee and a $7.95 administrative fee).  The fee 

increased to $135.95 in 2014 when FPL evidently bundled the new $13 inspection fee 

with the $7.95 administrative fee and raised the fee associated with processing make-

ready applications by an additional $7.00.

 For poles with third party attachments that need make-ready work, make-ready costs 

averaged $675.93 per pole.  This amount is only 15 percent of the amount Mr. Kennedy 

claims would be required for make-ready work for each and every pole ($4,390).46

 Total payments—consisting of permit fees for all poles and make-ready costs for poles 

requiring such work—averaged $26.91 per pole.47 This amount is less than one percent 

of the $4,525.95 ($4,390 make-ready costs plus $135.95 permit fee) Mr. Kennedy used in 

developing his inflated benefit estimates. 

45 Verizon’s Complaint, Exhibit 11, p. 12.
46 Kennedy declaration, ¶ 13. 
47 $26.91 = [369 x ($115.12 + $675.93) + 14,870 x $7.95]/15,239. 
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D. FPL’s Criticism Of My Pole Height Analysis Is Misplaced And FPL’s 
Attempt To Quantify The Value Of Differences In The Timing Of Rental 
Payments Is Incorrect 

 1. Pole Height

28. The results of FPL’s make-ready data presented above in Table 1 are not surprising in light 

of the results from FPL’s most recent field survey.  As noted above, and as I detailed in my 

opening affidavit, FPL’s survey showed that (1) FPL’s poles with third party attachments, 

but no Verizon attachments, tend to be at least as tall as FPL’s joint use poles with Verizon’s 

attachments and (2) FPL’s poles with only its own attachments are of comparable heights to 

joint use poles.  In light of this, there would be no reason to expect that third party make-

ready costs should materially exceed the make-ready costs needed to accommodate 

Verizon.48  In either case, there would generally be sufficient space on the poles to 

accommodate third party attachments and/or Verizon’s attachments; consequently, there is 

no need to routinely replace poles to provide space for third party attachments.   

29. Rather than responding to this analysis, which among other things, demonstrated that FPL’s 

basic premise that joint use has required that every FPL joint-use pole replace a shorter pole 

otherwise suitable for only FPL’s attachment is completely unrealistic, FPL and it declarants 

doubled down on that fatally flawed premise.  For example, Mr. Kennedy continues to claim: 

“in the absence of the joint use agreement with Verizon, the poles would not have been tall 

enough to accommodate a communications carrier attachment and all permits would have 

been make-ready permits; that is, requests to change out the pole with one that would 

accommodate a communications attachment.”49 But Mr. Kennedy’s mythical world requires 

that the poles on which only FPL is attached are poles that are 30 feet or shorter.50  In 

contrast, the latest field survey showed that only about 20 percent of FPL poles with no 

Verizon or third party attachments are 30-foot or shorter and that 69 percent (nearly two out 

of three poles) are 40-foot or higher.51 I also observed that “the distributions of FPL’s poles 

48 Tardiff opening affidavit, ¶¶ 19-23.
49 Kennedy declaration, ¶ 9, (emphasis added). 
50 The joint use agreement, Section 1.1.5, specifies joint use poles are 35- or 40-foot poles. 
51 Tardiff opening affidavit, ¶ 22, Table 1. 
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across available size categories (e.g., 35-foot, 40-foot, etc.) differ very little among poles that 

have only FPL’s attachments and FPL’s joint use poles.”52

30. Rather than examine my calculations and/or attempt to rebut my conclusions,53 Mr. Kennedy 

first incorrectly claims that my analysis “presents to the FCC the average height of poles on 

which there are no attachers.” 54  In fact, I did not present average pole heights for any type 

of pole, but rather I presented and described the size distributions of poles with and without 

attachers other than FPL.55 Apparently based on this incorrect premise, Mr. Kennedy jumps 

to the illogical and erroneous conclusion that because Verizon reported that it had no 

documents that were relied upon “to calculate FPL’s average pole height for which there are 

no attachers, other than FPL,”56 my results must have been fabricated.  To the contrary, my 

results do not include a calculation of average pole height—the measure Mr. Kennedy claims 

has been fabricated.  More importantly, FPL has all the information it needs—namely the 

joint field survey results and the documentation of my calculations—to independently 

compare the real world to Mr. Kennedy’s mythical world.  The fact that neither Mr. Kennedy 

nor FPL presented such results suggests that they have nothing that would corroborate Mr. 

Kennedy’s assumptions.

2. Timing of Annual Rental Payments.
31. Mr. Spain did not directly address my explanation of how differences in the timing of annual 

rental payments should be analyzed, but he did claim that Verizon has been advantaged by 

$2.14 per pole per year because it is billed at the end of the year (as compared to twice-a-year 

billing at the beginning and mid-year for third parties).57 The formula used by Mr. Spain to 

produce this result is:

52 Ibid.
53 In response to FPL’s Request for Production No. 33, Verizon provided documentation of my calculations 
(Confidential VZ-FPL01587-01589). 
54 Kennedy declaration, ¶ 33. 
55 A size distribution contains the proportions of poles of several particular heights, e.g., 35 feet and/or height 
categories, e.g., 20 feet or shorter, while the average height is a single number. 
56 Verizon’s response to FPL’s Request for Production No. 25.   
57 Spain declaration, ¶ 19. 
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Alleged timing advantage = Net payment per pole x annual interest rate x timing advantage 
(in years) 

Mr. Spain used a value of $32.75 for the first component (net payment of $2,194,474 for 

2013 rent / 67,000 poles), an interest rate of 5.6 percent for the second component (purported 

to be Verizon’s cost of capital), and a timing advantage of 14 months (1 1/6 years) for the 

third component.58

32. Mr. Spain’s result is greatly exaggerated for three reasons: (1) he erroneously starts with the 

revenue that would be generated by FPL’s demand under the joint use agreement, rather than 

the revenue produced by a third party agreement, (2) he overstates the timing advantage, and 

(3) he uses a cost of capital estimate that exceeds a proper interest rate. 

33. With respect to the first point, consider the example in which other than the rental rate, the 

only difference between a third party agreement and a joint use agreement is that the former 

required payment at the beginning of the year, while the latter required payment at the end of 

the year.  Assume further that in spite of the fact that the timing of rental payments was the 

only difference in the terms of the joint use and third party agreements, the third party 

agreement had an annual rental of $10, while the joint use agreement had an annual rent of 

$30. As explained in greater detail below, competitive neutrality dictates that a just and 

reasonable rate be considerably lower than $30 to only differ from the third party rate in an 

amount that offsets the time value of money third parties incur.  This result is properly 

obtained from basing an interest calculation on the third party rate, not the joint use rate as 

Mr. Spain has done.     

34. Continuing with the example, if the relevant interest rate were 5 percent, Mr. Spain’s 

incorrect approach would attribute a monetary value of $1.50 (0.05 x $30), and then add that 

amount to the third party rental rate of $10, for a total of $11.50.  Such an approach would 

artificially disadvantage the ILEC.  At the end of the year, the ILEC would have paid $11.50, 

while the third party would have paid only $10.50: $10 in the rental payment at the beginning 

of the year plus $0.50 (0.05 x $10) in forgone interest earnings from having to pay earlier 

than the ILEC.  In contrast, if the monetary value is based on the third party rate, the addition 

58 $2.14 = $32.75 x 0.056 x (7/6). 
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to the third party rate would be $0.50 (0.05 x $10), which when added to the third party rate 

would produce a rate of $10.50 for ILEC attachments.  At this rate, both the ILEC and the

third-party would have paid the same $10.50 by the end of the year. 

35. With regard to the second point, Mr. Spain calculates a fourteen month timing advantage 

consisting of (1) nine months attributable to the beginning dates on which payments are due 

and (2) an extra five months to account for Mr. Spain’s assertion that, in practice, Verizon 

has had until the end of May to pay a bill that was payable at the beginning of the year.  The 

nine-month component is consistent with the analysis in my opening affidavit.59 For 

example, with semi-annual payments for periods starting on the first of January and the first 

of July, the average date is the end of the third month (0.5 x 0 months + 0.5 x 6 months), 

while under the joint use agreement, the corresponding date is the end of the twelfth month.  

However, Mr. Spain’s addition of the extra five months is incorrect, because it is not the 

result of a comparison of the terms in a third-party agreement with the terms in the joint use 

agreement at issue, but instead an apples-to-oranges comparison of purported terms in a 

third-party agreement with what is claimed to be FPL’s actual practice in administering the 

joint use agreement.  Including the difference between when FPL actually sends invoices to 

Verizon and what the agreement specifies as a benefit would be equivalent to charging late 

payment interest for periods before a customer received a bill.  In fact, a proper apples-to-

apples comparison of the respective agreements demonstrates that there is no time advantage 

over and above the nine-month timing differences discussed previously.  In particular, the 

joint use agreement specifies (whether or not FPL chooses to invoice in accordance with it) 

that payment may be due as early as 

The comparable provision in FPL’s draft license 

agreement (which sets forth the best-case scenario terms for FPL) is 

59 Tardiff opening affidavit, ¶¶ 28-29.
60 Joint Use Agreement, Section 10.8 (Exhibit 1 to Verizon’s Complaint).
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36. Correcting the two errors substantially reduces the resulting monetary advantage.  For 

example, if (as in my Opening Affidavit), the first component (revenue per pole) were $10, 

and the correct timing advantage of 9 months (0.75 years) were used, the calculated 

advantage would be $0.38 ($10 x 0.05 x 0.75), which differs from the result of $0.36 in my 

opening testimony because of different interest rates (5.00% versus 4.75%). 

37. With regard to the proper interest rate, however, Mr. Spain improperly uses what he 

calculates to be Verizon’s 5.6% cost of capital rather than the type of interest rate generally 

used in pole attachment disputes.62 Mr. Spain’s use of cost of capital overstates the effect of 

the difference in the timing of payments, because the flow of money associated with timing 

differences carries with it less risk than a company’s capital investments, e.g., for 

infrastructure improvements, for which the cost of capital is used.63

V. Mr. Spain’s Rate Calculations Based on the FCC’s Formulas Are 
Incorrect. 

38. Finally, the rates that Mr. Spain calculates based on his interpretation of the FCC’s new and 

pre-existing telecom rate formulas are wrong.  Mr. Spain presents two sets of rates: (1) one set 

uses one foot of space in the “space occupied” input, and multiplies the resulting rate by 

improperly high amounts of space reserved for—but not occupied by—Verizon, and (2) one 

61  

if FPL were slow in sending the invoice, a third party would enjoy even 
more delay. 
62 Dr. Calnon used the Florida statutory interest rate of 4.75 percent in his quantification of the monetary effect of 
different payment schedules in joint use and third party agreements.  Verizon’s Complaint, Exhibit A, ¶ 48.  This 
rate is higher than the rate previously used by the FCC in pole attachment disputes.  In particular, the FCC’s 
unauthorized attachment provisions that were superseded by the 2011 Report and Order included “interest at a rate 
set for that period by the Internal Revenue Service (“IRS”) for individual underpayments pursuant to Section 6621 
of the Internal Revenue Code.”  Mile Hi Cable Partners, L.P. v. Pub. Serv. Co. of Colo., 15 FCC Rcd (Cable Serv. 
Bureau 2000), ¶ 14.  Using that rate, which is currently three percent, would produce an advantage of $0.23 (10 x 
0.03 x 0.75).  Historical values of the IRS interest rates are available at 
http://www.dol.gov/ebsa/calculator/interestratetables.html. 
63 Richard A. Brealey, Stewart C. Myers, and Franklin Allen, Principles of Corporate Finance, Eighth Edition, 
Boston: McGraw-Hill, 2006, p. 29. Because an interest rate, not cost of capital, should be used, there is no need to 
discuss the merits of Mr. Spain’ cost of capital result.  
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set uses the improperly high space reservations as the “space occupied” input. Both sets of 

rates are wrong because they are not based on the space occupied by Verizon, as detailed 

below.  The first set of rates is additionally wrong because: (1) the FCC’s rate formulas are 

per-pole (not per-foot) rates formulas,64 and (2) multiplying a rate developed for an entity 

using one foot of space by the additional amount of space it occupies assigns that entity a

greater proportion of unusable space than the Pole Attachment Act permits.65  Including those 

disproportionate costs in the rates charged to one party, but not its competitors, is both 

contrary to statute and inconsistent with the objective of providing competitive parity in the 

provision of broadband services.  

39. With respect to “space occupied,” Mr. Spain assigns to Verizon either four feet (the amount 

of space reserved to Verizon in the joint use agreement) or two feet of space.  FPL presents 

no survey or other evidence that shows that Verizon occupies two or four feet of space.  

Instead, as Mr. Lindsay explained in his 2014 affidavit, not only does Verizon not use four 

feet of space for its attachments, but FPL has allowed third parties to place their attachments 

in the four feet of space reserved to Verizon under the joint use agreement.66

40. Mr. Spain’s use of two feet for Verizon’s attachments is based on an unsourced claim that 

Verizon “claims” it uses that amount of space.  In fact, Mr. Lindsay reported that, although 

there is no data about the space Verizon’s facilities occupy in the parties’ overlapping service 

area, Verizon’s facilities use considerably less than two feet of space.  In particular, Mr. 

Lindsay stated that  recent audits of the space occupied by Verizon’s attachments on power 

company-owned poles in in Florida and elsewhere “confirm that Verizon’s facilities occupy 

on average not more than 1.25 feet of space on a joint use pole.”67 Mr. Lindsay’s 

observation provides no data to rebut the FCC’s presumption of one foot; rather Verizon 

reports that it has never been found to occupy more than 1.25 feet of space on average.  But 

even if 1.25 feet were the average amount of space occupied by Verizon’s attachments on 

64 Tardiff opening affidavit, ¶ 11, note 12. 
65 47 U.S.C. § 224(e)(2). 
66 Verizon Complaint, Exhibit D, ¶ 9. 
67 Ibid (emphasis added).
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VERIZON FLORIDA LLC, 
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v.

FLORIDA POWER AND LIGHT 
COMPANY,
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Docket No. 15-73 
File No. EB-15-MD-002 

Related to
Docket No. 14-216 
File No. EB-14-MD-003 

REPLY AFFIDAVIT OF CLAIRE J. EVANS, ESQUIRE 

CITY OF WASHINGTON ) 
  ) ss. 
DISTRICT OF COLUMBIA )    

I, CLAIRE J. EVANS, being sworn, depose and say: 

1. I am a partner in the Washington, D.C. office of Wiley Rein LLP, and I represent 

Complainant Verizon Florida LLC (“Verizon”) in this proceeding.  I am executing this Reply 

Affidavit in support of Verizon’s Pole Attachment Complaint Reply. 

2. Reply Exhibit 1 is a true and accurate copy of an agreement produced by Florida 

Power and Light Company (“FPL”), which is dated March 9, 1995 and was redacted by FPL. 

3. Reply Exhibit 2 is a true and accurate copy of an agreement produced by FPL, 

which is dated September 1, 1984 and was redacted by FPL. 

4. Reply Exhibit 3 is a true and accurate copy of an agreement produced by FPL, 

which is dated September 22, 1995 and was redacted by FPL. 

PUBLIC VERSION



2

5. Reply Exhibit 4 is a true and accurate copy of an agreement produced by FPL, 

which is dated January 1, 2000 and was redacted by FPL. 

6. Reply Exhibit 5 is a true and accurate copy of FPL’s Amended Objections and 

Responses to Verizon’s Interrogatories dated July 28, 2015. 

7. Reply Exhibit 6 is a true and accurate copy of FPL’s Supplemental Response to 

Verizon’s Interrogatory No. 3. 

8. Reply Exhibit 7 is a true and accurate copy of FPL’s Amended Objections and 

Responses to Verizon’s Requests for Production of Documents dated July 28, 2015. 

9. Reply Exhibit 8 is a true and accurate copy of a letter from C. Huther, Counsel, 

Verizon, to C. Zdebski, Counsel, FPL, dated August 21, 2015, a letter from C. Huther, Counsel, 

Verizon, to C. Zdebski, Counsel, FPL, dated September 2, 2015, and a letter from C. Zdebski, 

Counsel, FPL, to C. Huther, Counsel, Verizon, dated September 9, 2015. 

10. Reply Exhibit 9 is a true and accurate copy of permit fee invoices produced by 

FPL, which are dated June 8, 2006 through September 8, 2014 and were redacted by FPL. 

11. Reply Exhibit 10 is a true and accurate copy of a document titled Revised 

Application Processing Fee Information produced by FPL on July 28, 2015. 

12. Reply Exhibit 11 is a true and accurate copy of reports about aerial damage that 

Verizon produced in response to FPL’s Requests for Production of Documents. 

13. Reply Exhibit 12 is a true and accurate copy of FPL’s Response to Verizon’s 

Request for Production of Documents Number 14. 

14. Reply Exhibit 13 is a true and accurate copy of information about pole top 

evaluations produced by FPL, which are dated January 22, 2013 and were redacted by FPL. 

15. Reply Exhibit 14 is a true and accurate copy of easements produced by FPL. 
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