
1

Before the
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554

In the Matter of

Expanding the Economic and Innovation 
Opportunities of Spectrum Through Incentive 
Auctions

Comment Sought on Competitive Bidding
Procedures for Broadcast Incentive Auction 1000,
Including Auctions 1001 and 1002

Policies Regarding Mobile Spectrum Holdings

)
)
)
)
)
)
)
)
)
)
)
)

GN Docket No. 12-268

AU Docket No. 14-252

WT Docket No. 12-269

PETITION FOR RECONSIDERATION OR REQUEST FOR DECLARATORY RULING 
OF T-MOBILE USA, INC.

T-Mobile USA, Inc. (“T-Mobile”),1/  pursuant to Sections 1.106 or 1.2 of the rules,2/

hereby requests that the Commission reconsider the Application Procedures Public Notice

released on October 15, 20153/ by declaring that DISH Network Corporation (“DISH”) and the 

entities that the Commission found it controlled (Northstar Wireless, LLC and SNR Wireless 

LicenseCo, LLC, together the “DISH DEs”) are considered “former defaulters” under the 

Commission’s rules and, as such, requiring that they provide a 50% higher upfront payment if 

they wish to participate in the upcoming incentive auction.4/  DISH and the DISH DEs have 

                                                
1/ T-Mobile USA, Inc. is a wholly-owned subsidiary of T-Mobile US, Inc., a publicly traded 
company.
2/ 47 C.F.R. §§ 1.106, 1.2.
3/ Application Procedures for Broadcast Incentive Auction Scheduled to Begin March 29, 2016; 
Technical Formulas for Competitive Bidding, Public Notice, DA 15-1183 (rel. Oct. 15, 2015) 
(“Application Procedures Public Notice”); Deadline Established for Petitions for Reconsideration of the 
Auction 1000 Application Procedures Public Notice, Public Notice, DA 15-1232 (rel. Oct. 29, 2015) 
(setting the deadline for Petitions for Reconsideration of the Action 1000 Application Procedures Public 
Notice).
4/ In addition to declaring DISH and the DISH DEs former defaulters, the Commission should also 
declare that any entity in which DISH has a disclosable ownership interest pursuant to Section 1.2112(a) 
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engaged in practices both during the AWS-3 auction and in the post-auction licensing process 

that are contrary to the Commission’s rules and policies and must not be allowed to occur in the 

future.  Accordingly, the Commission must use its discretion to interpret its rules and policies to 

ensure the integrity of the auction process by holding DISH and the DISH DEs accountable for 

their past behavior and discouraging them and others from repeating that behavior in the 

incentive auction.5/

I. DISH AND THE DISH DES ABUSED THE AWS-3 COMPETITIVE BIDDING 
AND POST-AUCTION LICENSING PROCESSES.

Throughout the AWS-3 auction, and in the months since the auction closed, DISH and 

the DISH DEs have engaged in a pattern of behavior that has undermined the integrity of the 

auction process.  In finding that DISH had de facto control of the DISH DEs and that the DISH

DEs were not entitled to bidding credits, the Commission determined that DISH and the DISH 

DEs (1) used the same list of target licenses, demonstrating that it was immaterial which one 

actually ended up with the licenses; (2) placed identical bids for identical licenses in the same 

markets in the same rounds, rather than submitting independent competing bids; (3) accepted the 

random computer assignments that are triggered when identical mutually exclusive bids are 

submitted for the same licenses in the same rounds, rather than continuing to bid against one 

                                                                                                                                                            
of the rules is a former defaulter.  47 C.F.R.§ 1.2112(a).  The rules already provide that defaults or 
delinquencies of an applicant’s “controlling interests” are attributable to applicants.  Updating Part 1 
Competitive Bidding Rules, Report and Order, FCC 15-80, ¶ 175 (rel. Jul. 21, 2015).  However, DISH and 
the DISH DEs should not be permitted to evade the relief that T-Mobile seeks by investing in another 
applicant at a level above that which is disclosable but below that which is controlling.
5/ Because T-Mobile asks the Commission to apply the former defaulter rule differently than it did 
in the Application Procedures Public Notice, it has styled this as a Petition for Reconsideration of the 
Application Procedures Public Notice.  It does not seek reconsideration of the former defaulter rules 
themselves.  Therefore, and in the alternative, the Commission may declare the former defaulter rule 
applicable to DISH and its DEs, despite the continued general applicability of the former defaulter rule as 
specified in the Application Procedures Public Notice.    
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another; and (4) placed and withdrew bids that were contrary to their own independent economic 

interests, but that resulted in an economic “wash” to them overall as a syndicate.6/   

This gamesmanship has had serious consequences.  The DISH DEs’ actions falsely drove 

up prices and forced other carriers to overpay for needed spectrum – costs that will ultimately be 

passed on to consumers.7/  In addition, the DISH DEs’ improper reliance on the small business

discount, and their associated actions during the auction, likely hurt the actual small businesses 

who wished to place bids.8/   

Moreover, since the AWS-3 auction closed, DISH and the DISH DEs have continued to 

game the Commission’s post-auction licensing process in a manner that harms consumers and is 

contrary to the public interest.  After being informed by the Commission that they were not 

eligible for the DE discounts they claimed, the DISH DEs chose to selectively default on a 

significant portion of the licenses for which they were the high bidders.9/  By winning licenses 

using entities that violated the rules and then choosing to selectively default on the licenses, 

DISH deprived other bidders of the ability to fairly win licenses that they intended to put to use 

promptly, instead forcing the FCC to delay deployment of the defaulted licenses until a re-

auction in the future.  

                                                
6/ See Northstar Wireless, LLC; SNR Wireless LicenseCo, LLC; Applications for New Licenses in 
the 1695-1710 MHz, and 1755-1780 MHz and 2155-2180 MHz Bands, Memorandum Opinion and Order, 
30 FCC Rcd. 8887, ¶¶ 109-112 (2015).
7/ Phil Goldstein, Analysts: Dish Could Strike a Spectrum Deal with Verizon or a Perpetual Leasing 
Agreement, FIERCE WIRELESS (Oct. 9, 2015), http://www.fiercewireless.com/story/analysts-dish-could-
strike-spectrum-deal-verizon-or-perpetual-leasing-agree/2015-10-09.
8/ Kyle Daly, DISH Designated Entity Controversy Raises Questions About Incentive Auction, SNL
KAGAN (May 1, 2015).
9/ See Letter from Roger C. Sherman, Chief, Wireless Telecommunications Bureau to Mark F. 
Dever, Counsel for Northstar Wireless, LLC, ULS File No. 0006670613 (Oct. 1, 2015);  Letter from 
Roger C. Sherman, Chief, Wireless Telecommunications Bureau to Ari Q. Fitzgerald, Counsel for SNR 
Wireless LicenseCo, LLC, ULS File No. 0006670667 (Oct. 1, 2015).
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In addition to depriving would-be competitors of the spectrum they need to compete, 

DISH has also been able to reap substantial benefits from the DISH DEs’ selective default on 

these licenses.  For example, if DISH is permitted to reacquire some or all of the defaulted 

licenses, DISH will have effectively given itself an extension of time to meet the applicable 

build-out requirements for the spectrum, thereby deferring those costs well into the future.  

Similarly, if instead of selectively defaulting DISH had borrowed funds to pay for all of the 

licenses it won, it would be paying interest on that larger debt.  However, if DISH acquires the 

licenses at re-auction for the same price as its original high bids, it will avoid those larger debt 

payments for several years and only be obligated to pay the much lower default penalties the 

Commission imposes—a substantial economic benefit derived from gaming the system.10/  

DISH CEO Charles Ergen recently acknowledged the economic benefits that DISH has 

realized through its abuse of the Commission’s processes, stating, for instance, that DISH has 

been able to gain significant tax benefits as result of its actions.11/  This is not the first time DISH 

has gamed the FCC’s rules to accumulate vast spectrum resources while avoiding any near term 

obligation to actually put the spectrum to use in providing wireless services.12/

                                                
10/ FCC Plans To Reauction AWS-3 Licenses Surrendered by Dish-Affiliated DEs, 
COMMUNICATIONS DAILY (Oct. 5, 2015), 
http://www.communicationsdaily.com/article/view?s=62819&p=1&id=477423.
11/ DISH Network (DISH) Charles William Ergen on Q3 2015 Results – Earnings Call Transcript, 
SEEKING ALPHA (Nov. 9, 2015), http://seekingalpha.com/article/3669026-dish-network-dish-charles-
william-ergen-on-q3-2015-results-earnings-call-transcript?all=true&find=DISH%2Bnetwork.
12/ See, e.g., Promoting Interoperability in the 700 MHz Commercial Spectrum; Requests for Waiver 
and Extension of Lower 700 MHz Band Interim Construction Benchmark Deadlines, Report and Order, 
28 FCC Rcd. 15122, ¶¶ 55-59 (2013) (“Lower 700 MHz Band Order”) (extending the 
interim construction benchmark deadline applicable to DISH’s Lower 700 MHz E Block licenses by four 
years and similarly extending the end-of-term construction benchmark deadline); DISH Network 
Corporation Petition for Waiver of Sections 27.5(j) and 27.53(h)(2)(ii) and Request for Extension of 
Time, Memorandum Opinion and Order, 28 FCC Rcd. 16787, ¶¶ 1, 41-43 (2013) (“DISH Network Waiver 
Order”) (waiving DISH's final AWS-4 build-out milestone and extending the deadline by which it must 
provide coverage and service from seven to eight years).  DISH’s behavior is particularly troubling 
because the Commission provided it relief so that it could become a meaningful competitor in the wireless 
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II. COMMISSION POLICY SUPPORTS TAKING ACTION AGAINST DISH AND 
THE DES TO PROTECT THE INTEGRITY OF THE INCENTIVE AUCTION.

Now that the full extent of DISH and its DEs’ disruption of the AWS-3 auction is known, 

the Commission should take action in finalizing the incentive auction application procedures to 

protect the integrity of the auction process by declaring DISH and its DEs former defaulters.   

The Communications Act specifically directs the Commission, in designing auction 

methodologies, to “include safeguards to protect the public interest in the use of the spectrum.” 

47 U.S.C. § 309(j)(3).  In implementing this mandate, the Commission has taken a wide variety 

of actions over the years to protect the auction process from abuse.13/  Moreover, the 

Commission has repeatedly emphasized the importance of strict adherence to the auction rules 

and the destructive nature of gamesmanship during auctions, and has made clear that insincere 

bidding “whether purely frivolous or strategic, distorts the price information generated by the 

auction process and reduces its efficiency.” 14/  The Commission has also stressed that strategic 

bidding—attempting “to deter a rival from acquiring . . . licenses (or from entering altogether) by 

bidding up the price of key licenses and then withdrawing”—is especially damaging to the 

auction process.15/  

                                                                                                                                                            
marketplace.  See Lower 700 MHz Band Order ¶ 56; DISH Network Waiver Order ¶ 43.  Instead, it has 
done nothing to promote competition. 
13/ As just one example, in order to discourage insincere or strategic bidding the Commission in 
1994 adopted rules requiring bidders that withdraw bids during an auction to make withdrawal payments.  
The Commission later modified the rules, adding an interim withdrawal penalty of 3 percent. When, in 
2006, the Commission found that the 3 percent interim withdrawal penalty had proved an insufficient 
deterrent, it increased the penalty to a maximum of 20 percent.  See Implementation of the Commercial 
Spectrum Enhancement Act and Modernization of the Commission's Competitive Bidding Rules and 
Procedures, Report and Order, 21 FCC Rcd. 891, ¶¶ 25-30 (2006).
14/ See Implementation of Section 309(j) of the Communications Act - Competitive Bidding, Second 
Report and Order, 9 FCC Rcd. 2348, ¶ 147 (1994).
15/ Id.
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The Communications Act and the Commission’s auction rules and policies are all 

therefore intended to prevent exactly the type of damage that DISH and the DISH DEs caused 

here: falsely inflating prices in the auction, preventing genuine small businesses from competing, 

and delaying the deployment of greatly needed spectrum—spectrum that legitimate bidders 

could be putting to good use.  As such, declaring in the context of the Application Procedures 

Public Notice that DISH and the DISH DEs are former defaulters is an appropriate remedy 

consistent with the Commission’s goals, especially given the importance of the upcoming 

incentive auction.

III. THE COMMISSION HAS BROAD AUTHORITY TO FASHION AN 
APPROPRIATE REMEDY FOR DISH AND THE DISH DES.

The Commission possesses a wide variety of regulatory tools to punish inappropriate 

behavior and help it fulfill its statutory duty of ensuring a fair auction, including the former 

defaulter rule, the withdrawal penalty,16/ automatic cancellation rules,17/ and the anti-collusion

rule.18/   While none of these tools directly address the behavior in which DISH and the DISH 

                                                
16/ A bidder that withdraws a provisionally winning bid during an auction is required to pay the 
difference between the withdrawn bid and the subsequent winning bid if the subsequent winning bid is 
less than the withdrawn bid.  47 C.F.R. § 1.2104(g)(1).  See, e.g., Barry P. Lunderville, 28 FCC Rcd. 665, 
¶ 4 (2013) (“The bid withdrawal payment requirement is integral to the fulfillment of the statutory 
objectives set forth in the grant of the Commission's authority to award licenses by auction.  By forcing 
each bidder to consider carefully the costs that may be incurred by withdrawing a bid, the rule deters 
‘insincere bidding’ that may interfere with auction dynamics, including by distorting price information.”).
17/ Upon a licensee’s installment payment default, the license cancels automatically and the 
Commission institutes debt collection procedures.  See, e.g.,  Alpine PCS, Inc., 25 FCC Rcd. 469, ¶ 19 
(2013)  (“The Commission and its staff have consistently concluded that the underlying purpose of the 
automatic cancellation rule is to preserve the reliability and integrity of the competitive bidding and 
licensing processes by ensuring that licensees have the ongoing financial ability and the willingness to 
fulfill their auction-related payment obligations, thereby affirming that licenses have been assigned to the 
parties that place the highest value on the spectrum and will put it to efficient and effective use for the 
benefit of the public.”).
18/ The Commission’s anti-collusion rule prohibits certain communications during the auction 
process and is intended to prevent “collusive conduct by bidders prior to or during the auction process 
[that] could undermine the competitiveness of the bidding process and prevent the formation of a 
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DEs engaged, given DISH’s and the DISH DEs’ pattern of abuse of auction processes, the 

Commission should nevertheless apply the former defaulter rule to DISH and its DEs and any 

other bidders in the future that disrupt an auction through strategic defaults and other 

gamesmanship.  To the extent that the Commission finds that application of this remedy for such 

anti-competitive behavior is not contemplated by, or is contrary to the Application Procedures 

Public Notice, the Commission should reconsider it. 

The Commission has broad discretion to fashion protections for its auction procedures 

and processes as needed.  Section 4(i) of the Communications Act grants the Commission broad 

authority to tailor remedies “to best meet the particular factual situation before [it,]”19/ and the 

Commission has in the past routinely exercised this authority.20/  Section 309(j) of the 

Communications Act directs the Commission to prescribe rules and regulations for the 

competitive bidding process that “include performance requirements, such as appropriate 

deadlines and penalties for performance failures, to ensure prompt delivery of service to rural 

areas, to prevent stockpiling or warehousing of spectrum by licensees or permittees, and to 

promote investment in and rapid deployment of new technologies and services.”21/  The 

Commission relied on its authority under Section 309(j)(4)(B) and Section 4(i) of the 

                                                                                                                                                            
competitive post-auction market structure.” Implementation of Section 309(j) of the Communications Act -
Competitive Bidding, Second Report and Order, 9 FCC Rcd. 2348, ¶ 223 (1994).
19/ Ashtabula Cable TV, Inc., Complainant v. Ashtabula Telephone Co., Defendant, 17 FCC 2d 113, 
¶ 16 (1969); see also Warrensburg Cable, Inc., Complainant v. United Telephone Co. of Missouri, United 
Utilities, and United Transmission, Inc., Defendants, Memorandum Opinion and Oder, 27 FCC 2d 727, ¶ 
21 (1971) (“Other remedies tailored to best meet the particular factual situation in a given case are also 
available to the Commission to prevent unwarranted enrichment from the party’s own wrongdoing, to act 
as a deterrent to violation of the provisions of the Act, and to meet the ends of justice.”); Time Warner 
Cable, A Division of Time Warner Entertainment Company L.P., 21 FCC Rcd. 9016, ¶ 35 (2006).
20/ See, e.g., Ashtabula Cable TV, Inc., Complainant v. Ashtabula Telephone Co., Defendant, 17 
FCC 2d 113, ¶ 16 (1969); see also Time Warner Cable, A Division of Time Warner Entertainment 
Company L.P., 21 FCC Rcd. 9016, ¶ 35 (2006).
21/ 47 U.S.C. § 309(j)(4)(B).
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Communications Act in establishing the auction rules in the first place.22/  Thus, in order to 

enforce Sections 309(j)(4)(B) and 309(j)(4)(C) of the Act, the Commission may craft an 

appropriate solution that holds auction participants accountable for their actions and that 

preserves the integrity of the auction process.  

The former defaulter rule requires an applicant to submit an upfront payment equal to 50 

percent more than the amount that otherwise would be required23/ and is intended to fulfill the 

Congressional directive to “include safeguards [in the auctions process] to protect the public 

interest in the use of the spectrum.”24/  Therefore, in light of their actions in the AWS-3 auction 

applying the former defaulter rule against DISH and the DISH DEs would be consistent with the 

many provisions of the Communications Act, the intent of the auction rules, and Commission 

precedent noted above.  Unless the Commission takes decisive action to hold DISH and the 

DISH DEs accountable for their improper behavior, they will suffer no meaningful consequences 

and the integrity of the auction process will continue to be undermined.

IV. CONCLUSION.

In order to serve the public interest and protect the integrity of the upcoming incentive 

auction, in finalizing the application procedures for the incentive auction the Commission should 

declare that DISH and the DISH DEs are “former defaulters” and that they must provide a 50% 

higher upfront payment if they wish to participate in the auction.  Doing so is necessary to punish 

DISH and the DISH DEs for their prior behavior, to preserve the integrity of the auction 

                                                
22/ See Implementation of Section 309(j) of the Communications Act - Competitive Bidding, Second 
Report and Order, 9 FCC Rcd. 2348, ¶ 198 (1994) (stating that “[w]e believe that this approach is well 
within our authority under both Section 309(j)(4)(B) and Section 4(i) of the Communications Act”).
23/ 47 C.F.R. § 1.2106(a).  
24/ 47 U.S.C. § 309(j)(3). The Commission’s recent Order states that the former defaulter rule is 
intended to maintain the “integrity of the auctions program” and “ensur[e] that auction participants are 
financially responsible.” Updating Part 1 Competitive Bidding Rules, Report and Order, FCC 15-80, ¶ 
176 (rel. Jul. 21, 2015).
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processes, and to demonstrate that entities that abuse the auction process will be prevented from 

doing so again in the future.

Russell H. Fox
Radhika U. Bhat
MINTZ, LEVIN, COHN, FERRIS,
   GLOVSKY AND POPEO, P.C.
701 Pennsylvania Ave., N.W.
Suite 900
Washington, DC 20004
(202) 434-7300

Counsel for T-Mobile USA, Inc.

November 30, 2015

Respectfully submitted, 

/s/ Kathleen O’Brien Ham

Kathleen O’Brien Ham
Steve B. Sharkey
Josh L. Roland
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Suite 800
Washington, DC 20004
(202) 654-5900


