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Before The 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of      ) 
       ) 
Request for Declaratory Ruling or Waiver by ) 
       ) CC Docket 02-6 
Riverside Unified School District   ) 

)
Schools and Libraries Universal Service  ) FRNs: 2102832, 2165204, 2232257, 
Service Support Mechanism    )  2233278 and 222717 

REQUEST FOR DECLARATORY RULING OR WAIVER 

Riverside Unified School District (“Riverside”), by its attorneys and pursuant to 47 

C.F.R. § 1.2, hereby respectfully requests a declaratory ruling from the Commission that 

Riverside was not required by Commission rules to publish in a newspaper of general circulation 

its notice of certain requests for proposals (“RFPs”) for E-rate services under the Commission’s 

Schools and Libraries program.  In a recent audit, the Universal Service Administrative 

Company (“USAC”) held that in not providing notice of the RFPs in a newspaper, Riverside 

violated Section 54.503(b) of the Commission’s rules, 47 C.F.R. § 54.503(b), which provides 

that the Commission’s “competitive bid requirements apply in addition to state and local 

competitive bid requirements and are not intended to preempt such state or local requirements.”1

As detailed below, Riverside did in fact comply with California law by providing meaningful 

and adequate public notice of the RFPs at issue by publishing them on the Riverside website.2

Should the Commission decline to issue the requested order, pursuant to 47 C.F.R. § 

54.719(c), Riverside respectfully requests a waiver from Section 54.503(b) for any newspaper 

1  47 C.F.R. § 54.503(b).   
2  To date, USAC has not initiated a recovery action, so this submission is not an appeal of an E-rate 
funding commitment adjustment decision.  Instead, Riverside is filing this request to moot the basis for 
USAC to pursue a recovery action where Riverside has complied with all requirements other than an 
alleged newspaper publication requirement prior to the date of this request. 
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publication requirement under California law for the RFPs at issue.  Riverside conducted a fair 

and open competitive bidding process, and therefore, a waiver is consistent with Commission 

precedent (involving virtually identical circumstances) and is decidedly in the public interest. 

I. FACTUAL BACKGROUND 

Riverside serves a diverse population of more than 44,000 students.3  During a recent 

audit involving funding year 2011,4 USAC erroneously found that Riverside violated the 

Commission’s rules because Riverside did not publish notice of the RFPs in a newspaper of 

general circulation, which USAC maintains is a required by California Public Contract Code § 

20118.2(d)(2).5  USAC demands full recovery of $2,535,835 disbursed to Riverside under the 

following Funding Request Numbers:  2102832, 2165204, 2232257, 2233278 and 222717.6

Riverside complied with all USAC and FCC bidding procedures.  Riverside submitted a 

complete FCC Form 470 to USAC, which was then published on the USAC website for the 

requisite 28 days.  Riverside’s Purchasing Department supplemented this process by publishing 

the RFPs on its webpage specifically dedicated to providing interested parties timely notice of 

RFPs.7   No prospective service provider has asserted that it did not receive notice of the RFPs, 

and Riverside received a number of competitive bids for its RFPs.  In fact, Riverside received 

seven proposals in response to FRN 2232257 and six proposals in response to FRN 223278, 

confirming that Riverside’s, the competitive bidding process was manifestly open and 

transparent, and highly competitive.  

3  Riverside’s Billed Entity Number (“BEN”) is 143748 and its FCC Registration Number is 0001523158. 
4  The pertinent portion of USAC’s Final Audit Report is included as Attachment 1.  The report was 
approved by the Schools & Library Committee of USAC’s Board of Directors on July 28, 2015.   
5  Attachment 1, page 6.   
6 Id.   
7 See http://rusdlink.org/Page/262.
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II. STANDARDS OF LAW 

 Section 5(e) of the Administrative Procedure Act, 5 U.S.C. § 554(d), provides that 

the Commission “in its sound discretion, may issue a declaratory order in order to terminate a 

controversy or remove uncertainty.”  Moreover, the Commission may waive any provision of 

its rules “on petition if good cause therefor is shown.”8  A rule may be waived where the 

particular facts make rigid compliance inconsistent with the public interest.9  In addition, the 

Commission may take into account considerations of hardship, equity, or more effective 

implementation of overall policy on an individual basis.10  In sum, waiver is appropriate if 

special circumstances warrant deviation from the general rule, and such deviation would 

better serve the public interest than strict adherence to the general rule.11

III. DISCUSSION 

For the reasons detailed below, the Commission should issue a declaratory ruling that 

Riverside complied with California law during the procurement process, or in the alternative, it 

should issue a waiver.  Waiver is appropriate under these circumstances because it is consistent 

with Commission precedent and is in the public interest.

A. The Commission Should Declare That Riverside Complied With California 
Law 

USAC found that Riverside “did not demonstrate sufficient knowledge of its state and 

local competitive bidding requirements or the [Commission’s E-Rate] Rules” because it did not 

publish notice of the RFPs in a newspaper of general circulation, which, USAC asserts, is 

8  47 C.F.R. § 1.3. 
9 Northeast Cellular Telephone Co. v. FCC, 897 F. 2d 1164, 1166 (D.C. Cir. 1990) (“Northeast
Cellular”).
10 WAIT Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969), aff’d, 459 F.2d 1203 (D.C. Cir. 1972). 
11 Northeast Cellular, 897 F.2d at 1166. 
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required by California Public Contract Code 20118.2(d)(2).12  However, USAC’s finding fails to 

recognize the nuances of California law, which affords public entities in California, such as 

Riverside, considerable discretion in the procurement process.  Accordingly, and in order to 

remove uncertainly, the Commission should declare that Riverside complied with California law.

The California Supreme Court has ruled that public agencies may lawfully forego public 

bidding altogether if the process would be “unavailing as affecting the final result” or “where 

they do not produce an advantage.”13  Certainly, if California courts have ruled on multiple 

occasions that public entities have the discretion to forego public bidding altogether, then a 

public entity has the discretion to forego one arcane element of public bidding, such as 

newspaper publication of such notice. 

Moreover, under California law, public advertising of bids is not required where such 

advertising would be an “idle act.”14  It is clear that newspaper publication of Riverside’s RFPs 

would be an idle act that would not produce an advantage, nor have any effect on the final result.  

Qualified, prospective bidders for E-Rate projects are well aware that the USAC website is the 

principal repository of E-Rate-related RFPs.  This system works efficiently and effectively.  

Riverside understands that service providers regularly monitor the USAC website in order to be 

notified of RFPs on a timely basis.  Riverside further supplemented this process by publishing 

12  Attachment 1, page 6.   
13 See Los Angeles Dredging Co. v. Long Beach, 210 Cal. 348, 354 (1930) (“where competitive proposals 
work an incongruity and are unavailing as affecting the final result, or where they do not produce an 
advantage … a statute requiring competitive bidding does not apply.”).   
14 Meaking v. Steveland, Inc., 68 Cal. App. 3d 490, 498 (1977) (“under the circumstances, advertising for 
bids would not only be unnecessary, but also an idle act”); County of Riverside v. Whitlock, 22 Cal. App. 
3d 863, 878 (1972) (contract to furnish public utility services to political subdivision not subject to 
competitive bidding because rates fixed or controlled by regulatory body, thereby affording adequate 
protection against favoritism or fraud); and Graydon v. Pasadena Redevelopment Agency, 104 Cal. App. 
3d 631, 636 (1980) (public contract not required if it would not result in any advantage to the public entity 
in efforts to contract for the greatest public benefit).
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the RFP on its website.  Indeed, Riverside’s Purchasing Department has a webpage specifically 

dedicated to providing interested parties timely notice of RFPs.15

By contrast, it is unlikely that prospective bidders would scour the “legal notices” in a 

newspaper – which typically are buried its back pages – for an E-Rate related RFP.  Newspaper 

publication of the RFPs would be entirely redundant in light of the widespread notice that was 

given to potential bidders on the USAC and Riverside websites, and would, in fact, be the 

epitome of an “idle act” that has no bearing on the final result.  Despite these circumstances, and 

abundance of California law contradicting its position, USAC demands that Riverside return 

more than $2.5 Million in desperately needed funds.

In addition, USAC erred in its application of California Public Contract Code § 

20118.2(d)(2) to all of the FRNs at issue here.  California Public Contract Code § 20118.2(b) 

specifies that “this section applies only to a school district's procurement of computers, software, 

telecommunications equipment, microwave equipment, and other related electronic equipment 

and apparatus.”  Only two of the FRNs in question (2232257 and 2233278) address 

telecommunications equipment.  The other three FRNs address telecommunications and 

maintenance services, not equipment or tangible devices.   

These circumstances warrant the issuance of a declaratory ruling from the Commission in 

order to eliminate this controversy, and prevent similar controversies in the future.   

B. Waiver Is Consistent With Commission Precedent 

Should the Commission decline to issue a declaratory ruling, it should, in the alternative, 

grant a waiver to Riverside.  In 2012, the Commission granted the same waiver requested here to 

another California school district, San Juan Unified School District (“SJUSD”), based on 

15 See http://rusdlink.org/Page/262.
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virtually identical circumstances as this waiver request.16  In its waiver request,17 SJUSD 

explained that during an audit, USAC ordered that funding be rescinded in full because SJUSD 

“did not advertise the two related Request for Proposals … in a local publication, which is 

required by … the California Public Contract Code.”18  SJUSD explained that it:  (1) filed its 

FCC Form 470 on the USAC website and (2) “also posted the RFPs on its own website.”19  The 

Wireline Competition Bureau found that SJUSD “demonstrated good cause to waive sections 

54.504 and 54.511 of the Commission’s rules because … their competitive bidding processes 

were not compromised by their technical violation of the Commission’s competitive bidding 

requirements.”20

The facts here are essentially identical to those in the SJUSD proceeding.  Like SJUSD, 

Riverside submitted a completed FCC Form 470 to USAC, which published the Form 470 on its 

website.  Riverside also published the RFPs on its own website.  These processes had the desired 

effect – prospective bidders were given actual and constructive notice, and that notice resulted in 

more than a dozen responsive bids from qualified bidders.  Thus, it is apparent that the bidding 

process was, in fact, highly competitive.   

Similarly, in 2011, the Commission granted a waiver to another California school district, 

Hesperia Unified School District (“Hesperia”), despite certain technical defects in its RFP 

process.21  Hesperia posted its RFP beyond the deadline required by California law, but gave 

16 See Requests for Waiver and Review of Decisions by Aberdeen School District, et al., Order, 27 FCC 
Rcd 1941, Appendix B (WCB 2012) (“SJUSD Waiver Order”).   
17 See Attachment 2, Request for Waiver by San Juan Unified School District, Request for Review, CC 
Docket 02-06 (filed March 17, 2010) (“SJUSD Waiver Request”).
18  Attachment 2, SJUSD Waiver Request at 2.   
19 Id.   
20 SJUSD Waiver Order at ¶ 1 (footnotes omitted).   
21 In the Matter of Requests for Review and/or Waiver of Decision of the Universal Service Administrator 
by Al-Ihsan Academy South Ozone Park, New York, et al., Order, 26 FCC Rcd 16415 at ¶ 7 (WCB 2011). 
(“Hesperia Waiver Order”),   
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copies of the document to all bidders who responded to the FCC Form 470.22  In granting the 

waiver, the Commission found “no indication in the record that the competitive bidding process 

was harmed” by the minor technical defect because the “eight FCC Form 470 bidders” 

constituted “all potential bidders.”23  The Hesperia Waiver Order underscores the fact that 

posting one’s Form 470 on the USAC website is a sufficient means of reaching all potential 

bidders for an E-rate contract.  Riverside not only posted the Forms 470 on the USAC website, 

but then also posted it on its own website, providing ample notice to all potentially interested 

bidders such that a waiver of any newspaper publication requirement is more than appropriate. 

C. Waiver Is In The Public Interest 

As noted above, the Commission has discretion to waive a rule in situations where the 

particular facts make rigid compliance inconsistent with the public interest.  The Commission 

also may consider hardship and equity, and whether special circumstances warrant deviation 

from the general rule, and such deviation would better serve the public interest than strict 

adherence to the general rule.  As detailed below, each of these factors has been met.  

Rigid Compliance is Inconsistent with the Public Interest.  Even if the Commission 

believes that Riverside failed to comply with Cal. Public Contract Code § 20118.2(d)(2) – which, 

as discussed in the previous section is not the case – consistent with the SJUSD Waiver Order,

such a determination would constitute only a “technical violation of the Commission’s 

competitive bidding requirements” that did not compromise the overall competitive bidding 

process.  The fact that a plethora of proposals were received in response to the RFPs makes it 

abundantly clear that prospective bidders had notice of the RFPs.  The newspaper notice 

provision in California law is, as a practical matter, little more than a technical formality.   

22 Id.   
23 Id.   
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Hardship.  USAC recommends the imposition of the maximum possible penalty against 

Riverside:  the recovery of 100% of the E-Rate funds, or more than $2.5 Million in critically 

needed funding – for what was, at most, a harmless, technical violation of the competitive 

bidding rules.  Riverside would suffer hardship if it was forced to disperse more than $2.5 

Million in unbudgeted funds in the middle of the school year.  A $2.5 Million recovery will 

impede, postpone or suspend the expansion of Riverside’s Internet infrastructure deployment 

necessary to handle the state-required online testing requirements.  Riverside would be forced to 

shut down essential online activities such as email in order to try to meet such requirements to 

the extent possible. 

Equity.  Section 54.503 requires that all “entities participating in the [E-Rate] program 

must conduct a fair and open competitive bidding process.”  USAC’s audit contains no finding 

that the competitive bidding process was not “fair and open.”  In fact, the bidding process was 

undeniably transparent, open and highly competitive, as demonstrated by the 6-7 proposals 

received from qualified bidders.  There is no evidence that the lack of a newspaper publication 

resulted in the waste or abuse of E-Rate funds.

In 2013, the Commission recognized that the inflexible, rote application of its rules could 

create an inequitable outcome for service providers and applicants:

as our rules have expanded, the risk to applicants of having USAC or the 
Commission seek full reimbursement of previously disbursed funds based on a 
rule or program violation has also grown, and sometimes full reimbursement is 
not commensurate with the violation incurred.24

Finally, it should also be emphasized that School District personnel believed in good faith 

that publication of the RFPs on the Riverside and USAC websites was sufficient for compliance 

with California law.  There was no effort by Riverside to circumvent the law.   

24 In Re Modernizing the E-rate Program for Schools and Libraries, Notice of Proposed Rulemaking, 28 
FCC Rcd. 11304 at ¶ 253 (2013) (emphasis added).   
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Special Circumstances.  The Commission should take into consideration the fact that 

Riverside has implemented additional controls and procedures to ensure enhanced procurement 

compliance going forward.  Specifically, Riverside has: 

• Streamlined all procurement through a centralized business office; 

• Retrained its staff on federal, state and  local procurement requirements, including 

those specifically related to E-Rate; and  

• Reviewed and enhanced its policies and procedures related to procurement.   

In particular, going forward, Riverside will ensure that notice of all E-rate related RFPs are 

published in a newspaper, in addition to the other, more effective means of giving notice to 

prospective bidders.

IV. REQUEST FOR RELIEF 

Based on the foregoing, Riverside respectfully requests that the Commission issue a 

declaratory ruling finding the Riverside complied with California law during the bidding process 

for the above-referenced E-rate funding requests.  Should the Commission decline to issue such a 

ruling, Riverside respectfully requests that the Commission waive 47 C.F.R. § 54.503(b) to the 

extent necessary to overturn USAC’s funding clawback ruling.  Riverside notes, however, that in 

the SJUSD Waiver Order, the Commission waived 47 C.F.R. § 54.504 and 47 C.F.R. § 54.511.25

Accordingly, Riverside also requests waiver of these rules should the Commission deem it 

necessary to overturn USAC’s funding clawback decision.   

25 SJUSD Waiver Order at ¶ 1.   



10
DWT 28360189v1 0105389-000001

Respectfully submitted, 

Paul B. Hudson 
Danielle Frappier 
James W. Tomlinson 
Davis Wright Tremaine, LLP 
1919 Pennsylvania Avenue, N.W., Suite 800 
Washington, DC 20006 - 3401 
Tel.:  (202) 973 - 4275 
Fax:  (202) 973 - 4499 
E-Mail: paulhudson@dwt.com
E-Mail: daniellefrappier@dwt.com
E-Mail: jimtomlinson@dwt.com

Attorneys for: 

RIVERSIDE UNIFIED SCHOOL DISTRICT 

Dated:  December 10, 2015 



DWT 28360189v1 0105389-000001

Attachment 1 






















