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Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
445 12th Street, S.W. 
Washington, DC  20554 
 

Re: In the Matter of Petition of USTelecom for Forbearance Pursuant to 
47 U.S.C. § 160(c), WC Docket No. 14-192 

 
Dear Ms. Dortch: 
 

This ex parte submission responds to two ex parte submissions filed on December 10, 
2015, just before the Commission issued the agenda for its December 17th meeting, which 
includes consideration of USTelecom’s petition seeking forbearance from a number of outdated 
regulations in Title II of the Communications Act and the Commission’s rules.  Both filings, 
which were signed by the same attorney, focus solely on USTelecom’s request to forbear from 
requiring ILECs to share newly deployed entrance conduit (i.e., conduit from the property line to 
a commercial building) at regulated rates.1  Under the Commission’s ex parte rules, parties have 
two days to respond to new arguments made in submissions the day before the beginning of a 
sunshine period.2  CenturyLink does so in this letter. 

ACA and XO reiterate the same specious argument CLECs made in earlier filings:  that 
ILECs’ “tremendous advantages over new entrants[]” prevent CLECs from competing for 
service to commercial buildings unless ILECs are compelled to share even newly deployed 

 

                                                 

1 See Letter from Thomas Cohen, Counsel for American Cable Association, to Marlene H. 
Dortch, FCC, WC Docket No. 14-192 (dated Dec. 10, 2015) (ACA Ex Parte); Letter from 
Thomas Cohen, Counsel for XO, to Marlene H. Dortch, FCC, WC Docket No. 14-192 (dated 
Dec. 10, 2015) (XO Ex Parte). 
2 See 47 C.F.R. §§ 1.1206(b)(2)(iv). 
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entrance conduit to those buildings, at below-market, regulated rates.3  What’s new in their last-
minute filings is the counterintuitive claim that these purported ILEC advantages are just as 
strong for built-from-scratch, greenfield developments. 

Over the past two decades, any inherent advantages ILECs once enjoyed in the business 
marketplace have evaporated as CLECs and, more recently, cable companies have successfully 
targeted business customers of all sizes.  As the Commission has long recognized, the higher- 
revenue services typically demanded by these customers often provide a reasonable business 
case for a competitor—whether ILEC or CLEC—to deploy its own fiber facilities to serve such 
customers.4  This applies even to smaller businesses, particularly when located in multi-tenant 
buildings.  Not surprisingly, non-ILEC providers compete very successfully in providing 
Ethernet and other business services of choice to these customers.  Indeed, Level 3 is a larger 
provider of Ethernet services than CenturyLink or Verizon.5  And a number of cable companies 
and other CLECs (including XO) are major providers of such services as well.6  None of those 
providers are compelled to share the conduit they deploy, which occurs frequently, particularly 
in greenfield situations.  While the Commission’s asymmetric conduit-sharing obligation dates 
back to a questionable statutory interpretation in 1996,7 adopted in 47 C.F.R. § 1.1403(a), it has 

 

                                                 

3 XO Ex Parte at 3.  XO claims that the Commission cannot grant the requested forbearance 
without market-by-market data and analysis, ignoring the Commission’s previously nationwide 
limitations on ILEC sharing obligations, based on economic principles and its observation of 
industry trends.  See, e.g., In the Matter of Review of the Section 251 Unbundling Obligations of 
Incumbent Local Exchange Carriers; Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, Deployment of Wireline Services Offering Advanced 
Telecommunications Capability, Report and Order, 18 FCC Rcd 16978, 17143 ¶ 275 (2003) 
(eliminating most unbundling obligations for fiber-to-the-home facilities), subsequent history 
omitted; In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, Order on Reconsideration, 19 FCC Rcd 20293, 20298-99 ¶ 12 (2004) 
(extending unbundling relief to fiber-to-the-curb facilities), subsequent history omitted.  
Moreover, USTelecom’s petition specified in detail how the requested relief meets the three 
forbearance criteria, taking into account relevant Commission precedent.  See Petition, filed 
herein Oct. 6, 2014, at 88-94. 
4 See, e.g., Triennial Review Order, 18 FCC Rcd at 17142-43 ¶¶ 274-75. 
5 Press Release, Vertical Systems Group, Mid-Year 2015 U.S. Carrier Ethernet Leaderboard; 
Port growth unprecedented in the first half of 2015; Mergers may shake up the market by the end 
of the year (Aug. 24, 2015), available at http://www.verticalsystems.com/vsglb/mid-year-2015-
u-s-carrier-ethernet-leaderboard/. 
6 Id. 
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had an increasingly corrosive effect on competition in recent years as cable providers and other 
CLECs spread fiber to more and more commercial buildings. 

USTelecom’s forbearance petition focuses on the clearest case in which ILECs lack 
advantages that could justify the asymmetric sharing obligation in the Commission’s rules—
when an ILEC deploys new entrance conduit to a commercial location.  Of course, it is no 
cheaper for an ILEC to dig a trench and lay conduit than for any other provider.  And an ILEC 
has to go through the same additional steps as any other provider, such as negotiating with the 
building owner and obtaining any necessary permits. 

In a greenfield development, everything is new:  conduit, transport facilities, customers, 
and building access arrangements.  ACA and XO do not even attempt to argue that ILECs 
possess meaningful advantages specific to this situation, but instead fall back on vague, tired 
claims that ILECs have daunting economies of scale, superior access to capital, and ubiquitous 
networks.8  These contentions are both wrong and irrelevant.  For its part, CenturyLink routinely 
faces non-ILEC competitors that are as large, or much larger, than itself.9  Further, by definition, 
an ILEC does not have a ubiquitous network in a greenfield development, and, in any case, 
USTelecom is seeking limited forbearance from sharing obligations for conduit, rather than 
transport.  It is not surprising, therefore, that CenturyLink routinely faces multiple competitors to 
construct network in new commercial buildings, and CenturyLink frequently loses out to another 
broadband provider, such as Level 3, XO, or the local cable company. 

As discussed in USTelecom’s Petition, the Commission’s current asymmetric conduit-
access obligation undermines both CLECs’ and ILECs’ incentives to deploy entrance conduit.10  
USTelecom’s petition presents a modest opportunity for the Commission to begin creating 
incentives for all providers to compete based on the value they can bring to end-user customers, 
rather than unfair and unwarranted advantages conveyed through outmoded, asymmetric 
regulations. 

                                                                                                                                                             

7 In the Matter of Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd 15499, 16103-04 ¶ 1231 
(1996), (subsequent history omitted).  See Petition at 86-87 (noting the Ninth Circuit’s “‘serious 
doubts about the FCC’s analysis’” regarding the interplay between Sections 224 and 251(b)(4)). 
8 See XO Ex Parte at 3. 
9 As of December 11th, CenturyLink’s market cap was approximately $13.68 billion, as 
compared to $204 billion for AT&T, $142 billion for Comcast, and $18.35 billion for Level 3.  
See Yahoo Finance website, http://finance.yahoo.com/q?s=CTL; 
http://finance.yahoo.com/q?s=T; http://finance.yahoo.com/q?s=CMCSA; 
http://finance.yahoo.com/q?s=LVLT (visited Dec. 12, 2015). 
10 Petition at 92-93. 
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For all these reasons, the Commission should ignore the CLECs’ last-minute ex parte 
submissions and grant the commonsense limitation on conduit-sharing obligations sought in 
USTelecom’s petition.11 

Please contact me or Melissa Newman ((202) 429-3120) if there are additional questions 
concerning this matter. 
 
Sincerely, 
 
/s/ Craig J. Brown 
 
Copy (via email) to: 

Claude Aiken 
Amy Bender 
Randy Clarke 
Nicholas Degani 
Matthew DelNero 
Rebekah Goodheart 
Travis Litman 
Deena Shetler 

 

 

                                                 

11 If the Commission grants USTelecom’s request, it also should reject ACA’s proposal that 
ILECs be required to notify other providers about their plans for building new conduit.  ACA Ex 
Parte at 4.  There is no justification for such an asymmetric requirement. 


