
Joseph C. Cavender 
        Vice President & Assistant General Counsel 
        Federal Affairs 
        1220 L Street NW Suite #660 
        Washington, DC 20005 
        Tel: (571) 730-6533 
        joseph.cavender@level3.com 

     January 14, 2016 

Ex Parte 

Ms. Marlene H. Dortch 
Secretary
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 

Re: Protecting and Promoting the Open Internet, GN Docket No. 14-28 

Dear Ms. Dortch: 

On January 12, 2016, I, on behalf of Level 3 Communications, LLC (“Level 3”), met 
with Jerusha Burnett, Robert Finley, Kurt Schroeder, and Mark Stone of the Consumer and 
Governmental Affairs Bureau regarding the above-captioned matter. The attached presentation 
served as the basis for the discussion and was provided to the Commission participants in the 
meeting.  Consistent with Level 3’s previous advocacy in this proceeding,1 I urged the 
Commission to adopt Level 3’s proposals to improve the disclosures Broadband Internet Access 
Service providers make to consumers regarding the Internet services they offer.  Doing so would 
ensure that those disclosures actually inform consumers about the performance they can expect 
rather than potentially mislead them. 

The Commission’s rules require providers of Broadband Internet Access Service to make 
useful, relevant disclosures of service performance. Specifically, BIAS providers have, since 
2010, been required to “disclose accurate information regarding … performance … sufficient for 
consumers to make informed choices regarding use of such services.”2  In the 2015 Open
Internet Order, the Commission further explained that the “safe harbor” disclosure should ensure 
that consumers can “easily compare the services of different providers.”3

1 See Letter from Joseph C. Cavender, Level 3, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 
14-28 (filed. Nov. 25, 2015). 
2 47 C.F.R. § 8.3. 
3 Open Internet Order, FCC 15-24, 30 FCC Rcd 5601 ¶ 179 (2015).   
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That standard requires more from a BIAS provider than disclosure of a download speed 
measured solely on the ISP’s own network.  Consumers purchasing Internet service seek access 
to resources available on their own ISP’s network as well as resources available on other 
networks, and BIAS providers are selling access to both. Indeed, the Commission’s rules 
specifically define BIAS service as the “capability to transmit data to and receive data from all or 
substantially all Internet endpoints,” not merely to the fraction of Internet endpoints that are 
reachable directly from the BIAS provider’s own network.4  To provide access to resources 
available on other networks, BIAS providers, like all other ISPs, must interconnect and exchange 
traffic with other networks.  For that reason, when BIAS providers sell Internet services, they 
“necessarily … promise to make the interconnection arrangements necessary to allow that 
access.”5

Because many of the resources consumers wish to access are available not on their own 
ISP’s network but on other networks, across these interconnections, a disclosed “speed” that was 
measured solely on the ISP’s own network may bear little or no relation to the performance the 
consumers may experience when they actually try to use their Internet service.  That can be so if 
the consumer is trying to reach a resource on another network, but the interconnection between 
the BIAS provider’s network and the other network is unable to accommodate all of the traffic 
the networks are trying to exchange over it.  Millions of consumers have experienced precisely 
this situation.  And while they may not have been aware of the cause of the degraded 
performance, they knew they were not receiving the Internet service they thought they had 
purchased.  The Commission recognized the importance of the interconnections between Internet 
networks in the 2015 Open Internet Order, explaining that “when Internet traffic exchange 
breaks down—regardless of the cause—it risks preventing consumers from reaching the services 
and applications of their choosing.”6  Accordingly, to provide information “sufficient for 
consumers to make informed choices” regarding BIAS service, performance disclosures should 
reflect the critical importance that Internet traffic exchange, or interconnection, plays.

Level 3 proposes two enhancements, detailed in the attached presentation, for improving 
the usefulness of BIAS provider performance disclosures.  Level 3’s recommendations use the 
recent Consumer Advisory Committee proposal that consumer ISPs report average download 
speed, upload speed, latency, and packet loss as a starting point, with two key modifications.  
First, for ISPs that have the capability to measure performance across their interconnections to 
other networks, Level 3 recommends calculating average performance for each destination 
network, and disclosing the average performance for the destination networks with the best, 
median, and slowest averages.  That will help ensure consumers are not misled by reported 
“average” performance figures that mask significant variations in actual performance to different 
parts of the Internet.  In addition, ISPs should disclose a Connectivity Rating that would help 
consumers understand whether there is a significant likelihood that performance to some parts of 

4 47 C.F.R. § 8.11. 
5 Open Internet Order ¶ 204. 
6 Id. ¶ 205. 
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the Internet could become degraded during peak hours because of a lack of adequate 
interconnection capacity.7

Such disclosures would both protect consumers and promote competition.  Too few 
consumers have a real choice for broadband service at their home.  But for those who do, 
disclosures should help them make that choice.  Consumers should have access to data that tells 
them, for each provider, whether the provider offers consistent, high-speed performance to 
Internet broadly, or whether the provider offers inconsistent performance, with better 
connectivity to some resources than to others.  Broadband Internet Access Service providers 
should not be able to hide poor, inconsistent performance behind methodologies that provide a 
misleading “average” performance statistic. 

 Please contact me if you have any questions regarding this matter.  

     Sincerely, 

     /s/ Joseph C. Cavender 
     Joseph C. Cavender 

cc: Jerusha Burnett 
 Robert Finley 
 Kurt Schroeder 
 Mark Stone 

7 NCTA asserts in a recent ex parte, see Letter from Steven F. Morris, NCTA, to Marlene H. Dortch, 
Secretary, FCC, GN Docket No. 14-28 (filed Dec. 21, 2015), that Level 3’s proposals are inconsistent 
with the Commission’s determination in the 2015 Open Internet Order not to require “disclosure of the 
source, location, timing, or duration of network congestion.”  See Open Internet Order ¶ 168.  NCTA is 
mistaken.  As the Commission explained, it declined to require disclosure of detailed information 
regarding congestion “noting that congestion may originate beyond the broadband provider’s network and 
the limitations of a broadband provider’s knowledge.”  Id.  That is, the reason the Commission did not 
require BIAS providers to report certain information about network congestion was that they don’t always 
know that specific information—and in the case discussed above, where interconnection congestion 
affected many millions of consumers, the BIAS provider wouldn’t have those details.  In contrast, the 
information Level 3 proposes that all BIAS providers disclose—information about the utilization of their 
own interconnection ports—is information that BIAS providers have access to.  It is also information that 
would be useful to a consumer considering which broadband provider to choose. 
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