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DECLARATION OF
STANLEY M. BESEN AND BRIDGER M. MITCHELL

l. QUALIFICATIONS

1.

My name is Stanley M. Besen. | have published widely on telecommunications economics
and policy, intellectual property, and the economics of standards and have consulted to
many companies in the telecommunications and information industries. | have served as a
Brookings Economic Policy Fellow, Office of Telecommunications Policy, Executive
Office of the President (1971-72); Co-Director, Network Inquiry Special Staff, Federal
Communications Commission (1978-80); Coeditor, RAND Journal of Economics (1985-
88); Senior Economist, RAND Corporation (1980-92); a member of the Editorial Board of
Information Economics and Policy (1992-2004); and Vice President, Charles River
Associates (1992-2008). | currently serve as a member of the Editorial Board of
Economics of Innovation and New Technology. | have taught at Rice University (1965-
1980), where I was the Allyn R. and Gladys M. Cline Professor of Economics and Finance;
Columbia University (1988-1989), where | was the Visiting Henley Professor of Law and
Business; and the Georgetown University Law Center (1990-1991), where | was Visiting
Professor of Law and Economics. | hold a Ph.D. in Economics from Yale University
(1964). My CV is included as Attachment A to this Declaration.

My name is Bridger M. Mitchell. 1 am an expert in competition and pricing in the
telecommunications industry and have provided expert testimony, litigation support, and
economic consulting services to numerous business and government clients. My research
on major regulatory issues encompasses the theory and practice of telecommunications
pricing, competition, and equal access in local telephone markets, interconnection in
telecommunications networks, international telephone rates, pole attachment rates, and
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broadcasting and cable television. | have developed pioneering models of the cost structure
of a cable television firm and the incremental costs of local telephone networks. | taught
economics at Stanford University, as Assistant Professor of Economics from 1966 to 1971
and as Acting Associate Professor of Economics in 1976, and at UCLA from 1973 to 1975
as Lecturer in Economics. From 1972 to 1994, | served as Senior Economist, RAND
Corporation. From 1994 to 2008, | was a Vice President of Charles River Associates and,
from 2008 to 2015, was a Senior Consultant to the firm. | hold a Ph.D. in Economics from
the Massachusetts Institute of Technology. My CV is included as Attachment B to this

Declaration.

1. OVERVIEW AND SUMMARY OF CONCLUSIONS

3.

In order to “advance the public interest goals of just, reasonable, and nondiscriminatory
rates,”! the Federal Communications Commission (“FCC” or “Commission”)
implemented a system of price cap regulation for special access services provided by the
largest incumbent local exchange carriers (“ILECs”) because it had concluded that
ILECs dominated the provision of these services.? In the late 1990s, however, the
Commission granted pricing flexibility to ILECs in limited geographic areas that were

identified using “competitive showings (also referred to as ‘triggers’).”® These triggers

1

Special Access for Price Cap Local Exchange Carriers, Report and Order and Further

Notice of Proposed Rulemaking, 27 FCC Rcd 16318, { 2 (2012) (“2012 Data Collection Order”
or “Further Notice”).

2

Policy and Rules Concerning Rates for Dominant Carriers, Second Report and Order, 5

FCC Rcd 6786, 1 257-59 (1990), aff’d, Nat’l Rural Telecom Ass’nv. FCC, 988 F.2d 174 (D.C.
Cir. 1993).

3

Special Access for Price Cap Local Exchange Carriers, Report and Order, 27 FCC Rcd

10557, 1 11 (2012) (*2012 Report and Order™) (describing grants of pricing flexibility).

2
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were based not on the existence of actual competition but instead on predictions of
future entry by new facilities-based suppliers in a sufficient number of ILEC wire
centers in a Metropolitan Statistical Area (“MSA”). The Commission has now
recognized that its triggers have resulted in granting ILECs pricing flexibility in areas
that were not, in fact, competitive. In particular, the Commission has concluded that
using an MSA as the geographic area to which to apply a trigger was too broad and, as a
result, often contained areas where ILECs did not face significant competition.* The
Commission has also concluded that competitive conditions can vary greatly among
different types of special access service® and that the predictive judgments inherent in its
triggers were flawed.®

4. Specifically, in its Qwest Forbearance Order in 2010, the Commission found that:
(a) wholesale loops and local transport are in separate markets;’ (b) circuits of differing
capacities are likely to constitute separate markets;® (c) each customer location is a
separate market, although customers facing similar competitive choices could be

aggregated “for reasons of administrative convenience”;® and (d) there were barriers to

4 Id. 11 35, 45 (finding that its “rules permitted MSA-wide relief on the basis of extremely

concentrated demand in many instances” and noting that “contrary to the Commission’s
prediction in 1999, MSAs have generally failed to reflect the scope of competitive entry,” which
has been “far smaller than predicted”).

° See Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. 8 160(c) in the

Phoenix, Arizona Metropolitan Statistical Area, Memorandum Opinion and Order, 25 FCC Rcd
8622, 1 49 (2010), aff’d, Qwest Corp. v. FCC, 689 F.3d 1214 (10th Cir. 2012) (“Qwest
Forbearance Order” or “Qwest”).

6 See generally 2012 Report and Order.

/ Qwest Forbearance Order | 48.
8 Id. { 49.

o Id. 1 64.
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entry in the provision of special access services.!® Although the Commission found that
there were insufficient data to identify the locations of competitive facilities or to
calculate market shares for wholesale markets, it concluded, nonetheless, that there were
no “significant alternative sources of wholesale inputs” in the Phoenix MSA.1! It also
found that there were many routes for which Qwest was the only provider!? and that
“Qwest [had] not demonstrated that there exists significant actual or potential
competition for enterprise services by competitors that rely on their own last-mile
connections to serve customers” in the Phoenix MSA. 1

Having recognized the disparate nature of competitive supply within MSAs, as well as
the need to distinguish among different types and capacities of special access services,
the Commission proposes as one step in this proceeding to undertake a traditional
market power analysis.'* This requires “a thorough analysis, which traditionally begins
with a delineation of the relevant product and geographic markets, and then considers
market characteristics, including market shares, the potential for the exercise of market
power, and whether potential entry would be timely, likely, and sufficient to counteract

the exercise of market power.”*®

10

11

12

13

14

15

Id. § 72.

Id. 11 70, 76.

Id. § 77.

Id. 1 87.

2012 Data Collection Order  66.
Qwest Forbearance Order | 28.
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In order to carry out the traditional market power analysis, the Commission required
special access providers and purchasers to submit a significant amount of data.*®
Analyses of these data should enable the FCC to more accurately distinguish products
and geographic areas where ILECs are subject to effective competition from products
and geographic areas where ILECs retain significant market power.
In turn, the Commission will be able to make any necessary changes to its existing
pricing regulations, or to develop new policies, that ensure that special access prices are
just, reasonable, and nondiscriminatory. As the Commission has stated:

Once the data are collected and analyzed, we may modify the

existing pricing flexibility rules or adopt a new set of rules that will

apply to requests for special access pricing flexibility. . . . [W]e

propose to adopt rules that will allow for the relaxation or even the

elimination of price cap regulation where we find the presence of

actual or potential competition sufficient to ensure that rates, terms

and conditions for special access services remain just and
reasonable. . ..

The Commission also sought comment on “what steps the Commission should take
where relief has been provided under our existing rules and where the data and our
analysis demonstrate that competition is not sufficient to discipline the marketplace.”*®
In this Declaration, we begin by discussing the conclusion, reached by the Commission
and others, that special access product and geographic markets should be narrowly

defined for purposes of measuring their competitiveness. We then summarize the results

16

17

18

See generally 2012 Data Collection Order.
Id. 1 80.
Id. 1 57.
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of our analyses of the data'® that have been submitted to the Commission and released
for review by approved parties in the Secure Data Enclave.?°

9. We first report data on the number of competitive local exchange carriers (“CLECs”)?
that provide special access service both at individual locations and in census blocks. We
then report market shares that are based on the quantities of special access services sold
and on revenues from the sale of special access services. Based on our analyses of these
data, we conclude that the vast majority of special access product and geographic

markets are not effectively competitive.

1. THE RELEVANT PRODUCT AND GEOGRAPHIC MARKETS FOR SPECIAL
ACCESS SHOULD BE DEFINED NARROWLY

10. In this Section, we describe the appropriate product and geographic markets for the
purpose of our structural analysis of the data collected by the Commission. These
market definitions follow the methodology used by the Commission and the antitrust
agencies for competitive analysis. In particular, we emphasize the importance of
analyzing, where possible, various separate special access product markets. We also
stress the importance of analyzing geographic markets at a granular level, initially the
individual building location, because use of overly broad geographic areas would

significantly overestimate competition in many areas.

19 We have carried out our analyses in conjunction with the Brattle Group and SMG
Consulting, who have filed a separate declaration that provides additional detail about the data
sources that they have employed and the calculations that they have performed. Declaration of
William P. Zarakas and Susan M. Gately (“Zarakas/Gately Decl.”).

20 Because of concerns about the privacy of respondents and critical infrastructure security
issues, not all of the data that the Commission collected were made available to reviewing
parties.

2L See Zarakas/Gately Decl. ] 12.
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11. Product Markets. As Mitchell has explained in this proceeding, for a special access
customer, “channel termination and channel mileage are not substitutes . . . [and]
therefore [are] distinct product markets.”?? Mitchell further has explained that
“[c]hannel termination and channel mileage products are also distinguished by
differences in capacity.”? DS1 and DS3 services, which are provided using TDM
technology, are effectively in separate product markets because, at the normally
prevailing market prices, a small but significant and non-transitory increase in the DS1
price would not cause purchasers of DS1 service to substitute purchases of DS3
service.?*

12. Although special access services historically have been circuit-based, carriers are
increasingly using packet-based services, such as Ethernet products, to supply dedicated
access links. Where carriers offer packet-based services that users regard as substitutes
for TDM-based circuits they should be considered part of the same product market.
Moreover, if, in response to a price increase by a hypothetical monopolist of DS3
service, enough customers would choose to purchase packet-based service in lieu of

purchasing one or more TDM-based DS3 circuits and thereby make the price increase

22 Declaration of Bridger M. Mitchell, attached to Comments of Sprint Nextel Corporation,

WC Docket No. 05-25, 1 50 (Jan. 19, 2010) (“2010 Mitchell Decl.”). Note that special access
backhaul service supplied at the cell sites of wireless carriers is in the same product market as
special access service of similar bandwidth supplied to other purchasers in the same geographic
market.

2 d. 751

24 Competitive supply of stand-alone DS1 channel terminations is rarely economic.

However, a DS3 circuit is functionally equivalent to 28 DS1 circuits and, if a carrier has DS3
channel termination facilities, it can channelize them to provide DS1 service. Thus, the
availability of DS3 services in a geographic market can potentially constrain DS1 channel
termination prices.
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unprofitable, the products should be viewed as part of the same relevant market.
Conversely, at the point at which differences between a packet-based service and a high-
capacity circuit-based service are so substantial that enough customers would not switch
services in response to a price increase to make the increase unprofitable, the products
should not be considered to be in the same antitrust market.

Note that, for the purpose of determining actual or potential competition, it does not
matter whether circuit-based and packet-based services are in the same market if the
ILEC is the only provider of both services or is one of a small number of providers and
has very large market shares of both services. In that circumstance, Commission
intervention would be needed to prevent the exercise of market power with respect to
both types of service.

The conclusions we set forth above are based on the widely accepted conclusion that
different special access products should be treated as different relevant antitrust product
markets. As previously noted, the Commission found in Qwest that: (a) loops and
dedicated local transport are in distinct product markets;?® and (b) circuits of differing
capacities are likely to be in separate product markets.?® Similarly, in connection with
the AT&T/BellSouth merger, the Commission noted that the “services provided over
different segments of special access (e.g., channel terminations and local transport)

constitute separate relevant product markets, which may be subject to varying levels of

25

26

Qwest Forbearance Order { 48.
Id. 1 49.
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competition . . . [and that], in general, different capacity circuits are likely to constitute
separate relevant product markets as well.”?’

15. This view also has been expressed by others that have analyzed the supply of special
access services. For example, the Government Accountability Office (“GAQ”) analyzed
prices in the special access marketplace separately for channel terminations, interoffice
mileage, DS1, and DS3 service.?® In a later report, the National Regulatory Research
Institute (“NRRI”) “found that . . . the level of competition varies by location, circuit
capacity, and service component.”?®

16. Note that services provided on a “best-efforts” basis are not regarded by most purchasers
as substitutes for special access dedicated circuits at guaranteed service levels.*® Thus,
“best efforts” services should not be included in the special access product market.

17. Geographic Markets. The Commission has concluded that analyzing competitive

conditions for special access service in MSAs can be highly misleading because these

27 AT&T Inc. and BellSouth Corporation, Application for Transfer of Control, Memorandum
Opinion and Order, 22 FCC Rcd 5662, 30, n.94 (2007).

28 United States Government Accountability Office, FCC Needs to Improve Its Ability to

Monitor and Determine the Extent of Competition in Dedicated Access Services, GAO-07-80, at
Appendix I1, Analysis of Average Revenue Data and List Prices (Nov. 2006) (“GAO Report™).

29 p. Bluhm and R. Loube, Competitive Issues in Special Access Markets, National
Regulatory Research Institute, at iii (rev. ed. first issued Jan. 21, 2009), attached to Letter from
James Bradford Ramsay, National Association of Regulatory Utility Commissioners, to Marlene
H. Dortch, FCC Secretary, WC Docket No. 05-25 (June 12, 2012). The authors also concluded
that the “FCC should . . . recognize that circuit capacity is an important variable in competition,
differentiate between markets for channel terminations and markets for interoffice transport, and
adopt a finer geographic scale than the MSA for measuring the competitiveness of special access
markets.” Id. at v.

30 See, e.g., Declaration of James A. Anderson, § 10, attached to Comments of XO
Communications, WC Docket No. 05-25 (Feb. 11, 2013).

9
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large areas often contain smaller geographic areas across which competitive conditions
are widely disparate. For example, the Commission noted in its UNE Order that it had:

[P]reviously determined that a geographic area as large as a MSA is so large and
varied that such a grouping is prone to significantly overbroad impairment
determinations . . . [and that], even if transport facilities are widely deployed
throughout part of an MSA . . ., it would be inappropriate to infer a lack of
impairment on every route in every part of that MSA. . .. Due to the wide
variability in market characteristics within an MSA, MSA-wide conclusions
would substantially over-predict the presence of actual deployment, as well as the
potential ability to deploy.3

18. In the same Order, the Commission concluded that “an MSA-wide approach . . . would
require an inappropriate level of abstraction, lumping together areas in which the
prospects for competitive entry are widely disparate.”3? Similarly, in the 2012 Report
and Order, the Commission found that “highly concentrated demand [occurs] in areas
far smaller than the MSA.”%

19. As Mitchell previously noted, the appropriate geographic market for analyzing special
access channel terminations is the building location:

The Merger Guidelines’ test suggests that the relevant special access
geographic market for channel termination service is the building in which
the customer is located. . . . A larger area — multiple buildings or the area
served by a wire center — would be excessively large, because the
customer’s cost of switching to service available at a different building

would not prevent the hypothetical monopoly supplier of the building
from sustaining a price increase in that building.®*

81 Unbundled Access to Network Elements; Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, Order on Remand, 20 FCC Rcd 2533, 1 82
(2005).

32 Id. T 155.
3 2012 Report and Order { 36.
3 2010 Mitchell Decl. { 35.

10
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There is broad agreement with this position. For example, in the Further Notice, the
Commission reiterated that “[c]ompetition in the provision of special access appears to
occur at a very granular level — perhaps as low as the building/tower.”3® Similarly, the
Commission has concluded that:
[T]he relevant geographic market is a particular customer’s location, because it
would be prohibitively expensive for an enterprise customer to move its office
location in order to avoid small but significant and nontransitory increases in the

price of special access services, and because there are significant entry barriers to
putting competitive last-mile facilities into place.®

The GAO also concluded that “the FCC’s competitive triggers — which look at
competition at the wire center level — may not adequately predict competition at the
building level throughout an MSA” and therefore that “the extent of competitive entry in

a market [should be analyzed] at the level of individual buildings.”%’

A TRADITIONAL MARKET POWER ANALYSIS DEMONSTRATES THAT ILECS
DO NOT FACE EFFECTIVE COMPETITION IN THE VAST MAJORITY OF
SPECIAL ACCESS PRODUCT AND GEOGRAPHIC MARKETS

22,

Below, we report the results of our market power analysis. In particular, we set forth the
results of various analyses that we undertook to measure the presence of suppliers of
special access services and to calculate their market shares for these services. All of
these analyses resulted in the same finding, namely that, in the vast majority of special
access product and geographic markets, the incumbent LECs do not face effective

competition.

Further Notice { 22.
Wavecom Solutions Corporation, Transferor, and Hawaiian Telcom, Inc., Transferee,

Applications for Consent to Transfer Control, Memorandum Opinion and Order and Declaratory
Ruling, 27 FCC Rcd 16081, 1 12 (2012). See also, e.g., Qwest Forbearance Order § 64.

GAO Report at 19, 22.

11
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23. We have attempted to perform our analyses for product and geographic markets that
conform to markets that would be appropriate for a traditional market power analysis.
However, in some cases, the manner in which the data were reported to the Commission
made it necessary for us to report results for markets that are somewhat more aggregated
than would be ideal. For that reason, the shares that we report below are for markets that
we have been able to define using the data that the Commission has collected. For
example, although we had originally intended to analyze separate markets for channel
termination and channel mileage, we were unable to do so because of the nature of the
data submitted to the Commission.®® However, based on the fact that, in all cases, the
more aggregated markets that we have examined are highly concentrated, it is unlikely
that our finding would be different if we had analyzed markets that were more narrowly
defined.

A. The Presence of Suppliers of Special Access Services

24. The Commission has concluded that information on the location where an end user
customer is connected “is critical in determining how and where competition for special

access services exists or is likely to develop.”3® It has further concluded that

% For a more complete discussion, the reader is referred to the Zarakas/Gately Declaration.

39 See Special Access for Price Cap Local Exchange Carriers, Report and Order, 28 FCC

Rcd 13189, 1 20 (2013). Note that some connections identified by the Commission may in fact
be “idle” —i.e., they are links to customer locations that have not been purchased. In such cases,
the connections are sources of potential competition. According to the Commission’s data
request, “Location means a building, other man-made structure, a cell site on a building, a free-
standing cell site, or a cell site on some other man-made structure where the End User is
connected.” Special Access for Price Cap Local Exchange Carriers, Order on Reconsideration,
29 FCC Rcd 10899, App. A, 8 1 (2014) (“2014 Order on Reconsideration™). A Location is
distinguished from a “Node [which] is an aggregation point, a branch point, or a point of
interconnection on a Provider’s network, including a point of interconnection to other Provider
networks.” 1d. Indeed, the data request makes clear that “a Node is not a Location.” Id.

12
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competition from providers that own facilities is necessary to discipline market prices.
For example, in Qwest, the Commission specifically noted Qwest’s failure to
demonstrate actual or potential competition from competitors “that rely on their own
last-mile connections to serve customers.”*® For this reason, we considered only
facilities-based — or “owned” — connections in the analyses below.*

CLECs with Competing Facilities at Purchaser Locations. We begin by analyzing the

number of CLECs that report facilities at a special access purchaser location.

Table 1
Percentage of CLEC Providers at Purchaser Locations*

ILEC Only *** BEGIN HIGHLY CONFIDENTIAL ***
ILEC and 1 CLEC
ILEC and 2 CLECs

ILEC and 3+ CLECs
*** END HIGHLY CONFIDENTIAL ***

We find that *** BEGIN HIGHLY CONFIDENTIAL * ||

*** END HIGHLY CONFIDENTIAL *** of special access purchaser locations are
served by a single ILEC with no other facilities-based supplier reported present.

Locations where there are only two suppliers with special access facilities —an ILEC

40

41

42

Qwest Forbearance Order | 87.

In all calculations reported in this Declaration, Indefeasible Right of Use (“IRU”) facilities
are treated as CLEC-owned and Unbundled Network Element (“UNE”) and Unbundled Copper
Loops (“UCL”) facilities are treated as ILEC-owned.

See Zarakas/Gately Decl., Panel 5B. Purchasers are entities that buy a Dedicated Service in
a price cap area and include “ILECs, [CLECs], cable system operators, wireless providers,
satellite service providers, international service providers to and from points in the United States,
interconnected and non-interconnected VoIP providers, and certain information service providers
such as Internet access providers.” 2014 Order on Reconsideration at App. C.

13
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and a competing carrier — account for *** BEGIN HIGHLY CONFIDENTIAL ***
B - £\D HIGHLY CONFIDENTIAL *** of purchaser locations.**
Thus, almost all purchaser locations, *** BEGIN HIGHLY CONFIDENTIAL ***.
I - END HIGHLY CONFIDENTIAL ***, are served by only one or two
suppliers. Atonly *** BEGIN HIGHLY CONFIDENTIAL *** || N <
END HIGHLY CONFIDENTIAL *** of all locations are there as many as three
suppliers, and at *** BEGIN HIGHLY CONFIDENTIAL ** ||| N
END HIGHLY CONFIDENTIAL *** are there four or more suppliers.

27. CLECs with Nearby Purchasers. Even if one were to expand the geographic market to
the census block level to account for potential competition, there still would be few areas

in which there are four or more suppliers.

Table 2
Percentage of Census Blocks with ILECs and CLECs Providing Service*

ILEC Only *** BEGIN HIGHLY CONFIDENTIAL ***
CLEC Only
ILEC and 1 CLEC

ILEC and 2 CLECs

ILEC and 3+ CLECs
*** END HIGHLY CONFIDENTIAL ***
Note: Percentages do not sum to 100% because of rounding.

43 Calculations that report overall ILEC shares include data for all ILECs, not only those for
which individual shares are reported.

4 Zarakas/Gately Decl., Panels 4A & 4B.

14
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28. Specifically, the proportion of census blocks in which the ILEC is the only supplier is

*«** BEGIN HIGHLY CONFIDENTIAL *** || | I - =\D

HIGHLY CONFIDENTIAL *** 4 CLECS are the only supplier in *** BEGIN

HIGHLY CONFIDENTIAL *** ||} I - END HIGHLY

CONFIDENTIAL *** of census blocks. Similarly, *** BEGIN HIGHLY
CONFIDENTIAL * | R - EN\D HIGHLY
CONFIDENTIAL *** of census blocks are served by an ILEC and a single CLEC and
*** BEGIN HIGHLY CONFIDENTIAL *** ||} I - END
HIGHLY CONFIDENTIAL *** of census blocks are served by an ILEC and two
CLECs. *** BEGIN HIGHLY CONFIDENTIAL ** || I  END
HIGHLY CONFIDENTIAL *** of census blocks have four or more suppliers of
special access services.

29. For purposes of this analysis, we conservatively treat all CLECs that offer service to a
single location in a census block as serving the entire block. We note, however, that this
approach is likely to overstate potential competition at many purchaser locations. The
provision of service to some purchasers in a census block is not necessarily an indication
that a competitor can serve all buildings in that census block, or even that the “potential
competitor” provides the same special access service as the ILEC.

30. Moreover, use of the data compiled by the Commission from facility maps submitted by

CLECs, which simply provide information about the census blocks in which a CLEC

4 When the FCC data are organized by bandwidth, the ILECs are the only suppliers of

bandwidth in *** BEGIN HIGHLY CONFIDENTIAL *** falaied
END HIGHLY CONFIDENTIAL *** of all census blocks in which they provide service. See
Zarakas/Gately Decl., Table 6.

15
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has fiber-optic facilities (“fiber”), similarly would be inappropriate for purposes of
assessing potential competition. A CLEC may have installed fiber in a census block but
may not be able to serve any locations therein because, for example, it may not operate
an interconnection point within the census block. Moreover, a CLEC’s network
facilities often may be located at such a distance from the customer that the CLEC
would be unable to recoup the costs of extending its network facilities from future
sales.*® Notably, we find that in fewer than *** BEGIN HIGHLY CONFIDENTIAL
***- *** END HIGHLY CONFIDENTIAL *** of the census blocks in
which the FCC reports that at least one CLEC has fiber does any CLEC actually provide
service to a purchaser.*’

31. Collectively, the analyses outlined above demonstrate that, in the vast majority of
purchaser locations and census blocks, there are fewer suppliers of special access service
than are necessary for a fully competitive outcome. We base this conclusion on the
observation that the presence of more than two suppliers is necessary to achieve a

competitive outcome. We describe how the economic literature supports this conclusion

4 The distance of a CLEC fiber node from a customer location would provide useful

information about potential competition. For that reason, we will supplement our analysis by
analyzing data on the proximity of customer locations to the facilities of competitive suppliers if
the Commission decides to provide the data necessary to perform this analysis in this proceeding.
Our current analysis overestimates potential competition because it assumes that a CLEC with
customers anywhere in a census block is a potential competitor for any building in that census
block.

47 The Commission reports CLEC fiber facilities in *** BEGIN HIGHLY
CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL *** census
blocks, while we find that CLECs actually serve purchasers in *** BEGIN HIGHLY
CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL *** census
blocks. See Zarakas/Gately Decl., Table 8.

16
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below.*® Both the Commission*® and the Department of Justice®® have indicated that at
least four suppliers are necessary for competition, and we generally have employed this
threshold in discussing our results. Our conclusion, however, would be little changed if
instead we had assumed that only three competitors were sufficient to achieve

competitive outcomes. In*** BEGIN HIGHLY CONFIDENTIAL *** ||

48 See discussion infra at 1 45-47.

49 See, e.g., Policies Regarding Mobile Spectrum Holdings, Expanding the Economic and

Innovation Opportunities of Spectrum Through Incentive Auctions, Report and Order, 29 FCC
Rcd 6133, 1 (2014) (“Today, 92 percent of non-rural consumers, but only 37 percent of rural
consumers, are covered by at least four 3G or 4G mobile wireless providers’ networks. The
policies that we adopt today aim to address this discrepancy and ensure that all Americans,
regardless of whether they live in an urban, suburban, or rural area, can enjoy the benefits that
competition provides.”) (emphasis added); Applications of AT&T Inc. and Centennial
Communications Corp.; For Consent to Transfer Control of Licenses, Authorizations, and
Spectrum Leasing Arrangements, Memorandum Opinion and Order, 24 FCC Rcd 13915, 1 76
(2009) (“After performing a market-by-market analysis, we find, in the great majority of the 27
markets identified by the initial screen, no competitive concerns requiring remedy. For instance,
in most of these markets, there would be four or more competitors present post-transaction with
thoroughly built-out networks and the ability to offer competitive services.”) (emphasis added);
Application of AT&T Mobility Spectrum LLC and Consolidated Telephone Company for Consent
to Assign Licenses, Memorandum Opinion and Order, 30 FCC Rcd 9797, { 19 (2015) (“We find
that, notwithstanding the fact that AT&T would hold more than one-third of the below-1-GHz
spectrum post-transaction in this local market, the likelihood of competitive harm is low when
evaluating the particular factors ordinarily considered. The three other nationwide service
providers, Sprint, T-Mobile, and Verizon Wireless, each have significant market shares in this
rural market.”) (emphasis added).

%0 Complaint, U.S. v. AT&T, Inc., No. 1:11-CV-01560, { 41 (D.D.C. filed Aug. 31, 2011)
(“In the national market for mobile wireless telecommunications services provided to enterprise
and government customers, the proposed transaction effectively would reduce the number of
significant competitors from four to three. . . . The reduction in the number of bidders for
enterprise and government contracts to three . . . significantly increases the risk of
anticompetitive effects.”) (emphasis added); Ex Parte Submission of the United States
Department of Justice, GN Docket No. 09-51, at 15 (Jan. 4, 2010) (“Based in large part on its
extensive experience in evaluating horizontal mergers, the Department [of Justice] starts from
the presumption that in highly concentrated markets consumers can be significantly harmed
when the number of strong competitors declines from four to three, or three to two. This same
experience teaches us that consumers can enjoy substantial benefits when the number of strong
competitors rises from two to three, or three to four, especially if the additional competitor offers
products based on a new and distinct technology.”).
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I - END HIGHLY CONFIDENTIAL *** of census blocks in which special
access service is supplied, fewer than three facilities-based providers had any special
access purchasers, and there is little need to consider the competitiveness of a
marketplace in which only two suppliers are present. As the Commission noted in
Qwest, the assumption “that a duopoly always constitutes effective competition and is
necessarily sufficient to ensure just, reasonable, and nondiscriminatory rates” is
“inappropriate.”®* Moreover, fewer than three facilities-based providers supplied
service at *** BEGIN HIGHLY CONFIDENTIAL * || T
END HIGHLY CONFIDENTIAL *** of purchaser locations.

Special Access Share Analysis

Although counts of the number of CLECs that serve any purchasers using their own
facilities are better measures of competitiveness than are counts based on whether a
CLEC has facilities in an area, they provide little information about the extent to which
CLECs have actually captured market share. In particular, the fact that a CLEC serves
at least one purchaser in a census block gives no indication of the magnitude of that
CLEC’s sales volumes and revenues within that area.

In attempting to measure competitiveness, we were able to assign a large percentage of
special access purchasers to census blocks. This enabled us to calculate market shares
based on the quantities, measured by total bandwidth, of special access services sold at
the census block level.

We also were able to calculate revenue-based market shares for the areas comprised by

the footprint (the total area in which the ILEC is the incumbent local carrier) of each of

51

Qwest Forbearance Order { 29.
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the major ILECs, both for all special access services sold and for individual special
access services.> Within the footprint of a single ILEC, the presence of CLEC facilities
varies greatly. Thus, these ILEC-footprint revenue-based shares are likely to overstate
significantly the extent of competition in many smaller geographic areas.
35. In performing our calculations of both bandwidth-based and revenue-based market
shares, we assigned to CLECs only the sales that were made using their own facilities.
36. Bandwidth-Based Concentration. For the analysis set forth below, we used data on the

total bandwidth that was supplied to customer locations that could be determined.

%2 Because we found that a very large percentage of the carrier billing data that were

collected by the Commission were missing usable purchaser location data, we were unable to
calculate market shares based on revenues at the census block level. Although we believe that
some of these data are for interoffice transport with no identifiable locations, the ILECs’
“explanatory notes” indicate that the ILECs themselves do not know many purchaser locations.
As a result, we do not know which missing locations to assign to transport and which to treat as
unknown. For that reason, we are unable to calculate revenue-based market shares at a more
granular geographic level at this time.
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Table 3
Distribution of Firm Concentration (HHI) Based on Bandwidth Sold®3
Census Blocks in Which an ILEC All Census Blocks in Which
Provides Special Access Special Access Is Provided
HHI Number Percentage Number Percentage

*** BEGIN HIGHLY CONFIDENTIAL ***

***END HIGHLY CONFIDENTIAL ***

37. We find that, in all census blocks where special access service is provided by an ILEC,
the Herfindahl-Hirschman Index (“HHI) is 10,000 in *** BEGIN HIGHLY
CONFIDENTIAL ** | I ** END HIGHLY CONFIDENTIAL ***
of census blocks; between 7,500 and 10,000 in *** BEGIN HIGHLY
CONFIDENTIAL *** || ** END HIGHLY CONFIDENTIAL ***;
between 5,000 and 7,500 in *** BEGIN HIGHLY CONFIDENTIAL *** ||l
I < END HIGHLY CONFIDENTIAL ***; and between 2,500 and 5,000 in
*** BEGIN HIGHLY CONFIDENTIAL *** ||| | | Il ~ END HIGHLY

CONFIDENTIAL ***. Thus, the HHI exceeds 5,000 in *** BEGIN HIGHLY

CONFIDENTIAL * | R - EN\D HIGHLY

% See Zarakas/Gately Decl., Panels 7A & 7B.
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CONFIDENTIAL *** of census blocks. Importantly, the Merger Guidelines
characterize a market with an HHI above 2500 as “Highly Concentrated,” and the HHIs
in =** BEGIN HIGHLY CONFIDENTIAL * ||
. *** END HIGHLY CONFIDENTIAL *** census blocks exceed this threshold, in
most by a very substantial amount.>*

38. Moreover, these measures of concentration change very little when one also takes into
account census blocks in which CLECs are the only provider(s). Specifically, we find
that, in all census blocks where special access service is provided by either a CLEC or
an ILEC, the HHI is 10,000 in *** BEGIN HIGHLY CONFIDENTIAL ***-
I - END HIGHLY CONFIDENTIAL *** of census blocks; between
7,500 and 10,000 in *** BEGIN HIGHLY CONFIDENTIAL *** ||
*** END HIGHLY CONFIDENTIAL ***; and between 5,000 and 7,500 in ***
BEGIN HIGHLY CONFIDENTIAL *** ||l < END HIGHLY
CONFIDENTIAL ***, Thus, the HHI exceeds 5,000 in over *** BEGIN HIGHLY
CONFIDENTIAL *** |l *** END HIGHLY CONFIDENTIAL *** of
census blocks. Again, *** BEGIN HIGHLY CONFIDENTIAL *** ||| Gz
I - £\D HIGHLY CONFIDENTIAL *** census blocks
exceed the threshold for being deemed “Highly Concentrated.”

39. Revenue-Based Shares. As noted, we calculated revenue-based shares at the “footprint”
level for each of the major ILECs both for all special access services sold and for five

bandwidth “buckets.” This degree of aggregation was necessary due to the manner in

% U.S. Department of Justice and the Federal Trade Commission, Horizontal Merger
Guidelines, 1 5.3 (Aug. 19, 2010), http://www.justice.gov/atr/horizontal-merger-guidelines-
08192010.

21



REDACTED - FOR PUBLIC INSPECTION

which the data were supplied to the Commission and is likely to overestimate

competition in many smaller geographic areas.

Table 4
ILEC Share of Special Access Revenues in Its Territory®®

ILEC Revenue Share

Verizon *** BEGIN HIGHLY CONFIDENTIAL ***

AT&T
CenturyLink
Frontier
Windstream
Others

Weighted-Average ILEC
Share *** END HIGHLY CONFIDENTIAL ***

40. These data show that the weighted-average ILEC share of revenues of all special access
services combined is *** BEGIN HIGHLY CONFIDENTIAL ** || G
*** END HIGHLY CONFIDENTIAL *** with a relatively small variation among

carriers.>” For example, Verizon’s share is *** BEGIN HIGHLY CONFIDENTIAL

% See Zarakas/Gately Decl., Panel 3F. The revenues of an ILEC-owned CLEC entity that
operates in that ILEC’s footprint have been included in the ILEC’s revenues. See id. { 11(c).

% Asnoted in the Zarakas/Gately Declaration, the calculation of the total ILEC revenue

percentage included all CLEC circuits that could not be mapped to an ILEC footprint. As a
result, the total ILEC share is less than the weighted average of the individual ILEC shares.

5 Note that a share of *** BEGIN HIGHLY CONFIDENTIAL *** ||jjjij ~** END
HIGHLY CONFIDENTIAL *** implies an HHI no smaller than *** BEGIN HIGHLY
CONFIDENTIAL ***- *** END HIGHLY CONFIDENTIAL *** — that would be the
case if there were a very large number of CLECs none of which had a significant market share —
but the HHI in a “typical” market is almost certainly substantially higher.
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< I - £\D HIGHLY CONFIDENTIAL *** and

Windstream’s share is *** BEGIN HIGHLY CONFIDENTIAL *** ||
B < END HIGHLY CONFIDENTIAL *** AT&T’s share is about ***
BEGIN HIGHLY CONFIDENTIAL *** |} *** END HIGHLY

CONFIDENTIAL ***

Table 5
ILEC Share of Special Access Revenues by Bandwidth>®
Bandwidth ILEC Share of Revenues
0-10 Mbps *** BEGIN HIGHLY CONFIDENTIAL ***
10-50 Mbps
50-200 Mbps

200-800 Mbps
Above 800 Mbps

*** END HIGHLY CONFIDENTIAL ***

41. When disaggregated into bandwidth “buckets,” ILEC revenues account for about ***

BEGIN HIGHLY CONFIDENTIAL *** ||} I - END HIGHLY
CONFIDENTIAL *** of special access revenues for 0-10 Mbps service, *** BEGIN
HIGHLY CONFIDENTIAL *** || I - END HIGHLY
CONFIDENTIAL *** for 10-50 Mbps, *** BEGIN HIGHLY CONFIDENTIAL
< | < END HIGHLY CONFIDENTIAL *** for 50-200 Mbps,
*** BEGIN HIGHLY CONFIDENTIAL *** |||} |} } Il > END HIGHLY

CONFIDENTIAL *** for 200-800 Mbps, and *** BEGIN HIGHLY

58

Zarakas/Gately Decl., Table 3.
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CONFIDENTIAL *** | l] *** END HIGHLY CONFIDENTIAL *** for
bandwidths greater than 800 Mbps. As discussed in somewhat more detail below,® the
fact that CLECs have captured a portion of revenues from the provision of special access
services should not be interpreted to mean that they act as a significant constraint on
ILEC prices for those services.

42. As noted above, irrespective of the way in which special access services are assigned to
antitrust markets, the same findings emerge: each of these services is supplied in
markets that are highly concentrated and the ILECs generally face little or no
competition in their provision of special access services. In particular, the data that we
have analyzed support the following conclusions. First, in many areas, there are no
providers with facilities that can provide special access services that compete with those
of the ILEC.%% Second, even in areas where CLEC providers have facilities, many have
failed to acquire any special access purchasers.®! Third, CLECs with purchasers of
special access services tend to be few in number in many areas,® such that the

competition faced by the ILECs is often not as intense as they claim.®® Fourth, the

% See 148 infra.

0 See 1 28 supra (showing that there is a single facilities-based supplier in the majority of
census blocks).

61 See 1 30 supra (showing that there are no CLECs with customers in many census blocks
where CLEC fiber is present).

62 See 1 28 supra (showing that, even in census blocks where CLECs have customers, they
tend to be few in number).

63 See, e.g., Letter from Keith M. Krom, AT&T General Attorney & Associate General
Counsel, to Marlene H. Dortch, FCC Secretary, WC Docket No. 05-25,a t 2 (filed Oct. 13, 2015)
(asserting that there are “many alternatives to price cap LEC offerings” and that “evidence
abounds that special access competition has become even more intense”); Letter from Diane
Griffin Holland and Patrick S. Brogan, USTelecom, to Marlene H. Dortch, FCC Secretary, WC
Docket No. 05-25, at 2 (filed Sept. 24, 2015) (claiming that “the marketplace for special access
and high-capacity services is robust and highly-competitive”); Letter from Curtis L. Groves,
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ILECs still continue to capture a very large share of all special access service volumes in
the great majority of census blocks, which is a further indication of the limited

competition that they often face.®*

V. THE ECONOMIC LITERATURE CONCLUDES THAT SEVERAL PROVIDERS
ARE NEEDED TO CONSTRAIN PRICING

43. A substantial body of empirical evidence concludes that high firm concentration often
leads to higher prices. The preponderance of this evidence suggests that markets with a
small number of firms, or markets in which a few firms have very large market shares,
tend to have higher prices than those in which concentration is lower. As we have
shown above, in the case of special access, the ILEC is the only service provider in the
vast majority of building locations and there are no more than two facilities-based
providers in the vast majority of significantly larger census block areas.

44. Schmalensee succinctly summarizes the results of this literature: “In cross-section
comparisons involving markets in the same industry, seller concentration is positively
related to the level of prices.”® Similarly, Sutton observes that the idea that “a fall in
concentration will lead to a fall in prices and price-cost margins is well supported both
theoretically and empirically.”®® Pautler observes that “several studies of

price/concentration relationships indicate that prices are higher where concentration is

Verizon, to Marlene H. Dortch, FCC Secretary, WC Docket No. 05-25 (filed Sep. 24, 2015)
(describing extensive competition from cable providers, CLECs, and fixed wireless providers).

64 See n.45 supra.

5 R. Schmalensee, “Inter-Industry Studies of Structure and Performance,” Handbook of

Industrial Organization, VVol. 11, R. Schmalensee and R.D. Willig (Editors), Amsterdam: North-
Holland, 1989, p. 988.

66 J. Sutton, “Market Structure: Theory and Evidence,” in Handbook of Industrial

Organization, Vol. Ill, M. Armstrong and R.H. Porter (editors), North-Holland, 2007, p. 2307.
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higher or the number of sellers is lower.”®” Finally, Coates and Hubbard note that
“empirical studies of auction markets and various industries, such as airlines, railroads,
books, and pharmaceuticals, show prices declining as the number of bidders or rivals
increases and as concentration of sales in a few firms declines.”®®

45. With respect to the number of competitors that are needed to discipline pricing
effectively, the economic literature generally supports a finding that many competitors
are required and that each additional competitor’s incremental effect on price diminishes
as the number of competitors increases. For example, in food retailing, Lamm found
that “it is clear that growth in the 3 largest firms’ shares have a significant positive effect
on prices,” while “an increase in the market share of the fourth largest firm causes a
reduction in food prices.”®® Similarly, in a recent analysis of the determinants of the sale
prices of condominium apartments, Hungria-Gunnelin found that the “effect of the
number of bidders . . . is strongly significant” — “starting at one bidder, the increase in
price when adding one more bidder is 3.9 percent and the corresponding increase when
going from five to six bidders is 1.9 percent.”’® Brannman, Klein and Weiss found “a

systematic tendency for the winning bid to decline as the number of bidders [to

7 P.A. Pautler, “Evidence on Mergers and Acquisitions,” The Antitrust Bulletin, 2003, pp.
188-89.

68 J.C. Coates and R.G. Hubbard, “Competition in the Mutual Fund Industry: Evidence and
Implications for Policy,” John M. Olin Center for Law, Economics, and Business, Harvard
University, Discussion Paper No. 592, August 2007, p.11.

8 R.M. Lamm, “Prices and Concentration in the Food Retailing Industry,” Journal of
Industrial Economics, 1981, p. 75 (emphasis added).

0 R. Hungria-Gunnelin, “Impact of Number of Bidders on Sale Price of Auctioned
Condominium Apartments in Stockholm,” International Real Estate Review, Vol. 16, No. 3, pp.
274-95.
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underwrite tax exempt bonds] increases”’* and that even the effect of adding an 8™
bidder was statistically significant.’?

46. Using a different approach, Geithman, Marvel, and Weiss attempted to identify a
“critical” level of concentration, the level at which prices begin to increase in particular
industries.” In gasoline retailing, they found a critical two-firm concentration ratio of
about 35 percent and a critical four-firm ratio of about 50 percent’® and in general
obligation bond underwriting they found a critical four-firm concentration ratio of about
50 percent.”

47. These studies all support the unsurprising conclusion that multiple providers are needed
to ensure that a competitive outcome is achieved. While the exact number may be

different in different industries, based on their different cost and demand characteristics,

L. Brannman, J.D. Klein, and L.W. Weiss, “The Price of Effects of Increased Competition
in Auction Markets,” Review of Economics and Statistics, 1987, p. 27.

2 |d. at Table 1. Note, however, that Kwoka found that, although more than two competitors
were needed in a market to effectively discipline pricing, “[I]arge market shares for the two
leading firms seem most decisive for industry price-cost margins, with a depressing effect from a
sufficiently large third share.” J.E. Kwoka, “The Effect of Market Share Distribution on Industry
Performance,” The Review of Economics and Statistics, 1979, p. 108. This result suggests that
there may be circumstances in which the presence of a strong third firm may lead to lower prices
and that the presence of additional firms beyond the three largest may have little or no effect.
However, Mueller and Greer, who re-analyzed Kwoka’s data, found that “the fourth firm as well
as groups of firms below the top two possess characteristics similar to that of the third firm.”
W.F. Mueller and D.F. Greer, “The Effect of Market Share Distribution on Industry
Performance: Re-Examined,” The Review of Economics and Statistics, 1984, p. 357. That is,
they found that the presence of additional firms beyond the three largest may lead to lower
prices.

& F.E. Geithman, H.P. Marvel, and L.W. Weiss, “Concentration, Price, and Critical
Concentration Ratios,” Review of Economics and Statistics, 1981.

74 Id. at 349-52. The four-firm concentration ratio is the proportion of total industry sales
accounted for by the four largest firms and the two-firm concentration ratio is the proportion
accounted for by the two largest firms.

®1d. at 348.
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it is likely that four — and certainly more than two — providers are needed to give a
competitive outcome in the special access markets under consideration in this
proceeding. Under any of the approaches described above, the critical thresholds are not
satisfied in almost all of the special access markets that we have analyzed. As detailed
herein, in the great majority of instances, the number of CLECs — whether measured by
the number providing special access service at a purchaser location or the number
having special access purchasers in a census block — generally falls short of the number
that is usually required to achieve the lowest prices in a market. Similarly, the market
shares of the ILECs — whether measured by their shares of special access capacity sold
in a census block or their shares of special access revenues in their respective footprints
— generally far exceed the levels at which large firms are able to raise prices above
competitive levels. On the basis of this evidence, it is reasonable for the Commission to
conclude that the structures of most special access product and geographic markets are
unlikely to result in the prices that would prevail in a competitive marketplace.

We further note that our findings are not affected significantly by the fact that CLECs
have captured some purchasers of special access services. This is so for several reasons.
First, at almost all purchaser locations that are served by an ILEC there are very few
CLECs with competing facilities and the number is still very small if one counts CLECs
with customers in the same census block as the ILEC. Moreover, the facilities of many
of these “nearby” CLEC:s are likely to be at some distance from, and require costly
extensions to serve, the locations of many purchasers. As a result, a purchaser faced
with an ILEC price increase may have few if any alternatives to which to turn. Second,

CLECs may not be able to provide services that are comparable to those of the ILEC in
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many of these areas and, even if they could, they may face significant difficulties in
expanding their capacity to do so. As a result, CLECs may be limited in their ability to
absorb customers who wish to shift their special access purchases from an ILEC.
Finally, terms and conditions in ILEC contracts impede customers from shifting more
than a small portion of their purchases to a CLEC without experiencing a substantial
increase in the costs of their remaining purchases. For all of these reasons, it is unlikely
that the elasticity of demand faced by an ILEC is so high that it severely limits the

ILEC’s ability to raise prices.
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Intellectual Property Law, Cheltenham, UK and Northampton, MA, USA: Edward Elgar
Publishing, 2007. An earlier version appeared as The Rand Corporation, R-3546-NSF, October
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"The Determinants of Network Television Program Prices: Implicit Contracts, Regulation, and
Bargaining Power,” The Bell Journal of Economics, Autumn 1983 (with J.R. Woodbury and
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1976.

"The Value of Television Time," Southern Economic Journal, January 1976. An earlier version
appeared as The Value of Television Time and the Prospects for New Stations, The Rand
Corporation, R-1328-MF, October 1973.

"The Economics of the Network-Affiliate Relationship: Reply,” American Economic Review,
December 1975 (with R. Soligo).

"Market Size, VHF Allocations, and the Viability of Television Stations,” Journal of Industrial
Economics, September 1975 (with P.J. Hanley).

"The Economics of the Cable Television 'Consensus,™ Journal of Law and Economics, April
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of Florida, Tampa Division on behalf of Comcast Cablevision of West Florida, Inc., February 5,
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Nextel, May 28, 2011. In the Matter of Applications of AT&T Inc. and Deutsche Telekom AG For
Consent to Transfer Control of Licenses and Authorizations, WT Docket No. 11-65.
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Sprint Nextel, June 17, 2011. In the Matter of Applications of AT&T Inc. and Deutsche Telekom
AG For Consent to Transfer Control of Licenses and Authorizations, WT Docket No. 11-65.
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Company, L.P., November 23, 1998. In the Matter of GTE Corporation, Transferor, and Bell
Atlantic Corporation, Transferee, for Consent to Transfer of Control, Application for Transfer of
Control, Public Interest Statement.
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Woodbury, D. P. O’Brien, and S. X. Moresi. To the Federal Communications Commission on
behalf of Tele-Communications, Inc., August 14, 1998. FCC Notice of Proposed Rulemaking In
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