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EXECUTIVE SUMMARY

Special access circuits form the backbone of the nation’s broadband economy.  From 

banks, to schools, to local governments, to competitive wireless and wireline broadband 

providers, a huge range of companies and their customers depend on the dedicated bandwidth 

services that special access connections offer.  For too long, however, the marketplace for special 

access services has been fundamentally broken.

Recognizing the ongoing damage to the economy and competition, the Federal 

Communications Commission (“FCC” or “Commission”) initiated this tariff investigation in 

conjunction with the larger special access proceeding in order to fix this broken market.  This

proceeding addresses one way in which the incumbent local exchange carriers (“incumbent 

LECs”) abuse and seek to perpetuate their market power—the use of unjust and unreasonable 

terms and conditions in special access offerings.

The four incumbent LECs under investigation have maintained their dominance over 

special access services through the combined operation of a set of interwoven terms and 

conditions that force purchasers to commit all or nearly all of their special access demand to the 

dominant incumbent. In Sprint Corporation’s (“Sprint”) experience, the incumbent’s strategy is,

first, to offer purchasers a “your money or your life” choice.  Sprint must either accept a loyalty 

commitment that locks it into purchasing a huge percentage of its special access connections 

from the incumbent, or else (1) face “rack” rates so high that they inhibit Sprint’s ability to 

compete with the very same incumbent and/or (2) forego the circuit “portability” option needed 

to serve shifting consumer demand.  This is a win-win situation for the incumbent.  Whatever 

choice Sprint makes, the incumbent wins, and competition loses.
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Once subject to a loyalty commitment, purchasers then face other provisions that work to 

undermine competitive entry.  If a purchaser falls short of its loyalty commitment because it 

attempts to turn to a competitive provider for TDM or Ethernet service, the incumbent LECs 

impose a punitive “shortfall penalty.”  This penalty can exceed the amount the purchaser would 

have paid by simply meeting its commitment.  If a purchaser wants to reduce its commitment in 

advance to avoid the outrageous shortfall penalty, it then faces a similarly punitive “buy-down 

penalty.”  In order to force purchasers to ratchet up their commitment levels, the incumbent 

LECs charge a perverse and equally exorbitant “overage penalty” when a purchaser buys too 

many special access circuits without increasing its loyalty commitment.  Once a purchaser raises 

its loyalty commitment level to avoid this penalty, the new level becomes the standard against 

which the incumbent LEC determines whether to impose shortfall penalties.

This interconnected terms-and-conditions scheme is a clear manifestation of the 

incumbent LECs’ market power, and it has obvious anticompetitive effects.  As the 

Commission’s recent data collection demonstrates, an incumbent LEC is the sole provider of 

special access services in an extraordinarily high *** BEGIN HIGHLY CONFIDENTIAL ***

*** END HIGHLY CONFIDENTIAL *** of locations where special access 

services are currently being purchased.  Consequently, purchasers must buy all of their 

connections from the incumbent in these areas. If the purchaser requires additional connections 

over time, the incumbent’s terms and conditions work together to lead the purchaser to 

undermine competitive entry.  Unless a competitor enters the market quickly enough to meet 

small increases in marginal demand, the purchaser must increase its commitment to the 

incumbent.  Loyalty commitments mean that the bulk of demand is locked up, and, as a result, 

competitive providers can address only a very small portion of the special access market at any 
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one time. Because so little demand escapes the grasp of the incumbent LEC loyalty plans, there 

is little chance that competitive providers will be able to justify the significant investment 

required for them to deploy the ubiquitous or nearly ubiquitous facilities that would allow them 

to provide meaningful competition at most locations nationwide. The only other alternative left 

for special access purchasers is to maintain their existing commitment levels and pay the 

incumbents’ exorbitant overage penalties for additional circuits so that they are free to purchase 

from a competitor when there is enough demand to attract entry.  By raising the costs of

competitors like Sprint or competitive local exchange carriers (“competitive LECs”) in this way,

the incumbents undermine their rivals’ ability to compete against them for retail mobile phone 

customers or fixed business broadband customers.

For many years, special access purchasers have urged the Commission to act against 

these unjust and unreasonable loyalty plans.  And, for many years, the incumbent LECs have 

simply dismissed purchasers’ concerns.  Now, the Commission has initiated an investigation that 

has forced the incumbent LECs to justify the competition-killing provisions they have forced on 

purchasers, to the detriment of competition, not only in the special access marketplace, but also 

in the mobile broadband marketplace.

The information the Commission has now gathered—both in this investigation and in the

special access data collection—is stunning.  It confirms that the Commission must act swiftly to 

mitigate the harm the incumbent LECs have caused, and will continue to cause, wireless and 

business broadband competitors and consumers nationwide.

The incumbent LECs argue that the Commission should allow them to continue their 

anticompetitive behavior for three basic reasons, none of which has merit.  First, the incumbent 

LECs claim that they face effective competition that disciplines their ability to exploit their 
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power.  The Commission’s special access data collection firmly refutes this claim.  The data 

demonstrate that, in the vast majority of locations throughout the country where they offer 

special access services, the incumbent LECs are the only facilities-based providers of DS1 or 

DS3 (or Ethernet of similar capacities) services.  And in the vast majority of locations where 

there is a modicum of competition, there is inadequate competition to discipline anticompetitive 

behavior.  Indeed, there are three or more facilities-based special access providers in only a tiny 

percentage of locations, specifically *** BEGIN HIGHLY CONFIDENTIAL ***  

*** END HIGHLY CONFIDENTIAL ***   

The incumbent LECs attempt to escape this evidence by claiming that the presence of a 

single competitive LEC’s fiber in a census block—even if no competitor has a single customer,

and even if this fiber merely transits the census block—somehow represents effective 

competition for all incumbent LEC product offerings at every location in the census block.  

Worse yet, the incumbents argue that the FCC should treat press releases by cable companies as 

conclusive evidence of the presence of competitors with real customers in a geographic market 

or as an indication that the cable companies will voluntarily provide wholesale services to 

competitors like Sprint with whom they directly compete for retail business broadband 

customers.  These arguments are inconsistent with Commission precedent and basic economic 

theory.  The Commission should reject these attempts to convince the FCC to: (1) ignore 

differences in capacity-based special access product markets when analyzing potential 

competition; (2) ignore the significant investments of costs and time that would be needed to 

convert fiber facilities into TDM offerings at a particular location (i.e., the substantial 

undertakings that would have to be completed in order for competitive LECs with no customers 
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in a census block to be considered a realistic alternative); and (3) reverse its position that at least 

three or more competitors are generally needed for effective competition.

Second, the incumbent LECs attempt to justify their loyalty plans through a series of 

false assertions.  For example, the incumbents assert that their loyalty plans are merely term and 

volume discount plans.  The Commission’s review of these plans will show that this is simply 

wrong.  As noted above, loyalty provisions, unlike true volume plans, are based on maintaining 

loyalty and not on the number of lines committed.  Pursuant to the incumbent LEC plans, the

benefit for a customer that makes a 90 percent commitment on a total of 100 lines is the same as

the benefit for a customer that makes a 90 percent commitment on a total of 1,000 lines.  That is 

not a volume discount. The incumbent LECs also attempt to justify their exorbitant penalty 

structures, but they are unable to explain why it is reasonable to impose penalty amounts that 

bear no relationship to the costs of a shortfall or early termination, and that frequently exceed 

even the amount the customer would pay if it met its commitment level.  Nor can the incumbent 

LECs justify the size of their overage penalties, which serve to prevent purchasers from ever 

amassing enough uncommitted demand to spur competitive entry, rather than to compensate 

incumbents for their costs.

Third, the incumbent LECs claim that their anticompetitive loyalty provisions are not 

unjust and unreasonable because purchasers can avoid them by paying month-to-month rack 

rates or forgoing circuit portability.  But this is nothing more than the “your money or your life” 

choice discussed above and does not excuse the incumbents’ behavior. As established by the 

special access data collection, and confirmed by other evidence in the special access record, 

incumbents’ rack rates are so high that they unreasonably drive up the costs of Sprint and other 

competitors, which undermines their ability to compete with the incumbents for mobile phone 
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and fixed business customers. Purchasers’ only other choice is to accede to the incumbents’ 

demands for loyalty, which restricts special access competition. Furthermore, circuit 

portability—whereby the incumbent LEC waives crushing early termination liabilities for 

purchasers that need to move circuits from one location to another to meet consumer demand—is 

essential for the incumbents’ competitors, companies that purchase thousands of circuits and that 

must activate and deactivate circuits on a daily basis based on customer requests.

Because incumbent LEC loyalty schemes are designed to restrict competition, and the 

incumbents have failed to offer any reasonable alternative explanation for their anticompetitive 

behavior, the Commission should immediately conclude that the practices at issue in this 

investigation are unjust and unreasonable.  Based on this finding, the Commission should declare 

that incumbent LECs cannot enforce their punitive penalties against purchasers who terminate 

loyalty plans or whose TDM purchases fall below their commitment levels.  At minimum, the 

Commission should give purchasers a “fresh look” until the Commission can implement 

comprehensive special access reform. While these remedies would not address the fundamental 

dysfunction of the special access marketplace, and will allow purchasers to benefit from 

competition only in the very small number of locations where competition exists, it nonetheless

would provide some near-term relief as the Commission completes more comprehensive 

regulatory reform.
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INTRODUCTION AND SUMMARY

Eliminating the chokehold that incumbent LEC loyalty plans place on competition is an 

essential element of the Commission’s efforts to reform the broken special access marketplace.  

Incumbents are the dominant providers of special access today, and their dominance is at its 

height in relation to the DS1 and DS3 services at issue in these investigations.  The incumbents 

have maintained their dominance through the use of a loyalty commitment scheme that they 

impose through special access terms and conditions and enforce with punitive shortfall penalties, 

excessive buy-down penalties, and overage penalties that ensure the incumbent LECs capture 

growth in special access demand.  Without Commission intervention, the incumbents will 

continue to undermine purchasers’ efforts to convert to IP-based services, harm competition in 

the mobile and fixed broadband marketplaces, and injure consumers.
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In response to the Bureau’s Designation Order, the incumbent LECs offer three baseless 

attempts to justify their unreasonable practices.  First, the incumbents claim that effective 

competition disciplines their ability to impose unreasonable terms and conditions with respect to 

the TDM circuits at issue in these investigations.  The FCC’s recent special access data 

collection demonstrates that this claim is false.  An incumbent LEC is the only facilities-based 

provider of special access services in a huge percentage of locations nationwide where they 

provide such services, specifically in *** BEGIN HIGHLY CONFIDENTIAL ***  

*** END HIGHLY CONFIDENTIAL *** of such locations.  Even in locations where there is 

a modicum of competition, there is usually only insufficient competition in the form of one 

competitor.  Specifically, in an enormous *** BEGIN HIGHLY CONFIDENTIAL ***  

*** END HIGHLY CONFIDENTIAL *** of locations where an incumbent LEC 

offers service, only the incumbent or the incumbent and one other company provides facilities-

based special access services.  In fact, even assuming that the presence of three facilities-based 

special access providers is sufficient to discipline incumbent rates, terms and conditions, 

effective competition would only exist in a tiny fraction of locations.  There are three facilities-

based providers of these services in only *** BEGIN HIGHLY CONFIDENTIAL ***  

*** END HIGHLY CONFIDENTIAL *** of locations, and four or more facilities-

based providers of these services in only *** BEGIN HIGHLY CONFIDENTIAL ***  

*** END HIGHLY CONFIDENTIAL*** of locations.   

Incumbents attempt to escape these numbers by arguing that they face effective 

competition if a single competitive LEC reports any fiber facilities, even if the competitor does 

not have a single customer in that area, or if the competitor offers special access service of any 

capacity level at any location in a census block.  Furthermore, and with a straight face, the 
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incumbents argue that the FCC should give press releases by a cable company the same weight

as the presence of competitors with real customers in a geographic market.  The FCC should 

reject these arguments.  They are inconsistent with Commission precedent and basic competition 

economic theory because they: (1) ignore differences in capacity-based special access product 

markets when analyzing potential competition; (2) ignore the significant investments of costs and 

time that would be needed to convert fiber facilities into TDM offerings at a particular location 

within a census block; and (3) imply that a duopoly represents effective competition.

Second, the incumbent LECs mischaracterize their anticompetitive terms and conditions 

as basic term and volume discount plans.  Examination of the plans refutes the incumbents’ 

argument. The incumbent LECs base their loyalty provisions, unlike true volume plans, on 

maintaining loyalty and not on the number of lines committed.  For example, the benefit for a 

customer that makes a 90 percent commitment on a total of 100 lines is the same as the benefit 

for a customer that makes a 90 percent commitment on a total of 1,000 lines.  That is not a 

volume discount.

Third, the incumbents falsely claim that purchasers can avoid their loyalty scheme by 

purchasing services at exorbitant rack rates or forgoing the circuit portability that allows

incumbents’ mobile phone and fixed-line competitors to relocate connections to meet consumer 

demand.  But using loyalty provisions and excessive rack rates that force purchasers into a “your 

money or your life” choice is hardly an effective argument that incumbent behavior is just and 

reasonable.  Sprint and other purchasers must either (1) accept a loyalty commitment that locks 

the company into purchasing a huge percentage of all of its special access connections from the 

incumbent, or (2) face rack rates so high that they inhibit the company’s ability to compete with 

the very same incumbents for mobile phone and fixed business customers and/or forgo the 
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portability provisions needed to serve shifting consumer demand.  This is a win-win situation for 

the incumbent.  Whatever choice a purchaser makes, the incumbent wins, and competition loses.

As Sprint’s efforts to overhaul its network show, the aggregate impact of the incumbents’ 

loyalty plans is having a detrimental effect on the IP transition.  Despite embarking on a massive 

quest to upgrade every macrocell in its network to Ethernet, a project Sprint referred to as 

“Network Vision,” Sprint was generally unable to secure competitive pricing.  While Sprint was 

able to attract a few alternative vendors in some locations, the majority of its backhaul circuits 

and expenses remained with the incumbent LECs.  In many locations, Sprint was unable to 

secure Ethernet bids at all and had to remain with incumbent LEC-supplied TDM backhaul.  

Even where Sprint did receive multiple bids, the pricing was still frequently well above 

competitive levels because of the lack of sufficient competition to discipline pricing.  Duopolies 

simply have not led to competitive prices.  And in the few locations where Sprint was able to 

contract with a competitive Ethernet provider, Sprint was forced to pay massive shortfall, buy-

down, and early termination penalties using resources that it could have devoted to increasing 

and improving connectivity for consumers. In other words, even when competitive offerings 

prevailed, the incumbent LECs still were able to exploit their unjust terms and conditions to 

undermine Sprint’s ability to compete fully with AT&T and Verizon in the mobile broadband 

market.  Finally, though Network Vision was itself a unique project, the anticompetitive harm 

Sprint suffered was not.  Indeed, incumbent LEC loyalty plans impose even more significant 

costs on everyday efforts by Sprint and other purchasers, and significantly raise the barriers to 

switching incumbents’ TDM circuits to competitors’ Ethernet services.

It has been more than a decade since the Commission began considering special access 

reform.  Action is long overdue.  The FCC has the answers to its questions on terms and 
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conditions, and the Commission now has the opportunity to take one important step on the path 

to addressing the fundamentally broken special access marketplace by finally declaring that 

incumbent LECs’ efforts to use onerous terms and conditions to undermine competition are 

unjust and unreasonable. Based on this finding, the Commission should declare that the 

unreasonable terms—the loyalty provisions and unjustified penalties that enforce them—are 

unenforceable. At the same time, the Commission should give special access purchasers a “fresh 

look” that would allow them to exit incumbent LEC loyalty plans and purchase from alternative 

vendors where possible.  Clearly, this remedy would not address the larger competition problems 

that plague the special access marketplace, and would allow purchasers to benefit from 

competition only in the very small number of locations where competition exists.  Nevertheless, 

it would provide some much-needed immediate relief as the Commission completes more 

comprehensive special access regulatory reform.

I. THE SPECIAL ACCESS MARKETPLACE IS FUNDAMENTALLY BROKEN.

Based on their direct cases, the incumbent LECs would have the Commission believe 

that, in the past few years, competitive special access providers have managed to erase the 

entrenched advantages that incumbents have built and enjoyed over the course of many decades.  

Those arguments are untrue.  As the Commission’s data collection confirms, incumbents face 

little competition and remain the overwhelmingly dominant providers of special access services 

throughout the vast majority of the United States.  

Incumbent LECs cannot escape this reality by diminishing the significance of TDM-

based services.  As discussed below, TDM-based services remain an essential part of the 

business broadband marketplace, and the companies that make up the backbone of the U.S. 

economy continue to pour billions of dollars into these services that are predominantly provided 

by incumbents. In fact, the FCC’s data show that the overwhelming bulk of all special access 
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connections are the very products at issue in this proceeding.  Specifically, *** BEGIN 

HIGHLY CONFIDENTIAL ***  *** END HIGHLY CONFIDENTIAL *** of all 

special access connections are in the 0-10 Mbps and 10-50 Mbps product markets, which 

includes DS1s, DS3s, and Ethernet-based connections at similar capacity levels.

The data are clear: incumbent LECs have long possessed, continue to possess, and 

liberally exercise market power in the provision of the special access services at issue in these 

investigations, and no competitive provider or set of providers has magically emerged to erase 

that dominance. 

A. The Data Collection Confirms the Utter Lack of Effective Special Access
Competition, Especially in the Provision of Lower-Capacity Circuits.

In an enormous *** BEGIN HIGHLY CONFIDENTIAL *** *** END 

HIGHLY CONFIDENTIAL *** of locations served today by special access (i.e., buildings and 

cell towers), the incumbent LEC is the only facilities-based provider of DS1, DS3, or similar 

Ethernet connections.1 Similarly, across all services in the 0-50 Mbps category, which includes 

DS1, DS3, and similar Ethernet connections, incumbent LECs account for a staggering ***

BEGIN HIGHLY CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL 

*** of all special access revenues.2

Even in locations where there is some competition, there are almost always too few 

competitors to create effective competition. Specifically, in an even larger *** BEGIN 

HIGHLY CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL *** of 

locations where an incumbent LEC offers service, incumbent LECs are the only facilities-based 

1  Declaration of Stanley M. Besen and Bridger M. Mitchell ¶ 26 (dated Jan. 25, 2016) 
(“Besen/Mitchel  Decl.”), appended as Attachment to Comments of Sprint Corporation,
WC Docket No. 05-25 (filed Jan. 27, 2016) (“Sprint Comments”).

2 Besen/Mitchell Decl. ¶ 41.
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provider or one of only two such providers.3 As FCC Chairman Tom Wheeler has stated, “that 

is what economists call a duopoly.”4

Where is the competition that the incumbent LECs argue is disciplining their 

anticompetitive behavior?  Almost nowhere.  In only a tiny *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL *** of all locations 

where special access service is sold do we find four or more facilities-based providers,5 which 

the Commission has concluded is necessary to discipline incumbent LEC behavior effectively.

The use of a “three competitor” standard does not lead to materially different results.  There are 

three facilities-based providers, including the incumbent LEC, of special access services in a

very small *** BEGIN HIGHLY CONFIDENTIAL *** *** END HIGHLY 

CONFIDENTIAL *** of locations where special access is sold.6

In past proceedings, with access to far less robust data, the Commission found, and 

Courts of Appeals affirmed, the existence of market power based primarily on the absence of 

3 Id. ¶ 26. 
4  Tom Wheeler, Chairman, FCC, The Facts and Future of Broadband Competition, Prepared 

Remarks at the 1776 Headquarters, Washington, D.C. (Sept. 4, 2014). 
5 Besen/Mitchell Decl. ¶ 26.
6 Id.
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competitors.7 Accordingly, contrary to the incumbent LECs’ arguments,8 the special access data

collection builds a rock-solid foundation for the Commission to conclude that incumbent LECs 

possess significant market power in the vast majority of the country for all special access 

services, and incumbent LEC market power is at its height in the market for the TDM services at 

issue here.9  And in the absence of action here and in the broader special access proceeding, the 

incumbent LECs are highly likely to transfer that market power to packet-based services.

7 Petition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the 
Phoenix, Arizona, Metropolitan Statistical Area, Memorandum Opinion and Order, 25 FCC 
Rcd. 8622 (2010), aff’d, Qwest Corp. v. FCC, 689 F.3d 1214 (10th Cir. 2012) (“Qwest
Order” or “Qwest”).  In that proceeding, the Commission lacked data in the record by which 
to “calculate market shares for any relevant wholesale loop product market,” data “to identify
the location of competitive local transport facilities or to calculate market shares for 
dedicated local transport,” or information that would allow the Commission to evaluate
“elasticity of demand, or whether any wholesale [or retail enterprise] competitors have
comparable size, resources, or cost structure to Qwest.” Id. ¶¶ 70, 76, & n.206. The
Commission’s data collection in this proceeding provides information on each of these 
points. 

8 Direct Case of Verizon at 17-18, WC Docket No. 15-247 (filed Jan. 8, 2016) (“Verizon 
Direct Case”); Brief of AT&T Inc. in Support of its Direct Case at 12, 15, WC Docket No. 
15-247 (filed Jan. 8, 2016) (“AT&T Direct Case”); CenturyLink White Paper on Discount
Plan Terms and Conditions at 4-17, WC Docket No. 15-247 (filed Jan. 8, 2016)
(“CenturyLink Direct Case”).

9 Verizon asserts that the Commission has previously concluded that AT&T Long Distance 
lacked market power in spite of market shares ranging from 55 to 75 percent.  See Verizon 
Direct Case at 11 n.20.  Those Commission findings are irrelevant here because the special 
access marketplace, where the incumbent LECs control and dominate the last-mile facilities 
that the incumbents’ competitors need for backhaul and building access, is not remotely 
comparable to the long distance market, where each provider was on equal footing and had 
equal access to customers.  In the long distance market, the Commission observed the 
presence of multiple facilities-based competitors that caused AT&T Long Distance’s market 
share to drop from 90 percent to 55 percent in some segments.  That dynamic simply does 
not exist with special access.
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B. The Mere Presence of Facilities in One Part of a Census Block Does Not 
Discipline Incumbent LEC Behavior at All Locations in that Census Block.

Faced with data that conclusively demonstrate the lack of actual special access 

competition, the incumbent LECs assert that the FCC should abandon its traditional competition 

analysis based on the collected data.  The incumbents use smoke and mirrors to support their 

assertions that effective competition disciplines their anticompetitive behavior.  In contrast to the 

evidence and economic theory, they argue that the Commission should consider an entire census 

block to be effectively competitive if a single competitive LEC reports any facilities that touch 

that census block.  The incumbents appear to assert that a census block is effectively competitive 

even if the competitive LEC lacks a single customer anywhere in the area, and even if the 

relevant facility is merely long-haul fiber that crosses the census block.10

For a variety of reasons, wholesale special access purchasers like Sprint cannot assume 

that a competitive LEC will offer last-mile service to customers in a census block simply because 

the competitive LEC’s fiber crosses that census block. The presence of fiber in a geographic 

area is not adequate to demonstrate that even one potential competitor exists because it is but one 

hurdle a provider must clear before it can compete with incumbents for the provision of last-mile 

DS1, DS3, and similar Ethernet special access services.  For that provider to be an effective 

constraint on the incumbent LEC, it must be able to offer last-mile service quickly and without 

large, up-front investments. But competitive providers face at least two nearly insurmountable 

barriers to expansion and cannot be considered potential competitors outside of the actual 

locations they serve.

10 Verizon Direct Case at 22-23.
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First, and foremost, competitive LECs must contend with the competition-killing terms 

and conditions the Commission is investigating in this proceeding.  To defeat the “lock-in” 

effects of incumbent LEC loyalty plans, competing providers would have to “offer 

uneconomically low prices to overcome the substantial penalties buyers would face if they were 

to shift even a small percentage of their purchases to alternative vendors.”11  Put differently, 

“[b]y essentially freezing demand through the imposition of hefty penalties for failure to meet 

volume or term discounts, ILECs prevent the very competition they contend is imminent or 

‘potential.’”12

Second, even if competitive LECs were able to overcome the oppressive effects of 

incumbent loyalty plans, they would have to contend with the significant first-mover advantages 

that incumbent LECs have enjoyed through decades as heavily subsidized government-

sanctioned monopolists.  During that time, incumbent LECs have deployed nearly ubiquitous 

special access facilities to virtually every location in their footprints, and they have generated 

scale economies that competitors cannot now hope to match.13  To overcome those advantages, a 

competitor frequently must “enter the market at large scale and in many geographic areas.”14

11  Sprint Comments at 37. 
12  Reply Comments of the National Association of State Utility Consumer Advocates and the 

New Jersey Division of Rate Counsel at 17, WC Docket No. 05-25 (filed Mar. 12, 2013). 
13 See, e.g., Comments of Fibertech Networks, LLC at 19, WT Docket No. 11-65 (filed May 

31, 2011) (“As a result of their ubiquitous networks—a legacy of their previously state-
sanctioned monopolies, AT&T and other ILECs gain market power from ubiquity that is 
unavailable to competitors.”). 

14 Declaration of Bridger M. Mitchell ¶ 21 (dated Jan. 19, 2010) (“2010 Mitchell Decl.”),
appended as Attachment A to Comments of Sprint Nextel Corporation, WC Docket No.
05-25 ( Jan. 19, 2010) (“2010 Sprint Nextel Comments”); see also Comments of XO
Communications, LLC at 15, WC Docket No. 05-25 (filed Feb. 11, 2013) (“As a practical 
matter, XO cannot transition its circuits at the expiration of a price cap LEC agreement to
other providers.  Of paramount importance, no competitor could support the circuits as a
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But a competitive LEC’s ability to extend facilities even to a single location—much less

facilities sufficient to enter a geographic area on a large scale—is uncertain, costly, and time 

consuming.  As an initial matter, there must be an available node that would give the customer 

location access to the competitor’s fiber ring, and the ring must have available fibers.15 If a node 

is accessible, and if fibers are available, the customer location must be close enough to the node, 

and the route between the location and the node must be free enough of obstacles, that 

deployment of a lateral is feasible.  And the fiber must terminate at a common location that 

would allow the wholesale purchaser to interconnect with the competitive LEC’s network.  In 

addition, the owner of the fiber must have the technical capability to support the rigorous quality-

of-service requirements that TDM- and Ethernet-based special access customers demand and 

expect.

If a node and fibers are available, then the competitive LEC must incur significant sunk 

costs—including the costs of construction, obtaining permits, securing right-of-way access, 

gaining building access, and purchasing and installing electronics, which can collectively exceed 

$200,000 for a single location—to deploy a lateral.16 But building access is not guaranteed, and 

even if a competitive LEC is willing to incur the deployment costs at a location, it will be unable 

to do so if it cannot reach terms with the property owner, or if a local government imposes a 

construction moratorium.17 Moreover, even if the competitor is willing to incur the sunk costs 

and can reach terms with the property owner, Sprint’s customer may not be willing to dedicate

whole, given that only the price cap LEC has the facilities in place with the reach to meet 
XO’s needs in many locations.”) (“XO Comments”).

15 See Declaration of Ed Carey ¶ 8, attached hereto as Exhibit A.
16 Id. ¶ 9.e.
17 Id. ¶ 10.
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the significant amount of time it takes to construct a lateral, which can exceed eighteen months.18

In that case, Sprint typically must purchase from the incumbent LEC in order to match the 

customer’s timeline. Finally, the owner of the fiber must have personnel in the local area that 

would allow them to gain building access, which involves both negotiating with the property 

owner and obtaining requisite building and right-of-way permits.  Where, as is frequently the 

case for Sprint, a customer needs to connect multiple locations, a competitor would have to go 

through this process many times over, which multiplies the cost, complexity, and timeline of the 

project, and which can force Sprint to choose the incumbent LEC in order to offer service to its 

customers in a timely and cost-effective manner.19

Because they need to overcome both the costs imposed by loyalty plans and the 

significant sunk costs associated with deploying new facilities,20 competitive LECs cannot be 

considered potential competitors simply because they have facilities in the same vicinity as a 

location where an incumbent sells special access.21 As Dr. Bridger Mitchell and Dr. Stanley 

18 Id. ¶ 11.a.
19 Id. ¶ 12.
20 See, e.g., Special Access Rates for Price Cap Local Exchange Carriers - AT&T Corp. 

Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates 
for Interstate Special Access Services, Order and Notice of Proposed Rulemaking, 20 FCC 
Rcd. 1994, ¶ 26 (2005); see also, e.g., Reply Comments of Sprint Nextel Corporation at 36-
37, WC Docket No. 05-25 (filed May 31, 2013); Reply Comments of New Jersey Rate 
Counsel at 18, WC Docket No. 05-25 (filed Feb. 24, 2010) (“Expanding networks to reach 
new locations and to provide channel terminations requires a competitor to incur significant 
sunk costs (installing new cable or microwave facilities); rights of way, construction costs, 
administrative costs; [and] expanding supply of interoffice transport also requires costs 
(installation of collocation facilities; installing new cable).”).

21 See, e.g., Reply Comments of tw telecom at 11-12, WC Docket No. 05-25 (filed Feb. 24, 
2010) (“[T]he entry barriers to facilities-construction are particularly high.  As a result, and 
because of real-world capital constraints, competitors can build fiber laterals to a small 
number of additional buildings each year.”); Comments of PAETEC Holdings Inc.; TDS 
MetroCom, LLC; U.S. TelePacific Corp.; MPower Communications Corp.; Masergy 
Communications, Inc.; and New Edge Network, Inc. at 43, WC Docket No. 05-25 (filed Jan. 
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Besen conclude, “provision of service to some purchasers in a census block is not necessarily an 

indication that a competitor can serve all buildings in that census block, or even that the 

‘potential competitor’ provides the same special access service as the ILEC.”22  Indeed, the 

Commission also recognized that the mere presence of nearby competitive facilities does not 

equal potential competition when it suspended the special access pricing flexibility triggers,

which were based on the presence of collocation in incumbent LEC wire centers.  There, the 

Commission recognized that “collocations . . . are not a reliable indicator of the presence of 

actual or potential competition in the provision of channel terminations.”23 Just as the 

Commission then acknowledged that it was incorrect to assume that collocating providers would 

deploy sufficient last-mile facilities to discipline incumbents,24 it is now incorrect for incumbents 

to assume that competitive LECs can or will extend laterals from their fiber in sufficient numbers 

to dissuade incumbents from continuing their unjust and unreasonable practices.  And with 

almost *** BEGIN HIGHLY CONFIDENTIAL *** *** END HIGHLY 

CONFIDENTIAL *** of all locations lacking even a single competitive supplier, there is no 

potential competition at the vast majority of locations where customers purchase special access.

19, 2010) (“For many of the same reasons why new entry is unlikely, existing competitors 
are also unlikely to be able to add new capacity quickly to serve locations where they have 
not already deployed facilities, even in response to anti-competitive practices or pricing from 
the incumbent provider.”); Declaration of Bridger M. Mitchell and John R. Woodbury, CRA 
International ¶ 78 (dated July 26, 2005), appended as Attachment 1 to the Reply Comments 
of Nextel Communications, Inc., WC Docket No. 05-25 (filed July 29, 2005) (“[M]ere 
proximity to CLEC fiber fails to account for the frequently substantial costs of connecting 
data loops to the existing CLEC facilities.”).

22 Besen/Mitchell Decl. ¶ 29.
23 Special Access for Price Cap Local Exchange Carriers; AT&T Corporation Petition for 

Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate 
Special Access Services, Report and Order, 27 FCC Rcd. 10,557, ¶ 77 (2012). 

24 See id. ¶ 68. 
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An analysis of pricing data from the Commission’s special data collection confirms that 

the presence of competitive fiber near a location does not, on its own, equate to potential 

competition.  In his declaration, former FCC Chief Economist Jonathan Baker observes that, ***

BEGIN HIGHLY CONFIDENTIAL ***

*** END HIGHLY CONFIDENTIAL ***25

Thus, the Commission should reject the incumbent LECs’ claim that potential 

competition exists in all locations in the vicinity of competitive LECs’ deployments of fiber,

without evidence that the competitive LECs can quickly and efficiently respond in a way that 

could discipline incumbent behavior.  A far better measure of potential competition is whether a 

competitor has any customers at a specific location.26 In that case, the provider has already made 

the capital investment required to serve customers and is in a position to offer service to other 

customers at the same location, assuming there are no obstacles to reaching every business 

within the building once the competitor has fiber to the building.  On the other hand, if no 

competitor, or an insufficient number of competitors to discipline behavior, has customers at a 

location, or if those competitors are not providing wholesale service at just and reasonable terms 

25 See Declaration of Jonathan B. Baker ¶ 53, WC Docket No. 05-25, RM-10593 (filed Jan. 27, 
2016) (“Baker Decl.”). 

26 See CostQuest White Paper, An Analysis of Fiber Deployment Economics for Efficient 
Provision of Competitive Service to Business Locations, at 1-2, appended as Attachment A to 
Letter from Jennie B. Chandra, Vice President – Public Policy and Strategy, Windstream 
Services, LLC, to Marlene H. Dortch, Secretary, FCC, WC Docket No 05-25 (filed June 8, 
2015) (describing the “high hurdle” that competitive last-mile fiber deployments must 
overcome due to the (1) cost of constructing the “rings, laterals, and electronics” that 
incumbent LECs have constructed already in many areas; (2) the “significant capital outlay” 
of laying fiber to the end-user; and (3) the “diminished” number of “revenue-generating” 
customer locations over which a new entrant can amortize these costs).
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and conditions to competitors like Sprint, then the FCC should conclude that that location lacks 

potential competition.

As noted above, the special access data show that at *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL *** of locations, 

incumbent LECs do not face sufficient actual or potential competition to impact their behavior.  

Thus, the Commission can and should conclude that the incumbents possess market power in the 

provision of special access services nationwide. 

C. Competition Has Not Magically Appeared in the Interval between the Data 
Collection and Today. 

Incumbent LECs’ market power began with their significant first-mover advantages, and 

it has persisted for decades. Nonetheless, the incumbents suggest that 2013 data are somehow 

“out of date,” and that competitive providers magically overcame the incumbent LECs’ 

insurmountable advantages just after the Commission collected its special access data.27 This is 

incorrect.

Recognizing that the FCC’s comprehensive market data conclusively confirm incumbent 

LEC special access dominance, several incumbents recently attempted to distract the 

Commission with carefully curated press clippings, brochures, analyst reports, and other 

anecdotal material purporting to show that special access competition has increased at an 

incredible rate, conveniently, in the two years since the data collection.  For example, Verizon 

alleged that Comcast’s provision of special access services is sufficient to drive down incumbent 

27 Verizon Direct Case at 17-18; see also AT&T Direct Case at 12, 15; CenturyLink Direct 
Case at 4-17. 
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LEC prices and preclude anticompetitive terms.28 Likewise, in a recent ex parte, USTelecom 

alleged that the special access marketplace has become competitive because Comcast announced 

plans to customize communications networks for large retail enterprise customers.29

In their direct cases, the incumbent LECs again rely on these same dubious claims.  

AT&T asserts that special access competition has suddenly emerged because “[o]ne analyst has 

explained that ‘U.S. Ethernet port growth in the first half of 2015 was unprecedented,’”30

Comcast “is said by analysts to be ‘well positioned in 2015 due to its extensive fiber network 

footprint,’”31 and a research report suggests that no incumbent exceeds “one-fifth” of the retail

port share for Ethernet services.32 AT&T also points to a recent announcement from Birch 

Communications’ chief executive officer setting an “ambitious goal to expand its fiber presence 

to 1 million buildings.”33 Following the same playbook, Verizon quotes an analyst’s claim that 

“cable companies are now ‘a disruptive wild card that may choose to bring enormous pressure on 

pricing in order to realize quick market share gains,’” and, citing the same research report on 

which AT&T relies, claims that the large share of retail Ethernet ports served by a competitive 

LEC demonstrates vibrant special access competition.34 Verizon then points to a FierceTelecom 

article about XO Communications’ (“XO”) efforts to deploy competitive fiber facilities and an 

28 Letter from Curtis L. Groves, Assistant General Counsel – Federal Regularity and Legal 
Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-25 (filed Sept. 
24, 2015) (“Verizon Ex Parte”).  

29 Letter from Jonathan Banks and Diane Griffin Holland, USTelecom, to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 05-25 (filed Sept. 18, 2015) (“USTelecom Ex Parte”).  

30 AT&T Direct Case at 12.
31 Id. at 13.
32 Id. at 7, 12-13.
33 Id. n.17.
34 Verizon Direct Case at 18-19, 36.
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XO webpage advertising that its Ethernet services can reach “more than 2 million business 

locations.”35 CenturyLink similarly relies on announcements and marketing materials from 

competitive LECs and cable companies as definitive proof of special access competition.36

A closer examination makes clear that the Commission should disregard the incumbents’ 

unreliable and self-serving evidence.  For example, Verizon’s own sources reveal that incumbent 

LEC coverage continues to dwarf the “extensive fiber network footprint” that AT&T claims has 

positioned Comcast to transform the marketplace for special access services.37 Furthermore, 

AT&T’s reference to Birch Communications conveniently omits that the company’s strategy 

focuses on “NFL cities” and would achieve increases in retail subscribers in these locations by 

“leverag[ing] existing relationships” and expanding “relationships with other fiber owners,”38

calling into question whether the company would provide facilities-based competition. Verizon 

makes the same error by suggesting that XO provides a facilities-based incumbent LEC 

alternative in 2 million business locations.  The XO webpage cited by Verizon actually states that 

XO’s fiber network is closer to “4,000 on-net buildings,”39 and even a cursory review of the 

35 Id. at 20. 
36 CenturyLink Direct Case at 8-16.
37 Compare AT&T Direct Case at 13 (describing Comcast’s “extensive fiber network 

footprint”) and Verizon Ex Parte at 2 (citing Comcast Business brochure indicating that 
Comcast’s fiber network spans 141,000 miles) with AT&T, 1Q2015: AT&T by the Numbers
(2015), https://www.att.com/Common/about_us/pdf/att_btn.pdf (indicating that in the first 
quarter of 2015, AT&T’s fiber network alone spanned 1,011,227 route miles, most of which 
are located in the United States).  Of course, total route miles do not indicate how much of 
Comcast’s network serves the last mile or even local transport, marketplaces where the 
incumbent LECs have had enormous incumbent advantages.

38 Sean Buckley, Birch’s Oddo: We’ll Expand our Fiber Network to 1M Buildings via Organic 
Builds, Partner Agreements, FierceTelecom (Dec. 2, 2015), http://www.fiercetelecom.com/st 
ory/birchs-oddo-well-expand-our-fiber-network-1m-buildings-organic-builds-partn/2015-12-
02 (conceding that “building our own fiber network” is a “long process”).

39 XO COMMUNICATIONS, LLC, Network Reach, http://www.xo.com/why/the-right-
network/reach/.  For the same reason, the Commission should reject CenturyLink’s 



REDACTED - FOR PUBLIC INSPECTION

18

FierceTelecom article cited by Verizon reveals that XO’s “$500 million” initiative to expand its 

fiber facilities (1) is focused on “large skyscraper buildings” and clustered “business parks with a 

string” of multi-tenant buildings, and (2) had yielded “completed construction projects” in just 

“550 enterprise buildings” at the time of publication.40 Further, USTelecom relies on a Comcast

announcement that it will expand retail enterprise offerings through partnerships with other cable 

providers that have existing facilities, rather than on the creation of its own new facilities in 

markets that currently are dominated by an incumbent LEC.41 Importantly, the announcement 

makes no mention of any plans to expand Comcast’s provision of wholesale special access at 

all.42 In Sprint’s experience, cable companies are reluctant or entirely refuse to provide a 

wholesale alternative to potential broadband competitors, even in areas where cable companies 

sell some services to retail customers. Similarly, the retail port share data invoked by AT&T and 

Verizon provide no indication of wholesale special access competition, as they attribute ports to 

competitive providers even for services supplied using incumbent LEC facilities.43

implication that XO has facilities into “10 million business locations,” a number which 
plainly covers both domestic and international service via purchases of incumbent LEC 
DSns, partnerships with other providers.  CenturyLink Direct Case at 8.

40 Sean Buckley, XO Takes Success-Based Approach to On-Net Fiber Buildouts,
FierceTelecom (Sept. 3, 2015), http://www.fiercetelecom.com/story/xo-takes-success-based-
approach-net-fiber-buildouts/2015-09-03.

41 USTelecom Ex Parte at 1-2.
42 Id. at 3-4.
43 Port share does not accurately reflect Ethernet market share.  Ports are not speed- or price-

specific, meaning a 1 Mbps port and a 1 Gbps port each count as one port, just as a $1000 
port and a $10,000 port each count as one port.  In addition, there is no certainty that the 
ports referenced in analyst materials are supporting special access services, as they may be 
connections between entities such as Internet service providers and content distribution 
networks, or between content providers and Internet service providers.  
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But the incumbents’ case suffers from more than its reliance on anecdotal and facially

unreliable research.  More fundamentally, the incumbent LECs’ argument is based on the false 

premise that the presence of some competitive entrants providing some special access products in

some geographic areas implies that there is effective competition for all products everywhere.

General information about the availability of services hardly establishes the presence of a

competitive provider in any specific location, let alone in all of them.  Nor does the presence of

one competitor in a particular metropolitan area prove anything more than a special access

duopoly in some geographic markets located therein.  Moreover, the incumbents completely 

ignore the critical step of measuring competition in each product market, instead seemingly

asserting that any competition even in the highest-capacity special access services represents

competition in the lower-capacity DS1 and DS3 product markets at issue in these investigations.  

This is certainly not the case, as customers do not consider the highest-capacity connections to be

substitutes for DS1 and DS3 services, as explained by Dr. Besen and Dr. Mitchell.44

Fortunately, the Commission has an alternative to the incomplete, misleading, and 

inappropriate sources that form the base of the incumbent LECs’ arguments—it has the most

comprehensive data collection in the history of the agency.  And that data set establishes,

unequivocally, that only a tiny fraction of locations benefit from effective competition for the

special access products at issue in these investigations.  The Commission should therefore 

disregard the incumbent LECs’ efforts to obscure what the Commission’s own data make so 

clear, and should proceed on the basis of the granular, location- and product-specific data it has 

collected.

44 See Besen/Mitchell Decl. ¶ 11.
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D. The Data Collection Demonstrates that the TDM Connections at Issue in this 
Investigation Remain the Largest Portion of the Special Access Marketplace.

In an additional attempt to distract the Commission from their unjust and unreasonable 

behavior, the incumbent LECs attempt to minimize the significance of TDM circuits.  AT&T, for 

example, claims that purchasers have “put the DS1 services at issue” in this investigation “on a 

path to extinction.”45 CenturyLink similarly claims a “steady exodus” of customers from its 

loyalty plans.46  According to faulty incumbent LEC logic, the growth in Ethernet services 

means the Commission can simply ignore both the plight of customers whose business 

operations depend on TDM circuits and its statutory responsibility to ensure that rates, terms, and 

conditions for these services are just and reasonable.

The data collection clearly demonstrates that the incumbents are simply wrong about the 

importance of TDM connections.  Data submitted on the record show that the DS1 and DS3 

connections at issue in these investigations continue to represent the vast majority of all special 

access service sold.  Specifically, these connections represent *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL *** of all 50 Mbps 

or slower connections sold.  Notably, the incumbent LECs’ share of these markets based on 

revenues is a whopping *** BEGIN HIGHLY CONFIDENTIAL *** *** END 

HIGHLY CONFIDENTIAL ***

Furthermore, the incumbent LEC argument that these connections are no longer 

important demonstrates a fundamental misunderstanding of the operations of most special access 

purchasers.  Many special access purchasers are companies that require dedicated capacity 

between two endpoints but do not need high-capacity circuits. The Ad Hoc Telecommunications 

45 AT&T Direct Case at 7.
46  CenturyLink Direct Case at 28. 
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Users Committee, which represents business entities from industries as diverse as financial 

services, automotive, manufacturing, insurance, aerospace, retail, accounting, package delivery, 

and information services, has made it clear that its members continue to rely heavily on DS1s.47

These companies need low-capacity, but dedicated, circuits to ensure the reliable performance of 

ATM machines, point-of-sale terminals, and secure data facilities, for example.  Even large 

communications companies, such as Sprint, still purchase significant volumes of TDM circuits.  

Indeed, Sprint currently purchases *** BEGIN HIGHLY CONFIDENTIAL ***

*** END HIGHLY 

CONFIDENTIAL *** to support its competitive wireless and wireline businesses.  

Accordingly, as the Designation Order notes, “despite the growth of newer technologies, 

. . . TDM services continue to make up in the range of sixty percent of the roughly $40 billion 

annual special access market.”48 Moreover, TDM-based special access services represent “a 

significant part of the market for business data services” and are likely to remain the “basic 

building blocks of business data services for the foreseeable future.”49  Given the central role that 

47 See Comments of the Ad Hoc Telecommunications Users Committee at 21, PS Docket No. 
14-174, GN Docket No. 13-5, WC Docket Nos. 05-25 & 15-1, RM-11358, RM-10593 (filed 
Feb. 5, 2015) (“[S]pecial access remains a market dominated by the ILECs. The only way to 
maintain the competitive check on this market provided by CLECs is to ensure their 
continued access to wholesale DS1 and DS3 capacity loops.”) (“Ad Hoc Telecomm. 
Comments”).

48 Investigation of Certain Price Cap Local Exchange Carrier Business Data Services Tariff 
Pricing Plans, Order Initiating Investigation and Designating Issues for Investigation, 30 
FCC Rcd. 11,417, ¶ 2 (rel. Oct. 16, 2015) (“Designation Order”); see also id. ¶ 3 (“Market 
statistics underscore the continued unique role that incumbent LECs play in the provision of 
TDM-based special access services such as DS1 and DS3 channel terminations, at least on a 
nationwide basis.”). 

49 Id. ¶¶ 13, 14; see also, e.g., id. ¶ 14 (noting that DS1 and DS3 channel termination sales 
increased from 2010 to 2013 for some of the largest price cap incumbent LECs and citing an 
estimate from Vertical Systems Group that the use of legacy business services will remain 
stable at least through 2017). 
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TDM circuits continue to play in the special access market, it is critical that the Commission act 

to remove the chokehold that incumbents’ terms and conditions place on competition in the 

provision of those services.

II. UNJUST AND UNREASONABLE LOYALTY COMMITMENTS UNDERMINE 
COMPETITION.

At the heart of their direct cases, the incumbent LECs claim that their terms and 

conditions are nothing more than discounted term and volume commitments, and the incumbents 

go to great lengths to establish the legality of these types of so-called “discount” and “[penalty] 

avoidance plans.”50 However, the defense of term and volume plans is nothing but a red herring.  

Examination of incumbent LEC loyalty commitments shows that incumbents’ attempts to 

portray them as term and volume discount plans are simply wrong.  Far from the term and 

volume discounts that courts and agencies have accepted over time, the terms and conditions at 

issue here are sets of interwoven loyalty provisions that lock up demand, impose enormous 

switching costs on special access purchasers, and prevent competition from ever emerging.

Each incumbent LEC loyalty plan contains some combination of a now-familiar set of 

competition-killing tactics.  In most loyalty plans, incumbents require purchasers to commit as 

much as 100 percent of their historical special access purchase volumes to the incumbent as a 

condition either of relief from exorbitant rack rates or for obtaining the crucial feature of circuit 

portability.  A purchaser that commits 10,000 circuits gets the same benefits as a purchaser that 

commits 100 circuits.  And the disloyal customer that buys 9,000 circuits gets punished more 

severely than the loyal customer that buys 101 circuits.  There is no justification for these all-or-

50 Verizon Direct Case at 12-14 (loyalty plans offer “term and volume discounts” are therefore 
“discount plans”); CenturyLink Direct Case at 2; AT&T Direct Case at 16 (“the AT&T 
tariffs at issue are really ‘ETL avoidance plans’”).
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nothing prior-purchase based commitments, and they allow the incumbents to capture the 

entirety of each special access purchaser’s initial demand.

Once a customer becomes subject to a loyalty commitment, the incumbents deploy a 

variety of tools to ensure that the customer remains locked-in.  If a customer misses its 

commitment during a review period, the incumbent LEC will enforce a punitive shortfall 

penalty, which can far exceed the amount by which the customer missed its loyalty commitment. 

If, instead of falling short of its commitment level, a customer wants to reduce its commitment in 

advance, it may have to pay an enormous buy-down penalty, which can similarly cost the 

customer more than it would pay by maintaining the loyalty commitment. As discussed below, 

there is no justification for these exorbitant penalties, which serve only to prevent purchasers 

from switching any meaningful number of circuits to competitive providers.

Incumbent LECs also impose overage penalties that punish customers for exceeding

their loyalty commitment.  Incumbents will waive these penalties if the customer increases its 

purchase commitment level going forward.  In some plans, the customer has no choice—the 

commitment level automatically ratchets up if the purchaser exceeds its commitment level by a 

certain amount.  By forcing the customer to keep incremental demand with the incumbent LEC, 

this construct ensures that growing businesses cannot amass enough new demand to spur 

competitive entry.  Moreover, because of overage charges, which have been in place for many 

years, many purchasers currently have very high commitment levels under their TDM loyalty 

plans.  If purchasers attempt to reduce their TDM purchases by, for example, switching to IP-

based services like Ethernet, they risk paying massive shortfall penalties to the incumbent LECs.  

This result either discourages technology upgrades or forces the purchaser to buy Ethernet 

service from the incumbent—both of which slow the IP transition and ensure that incumbent 
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LECs’ dominance carries over from TDM to IP-based services.  These unreasonable practices 

reinforce each other and are designed to ensure that competitive providers never gain a foothold, 

thereby perpetuating and extending incumbent LEC dominance.

A. Incumbent LECs Cannot Justify Their Efforts to Undermine Competition 
through Prior-Purchase Based Commitments.

The first components of incumbent LECs’ lock-in strategies are loyalty provisions that 

require purchasers to commit all or nearly all of their special access demand to the incumbent.

For example:

Under AT&T’s Term Payment Plan (“TPP”),51 purchasers cannot obtain circuit 
portability unless they commit to purchase a number of circuits equal to the 
number DS1 circuits in service for the month prior to entering the TPP.52

The Verizon and Frontier Commitment Discount Plans (“CDP”),53 which offer
term discounts of two, three, five, and seven years, require purchasers to commit 
90 percent of their DS1 and DS3 circuits at the time of plan initiation, as a 
condition precedent to obtaining term discounts and circuit portability.54

Under Verizon’s and Frontier’s DS1 and DS3 Term Volume Plans (“TVP”),55

the purchaser’s commitment resets every year at a level equal to the number of 
circuits in service at the time of the commitment.56

51 Southwestern Bell FCC Tariff No. 73 (“SW Bell Tariff”) § 7.2.22(A); Nevada Bell FCC Tariff 
No. 1 (“NV Bell Tariff”), § 7.11.5(A); Pacific Bell FCC Tariff No. 1 (“Pac Bell Tariff”),
§ 7.4.18(A).

52 SW Bell Tariff § 7.2.22(E)(1); NV Bell Tariff § 7.11.5(E)(1); Pac Bell Tariff § 7.4.18(E)(1).
53 Verizon Telephone Cos. FCC Tariff Nos. 1 & 11, § 25.1 & Frontier Telephone Cos. FCC 

Tariff No. 4, § 25.1 (“Verizon and Frontier CDP”).  The Verizon and Frontier plans are 
materially identical. 

54 See id. § 25.1.3.
55 Verizon Telephone Cos. FCC Tariff No. 14, § 5.6.14 & Frontier Telephone Cos. FCC Tariff 

No. 5, § 5.6.14 (“Verizon and Frontier DS1 TVP”); Verizon Telephone Cos. FCC Tariff No. 
14, § 5.6.19 & Frontier Telephone Cos. FCC Tariff No. 5, § 5.6.19 (“Verizon DS3 TVP”).  
The Verizon and Frontier plans are materially identical.

56 Verizon and Frontier DS1 TVP § 5.6.14(G); Verizon DS3 TVP § 5.16.19(E).
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Incumbent LECs incorrectly claim that their loyalty provisions do not lock up demand,57

which disregards the structural realities of the special access marketplace. As illustrated above, 

incumbent LEC loyalty plan commitment levels are based on historic purchases—that is, the 

discount or portability option is not contingent on the absolute number of circuits the purchaser 

commits to buy; instead, discounts or portability are available only as long as the purchaser 

agrees to commit all or nearly all of its existing purchase volume to the incumbent.

The data collection demonstrates that in the vast majority of locations, the incumbent 

LEC is the only facilities-based provider of the special access products at issue in these 

investigations.  Therefore, any purchaser in these areas must lock 100 percent of their demand 

into incumbent LEC plans.  Otherwise, those purchasers will either face rack rates or pay 

exorbitant termination liabilities each and every time they need to relocate a circuit.  Even if a 

new competitor were to enter a geographic market, the incumbent LEC loyalty scheme already 

locks in all of the demand that the competitor otherwise could hope to draw away—including

when purchasers renew plans after their present term with the incumbent expires.58 In short, at 

plan initiation, most purchasers’ only option was, and in most cases still is, for the incumbent 

LEC to supply 100 percent of special access needs—and that means commitments based on 

historic purchases amount to lock-ups of 100 percent of customers’ special access demands into 

the future.

57 See, e.g., AT&T Direct Case at 42-43.
58 Because the purchaser must re-commit all or nearly all of its demand to the incumbent, the 

entrant would have to pay shortfall fees if it migrates only a portion of its circuits to a 
competitor—requiring the new entrant to reach all of the purchaser’s locations at the precise 
moment the plan expires. Cf. id. (arguing that purchasers are “free to migrate as much traffic 
as [they] please[]” or “reset their commitment levels” once a term expires).
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There is no valid justification for these prior-purchase based commitments. These plans 

do not establish benefits based on the number of circuits purchased by the customer—as would 

be the case in a true volume-commitment plan.  Instead, incumbent LEC commitments tie 

pricing, or the availability of non-rate benefits such as circuit portability, to the customer’s 

agreement not to substantially reduce its previous spending level going forward by purchasing 

from a competitor.  Prices and portability are therefore not linked to lower per-unit costs but 

instead to loyalty.  As Sprint has stated previously, “[i]t costs no more to provide 10 DS1s to a 

small but loyal customer than to provide 10 DS1s to a large but ‘disloyal’ customer that shifts the 

remainder of its lines to a competitor.”59  Nevertheless, under the incumbents’ loyalty provisions, 

the disloyal customer would face a stiff penalty for migration to a competitor.  Along the same 

lines, *** BEGIN HIGHLY CONFIDENTIAL *** 

*** END HIGHLY CONFIDENTIAL ***60

Incumbent LECs’ efforts to justify these anticompetitive provisions would make a 

contortionist proud, and highlights just how unreasonable they are.  The incumbents argue that a

prior-purchase based commitment “reduces uncertainty regarding circuit demand” and enables “a 

billing process that does not require managing individual circuits.”61  Verizon does not even 

attempt to explain why, to obtain certainty or to generate efficiencies through streamlined billing 

59 Sprint Comments at 61-62.
60 See *** BEGIN HIGHLY CONFIDENTIAL *** 

*** END HIGHLY CONFIDENTIAL ***
61 See Verizon Direct Case at 27.  
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processes, purchasers must commit all or a high percentage of their historic demand to a loyalty 

plan.  There plainly are just and reasonable alternatives that would achieve the same results 

without undermining competition.  If, for example, Verizon permitted purchasers to commit 

some circuits, but not others, to a portability plan such as the Verizon CDP, then Verizon could 

give the portability benefit only to the circuits covered by the commitment.  This would represent 

a true “bargain,” where the purchaser would be free to choose how many circuits it wished to 

commit to the incumbent in order to obtain the corresponding benefit.  The “all or nothing” 

aspect of these plans, however, forecloses that option for purchasers.  There is no justification for 

this requirement, other than incumbents’ desire to ensure that each purchaser’s demand is fully 

committed to the incumbent.

B. Excessive Shortfall and Buy-Down Penalties Ensure that Purchasers Do Not 
Switch to Competitive Providers.

The incumbent LECs have designed shortfall and buy-down penalties to reinforce loyalty 

commitments, raising significant barriers to competition.  Contrary to incumbent LEC claims,62

these excessive penalties are not justified by the “benefit of the … bargain” inherent in discount 

plans63 and bear no rational relationship to the costs of an early termination.

First, for the reasons described above, the “bargain” enforced by shortfall and buy-down

penalties is nothing more than a “your money or your life” choice that undermines competition 

no matter how the purchaser reacts.  The incumbent LECs deliberately set inflated alternative 

month-to-month rack rates priced at super-monopolistic levels, and will grant circuit portability 

62 AT&T Direct Case at 45-47; CenturyLink Direct Case at 38-39, 47; Verizon Direct Case at 
30.

63 AT&T Direct Case at 7 (Table I Narrative Responses), 47.
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only to purchasers that toe the line and accept a loyalty plan.  The “bargain” enforced by these 

penalties is therefore illusory. 

Second, most of the facilities used by the incumbent LECs to provide TDM services have 

been fully depreciated for years.  There is simply no large-scale investment for which the 

incumbents require a guaranteed return in the form of a lengthy customer commitment, and 

certainly no cost that justifies the enormous penalties imposed by the incumbents. Moreover, in 

the event that service initiation at a location does require the incumbent LEC to make an upfront 

investment, it will typically impose special construction charges on the purchaser, whether the

charges are warranted or not.64 In that case, the incumbent should no longer need to protect its 

investment with exorbitant early termination liabilities, as it has recovered the investment 

upfront through the special construction charge and can sell services to others at that location.

Third, the incumbent LECs’ cost-related explanations reveal just how divorced their 

penalties are from costs.  For example, AT&T claims that when a customer does not meet a 

loyalty commitment, the damage to AT&T is limited to the “costs of contracting and installing 

the circuit for a different entity,”65 even though “installation” likely does not involve any 

physical work to complete. Yet, in some plans, AT&T charges 50 percent of foregone revenue 

as an early termination fee.66 And, for other plans such as the AT&T TPP, the penalties are 

64 See, e.g., Comments of COMPTEL at 35, PS Docket No. 14-174, GN Docket No. 13-5, WC 
Docket Nos. 05-25 & 15-1, RM-11358, RM-10593 (filed Feb. 5, 2015) (“Competitive LECs 
are increasingly observing the imposition of unwarranted and/or excessive special 
construction charges being used as an opportunity to impose de facto last-mile price 
increases.”); Ad Hoc Telecomm. Comments at 17 (attesting “first hand that ILECs have 
repeatedly demanded payment of special construction charges when none of the conditions 
required under the tariff are present”).

65 AT&T Direct Case at 18.
66 Pac Bell Tariff § 7.4.18(G)(2).
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determined using non-recurring charges—as high as $900 per circuit—rather than the 

discounted monthly rates,67 thereby requiring purchasers to pay significantly more than the rates

imposed by the loyalty plan in the event they switch circuits. For plans such as the Verizon and 

Frontier CDP,68 Verizon and Frontier DS1 TVP, and Verizon and Frontier DS3 TVP,69 shortfall 

penalties generally amount to a take-or-pay scenario, meaning that if Sprint fails to meet a 

loyalty commitment during a review period, Sprint’s penalty is at least 100 percent of the 

revenue “foregone” by the incumbent LEC, even if the incumbent LEC is able to replace that 

revenue by leasing the circuit to another customer.  It is highly implausible that incumbent LEC

transaction costs approximate anywhere close to 50 to 100 percent of their revenue—and 

certainly not more than 100 percent of revenue, unless they sell their products at a loss.

In a scramble to find some rationale for plainly unjustifiable penalties, AT&T eventually 

rejects the use of cost as an indicator of whether penalties are economically efficient and reflect 

what would prevail in a competitive market.70 Instead, AT&T claims that its penalties enforce 

commitments no different from the term commitments present in “magazine subscriptions, 

fitness centers, etc.,” which can be enforced by penalties that exceed customer-specific sunk 

costs.  But just because a termination penalty exceeds customer-specific sunk costs does not 

imply that it is not cost-based altogether.  Indeed, AT&T points to industries where suppliers 

must continually invest in their services and recoup the costs associated with that investment.  

67 See SW Bell Tariff §§ 7.2.22(F)(2) (non-recurring Channel Termination Charge applies to the 
DS1 High Capacity Service Portability Commitment), 7.3.10(F)(1) (charge is $900); NV Bell 
Tariff § 7.11.5.2(F)(1); Pac Bell Tariff § 7.4.18(F)(2).

68 Verizon CDP § 25.1.7(B).
69 Verizon and Frontier DS1 TVP §§ 5.6.14(G), (I); Verizon and Frontier DS3 TVP § 

5.6.19(E)(1).
70 AT&T Direct Case at 46-47.
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Incumbent LECs, on the other hand, have already recouped the costs of deploying their DS1 and 

DS3 facilities many times over.71 Importantly, incumbent LECs do not continually invest to 

improve the services provided to their DS1 customers.  Their pricing system is based on exactly 

the opposite approach.  If the incumbent does invest to improve the connection, it will continue 

to provide its customer with only the original DS1 service even if the line is now capable of 

more, and will charge more if the customer wants to take advantage of its investment in the line.  

Any justification based on continuing investments to existing facilities is therefore without merit.

Put simply, these penalties merely help incumbent LECs transform their term plans into 

“de facto exclusive dealing” arrangements with minimal, if any, benefit to the purchaser but with

great harm to competition.72 Consistent with FCC and antitrust precedent, the Commission 

should focus on the on-the-ground effect of incumbent LEC penalties on the special access

marketplace, and reject the incumbent LECs’ inaccurate comparisons to different types of terms 

and conditions.73

C. Unjustified Overage Penalties Ensure that Incumbents Capture Incremental 
Growth in Special Access Demand.

Incumbent LECs also impose overage penalties to ensure that purchasers cannot grow 

their way out of loyalty commitments. For example,

71 See Declaration of Stanley M. Besen and Bridger M. Mitchell ¶ 60 (dated Feb. 11, 2013) 
appended as App. A of Comments of BT Americas, Cbeyond, EarthLink, Intergra, Level3, 
and tw telecom, WC Docket No. 05-25 (filed Feb. 11, 2013) (“Joint CLEC Comments”).

72 ZF Meritor, LLC v. Eaton Corp., 696 F.3d 254, 269-271 (3d Cir. 2012).
73 See Designation Order ¶ 19 (“Consistent with antitrust precedent and economic literature,

the Commission has also stated that‘[t]he existence of certain long-term access arrangements 
also raises potential anticompetitive concerns since they tend to ‘lock up’ the access market, 
and prevent customers from obtaining the benefits of [special access competition].’”) 
(collecting antitrust and economic precedent).
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Under the AT&T TPP, AT&T assesses overage penalties equal to the non-
recurring charge for service initiation ($900) for each circuit74 above 124 percent
of the purchaser’s loyalty commitment threshold, unless the purchaser increases 
its commitment level.75

Under the Verizon and Frontier CDP, purchasers must pay the incumbent LEC’s 
exorbitant rack rates for all circuits above 130 percent of its loyalty commitment 
level, unless it agrees to increase its commitment going forward.76

The Verizon or Frontier DS1 TVP is even more restrictive, applying similar 
overage penalties if the purchaser exceeds its commitment level by any amount.77

If a Verizon or Frontier DS3 TVP customer exceeds its commitment level by 30
percent in any given review period, Verizon and Frontier automatically increase 
the purchaser’s commitment level.78

In an attempt to excuse these extraordinary penalties, which construct clear barriers to 

competitive entry, the incumbent LECs argue that without overage penalties, purchasers would 

be able to game the system by committing small numbers of circuits to the incumbent and then 

significantly increasing purchase levels after entering the plan, thereby obtaining discounted 

rates and portability on uncommitted circuits—in which case the incumbent does not get any 

benefit in exchange for the discount or portability benefit.79 This argument finds no support in

the facts, for at least two reasons.

First, as noted above, incumbent LECs require purchasers to commit all or nearly all of 

their in-service circuits to the incumbent at the time the purchaser enters a portability plan.  To 

74 See, e.g., SW Bell Tariff §§ 7.2.22(F)(2) (non-recurring Channel Termination Charge applies 
to the DS1 High Capacity Service Portability Commitment), 7.3.10(F)(1) (charge is $900).

75 SW Bell Tariff § 7.2.22(E)(4)(c)-(d); NV Bell Tariff § 7.11.5.2(E)(4)(d); Pac Bell Tariff
§ 7.4.18(E)(4)(d).

76 Verizon CDP § 25.1.7(D).
77 Verizon and Frontier DS1 TVP § 5.6.14(O).
78 Verizon and Frontier DS3 TVP § 5.6.19(E)(5).
79 Verizon Direct Case at 31.
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game the system, a special access customer with substantial service requirements would have to 

find a competing provider capable of handling the bulk of its demand, while assigning only a 

small percentage to an incumbent.  Such alternatives are rarely available, as the special access 

data confirms.   

Second, incumbent LECs apply an “all or nothing” principle to their loyalty plans, which 

prevents purchasers from buying circuits from the incumbent under both a loyalty plan and a 

plan that lacks a loyalty commitment.  Purchasers cannot avoid overage penalties by, for 

example, electing to place their overages under basic term plans that lack portability and volume 

commitments.80  Thus, as purchasers’ special access needs grow, they can choose only between 

increasing their commitment level to the incumbent or paying punitive penalties that 

dramatically raise costs and undermine the purchasers’ ability to compete. 

In a further attempt to justify overage penalties, CenturyLink claims that the overage 

terms incentivize purchases from competitive providers.81  But, with only the incumbent LEC 

providing facilities-based services in *** BEGIN HIGHLY CONFIDENTIAL ***  

*** END HIGHLY CONFIDENTIAL *** of locations where special access is sold,

the purchaser’s small number of new connections would somehow have to trigger new entry by a 

competitor, which is an unreasonable assumption.  The small increments above 130 percent of 

80  While this option might dampen the lock-in effect of these provisions, the lack of portability 
prevents the purchasers from responding to their customers demand for connectivity, or from 
providing backhaul to mobile phone towers or microcells, at locations that are unknown to 
the purchaser at the time they enter into the plan.  Indeed, incumbent overage provisions 
often forbid purchasers from choosing to pay high month-to-month rates to avoid ratcheting 
up their loyalty commitments in the hope that they can find a competitor.  Instead, if 
purchasers do not increase their commitment levels—where they even have that choice—
they must pay the overage penalties, which, incredibly, can exceed the month-to-month rack 
rates for those circuits.

81  CenturyLink Direct Case at 44.
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commitment levels that would become available at any one time are simply insufficient for 

competitive LECs to justify the significant investment required. Importantly, the incumbents’

terms prevent purchasers from aggregating these increases over time without incurring penalties, 

because overage provisions limit the time period in which a purchaser may buy more than the 

overage limit without either ratcheting up its commitment level or paying an excessive penalty.

AT&T justifies its anticompetitive overage penalties as a way to “set an upper limit on 

AT&T’s potential costs from premature disconnections.”  But AT&T makes no attempt to limit 

its penalties to the potential costs from “premature disconnections.” Rather, AT&T seeks to 

guarantee the revenue from penalties that would have been generated by the “large number” of 

enormous “ETLs” that AT&T “potentially forgoes” by providing circuit portability.82 Foregoing

revenue that results from punitive penalties hardly qualifies as a reasonable “cost” of service.

AT&T also claims that overage penalties cannot possibly have a lock-in effect, because a 

customer “bumping up against the upper threshold” of a loyalty commitment “obviously has 

massive headroom available to move circuits to other providers.”83 This is simply not the case.  

A customer purchasing between 100 and 130 percent of its loyalty commitment across an entire 

plan territory hardly has a “massive” number of uncommitted circuits within a particular 

geographic area that could attract new competitive entry for the provision of TDM circuits,

where so few competitors exist.

In sum, as the tariff provisions listed above illustrate, the incumbent LECs do everything 

they can to force purchasers to put all circuits in portability plans, put no circuits in the 

portability plan, or else pay unsustainable penalties.  The incumbents’ direct cases provide no 

82 AT&T Direct Case at 49.
83 Id.
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Competitive Providers of the ability to compete for large amounts of Dedicated Services

business.”94

*** BEGIN HIGHLY CONFIDENTIAL *** 

*** END HIGHLY CONFIDENTIAL ***95 The 

competitive providers’ terms and conditions make it clear that incumbents’ loyalty commitments 

are unjust, unreasonable, and unsustainable in truly competitive markets.   

E. The Incumbent LECs’ Cited Legal Authority Demonstrates that Loyalty 
Commitments Are Unjust and Unreasonable. 

In their direct cases, the incumbent LECs cite a litany of legal authorities purportedly 

justifying their loyalty plans.  However, no authority cited by the incumbents even addresses, 

much less condones, the loyalty commitments at issue in this investigation, nor do any of the 

incumbent LECs’ cited authorities justify the aggregate impact of the interlocking set of terms 

that incumbents utilize to cement their special access dominance.  At best, the incumbent LECs’ 

cited authorities are inapposite, and in many cases, they actually undermine the claims the 

incumbents make here.

For example, in the BellSouth case, relied upon heavily by Verizon, AT&T, and 

CenturyLink, the D.C. Circuit addressed the narrow question of whether BellSouth

Telecommunications, Inc. discriminated against non-affiliates when it implemented a discount 

plan where discount levels decreased at higher purchase volumes.96  That issue has not been 

94 Level 3 Response to Request II.A.18 at 1; tw telecom Response to Request II.A.18 at 1. 
95 *** BEGIN HIGHLY CONFIDENTIAL *** 

*** END HIGHLY CONFIDENTIAL ***
96 See BellSouth Telecomm., Inc. v. FCC, 469 F.3d 1052, 1055-60 (D.C. Cir. 2006).
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raised in this proceeding.  Further, in BellSouth, the court did not pass on whether the discount 

plan was anticompetitive generally, and the court expressly reserved decision on whether loyalty 

plans were anticompetitive.97

The incumbent LECs cite other authorities that simply have no bearing on this 

proceeding.  For example, the court in Barry Wright Corp. v. ITT Grinnell Corp. examined 

whether a manufacturer’s discount to a large customer constituted predatory pricing.98 In other 

words, the plaintiff in the Barry Wright case claimed that the defendant’s prices were set below

cost, which threatened to drive competitors out of the market.  In the special access context, it is 

precisely the opposite.  Incumbents have set their rates and penalties so far above cost that they 

either force purchasers into loyalty commitments or raise the costs of the very firms that compete

with the incumbents in the provision of wireless and wireline broadband services.  Moreover, the 

Barry Wright court neither examined nor passed on the legality of any type of contract remotely 

resembling the interlocking web of loyalty commitments, shortfall penalties, buy-down penalties, 

and overage penalties that incumbent LECs impose on their customers.  Thus, the Barry Wright

case is irrelevant to the Commission’s analysis here.

In Concord Boat Corp. v. Brunswick Corp. et al., the Eighth Circuit found that a discount 

plan was reasonable because there were absolutely no penalties for customers who walked away 

from the plan99—which is plainly not the case for incumbent LEC plans that impose punitive 

early termination, shortfall, buy-down, and overage penalties on customers who fail to comply 

with the incumbents’ oppressive terms.  And in the Commission’s 1992 Interconnection Order,

97 Id.
98 724 F.2d 227, 234 (1st Cir. 1983) (Breyer, J.)
99 207 F.3d 1039 (8th Cir. 2000).  
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which the incumbents cite as further justification for their behavior, the Commission concluded 

only that it lacked a sufficient record to “make definitive determinations concerning the 

lawfulness of” volume discounts that exceeded 20 percent or term discounts that exceeded 10 

percent.100 Here, it is difficult to imagine a more robust record upon which the Commission 

could conclude that the incumbent LECs’ loyalty plans are unjust and unreasonable.

Finally, the incumbent LECs cite a host of additional legal authorities that address only 

garden-variety term and/or volume plans,101 which are not at issue here.  Significantly, however, 

these authorities do recognize the harmful lock-in effects that even traditional term and volume 

plans can create when imposed by an incumbent LEC that wields market power. For example, 

the Commission has found that volume commitments can be pro-competitive “when equal or 

lower priced alternatives are generally available to a carrier’s customers,”102 or where an 

incumbent needs “to respond to increased access competition.”103 Given the absence of 

competition for TDM services throughout nearly all of the country, and the fact that incumbent 

plans are not term or volume discount plans, incumbents cannot rely on these orders to justify 

their loyalty schemes.

100 Expanded Interconnection with Local Telephone Company Facilities, Report and Order and 
Notice of Proposed Rulemaking, 7 FCC Rcd. 7369, ¶ 200 (1992).

101 See, e.g., Access Charge Reform Price Cap Performance Review  for Local Exchange 
Carriers, Third Report and Order, 11 FCC Rcd. 21,354, ¶ 187 (1997) (addressing term and 
volume discounts) (“Access Charge Reform Order”); Transport Rate Structure and Pricing,
Fourth Memorandum Opinion and Order on Reconsideration, 10 FCC Rcd. 12,979, ¶ 13 
(1995) (addressing term and volume discounts) (“Transport Rate Structure and Pricing 
Order”); Private Line Rate Structure and Volume Discount Practices, Report and Order, 97 
FCC 2d 923, ¶ 40 (1984) (addressing volume discounts) (“Private Line Order”).

102 Private Line Order ¶ 40.
103 Transport Rate Structure and Pricing Order ¶ 14.
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Furthermore, in 1997, the Commission, in an order that Verizon cites in support of its 

loyalty plans, had the foresight to envision the exact scenario that has played out to date: 

By “locking in” customers with substantial discounts for long-term contracts and 
volume commitments before a new entrant that could become more efficient than 
the incumbent can offer comparable volume and term discounts, it is possible that 
even a relatively inefficient incumbent LEC may be able to forestall the day when 
the more efficient entrant is able to provide customers with better prices.104

As predicted by the Commission, and as demonstrated by the special access data 

collection, incumbent LECs have utilized their loyalty plans to “forestall the day” when “more 

efficient” entrants can “provide customers with better prices.”  

III. THE INCUMBENT LECS’ LOYALTY PLANS LOCK PURCHASERS INTO A 
SYSTEM THAT UNDERMINES COMPETITION NO MATTER WHAT 
CHOICES THEY MAKE.

In their direct cases, the incumbent LECs repeatedly tout the “voluntary” nature of their 

discount plans.105 These claims are demonstrably false, and each special access purchaser must 

either pay exorbitant rates and termination liabilities, or commit 100 percent of its special access 

demand to the incumbent LECs.

Each incumbent claims that its loyalty provisions are just and reasonable because 

customers can avoid such provisions by paying rack rates or foregoing circuit portability.106

Neither of these options is viable.

104 Access Charge Reform Order ¶ 190.
105 AT&T Direct Case at 19 (“Indeed, AT&T’s experience has been that customers tend to 

choose these portability plans only when they suit their needs.”); Verizon Direct Case at 36 
(“The discount plans under investigation here are voluntary.  Customers subscribe to these 
plans by choice.”).

106 Declaration of Dennis Carlton, Mark Israel, Allan Shampine, & H. Snider at 5, appended to 
AT&T Direct Case; Verizon Direct Case at 28-37; CenturyLink Direct Case at 44. 
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A. Rack Rates Are Unreasonably High and Designed to Undermine 
Competition.

The availability of exceptionally high “rack rates” does not make loyalty plans just and 

reasonable.  Incumbents present purchasers like Sprint with a choice of (1) loyalty plans that 

undermine the emergence of special access competition, or (2) rack rates so high that they 

strangle the purchaser’s ability to compete for mobile phone and fixed line customers.  Either 

way, the incumbents unjustly undermine competition. 

Nonetheless, the incumbents insist that their rack rates are cost-based and reasonable.  

Several different pricing analyses, however, confirm that even the incumbent LECs’ loyalty plan 

rates are excessive, and that their rack rates are absurdly high.  For example, in its comments on 

the special access data collection, Windstream notes that, in many cases, incumbent LECs will 

charge wholesale providers like Windstream and Sprint higher special access prices than the 

incumbent LEC charges its own retail customers for the exact same special access service.107

This price discrimination is per se evidence that incumbent LEC wholesale special access rates 

are excessive, as there can be no valid cost-based justification for the differential between 

wholesale and retail prices.

Furthermore, Dr. Baker has demonstrated that incumbent prices are inversely related to 

competition.  Unless the incumbent faces in-building competition from at least *** BEGIN 

HIGHLY CONFIDENTIAL ***

*** END HIGHLY CONFIDENTIAL 

***108  Importantly, *** BEGIN HIGHLY CONFIDENTIAL ***

107  Comments of Windstream Services, LLC at 63, WC Docket No. 05-25 (filed Jan. 27, 2016).  
108  Baker Decl. ¶ 57. 
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*** END HIGHLY CONFIDENTIAL *** This is the case because of several different 

factors such as customer heterogeneity, impediments to competitive LEC expansion, errors in 

measuring price, and, importantly, the impact of incumbent LEC multi-year discount plans.  ***

BEGIN HIGHLY CONFIDENTIAL ***

*** END 

HIGHLY CONFIDENTIAL ***109

Indeed, the enormous differential between rack rates and loyalty-plan rates further 

demonstrates that they are unrelated to costs and instead set to achieve anticompetitive rather 

than economic ends.  As the special access data show, for example, the average TDM purchaser 

that opts out of a five-year incumbent LEC loyalty plan will see an immediate cost increase that 

can exceed *** BEGIN HIGHLY CONFIDENTIAL ***  *** END HIGHLY 

CONFIDENTIAL ***110 Such dramatic increases in the cost of critical inputs like backhaul 

and building access make it extremely difficult for competitors to compete with the incumbents’ 

wireless and fixed broadband services.  These price differentials also suggest that rack rates 

exceed even the profit-maximizing rate that a rational monopolist would charge, proving 

conclusively that they are not intended to be a serious offering but rather a tool to force 

incumbent LEC customers to accept loyalty commitments.111

These findings—that incumbent rack rates are unreasonable—are consistent with other 

evidence previously introduced in the special access proceeding.  For example, as Sprint has 

109 Id. ¶¶ 69-94. 
110 Declaration of William Zarakas ¶ 6, attached hereto as Exhibit B. 
111 See Designation Order ¶ 19 n.54 (2015) (noting that special access providers can “list prices 

above monopoly levels and offer[] discounts so the monopoly price is paid”). 
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reported previously, DS1 and DS3 unbundled network elements (“UNEs”), which provide 

similar throughputs to the special access circuits at issue in this investigation, are generally 

priced at far lower rates than even the incumbent LECs’ loyalty-plan rates, and are far lower than 

rack rates.  One study, for example, concluded that three-year term rates for special access 

services exceeded month-to-month UNE prices—which do not require any term or volume 

commitment—by as much as 171 percent, and another study concluded that even somewhat 

lower-priced five-year term rates were still significantly higher than month-to-month UNE 

prices.112  These findings would be even more pronounced when considering the incumbent 

LECs’ undiscounted special access rates.  While UNEs and dedicated special access facilities 

may not always be substitutes, and are generally not available to Sprint (since interexchange and 

wireless carriers are not eligible to purchase UNEs), the extreme price differences provide 

additional evidence of the unreasonableness of incumbent special access rack rates.

In addition, special access rates charged in other countries illustrate the excessive nature 

of incumbent LEC special access rates.  A 2015 Ofcom study found that, even for “super fast” 

wholesale broadband services (24 Mbps and up)—where the incumbent LECs insist that the 

market is fully competitive—the “lowest available” (i.e., most steeply discounted) rates in the 

United States are more than double the rates in the UK, and they trail only behind France for 

highest rates in the world.113  Including the rack rates in that comparison would almost certainly 

catapult U.S. rates into a commanding lead.  

112 See 2010 Sprint Nextel Comments at 27 n.88. 
113 See Letter from Sheba Chacko, Head – Americas Regulation and Global Telecoms Policy, 

BT Americas Inc., to Marlene H. Dortch, Secretary, FCC, Attachment at 9, WC Docket No.
05-25 (filed Jun  3, 2015).
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for any company attempting to compete with AT&T or Verizon.  The incumbents know this, and 

therefore both force their competitors into the unjust choice of (1) giving up portability, which 

undermines their ability to compete, or (2) agreeing to loyalty provisions. 

Many wholesale special access customers purchase thousands of circuits at thousands of 

locations under one incumbent LEC special access plan in order to provide service to a diverse 

set of end users in a region.  During any given period of time, these end users add service at 

some locations and terminate service at others.  In response to these changes in the service 

requirements of their retail customers, large wholesale special access purchasers must routinely 

deactivate some circuits and activate new ones, even as the total number of wholesale circuits 

purchased under the plan for the affected region stays at the same level.  Indeed, competitive 

wireline broadband providers such as tw telecom and Level 3 report an inherent need to switch 

circuits as customers move locations, or as the provider replaces “retail customers” that 

“choose[] not to renew . . . service.”116

Incumbent LECs charge either an enormous termination penalty for deactivating 

individual circuits in contracts that lack portability—even if the customer activates another 

circuit and maintains the same total spend with the incumbent LEC—or a “move” penalty for 

switching circuits.  These switching penalties create the specter of aggregate liabilities that 

would quickly erode profit margins if applied across a wide range of purchases.117 As discussed 

above, incumbent LECs exploit the fundamental commercial need to switch circuits by 

“waiving” switching penalties under so-called “circuit portability” provisions, but will only offer 

“circuit portability” under a plan that also includes a loyalty commitment that equals or 

116  Level 3 Response to Request II.F.8 at 4; see also tw telecom Response to Request II.F.8 at 3.  
117 See, e.g., *** BEGIN HIGHLY CONFIDENTIAL *** 

*** END HIGHLY CONFIDENTIAL ***
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approaches 100 percent of the customer’s special access demand.118 Thus, like rack rates, these 

circuit portability provisions, in contrast to incumbent LEC assertions in their direct cases, 

contrive a false sense of choice as they effectively force customers into a loyalty plan.

The numbers confirm purchasers’ need for portability.  As AT&T admits, despite the 

requirement that they sign onto an oppressive loyalty commitment, most of AT&T’s customers 

opt for portability.  Only *** BEGIN HIGHLY CONFIDENTIAL ***  *** END 

HIGHLY CONFIDENTIAL *** are on a month-to-month or term plan.  And even this ***

BEGIN HIGHLY CONFIDENTIAL ***  *** END HIGHLY CONFIDENTIAL 

*** is likely an exaggeration because *** BEGIN HIGHLY CONFIDENTIAL ***

*** END HIGHLY 

CONFIDENTIAL ***119

For many purchasers, circuit portability is not optional, but rather the only plan 

practicable in light of both the need to serve customers in locations unknown at the time the 

purchaser must enter into the contract, and because of the incumbent LECs’ outrageous penalties 

and per-circuit assessment of penalties that make rack rates impossible.

Just as when purchasers choose to pay rack rates, if special access purchasers forgo 

portability, they become less effective competitors to incumbent LEC wireless and wireline 

businesses.  Without circuit portability, competitive wireless and wireline broadband providers 

118 See *** BEGIN HIGHLY CONFIDENTIAL *** 
*** END HIGHLY CONFIDENTIAL ***; tw telecom Response to Request II.F.8 at 3;

EarthLink Response to Request II.F.8 at 1; Joint CLEC Comments at 24; Comments of
Level 3 Communications at 3, WC Docket No. 05- 5 (filed Feb. 11, 2013); XO Comments
at 12.

119 AT&T Direct Case at 20.
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must incur significant, recurring termination liabilities as they move circuits over time.  In turn, 

their backhaul and building-access costs rise, and they become less able to compete with the 

incumbent LECs for retail customers.  Once again, the incumbent LECs defeat competition no 

matter what choice the purchaser makes.  Either the purchaser makes a loyalty commitment, and 

special access competition loses, or the purchaser forgoes portability, and retail competition 

loses. 

C. Sprint’s Efforts to Overhaul Its Network Demonstrate that Incumbent LEC
Terms and Conditions Are Impeding the Technology Transition.

The data collection demonstrates that incumbents have dominating market shares, shows 

that there is an inverse relationship between price and competition, and provides clear evidence 

that incumbents use loyalty schemes to undermine competitive entry.  So, the incumbents are left 

again with attempting to portray Sprint’s backhaul transition as evidence that terms and 

conditions are just and reasonable.  CenturyLink and AT&T, for example, argue that Sprint’s IP 

transition is evidence that legacy services are being phased out and that IP services serve as 

legitimate competition in the high-capacity transmission marketplace.120 The truth is that 

Sprint’s Network Vision project serves as a striking illustration of the harm that incumbent LEC 

loyalty provisions have caused and will continue to cause as Ethernet demand grows.

When Sprint decided to overhaul the backhaul system to its cell sites, it faced the bleak 

special access marketplace conditions described herein.  In an effort to attract entry from 

competitive special access providers, Sprint took unprecedented and extreme action through its 

Network Vision program. As part of Network Vision, Sprint committed itself to a network-wide 

rebid of nearly its entire wireless backhaul system, leveraging the size, resources, and wireless 

120 AT&T Direct Case at 22; CenturyLink Direct Case at 7.
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footprint that separate Sprint from many other buyers of incumbent LEC special access to 

achieve unparalleled scale. 

But even this extraordinary effort proved incapable of introducing effective, price-

disciplining competition.  Even with the scale of demand Sprint worked to produce through the 

RFP, the company still could not generate effective competition at the vast majority of its 

cellular sites.  When Sprint did receive multiple bids, they frequently came from an incumbent 

and only one other bidder, which produced significantly higher bids than at the very few sites 

where Sprint received more than two bids.  For some of Sprint’s cell-sites, there were no 

Ethernet bids at all, resulting in their continued service by primarily incumbent LEC TDM 

backhaul.  Unsurprisingly, these dampened competitive dynamics produced supra-competitive 

pricing in areas where a competitor emerged—areas which include Sprint’s most expensive 

market.  And in the end, after a huge campaign specifically designed to escape incumbent 

vendors, and which covered only high-capacity Ethernet service, the majority of Sprint’s

backhaul services remained with incumbents.     

Moreover, because of the penalties imposed under incumbent LEC loyalty mandates, the 

incumbent LECs punished Sprint for efforts to move to competitors in the areas where this was 

possible.  Previously, AT&T has tried to justify this behavior by putting Sprint’s IP transition 

penalties in “perspective,”121 claiming that penalties of *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL 

*** are not significant enough for the Commission to be concerned as it analyzes competition.  

Maybe to an incumbent LEC.  To competitive carriers and to consumers, that sum represents 

121 See Letter from Keith M. Krom, General Attorney and Associate General Counsel, AT&T, to 
Marlene H. Dortch, Secretary, FCC, at 6 n.34, WC Docket No. 05-25 (filed Oct. 13, 2015). 
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resources that could have been used to improve services and coverage by, for example, ***

BEGIN HIGHLY CONFIDENTIAL ***

*** END HIGHLY CONFIDENTIAL ***

These penalties, and the impact on Sprint’s business, vividly illustrate the impact of incumbent 

LEC terms and conditions on the IP transition.

Furthermore, Network Vision was a go-for-broke attempt to spur competition by one of 

the largest special access purchasers in the country.  The fact that even Sprint could not drive 

down prices and spur effective competition should cause the FCC great concern.  Sprint simply 

cannot purchase connections in this manner for its normal operations, and very few companies 

could compile the demand Sprint did, or withstand the enormous penalties incumbents imposed 

as a punishment for choosing competitors in the locations where this was possible.  Sprint’s 

wireline business, like that of other competitive wireline broadband providers, continues to rely 

heavily on the TDM circuits at issue in this investigation and is even less capable of generating 

the massive scale of Network Vision because wireline providers cannot predict which specific 

commercial buildings their enterprise retail customers will occupy and solicit bids on those 

locations ahead of time.  Moreover, even if similar efforts could become a sustainable and 

regular feature of the special access marketplace, Sprint’s experience shows that the demand 

generated by such efforts still would not yield enough alternatives to adequately check the 

incumbent LECs’ anticompetitive conduct.  Genuine competition simply requires more demand 

than will ever become available if the incumbent LECs’ exclusionary and anticompetitive terms 

and conditions are allowed to remain in place.

If projects of the scope and scale of Network Vision could not yield competitive 

constraints for incumbent LEC behavior, then the everyday special access purchaser is even less 
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likely to see any relief from oppressive incumbent LEC rates, terms, and conditions.  More 

typical special access purchasers, including healthcare providers, schools, local governments, 

and smaller wireless competitors, do not have the ability to design a nationwide purchase like 

Sprint’s RFP to draw competition, and they cannot absorb the exorbitant penalties imposed by 

incumbent LECs for attempting to purchase from competitors.

In addition, Sprint has witnessed first-hand the incumbent LECs’ efforts to leverage their 

TDM dominance into Ethernet dominance.  For example, some incumbent LEC plans, such as 

Verizon’s CDP, allow for “technology transitions,” whereby a purchaser who switches from 

TDM to Ethernet service can lower its TDM volume commitment without paying a penalty—but 

only if the purchaser buys Verizon’s Ethernet service.122 By forcing customers to buy Verizon’s 

Ethernet service in order to avoid massive shortfall penalties, Verizon’s loyalty commitments, 

imposed through its exercise of TDM market power, ensure that Verizon captures Sprint’s 

Ethernet purchases.  Indeed, Verizon’s claim that penalties are a small percentage of its special 

access revenues123 misses the point—this assertion actually shows that the plans are having their 

intended lock-in effects for both TDM and Ethernet services, because few customers switch to 

competitive providers and incur the incumbent LECs’ penalties.

The position in which Sprint finds itself reveals the gulf between incumbent LEC terms 

and conditions and the outcomes that would be produced by competitive market forces. No 

matter which way Sprint turns, it must pay a penalty that undermines its ability to compete with 

AT&T and Verizon for mobile broadband customers or fixed business customers. Sprint is 

penalized if it buys too much special access, a counter-intuitive situation rarely found in 

122 Verizon CDP § 25.3.1(B).
123 Verizon Direct Case at 30.
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genuinely competitive environments, and Sprint is penalized if it buys too little special access, or 

if it buys any amount—large or small—that does not involve a loyalty commitment.  When 

Sprint marshals its resources to upgrade its backhaul to higher-capacity connections, it is 

penalized once again for pursuing network efficiency. A competitive marketplace does not 

punish access, efficiency, and innovation.  Yet that is the precise and perverse impact of the 

terms and conditions that prevail in the special access marketplace today.

IV. THE COMMISSION SHOULD DECLARE THE INCUMBENT LECS’ LOYALTY 
PROVISIONS UNJUST AND UNREASONABLE.

This investigation presents the Commission with an opportunity to implement immediate 

reforms that have the potential of injecting much needed competition into the special access 

marketplace.  

For the reasons explained above, incumbent LECs have utilized anticompetitive terms 

and conditions to cement their dominance, both by denying non-incumbents the ability to 

compete for the provision of the DS1 and DS3 circuits at issue here, and by raising the costs of 

the incumbents’ wireless and wireline broadband competitors. Thus, the Commission should 

declare the incumbents’ loyalty plans—and their attendant penalties—unjust and unreasonable.

But the Commission must do more than issue a proclamation that encourages incumbent LECs to 

reconsider the manner in which they exercise their market power in the future.  Specifically, the 

Commission should declare that incumbent LECs cannot enforce the punitive shortfall, 

termination, and overage penalties that they currently use to force loyalty on their purchases.  

This is a familiar remedy for past exclusive dealing arrangements which the Commission has 

previously addressed.124 Indeed, prohibiting the enforcement of unlawful tariff provisions is 

124 See, e.g., Promotion of Competitive Networks in Local Telecommunications Markets 
Wireless Communications Association International, Inc. Petition for Rulemaking to Amend 
Section 1.4000 of the Commission’s Rules to Preempt Restrictions on Subscriber Premises
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preferable to “waiting until contracts expire and are replaced by contracts without exclusivity 

provisions,” as “allowing expiration would delay development of competition.” In addition, the 

Commission has previously found it proper to declare unreasonable provisions unenforceable 

where the parties had “been on notice for more than seven years that the Commission might 

prohibit both their entering, and enforcement of, such provisions.”125 Here, the incumbent LECs 

have been on notice for well over a decade since AT&T, before it donned incumbent LECs’ 

clothing, registered a complaint about incumbent practices, which led the Commission to initiate 

the broader special access proceeding.

At a minimum, customers who purchase DS1 and DS3 circuits under the plans at issue 

here should get a “fresh look,” which would give them the opportunity—albeit limited—to seek 

out competitive special access providers without fear of unsustainable penalties. To wit, the 

Commission should immediately suspend enforcement of all incumbent LEC penalties

associated with terminating circuits that are subject to a plan at issue in this investigation,

pending the completion of comprehensive reform.  While this action would provide relief in only 

the very limited locations where facilities-based competition exists, it represents a quick and 

Reception or Transmission Antennas Designed to Provide Fixed Wireless Services et al.,
First Report and Order and Further Notice of Proposed Rulemaking in WT Docket No. 99-
217, Fifth Report and Order and Memorandum Opinion and Order in CC Docket No. 96-98,
Fourth Report and Order and Memorandum Opinion and Order in CC Docket No. 88-57, 15 
FCC Rcd. 22,983, ¶¶ 1, 9 (2000); Exclusive Service Contracts for Provision of Video 
Services in Multiple Dwelling Units and Other Real Estate Developments, Report and Order 
and Further Notice of Proposed Rulemaking, 22 FCC Rcd. 20,235, ¶ 1 (2007); Promotion of 
Competitive Networks in Local Telecommunications Markets, Report and Order, 23 FCC 
Rcd. 5385, ¶ 13 (2008) (“We find that immediately prohibiting the enforcement of such 
provisions is more appropriate than phasing them out or waiting until contracts expire and are 
replaced by contracts without exclusivity provisions.”) (“MDU Exclusivity Order”); see also 
W. Union Tel. Co. v. FCC, 815 F.2d 1495, 1501 (D.C. Cir. 1987) (The FCC can “modify . . . 
provisions of private contracts when necessary to serve the public interest.”).

125 MDU Exclusivity Order ¶ 13.
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easily implemented mechanism for allowing competition to take root in the few places where the 

broken marketplace currently makes competition possible at all. Even in the vast majority of 

areas where purchasers would have no competitive options—and therefore would be unable to 

switch from incumbent LEC provision of services—this action could create an incentive for 

more meaningful competition to develop in the short term as concentrated clusters of unlocked 

demand become available to a new entrant.  Indeed, the Commission previously used a “fresh 

look” approach to eliminate barriers to special access competition posed by early termination 

liabilities, thereby allowing purchasers to take advantage of regulatory reforms that expanded 

interconnection.126

The Commission’s IP transition goals further justify a “fresh look” remedy.  With a 

“fresh look,” customers who currently purchase incumbent LEC DS1 and DS3 services could 

either continue paying incumbent LECs discounted rates without fear of incurring exorbitant 

penalties, or seek out Ethernet or other IP-based services from alternative providers.  In turn, and 

as discussed herein, incumbents would lose an avenue that they currently utilize in an attempt to 

extend their dominance over TDM services to Ethernet services.  Notably, the Commission 

previously eliminated termination liabilities imposed by an incumbent to reduce the risk of 

precisely this kind of leveraging strategy.127

126 See Expanded Interconnection with Local Telephone Company Facilities, Second 
Memorandum Opinion and Order on Reconsideration, 8 FCC Rcd. 7341, ¶¶ 3-41 (1993); 
Expanded Interconnection with Local Telephone Company Facilities, Memorandum Opinion 
and Order, 9 FCC Rcd. 5154, ¶¶ 197-208 (1994) (“Expanded Interconnection Order”),
remanded on other grounds, Pacific Bell v. FCC, 81 F.3d 1147 (D.C. Cir. 1996); see also
Expanded Interconnection Order ¶ 197 (limiting termination liabilities in current contracts 
on the grounds that “certain long-term special access arrangements may prevent customers 
from obtaining the benefits of the new, more competitive access environment”). 

127 Competition in the Interstate Interexchange Marketplace, Memorandum Opinion and Order 
on Reconsideration, 7 FCC Rcd. 2677, ¶¶ 23-28 (1992) (eliminating termination liabilities 
for certain current AT&T customers pursuant to section 205, on the grounds that “AT&T’s 
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While swift action resolving this investigation is necessary, Sprint urges the Commission 

not to lose sight of the larger task before it: the implementation of a regulatory regime that will 

govern special access prices, terms, and conditions going forward in all areas that are not subject 

to effective competition, and for all special access products—including those delivered using 

packet-based technology. 

V. CONCLUSION

For the reasons stated herein, the Commission must conclude that the loyalty

commitments and associated penalties contained the incumbent LEC tariff plans subject to this 

investigation are unjust and unreasonable.  The Commission should declare these provisions 

unenforceable, and at minimum, the Commission should allow purchasers to have a “fresh look.” 

Respectfully Submitted,

_______________________________

Charles W. McKee
Vice President, Government Affairs
Federal & State Regulatory 

Chris Frentrup
Director, Senior Economist 

Sprint Corporation 
900 Seventh Street NW, Suite 700 
Washington, D.C. 20001 
(703) 433-3205

Paul Margie
Jennifer P. Bagg 
Walter E. Anderson 
V. Shiva Goel
Harris, Wiltshire & Grannis LLP
1919 M Street NW, 8th Floor
Washington, D.C. 20036
(202) 730-1300

Counsel for Sprint Corporation

termination liability clauses will be unreasonable in light of the risk of leveraging in 800 
services”).
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Washington, D.C. 20554 

In the Matter of

Investigation of Certain Price Cap Local 
Exchange Carrier Business Data Services
Tariff Pricing Plans

)
)
)
)
)

WC Docket No. 15-247 

DECLARATION OF ED CAREY

1. My name is Ed Carey.  I am currently a network planner at Sprint Corporation.  I have

held this position for 2.5 years.

2. As part of my job responsibilities, I negotiate and evaluate wholesale special access

contracts whereby Sprint purchases such services from incumbent Local Exchange

Carriers (LECs) and competitive LECs (including cable companies).  My evaluation

includes reviewing the technology provided by the vendors, technically certifying that

their services will work with the Sprint network, and negotiating pricing and coverage.

Just prior to Sprint, I worked for Level 3 Communications, where I was involved in the

expansion of Level 3’s fiber optic network, including the addition of buildings and the

deployment of Ethernet service and fiber optic transmission equipment including DWDM

(dense wave division multiplexing).  I served as the technical resource on the Level 3

Sprint Account Team.  I was involved in the design, construction, and implementation

phases of over 1,500 projects of this type.  Prior to Level 3, I spent time with Cisco

Systems and Global Crossing.  I was also an Adjunct Professor teaching

telecommunications management courses.
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3. I submit this Declaration in response to recent suggestions that the mere presence of a 

competitive LEC or competitive LEC facilities in a particular geographic area means that 

the competitive LEC can offer special access services at every potential customer 

location within a geographic area.  Based on my experience and knowledge, such 

suggestions are incorrect.

4. Sprint currently leases more than 100,000 special access circuits nationwide.  Sprint uses 

these circuits both to offer enterprise-broadband services and as backhaul for its wireless 

cell sites.  An incumbent LEC provides most of these circuits.  Whenever possible, Sprint 

attempts to obtain special access circuits from competitive LECs in order to avoid the 

high rates and loyalty provisions that incumbent LECs frequently impose on special 

access purchasers.

5. Sprint, however, has found it difficult to obtain special access services, especially lower-

capacity circuits like DS1s, DS3s, and their Ethernet equivalents, from competitive 

LECs.  Though competitive LECs have deployed facilities in some locations, the 

incumbent LECs are still Sprint’s only option in the vast majority of locations 

nationwide. 

6. Unlike the incumbent LECs, competitors have not deployed ubiquitous facilities that 

extend to nearly every commercial building in the country.  In most cases, for a 

competitor to serve a building, it will need to construct facilities in order to provide 

special access services.  

7. As a result, in Sprint’s experience, the presence of a wholesale competitor’s fiber

somewhere within a census block does not equate to ubiquitous availability of the 
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competitor’s special access services to all buildings within the census block, for a number 

of different reasons.   

8. First, fiber extensions or laterals (a connection between a fiber ring and a building) 

cannot take place just anywhere along the fiber optic cable.  There must be a node or a 

splice point that is designed for this purpose.  But even the mere presence of a node or 

splice point does not mean the competitive provider can serve a specific location, for 

several reasons.

a. A lateral from the nearest splice point may be hundreds of feet from a particular 

building, making it financially infeasible to construct the lateral.

b. The route between the splice point and any particular building may include any 

number of obstacles leading to the complexity of the constructions, e.g., highway, 

road, or street crossings; railroad crossings; lack of empty conduit, which would 

then require construction of conduit system with necessary street, sidewalk, 

and/or rights-of-way tear-ups; and complexity and delay in acquiring necessary 

permits due to moratoriums on construction, seasonal challenges, code 

complexities, etc.

c. Construction time frames can be anywhere from a few months to a year, or more.  

As Sprint seeks alternatives to incumbent LEC services, it does so for existing 

customers wanting to add locations or for potential new customers.  Customers 

can generally accommodate some delay in service, but they cannot always wait 

the months it takes for a competitive LEC to complete a fiber extension.  This is 

especially the case when the incumbent can likely serve the customer right away.
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d. The financial feasibility of any particular fiber extension project depends on the 

direct cost of the extension that must be passed along to the customer as a single 

non-recurring charge or amortized over a two- or three-year contract term, neither 

of which may be possible if the desired service is for a lower-speed (lower-priced) 

service resulting in the additional costs too great relative to the costs of the special 

access service.  

9. Second, it is expensive for competitive providers to gain access to customer locations 

where they have not already deployed facilities.  Multiple elements are included in the 

total costs a provider must incur to deploy new last-mile facilities.

a. The cost of extending a lateral from a fiber ring to a customer location can range 

from $10 per foot in a rural area to $400 per foot in a central business district.  

This means that, in a central business district, it can cost up to $200,000 for a 

competitive LEC to reach a customer located only 500 feet from its fiber ring.  It 

is important to understand that there are only certain locations on a fiber optic 

network, a splice point, where access is available to extend fibers to an additional 

building.  The distance from the splice point to the building can vary 

considerably.  On a long-haul fiber route, splice points can be up to a mile or a 

mile and a half apart.  

b. Construction costs will increase as much as 120 percent if an alternate route is 

required for redundancy.  This means that, when a single redundant lateral is 

required, the competitive LEC can incur as much as $440,000 to build facilities 

needed to serve a customer located 500 feet from its fiber ring.  Redundant or dual 

laterals are typically required for financial services organizations such as banks, 
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stock and commodity trading institutions, the medical services industry, data 

centers, telecommunication service providers, call centers, organizations 

responsible for public safety, and regional or corporate offices of Fortune 500 

companies.  

c. After constructing the lateral, the competitive LEC must install electronics at the 

customer premises, which can cost from $20,000 to $50,000, or even more 

depending upon the services needed at the location. 

d. In some cases, the competitive LEC does not have any spare fibers in its ring,

which means that, to reach a new customer location, it must pull new fibers,

which can cost as much as $400 per foot, or else add DWDM to the ring. DWDM 

enables the transmission of multiple wavelengths of light simultaneously over a 

single fiber or fiber pair.  Each additional wavelength has the ability to carry a 

stream of data of 1 Gigabit per second all the way up to 100 Gigabits per second.  

It allows a carrier to increase capacity without having to put new fiber into the 

ground.  DWDM equipment can cost as much as $20,000 to $50,000 per node for 

low-end DWDM equipment.  Equipment that can provide additional wavelengths 

can run into the hundreds of thousands of dollars depending upon the capacity 

needed.   

e. In addition to construction costs, the competitor must also pay applicable permit

and rights-of-way fees to state or local governments. These costs vary from 

region to region, municipality to municipality, and railroad to railroad. A city 

may want a provider to pay a “franchise fee,” or provide the city with some of the 

fibers the provider is putting into the ground.  A railroad may charge up to 
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$20,000 to $30,000 a year just to cross their tracks.  The amount of these fees can 

increase as the length of the fiber extension increases.  

f. To offer service to a new building, the competitive LEC must have a reasonable

expectation that it will recover these costs in a reasonable time frame.  Several

factors, such as the inability to serve a sufficient number of customers in the

building, the inability to generate sufficient revenues because customers order

low-bandwidth services, or payment of high construction costs to reach a distant

splice point, could prevent a competitive LEC from having a reasonable

expectation that it will recover its costs.

g. By contrast, incumbent LECs enjoy first-mover advantages that make the decision

to run a lateral to a building much easier.  Incumbent LECs have a much broader

deployment of facilities and have existing infrastructure, including conduit,

rights-of-way access, and building entries, deployed over the course of decades

when they enjoyed government-sanctioned monopoly status.  Incumbent LECs

also have a much larger retail and wholesale customer base over which they can

spread these costs.

10. Third, if a competitive LEC is willing to incur the significant costs of deploying new

facilities, there is no certainty that it can gain access to any particular unserved location.

Property owners do not have to allow competitive LECs to deploy facilities on their

premises, and competitive LECs must reach reasonable terms with the property owners

before they can install new facilities.  In addition, the local authorities may have a

moratorium on construction or may only allow construction during certain seasons.  For
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instance, no city wants access to the malls restricted by a telecom company tearing up the 

street in front of retail establishments during the holidays.

11. Fourth, even if a competitive LEC is willing to incur the costs of constructing new

facilities, and even if it can reach terms with the property owner, Sprint must account for

the time that it takes to construct the new facilities.  Frequently, Sprint uses special access

circuits as the last-mile connections to enterprise-services customers who rely on Sprint’s

services for crucial voice and data connectivity.  The typical business-user sales cycle

may not accommodate the time it takes for a competitive LEC to extend facilities from a

fiber ring to an additional location. In general:

a. Before beginning construction, the competitive LEC must obtain construction

permits, which can take 30 to 120 days, and acquire rights-of-way access, which

can take an additional 30 to 90 days if these processes cannot be completed in

parallel.

b. Construction time can vary greatly.  In the best-case scenario, it will take 2 to 3

months.  In a more typical scenario, construction will take 4 to 6 months, but it

can take as long as 18 months.  Unforeseen constraints, such as severe weather,

can cause additional delays.

c. Sales cycles for Sprint’s customers, on the other hand, can be as short as 30 days.

Thus, if Sprint’s customer is not willing to wait the many months to well over a

year that it can take for a competitive LEC to extend facilities, then Sprint will not

be able to purchase service from that provider.  In that case, Sprint must turn to

providers that already have facilities deployed to the customer’s location, which,

in Sprint’s experience, is usually the incumbent LEC.
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12. Finally, Sprint frequently has enterprise-services customers that need to connect multiple

locations.  If a competitive LEC or multiple competitive LECs must build new facilities

to reach multiple locations, then the cost, complexity, and time of the project will

multiply.  In those cases, Sprint typically must obtain service from the incumbent LEC in

order to reach multi-location customers in a timely and cost-effective manner.

13. For all of the reasons stated above, a competitive LEC’s deployment of fiber in a census

block does not make that competitive LEC a viable substitute for the incumbent LEC at

all locations within that census block.
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In the Matter of

Investigation of Certain Price Cap Local 
Exchange Carrier Business Data Services
Tariff Pricing Plans

)
) 
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) 
) 

WC Docket No. 15-247 

Declaration of William P. Zarakas 

1. My name is William P. Zarakas.  I am a Principal with The Brattle Group, an economics 

consulting firm, where I work primarily on economic and regulatory matters concerning 

the communications and energy industries.  I have been involved in the economic 

analysis of issues facing these industries for roughly 30 years.  I have provided reports 

and/or testimony before the Federal Communications Commission (“FCC”) concerning a 

range of issues, including market share and churn analyses, cost models, foreclosure and 

bargaining models, and pole attachments matters.  I have recently provided a Declaration 

in WC Docket No. 05-25 and RM-10593,1 to which my CV was attached.

2. Counsel to Sprint Corporation requested that I compare the prices that ILECs are 

charging under Phase II pricing flexibility for DS-1 channel termination2 (as reported by 

1 Declaration of William P. Zarakas and Susan M. Gately (dated Jan. 27, 2016), attached to Comments of Sprint 
Corporation, WC Docket No. 05-25, RM-10593 (filed Jan. 27, 2015).

2  DS-1 circuits (reported with channel termination billing codes) in Phase II pricing flexibility areas constitute the 
majority of 1.54/1.544 Mbps circuits BEGIN HIGHLY CONFIDENTIAL *** *** 
END HIGHLY CONFIDENTIAL ***; DS-1 1.54/1.544 Mbps circuits in Price Cap or in Phase I pricing 
flexibility areas account for BEGIN HIGHLY CONFIDENTIAL *** *** END HIGHLY 
CONFIDENTIAL *** circuits.
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the ILECs in the special access data collected by the FCC under its Data Collection 

Order on Reconsideration3 and provided in a series of files included in the NORC data 

enclave) to the corresponding tariff rates filed with the FCC.4  Such information will 

enable Counsel and the Commission to understand the impact that foregoing ILEC 

discount plans in favor of month-to-month rates has upon a purchaser of special access 

services.5

3. I have summarized the number of circuits that were reported by ILECs and CLECs under 

the FCC’s Data Collection Order on Reconsideration in Table 1 in my January 

Declaration.  The table there indicated that ILECs and CLECs reported sales of ***

BEGIN HIGHLY CONFIDENTIAL *** *** END 

HIGHLY CONFIDENTIAL *** circuits in total, spanning a wide range of bandwidths.  

Table 1 of this Declaration indicates that, of these, *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY 

CONFIDENTIAL *** circuits were reported as being 1.54 or 1.544 Mbps DS-1s.  

However, some of these circuit observations did not include a channel termination billing 

3 Special Access for Price Cap Local Exchange Carriers; AT&T Corporation Petition for Rulemaking to Reform
Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access Services, Order on 
Reconsideration, 29 FCC Rcd. 11,657 (2014) (“Data Collection Order on Reconsideration”).

4  The tariff filings are: AT&T Ameritech - Tariff No 2, 21.5.2.7.1(A); AT&T BellSouth - Tariff No. 1, 23.5.2.9.1 
(A)(1) and Tariff No. 23.5.2.9 A(1); AT&T PacBell - Tariff No. 1, 31.5.2.7.1(A)(1); AT&T SWBT - Tariff No. 
73, 39.5.2.7.1(A); Verizon Bell Atlantic - Tariff No. 1, 7.5.9(A)(1)a); Verizon NYNEX - Tariff No. 11, 
30.7.9.(A)(1)(a); CenturyLink Qwest - Tariff No. 11, 17.2.11.A.1; and Frontier SNET - Tariff No. 11, 24.5.2.6(A). 

5  The count of DS-1 circuits equal to 1.54/1.544 Mbps with channel termination billing codes *** BEGIN 
HIGHLY CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL *** is 
considerably higher than the total number of DS-3 circuit equal to 44-45 Mbps *** BEGIN HIGHLY 
CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL ***.  Also, tariff and price 
data for DS-1 channel termination are more amenable to comparable analysis than are DS-3 channel termination 
data.  Tariffs for DS-3 channel termination are more complex than is the case for DS-1 channel termination.  In 
addition, DS-3 observations are particularly low for certain ILEC and term combinations. 
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code, were not located in Phase II pricing flexibility wire center, and/or had missing or 

conflicting information.6  Excluding such circuits yielded *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY 

CONFIDENTIAL *** DS-1 channel termination price observations. 

4. Respondents to the FCC’s Data Collection Order on Reconsideration reported channel 

termination revenues collected on a monthly basis for 20137.  The sum of monthly data 

divided by the number of reported months yields average channel termination revenue 

per circuit, which is used as a measure of average price charged.  

5. Tariff prices for DS-1 channel terminations are set based on zones for ILEC operating 

companies.  I summarize the range and range midpoint of DS-1 channel termination tariff 

rates for AT&T (Ameritech, BellSouth, Pacific Bell and SWBT), CenturyLink (Qwest),

Frontier (SNET) and Verizon (Bell Atlantic and NYNEX) in Table 2. The associated 

observations account for *** BEGIN HIGHLY CONFIDENTIAL ***  

*** END HIGHLY CONFIDENTIAL *** DS-1 circuits.  Table 2 also includes 

a) the median monthly circuit price by ILEC for the *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL ***

DS-1 circuits which are reported to be sold under 60 month contracts (Panel 2A) and b) 

the median monthly circuit price by ILEC for the *** BEGIN HIGHLY 

CONFIDENTIAL *** *** END HIGHLY CONFIDENTIAL ***

6  The majority of DS-1 circuits were excluded due to missing channel termination billing codes.  DS-1 circuit 
records with missing location IDs were excluded to ensure uniqueness of individual circuits.  

7  Respondents reported such revenues by circuit to the extent that they completed sales.  Thus, not all circuits have 
12 months of associated revenue data.  In some cases, it appears that respondents provided revenue data for 
months outside of 2013. 
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DS-1 circuits sold by ILECs overall, irrespective of any reported contract length if any 

(Panel 2B).

6. The table indicates that the median monthly price charged by ILECs (AT&T, 

CenturyLink, and Frontier) for DS-1 channel terminations in Phase II pricing flexibility 

areas range from *** BEGIN HIGHLY CONFIDENTIAL *** *** END 

HIGHLY CONFIDENTIAL *** when customers are reported to have signed up for 60 

month contract terms.  These prices are from *** BEGIN HIGHLY CONFIDENTIAL 

*** *** END HIGHLY CONFIDENTIAL *** the 

midpoint of the DS-1 channel termination tariff rates.  Verizon is excluded from Panel 

2A because it did not provide contract term information concerning its DS-1 circuits.8

7. Panel 2B also provides the median monthly prices for DS-1 channel termination by 

ILECs for all circuits.  The median monthly prices on an all circuits basis includes 

month-to-month arrangements as well as a variety of multi-month contracts, including 

contracts reported to be 12 month, 36 month, 84 month and other terms, in addition to the 

60 month contract term highlighted in Panel 2A.  The median monthly prices included in 

Panel 2B have a range similar to that shown in Panel 2A, with exception of *** BEGIN 

HIGHLY CONFIDENTIAL ***

8  Specifically, Verizon did not record values in the “term” field in Table II.B.4.
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*** END 

HIGHLY CONFIDENTIAL ***

8. Two observations included in Panel 2B deserve additional explanation.  *** BEGIN

HIGHLY CONFIDENTIAL ***

*** END HIGHLY 

CONFIDENTIAL ***

Second, the median monthly DS-1 channel termination price charged by Verizon (Bell

Atlantic and NYNEX) is *** BEGIN HIGHLY CONFIDENTIAL ***

*** END HIGHLY CONFIDENTIAL ***



VERIFICATION

I, William P. Zarakas, declare under penalty of perjury under the law of the United States 
of America that the foregoing is true and correct to the best of my knowledge and belief. 

Executed on February 4, 2016. 

________________________

William P. Zarakas

REDACTED - FOR PUBLIC INSPECTION
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Table 1: Derivation of ILEC DS1 1.54 Mbps Circuits with Channel Term Dataset

Step Circuit Count

Raw Pricing File Data with DS1 Circuit Type
Verizon
AT&T
CenturyLink
Frontier
Other ILECs

Adjustments
Less circuits with bandwidth not equal to 1.54 or 1.544

Dataset - DS1 Pricing File with 1.54/1.544 Bandwidth
Verizon
AT&T
CenturyLink
Frontier
Other ILECs

Adjustments
Less non-channel termination circuits
Less circuits with multiple billing codes
Less circuits with a missing location ID
Less circuits with a missing pricing flexibility variable
Less circuits coded as Price Cap or Phase I pricing flexibility

Dataset - Adjusted DS1 Pricing with 1.54/1.544 Bandwidth
Verizon

Bell Atlantic
NYNEX
Other

AT&T
Ameritech
BellSouth
Pacific Bell
SWBT

CenturyLink
Qwest
Other

Frontier
Frontier WV
SNET
Other

Other ILECs
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Table 2: DS1 "Channel Termination" Prices by ILEC by Region - Phase II Price Flexibility Circuits
Panel (a): 60-month Contracts

Table 2: DS1 "Channel Termination" Prices by ILEC by Region - Phase II Price Flexibility Circuits
Panel (b): All Contracts

Source: Tables II.B.4, II.B.6, II.B.7, ILEC_BillingCode_Xwalk
Notes: 

Prices Observed Difference From Tariff

Name Bell Company Tariff Range
Tariff 

Midpoint
Number of 

Circuits
Median 

Monthly Price $ Per Month %

AT&T Ameritech
AT&T BellSouth
AT&T Pacific Bell
AT&T SWBT

CenturyLink Qwest

Frontier SNET

Verizon Bell Atlantic
NYNEX

Prices Observed Difference from Tariff

Name Bell Company Tariff Range
Tariff 

Midpoint
Number of 

Circuits
Median 

Monthly Price $ Per Month %

AT&T Ameritech
AT&T BellSouth
AT&T Pacific Bell
AT&T SWBT

CenturyLink Qwest

Frontier SNET

Verizon Bell Atlantic
NYNEX


