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OPPOSITION TO MUST CARRY COMPLAINT

Time Warner Cable Inc. (“TWC”), by its attorneys, and pursuant to Section 76.7 of the

Commission's rules,1 hereby submits this Opposition to the Must Carry Complaint (“Complaint”)

filed on January 19, 2016, by PMCM TV, LLC (“PMCM”), licensee of television broadcast

station WJLP(DT), Middletown Township, NJ (“WJLP”). The Complaint asserts that TWC has

violated WJLP’s carriage rights by placing the station on cable channel 1239 on its systems

within the New York, NY Designated Market Area (“NYC DMA”). As relief, PMCM asks the

Commission to order TWC to carry WJLP on cable channel 3 on such systems. The

Commission should deny the Complaint because WJLP has no right to carriage on cable channel

3 and TWC’s carriage of WJLP on cable channel 1239 is lawful under the Commission’s rules

and precedents.

BACKGROUND

The complete history of the various proceedings relating to WJLP’s virtual channel

assignment and its asserted right to be carried by TWC on cable channel 3 (including two

separate mandamus petitions filed with and denied by the United States Court of Appeals for the

1 47 C.F.R. § 76.7
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District of Columbia) are well known to the Commission and need not be repeated here. For

purposes of responding to PMCM’s Complaint, the following background information will

suffice.

By letter to TWC dated June 6, 2014, PMCM purported to elect mandatory carriage for

WJLP (then using the call sign KVNV) on TWC’s systems in the NYC DMA.2 PMCM also

requested that TWC carry the station on “Channel 3, its over-the-air channel number.”3 At that

time, PMCM was claiming Channel 3 as WJLP’s PSIP (or “virtual”) channel assignment, but

that claim was being challenged by Meredith Corporation, licensee of WFSB, Hartford, CT,

which also claimed the right to PSIP channel 3. In light of the dispute over WJLP’s virtual

channel assignment, TWC filed a request with the Commission on July 11, 2014 asking for

deferral of PMCM’s must carry and channel positioning election with respect to TWC’s NYC

DMA systems. The Media Bureau responded by issuing a letter order dated July 25, 2014,

granting the requested deferral until 90 days from the date of a final decision on WJLP’s virtual

channel assignment.4

On June 5, 2015, the Media Bureau issued a Declaratory Ruling resolving the dispute

between PMCM and Meredith by assigning WJLP virtual channel 33.5 Concurrent with the

issuance of the Declaratory Ruling, the Bureau released a letter to counsel (the “Carriage Letter”)

lifting the July 25, 2014 deferral order and giving PMCM the opportunity to (1) newly elect

carriage and channel position in accordance with the assignment to WJLP of PSIP channel 33, or

2 See Exhibit A. PMCM’s June 6, 2014 letter indicated that WJLP would commence operations “as a new television
station in the New York, New York DMA during the week of August 4, 2014.” Id. However, the station did not
commence program tests until early October 2014.
3 Id.
4 Tara M. Corvo, Esq., Frederick W. Giroux, Esq., Seth A. Davidson, Esq., Donald J. Evans, Esq., 29 FCC Rcd 9102
(MB 2014).
5 Request for Declaratory Ruling by Meredith Corporation And “Alternative PSIP Proposal” By PMCM TV, LLC
for WJLP (Formerly KVNV(TV)), Middletown Township, New Jersey, MB Docket No. 14-150, Declaratory Ruling,
30 FCC Rcd 6078, 6078, ¶ 2 (MB 2015) ("Declaratory Ruling").
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(2) invoke the cable carriage enforcement procedures after September 3, 2015 on the basis of

PMCM’s initial 2014 must carry request for carriage on cable channel 3.6

TWC followed up the Bureau’s Carriage Letter with a letter to PMCM dated July 17,

2015, asking whether PMCM intended to elect carriage for WJLP on cable channel 33; TWC’s

letter also informed PMCM of TWC’s intention to initiate carriage of WJLP (which is an

affiliate of the Me-TV network) on cable channel 1239, which was then occupied by the satellite

feed of MeTV programming.7 PMCM responded to TWC via letter dated July 28, 2015

indicating its continued desire to be carried on cable channel 3, declining to assert rights to

carriage on cable channel 33, and endorsing and expressing appreciation for TWC’s “generous

offer” to commence carriage of WJLP on cable channel 1239.8 TWC confirmed this

understanding with a letter to PMCM on July 30, 2015 and launched WJLP on cable channel

1239 on August 25, 2015.9

On October 22, 2015, PMCM gave written notice to TWC pursuant to 47 C.F.R. § 76.61

asserting that TWC’s failure to carry WJLP on cable channel 3 violated WJLP’s “statutory and

regulatory carriage obligations.”10 TWC timely responded to PMCM by letter dated November

19, 2015, stating that, as the law currently stands, WJLP has no right to demand carriage on

cable channel 3 and that, because PMCM had declined the opportunity to request carriage on

6 Tara M. Corvo, Esq., Frederick W. Giroux, Esq., Seth A. Davidson, Esq., Donald J. Evans, Esq., 30 FCC Rcd 6116
(MB 2015) (“Carriage Letter"). See also Tara M. Corvo, Esq., Frederick W. Giroux, Esq., Seth A. Davidson, Esq.,
Donald J. Evans, Esq., 30 FCC Rcd 9997, 9998 (MB 2015) (summarizing the Carriage Letter) ("Voluntary Carriage
Inquiry Letter").
7 See Exhibit B. TWC’s decision to commence carriage of WJLP on cable channel 1239 was designed to minimize
confusion among subscribers accustomed to finding Me-TV programming on that channel.
8 See Exhibit C.
9 See Exhibits D and E.
10 Complaint, Exhibit 1.
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cable channel 33 (the cable channel corresponding to WJLP’s virtual channel assignment), TWC

was free to place WJLP on cable channel 1239.11 The instant Complaint followed.

ARGUMENT

The resolution of PMCM’s Complaint turns on the answer to the following question: is a

digital broadcast station’s right to cable carriage on its “over the air” channel number determined

by reference to the station’s RF channel assignment or its virtual channel assignment? PMCM’s

Complaint insists that WJLP has a statutory and regulatory right to be carried by TWC on cable

channel 3, the channel number corresponding to the station’s RF channel. Unfortunately for

PMCM, however, Commission and Media Bureau precedent clearly recognizes that a digital

broadcast station’s virtual channel assignment, not its RF channel assignment, is the relevant

channel number for purposes of determining the station’s on-channel cable carriage position.

The law on this point has been settled since the Commission’s 2008 “Declaratory Order”

addressing post-digital transition responsibilities of cable television operators with respect to

carriage of digital broadcasters, wherein the Commission clarified that “[i]n digital broadcasting,

a broadcast station’s channel number is no longer identified by reference to its over-the-air

frequency” and that “any station carried pursuant to mandatory carriage may demand carriage on

its major channel number as broadcast in the station’s PSIP.”12 The Media Bureau subsequently

has relied on this guidance from the Commission in denying claims by digital broadcast stations

that they are entitled to elect cable carriage based on their RF channel number.13

11 Id., Exhibit 2.
12 Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of the Commission’s Rules, Declaratory
Order, 23 FCC Rcd 14254, 14258-59 (2008) (clarifying that reference to a station's PSIP is “the manner in which
cable operators are to determine the channel number on which a local commercial or qualified NCE station is
‘broadcast over the air’” for the purposes of implementing a must carry election).
13 KSQA, LLC v. Cox Cable Commc’ns, Inc., Memorandum Opinion and Order, 27 FCC Rcd 13185, 13186-87 (MB
2012) (a digital station’s channel positioning choice “may attach only to its Major Channel Number as carried in its
PSIP”). See also Gray Television Licensee, LLC v. Zito Media, L.P., 28 FCC Rcd 10780, n 2010 (MB 2013) (“a
station’s over-the-air broadcast channel number is no longer identified by reference to its over-the-air radio
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Although PMCM’s Complaint acknowledges that the Media Bureau has held that a

digital broadcast station’s on-air channel positioning rights are determined by reference to the

station’s virtual channel assignment, PMCM argues that the Bureau’s position is “directly at

odds with Section 614(b)(6) of the [Communications] Act, which gives must carry stations the

right to demand carriage ‘on the cable system channel number on which the local commercial

television station is broadcast over the air.’” PMCM’s argument assumes that the reference to

the channel number on which a station is broadcast “over the air” can and does have only one

possible meaning – the station’s RF channel. But the term “over the air” is not without

ambiguity; its meaning can and does vary depending on whether it is interpreted from the

perspective of the station or the perspective of the viewer.

In particular, a station’s RF channel and the channel number to which viewers relying on

off-air reception tuned their television receivers to access that station were one and the same

prior to the digital transition. But after the digital transition, viewers that receive television

programming via off-air reception tune their sets to the station’s PSIP channel number; from

their perspective, it is that channel number, not the station’s RF channel number that represents

the station’s “over the air” channel number.

Consequently, the Commission’s decision to define a station’s “over the air” channel

number in the context of a digital television station’s cable channel positioning rights as the

station’s virtual channel number – the channel number that off-air viewers tune to receive the

station – is entirely appropriate.14 Indeed, doing otherwise would create enormous confusion and

frequency, but instead to its Major Channel Number as carried in its PSIP”); Carriage Letter, 30 FCC Rcd at 6117,
n. 6; In re PMCM TV, LLC, No 15-1058, Opposition of the Federal communications Commission to Petition for
Writ of Mandamus (D.C. Cir., filed June 19, 2015).
14 See In re PMCM TV, LLC, No. 15-1058, Order (D.C. Cir., Sept. 23, 2015) (denying mandamus petition to extent
it seeks writ compelling Commission to order carriage of WJLP on cable channel 3, stating that “Petitioner has not
demonstrated a clear and indisputable right to such relief”).
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upset the settled expectations of cable operators, broadcasters, and consumers. Updating what

constitutes a station’s over the air channel for purposes of the cable channel positioning rules

clearly is a reasonable exercise of the Commission’s broad public interest authority under the

Communications Act as well as its specific authority to update the cable carriage rules following

the digital transition.15

Accordingly, PMCM’s “over the air” channel for purposes of the channel positioning

rules is cable channel 33, the channel corresponding to WJLP’s virtual channel, not cable

channel 3.16 In addition, TWC’s carriage of WJLP on cable channel 1239 is entirely lawful.

When, as is the case here, a station demands carriage on a cable channel other than one of the

channels on which it has a right to carriage, the cable operator is free to unilaterally choose a

cable channel for the station.17 PMCM affirmatively opted not to seek carriage for WJLP on

cable channel 33, the station’s “over the air” channel for purposes of the channel positioning

rules, thus leaving it up to TWC to choose a cable channel for WJLP.18

15 47 U.S.C. § 303(r) (authorizing Commission to “[m]ake such rules and regulations and prescribe
such restrictions and conditions, not inconsistent with the law, as may be necessary to carry out” its obligation to
promote the public interest); 47 U.S.C. § 534(b)(4)(B) (directing the Commission to make changes in the cable
system signal carriage requirements in connection with the implementation of the digital transition).
16 PMCM’s Complaint attempts to collaterally attack the June 5, 2015 Declaratory Ruling assigning WJLP virtual
channel 33, arguing, inter alia, that the Commission violated the Spectrum Act. Complaint, at 6 and n.4. The
decision assigning WJLP virtual channel 33 is the subject of a pending application for review filed by PMCM in a
separate docket and is not appropriately raised here. See In re Program and System Information Protocol (PSIP)
Designation for Station WJLP(TV) (formerly KVNV(TV)), Middletown Township, New Jersey FCC Facility ID No.
86537, Application for Review of PMCM TV, LLC, MB Docket No. 14-150 (filed July 6, 2015). Moreover,
PMCM’s Spectrum Act argument is based on a misreading of the relevant statutory provision. See Declaratory
Ruling, 30 FCC Rcd at 6100-01; see also Opposition of Meredith Corp. and CBS B’casting to Application for
Review of PMCM TV, LLC, MB Docket No. 14-150, 7-9 (filed July 21, 2015).
17 See, e.g., Continental Cablevision of Sierra Valleys, Memorandum Opinion and Order, 10 FCC Rcd 958 (CSB
1995).
18 PMCM suggests without any substantiation that TWC is not carrying WJLP as part of its systems’ basic tier.
Complaint, at 6, n.5. PMCM is mistaken. While cable channel 1239 was not part of the basic tier when it was
carrying the Me-TV network feed, TWC added it to the basic tier when it launched WJLP.
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CONCLUSION

PMCM’s Complaint seeks carriage on a cable channel that does not correspond to

WJLP’s “over the air channel” for purposes of the channel positioning rules (i.e., its PSIP

channel). Moreover, TWC’s current carriage of WJLP on channel 1239 is proper and lawful in

light of PMCM’s decision to demand carriage on a cable channel other than its PSIP channel.

For the foregoing reasons, the Commission must deny PMCM’s Complaint.

The undersigned certify that they have read the submission and to the best of their

knowledge, information, and belief formed after reasonable inquiry, it is well grounded in fact

and is warranted by existing law; and that it is not interposed for any improper purpose.

Respectfully submitted,

TIMEWARNER CABLE INC.

By:___/s/_______________________
Seth A. Davidson
Ari Z. Moskowitz

MINTZ, LEVIN, COHN, FERRIS, GLOVSKY
AND POPEO, P.C.
701 Pennsylvania Avenue, N.W.
Suite 900
Washington, DC 20004

Its Attorneys

Dated: February 8, 2016
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