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I. INTRODUCTION

Virginia Electric and Power Company (“Dominion”) demands pole attachment rental 

rates from Verizon Virginia and Verizon South (collectively, “Verizon”) that are nearly 

 times the new telecom rate applicable to Verizon’s 

competitors—creating a competitive disparity that amounts to 

of dollars in overpayments by Verizon each year.  The Commission revised its pole 

attachment rules in 2011 to eradicate these marketplace distortions that hinder deployment of 

broadband and other advanced services.1  It recently reiterated its intent to “keep[] pole 

attachment rates unified and low” in order to further the Commission’s “overarching goal to 

accelerate deployment of broadband by removing barriers to infrastructure investment and 

promoting competition.”2

Dominion thumbs its nose at the Commission’s Pole Attachment Order and policy 

objectives and instead clings to exorbitant rates in the parties’ two essentially identical 2011 

Joint Use Agreements (collectively, the “Joint Use Agreement”)—rates that are 

 higher than the new telecom rate that applies to 

Verizon’s competitors—claiming that they are justified by hypothetical, undocumented, and 

unquantified “benefits” that do not affect Dominion’s bottom line.  Dominion agrees that the 

Joint Use Agreement 

, like Dominion’s license agreements, requires Verizon to pay 

—including costs associated with 

1 Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, Report 
and Order and Order on Reconsideration, 26 FCC Rcd 5240 (2011), aff’d, Am. Elec. Power Serv. 
Corp. v. FCC, 708 F.3d 183 (D.C. Cir. 2013), cert. denied, 134 S. Ct. 118 (2013) (“Pole 
Attachment Order” or “Order”)). 
2 Final Rule, Pole Attachment Rates, 81 Fed. Reg. 5605-01 (¶ 4) (Feb. 3, 2016). 
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  But Dominion argues that because Verizon is obligated to 

, Verizon should 

pay Dominion a far higher rental rate.  Dominion has it backwards. 

For example, Dominion argues that its excessive rates are justified because Dominion has 

shifted to Verizon the costs to 

  Similarly, Dominion advocates for its inflated rates based on Dominion’s ability to 

impose on Verizon (but not Verizon’s competitors) 

  In 

Dominion’s view, the more costs it can pass to Verizon, the more that Dominion can charge.3

Dominion thus seeks to perpetuate unjustified and anti-competitive rates that amount to 

pure profit for Dominion, covering costs that Dominion does not incur.  And it seeks to do so in 

direct contravention of the Pole Attachment Order’s competitive neutrality principle, which

“counsel[s] in favor of similar treatment of similarly situated providers.”4  Here, where the Joint 

Use Agreement leaves Verizon, at best, comparably situated to Dominion’s licensees, and in 

many ways disadvantaged relative to them, the appropriate rate is “‘the same rate as the 

comparable provider,’ i.e., the New Telecom Rate”5—not the Joint Use Agreement rates that are 

 higher.6

3 That Verizon is, at best, comparably situated to its competitors and, in many cases, 
disadvantaged relative to them, is further illustrated in a chart attached to Reply Ex. A, the 
Affidavit of Mark S. Calnon, Ph.D. (Feb. 9, 2016) (“Calnon Reply Aff.”).    
4 Pole Attachment Order, 26 FCC Rcd at 5336-37 (¶¶ 217-18). 
5 Verizon Fla. LLC v. Fla. Power & Light Co., 30 FCC Rcd 1140, 1142 (¶ 7) (EB Feb. 11, 2015) 
(quoting Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217)) (emphasis added). 
6 Reply Ex. A ¶¶ 2, 10 (Calnon Reply Aff.).
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For years, Dominion has refused Verizon any rate relief—let alone a rate that 

approximates the rate it charges Verizon’s competitors.  When Verizon paid its invoices in full 

for the 2011 through 2014 rental years, Dominion stalled and delayed negotiations—refusing to 

make a counteroffer for over a year and then offering Verizon a rate increase.  When Verizon 

was then forced to file this Complaint and adjust its invoice for 2015 rentals to reflect the 

amounts it seeks here, Dominion ran to state court to demand payment in full.  Now Dominion 

tries to argue that Verizon followed the wrong approach during all time periods—claiming that 

Verizon should not get rate relief for 2011 through 2014 because Verizon paid its invoices in full 

and that Verizon should not get rate relief for 2015 because it did not. 

The Commission should put an end to these and other games developed by electric 

utilities to try to avoid, delay, and thwart enforcement of the Pole Attachment Order.  It can do 

so with an Order that again confirms that “the wide disparity in pole rental rates[, which] distorts 

service providers’ decisions regarding deployment and offering of advanced services,” will no 

longer be tolerated.7  Verizon’s rate should be set at the properly calculated new telecom rate 

effective July 12, 2011, and the over  million in net

rentals (Verizon’s gross rentals adjusted to reflect rentals for Dominion at the new telecom rate) 

that Verizon has overpaid since that date should be refunded with interest.8  The Commission 

amended its rules in the Pole Attachment Order to provide for “monetary recovery in a pole 

attachment action to extend as far back in time as the applicable statute of limitations allows.”9

Enforcing that rule amendment—as well as the Pole Attachment Order’s rate reforms—in this 

case will “reduce the number of disputes for which Commission resolution is required by 

7 Pole Attachment Order, 26 FCC Rcd at 5242 (¶ 3). 
8 Reply Ex. A ¶¶ 101-110 (Calnon Reply Aff.). 
9 Pole Attachment Order, 26 FCC Rcd at 5289-90 (¶¶ 110-12); 47 C.F.R. § 1.1410. 
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providing parties clearer expectations” that utilities will not be allowed to thwart broadband 

deployment efforts by charging exorbitant rental rates.10

II. ARGUMENT 

Dominion’s Response and license agreements confirm that the Joint Use Agreement rates 

are not just and reasonable as statutorily required, that Verizon is attached to Dominion’s poles 

on terms and conditions that are materially comparable to its competitors, and that Verizon 

should be charged a properly calculated new telecom rental rate and refunded the millions it has 

paid since the effective date of the Pole Attachment Order in excess of that just and reasonable 

amount.  As explained below, Verizon is entitled to the new telecom rate it seeks as of the July 

12, 2011 effective date of the Pole Attachment Order because Dominion:  

(A)  did not justify the Joint Use Agreement rates, or any rate higher than the new 
telecom rate, with evidence as was its burden in this proceeding,  

(B)  cannot eliminate Verizon’s federal statutory right to “just and reasonable” rates 
regardless of whether the 2011 Joint Use Agreement is a “new agreement” (which 
it is) or an “existing agreement,”  

(C)  did not rebut Verizon’s quantification of the unique benefits Dominion previously 
alleged or show that any other unique benefit individually or collectively benefits 
Verizon over its competitors in a material way,  

(D)  highlighted the unjust and unreasonable Joint Use Agreement rate formula by 
defending its use of inflated inputs that the Commission has rejected,  

(E)  unlawfully increased its new and pre-existing telecom rate calculations by 
misapplying the Commission’s formulas and rules, and  

(F)  ignored Commission precedent that holds that Verizon’s claim for a just and 
reasonable rate, and for refunds dating back to the effective date of the Pole
Attachment Order, is properly before the Commission. 

For all these reasons, the Commission should terminate the unjust and unreasonable rate 

provision in the parties’ Joint Use Agreement effective July 12, 2011, substitute for that unjust 

10 See Pole Attachment Order, 26 FCC Rcd at 5337 (¶ 218). 
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and unreasonable provision a rate provision, effective July 12, 2011, that sets Verizon’s annual 

rate as the rate properly calculated in accordance with the Commission’s new telecom formula 

using the presumptions of 47 C.F.R. §§ 1.1417 and 1.1418 and the rate of return (weighted cost 

of debt and equity) determined by the Virginia State Corporation Commission,11 and order 

Dominion to refund to Verizon the over  million in 

net rentals that Verizon has overpaid since July 12, 2011.12

A. Dominion Has Not Rebutted Verizon’s Evidence That The Joint Use 
Agreement Rates Are Unjust And Unreasonable. 

Dominion improperly tries to heighten the burden of proof on Verizon, arguing that 

Verizon faces a “formidable burden” to prove that the Joint Use Agreement rates are unjust and 

unreasonable.13  Instead, Verizon had the initial burden to present a prima facie case that the 

Joint Use Agreement rates are unjust and unreasonable.14  Verizon made that showing and 

Dominion does not argue otherwise.  A prima facie case is established by “a statement of the 

specific unreasonable pole attachment rate, term or condition and all arguments used to support 

its claim of unreasonableness.”15  Verizon presented far more—its fifty-three page complaint, 

11 The properly calculated new telecom rates for 2011 through 2016 are $5.87, $7.15, $7.05, 
$6.85, $6.51, and $6.04 per pole, respectively.  Compl. Ex. A ¶ 16 (Affidavit of Mark S. Calnon, 
Ph.D. (July 31, 2015) (“Calnon Aff.”)). 
12 Interest should be awarded at “the current interest rate for Federal tax refunds and additional 
tax payments.”  Cavalier Tel., LLC v. Va. Elec. & Power Co., 15 FCC Rcd 17962, 17964 (¶ 4 
n.16) (2000).
13 See Resp. at 10; see also Resp. at 2 (describing Verizon’s burden as “substantial”). 
14 47 C.F.R. § 1.1409(b) (“The complainant shall have the burden of establishing a prima facie
case that the rate, term, or condition is not just and reasonable . . . .”). 
15 Multimedia Cablevision, Inc. v. Sw. Bell Tel. Co., 11 FCC Rcd 11202, 11207 (¶ 11) (1996); 
see also, e.g., Cable Television Ass’n of Ga. v. Ga. Power Co., 18 FCC Rcd 16333, 16337 (¶ 8) 
(2003) (finding prima facie case where Complaint “could have been more detailed,” but 
nonetheless “identifie[d] the factual basis of the allegations”); Fla. Cable Telecomms. Ass’n v. 
Gulf Power Co., 18 FCC Rcd 9599, 9605-06 (¶ 13) (2003) (finding prima facie case where 
Complaint alleged that a rate proposal was significantly higher than the Commission’s cable 
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supported by four sworn Affidavits and twenty-eight exhibits, detailed the anti-competitive 

 per pole premium that Dominion imposes on 

Verizon, the way that Dominion leveraged its superior bargaining power to obtain the excessive 

rates, and the reasons why Verizon genuinely lacks the ability to obtain a just and reasonable rate 

without the Commission’s assistance.  Verizon also “demonstrate[d] that it is obtaining pole 

attachments on terms and conditions that leave [it] comparably situated to telecommunications 

carriers” with “reference to any relevant evidence, including [any] pole attachment agreements” 

then available to Verizon.16  And, because those comparable terms and conditions mean that 

Verizon should receive “‘the same rate as the comparable provider,’ i.e., the New Telecom 

Rate,”17 Verizon provided detailed calculations of that just and reasonable new telecom rate.   

Presented with this prima facie case, the Commission’s “procedural rules require[d] the 

respondent [here, Dominion] to justify ‘the rate, term or condition alleged in the complaint not to 

be just and reasonable.’”18  Dominion did not.  It alleged the existence of “benefits” without 

rate); Time Warner Entm’t v. Fla. Power & Light Co., 14 FCC Rcd 9149, 9150-51 (¶ 3) (1999) 
(finding prima facie case because “Complaint contains information required under Section 
1.1404(a-g), although [respondent] disputes the accuracy of some of the information”); Selkirk
Commc’ns, Inc. v. Fla. Power & Light Co., 8 FCC Rcd 387, 389 (¶ 17) (1993) (finding prima 
facie case where Complaint alleged that licensee was “required to pay a rate . . . that is higher 
than the regulated rate . . . for traditional cable attachments”).
16 See Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217); 47 C.F.R. § 1.1424. 
17 Verizon Fla., 30 FCC Rcd at 1142 (¶ 7) (quoting Pole Attachment Order, 26 FCC Rcd at 5336 
(¶ 217)) (emphasis added). 
18 Heritage Cablevision Assocs. of Dallas, L.P. v. Tex. Utils. Elec. Co., 6 FCC Rcd 7099, 7105 
(¶ 29) (1991) (quoting 47 C.F.R. § 1.1407(a)) (emphasis added); see also 47 C.F.R. § 1.1407(a) 
(“The response should set forth justification for the rate, term, or condition alleged in the 
complaint not to be just and reasonable.”); Knology, Inc. v. Ga. Power Co., 18 FCC Rcd 24615, 
24635 (¶ 49) (2003) (“[A]fter [the complainant] establishes a prima facie case regarding specific 
accounts, [the respondent] must produce evidence explaining the challenged charges.”); Marcus
Cable Assocs., LP v. Tex. Utils. Elec. Co., 18 FCC Rcd 15932, 15938-39 (¶ 13) (2003) (“Once a 
complainant in a pole attachment matter meets its burden of establishing a prima facie case, the 
respondent bears a burden to explain or defend its actions.”); Selkirk Commc’ns, 8 FCC Rcd at 
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providing license agreements to corroborate them.19  It did not quantify most of the “benefits” it 

alleged—and where it did, it inflated its quantifications by lumping together the amounts it 

claims its licensees “collectively” paid, without any documentation to substantiate even those 

quantifications.20  It did not show that any benefit, or combination of benefits, has a 

 per pole value, instead relying on vague allegations 

of “specific and tangible financial benefits”21—none of which affects Dominion’s bottom line.  It 

did not rebut Verizon’s detailed quantifications of alleged “benefits.”  Instead, it relied on 

calculations that it did not provide, inputs that it did not back up with documentation, and claims 

about the parties’ negotiations that it did not and could not support with sworn proof.22

At the most basic level, then, rate relief is required because Dominion “fail[ed] utterly to 

justify its proposed annual pole attachment rate” with credible, relevant evidence establishing 

that the Joint Use Agreement rates are just and reasonable.23  Its argument that the rates were 

agreed-upon is not enough:  a respondent “fail[s] to provide any . . . justification for a higher rate 

389 (¶ 17) (“Once [a] prima facie showing is made, the Commission’s procedural rules require 
that the respondent must justify ‘the rate, term or condition alleged in the complaint not to be just 
and reasonable.’”) (quoting 47 C.F.R. § 1.1407(a)). 
19 See, e.g., Resp. at 19 (claiming that “[p]ursuant to . . . various license agreements that 
Dominion maintains with individual attachers, Dominion may 

20 See, e.g., Resp. Ex. A at Ex. MAG-1, p.2 (Graf Decl.) (“Licensees collectively paid Dominion 
; id., p.5 (“Over the 2011-

2014 time frame, 

21 Resp. at 18. 
22 See, e.g., id. at 9 n.40, 23 n.115; Resp. Ex. B ¶ 31 (Zarakas Decl.).
23 See Fla. Cable Telecomms. Ass’n, Inc., 18 FCC Rcd at 9608 (¶ 17); see also Implementation of 
the Telecommunications Act of 1996, Report and Order, 12 FCC Rcd 22497, 22617 (¶ 295) 
(1997) (It is “incumbent upon a defendant . . . to respond fully to any prima facie showing made 
by a complainant, with full legal and evidentiary support.  A defendant that fails to provide such 
a response runs the risk of an adverse ruling or an adverse inference on a material fact.”). 
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for pole attachments” when it relies solely on the fact that “the pole lease agreement . . . allows a 

higher charge.”24  Its unsupported claims of “benefit” are also insufficient:  a respondent must 

provide “backup or itemization” for its claims that can be tested for its relevance and veracity.25

Dominion’s conclusory response falls far short of the proof its burden requires.  The Joint Use 

Agreement rates are unjust, unreasonable, and should be terminated. 

B. Verizon Is Entitled To Just And Reasonable Pole Attachment Rates. 

Rather than confront its rental rate premium head-on, Dominion tries to avoid 

Commission review entirely, arguing that its rates are “binding and enforceable” because they 

are in a “historic” joint use agreement.26  This argument fails because no agreed-upon rates are 

exempt from Commission review.27  It also fails because (1) the Joint Use Agreement is a “new” 

agreement and (2) even if it were a “historic” agreement, rate relief would still be required.

1. The Joint Use Agreement Is A “New Agreement” That Requires A 
Competitively Neutral Rate Term. 

Dominion argues that the Joint Use Agreement is a “historic” agreement, but concedes 

that a “new agreement” is one that was “entered into following the adoption of the 2011 Pole 

Attachment Order.”28  Dominion further concedes that the Joint Use Agreement was signed by 

24 Selkirk Commc’ns, Inc., 8 FCC Rcd at 389 (¶ 17); see also Heritage Cablevision Assocs. of 
Dallas, 6 FCC Rcd at 7105 (¶¶ 29-30) (rejecting respondent’s reliance on argument that charge 
“was arrived at through ‘arms length negotiations’”). 
25 Knology, Inc., 18 FCC Rcd at 24636 (¶ 50); Cable Television Ass’n of Ga., 18 FCC Rcd at 
16339 (¶ 12 & n.43). 
26 Resp. at 11. 
27 Verizon Fla., 30 FCC Rcd at 1145-47 (¶¶ 17-19); Pole Attachment Order, 26 FCC Rcd at 
5334-37 (¶¶ 216-18); In the Matter of Implementation of Section 224 of the Act; A National 
Broadband Plan for Our Future, Order and Further Notice of Proposed Rulemaking, 25 FCC 
Rcd 11864, 11908 (¶ 105) (2010). 
28 Resp. at 11. 
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both parties after the adoption of the Pole Attachment Order.29  Dominion thus had knowledge 

when it signed the Joint Use Agreement that Verizon’s rate under federal law should be “the 

same rate” that applies to any “comparable provider (whether the telecommunications carrier or 

the cable operator)” and that Verizon could seek relief back to the Order’s effective date if 

Dominion did not comply with the statutory mandate.30

Dominion acknowledges that the Joint Use Agreement is so new that Verizon could have 

signed it and exercised its rights under the Commission’s “sign and sue” rules to challenge its 

rate provision.31  And that is exactly what Verizon did.  It “execute[d] a pole attachment 

agreement with a utility, and then later file[d] a complaint challenging the lawfulness of a 

provision of that agreement.”32  And it did so within the statute of limitations, seeking relief back 

to the effective date of the Pole Attachment Order.33

 Dominion nonetheless argues that the Joint Use Agreement should be treated as a 

“historic” agreement for two reasons.  Neither has merit.  First, Dominion points to the Joint Use 

Agreement’s effective date (January 1, 2011), which was about four months before the Pole

Attachment Order issued.34  This does not transform the new agreement into a “historic joint use 

agreement[] of the nature described in the 2011 Pole Attachment Order.”35  The Pole Attachment 

29 Id. at 5, 16; Resp. Ex. A ¶ 16 (Graf Decl.). 
30 Pole Attachment Order, 26 FCC Rcd at 5289, 5336 (¶¶ 110, 217) (emphasis added). 
31 Resp. at 16-17. 
32 In the Matter of Implementation of Section 224 of the Act; A National Broadband Plan for Our 
Future, Order and Further Notice of Proposed Rulemaking, 25 FCC Rcd 11864, 11905 (¶ 99) 
(2010).
33 The “sign and sue” rule does not impose time limitations on a suit, Pole Attachment Order, 26 
FCC Rcd at 5292-95 (¶¶ 119-25), but Verizon nonetheless filed its Complaint within the five-
year statute of limitations that applies under Virginia law, see Va. Code Ann. § 8.01-246(2). 
34 Resp. at 12. 
35 Id. at 11. 
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Order described “long-standing” agreements with “significant histories, as they are decades 

old.”36  Dominion had informed the Commission that some “joint use agreements date back to at 

least 1926.”37  The Joint Use Agreement remains a 2011 agreement signed with complete 

knowledge of the Commission’s rate reforms.  

Second, Dominion points to the parties’ lengthy joint use history, claiming that this Joint 

Use Agreement is the latest in “a succession of agreements dating back over seventy (70) 

years.”38  But the Commission did not lock all existing joint use relationships into the terms of 

their agreements, or even subject them to a different level of scrutiny.  Instead, the Commission 

contemplated that all incumbent telephone companies (including those that “have access to pole 

attachments pursuant to joint use agreements today”) would “have the ability to terminate 

existing agreements and seek new arrangements” with rates, terms and conditions comparable to 

their materially comparable competitors.39  For years, Verizon tried to do just that, but was 

denied a “new arrangement” that includes a rate provision that complies with Section 224.

Under these circumstances, “it will be appropriate [for the Commission] to use the rate of the 

comparable attacher as the ‘just and reasonable’ rate for purposes of section 224(b).”40

36 Pole Attachment Order, 26 FCC Rcd at 5334-35 (¶ 216), 5382 (Statement of Commissioner 
Clyburn).
37 Reply Comments of Ameren Services Company and Virginia Electric and Power Company at 
17, In the Matter of Implementation of Section 224 of the Act; Amendment of the Commission’s 
Rules and Policies Governing Pole Attachments, WC Docket No. 07-245 (Apr. 22, 2008) (“Apr. 
22, 2008 Reply Comments of Ameren and Dominion”). 
38 See Resp. at 4; Resp. Ex. A ¶ 4 (Graf Decl.).
39 See Pole Attachment Order, 26 FCC Rcd at 5334-36 (¶¶ 216-17) (emphasis added).  The 
Commission further held that if an incumbent telephone company cannot “obtain a new
arrangement,” it would “consider that as appropriate in a complaint proceeding.” Id. at 5336 
(¶ 216) (emphasis added). 
40 Id. at 5336 (¶ 217). 
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2. Even If The Joint Use Agreement Was A “Historic Agreement,” 
Verizon Would Still Be Entitled To Rate Relief. 

The question of whether the agreement is “new” or “historic” is academic because the 

answer is the same:  Verizon is “entitled to rates, terms and conditions that are ‘just and 

reasonable’ in accordance with section 224(b)(1).”41  And because Verizon attaches pursuant to 

materially comparable terms and conditions as its competitors, that “just and reasonable” rate is 

the same rate that may be charged its competitors—not 

 per pole higher. 

Relief from the Joint Use Agreement rates is particularly appropriate here because 

(a) “market forces and independent negotiations” have not been “alone sufficient to ensure just 

and reasonable rates” given Verizon’s lack of bargaining power,42 and (b) Verizon “genuinely 

lacks the ability to terminate an existing agreement and obtain a new arrangement.”43

(a) The Joint Use Agreement Rates Are The Result Of Dominion’s 
Superior Bargaining Power. 

Dominion does not dispute that it has owned 65 percent of the joint use poles at all 

relevant time periods—in 2006 when negotiations for the Joint Use Agreement began, in May 

2011 when Dominion signed the Joint Use Agreement, and in 2015 when Dominion sent its most 

recent invoices.44  The Commission found that this pole ownership disparity reflects a lack of 

bargaining power:  “incumbent LECs often may not be in an equivalent bargaining position with 

electric utilities in pole attachment negotiations” because “electric utilities appear to own 

41 Id. at 5328 (¶ 202). 
42 Id. at 5327 (¶ 199). 
43 Id. at 5336 (¶ 216). 
44 See Compl. ¶ 16; Resp. at 4-5; Resp. Ex. A ¶ 4 (Graf Decl.); Reply Ex. 8 (2015 Invoices). 
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approximately 65-70 percent of poles.”45  Dominion asks the Commission to ignore this disparity 

and find that Verizon has sufficient bargaining power to negotiate a just and reasonable rate.46

The Commission should reject Dominion’s request. 

First, Dominion argues that the pole ownership disparity is not relevant because it “has 

not varied over the last several decades.”47  The Pole Attachment Order, however, does not 

require a change in relative pole ownership to justify relief where, as here, a company has always

lacked bargaining power.  The Commission merely noted that “long-standing agreements 

generally were entered into at a time when incumbent LECs . . . were in a more balanced 

negotiating position with electric utilities, at least based on relative pole ownership.”48  The 

Commission did not limit relief to those cases.  Doing so would unreasonably deny rate relief to 

the incumbent telephone companies that were never able to negotiate a just and reasonable rate 

because they never had bargaining power.

Second, Dominion argues that Verizon has bargaining power because the Joint Use 

Agreement provides Verizon the “same benefits” as prior agreements at lower rates.49  The 

premise of Dominion’s argument is flawed: it claims that Verizon admitted that it “receives the 

same benefits under the Joint Use Agreements as it did under predecessor agreements dating 

back to 1978,” when Verizon instead stated that it was then—as it is now—comparably situated 

to its competitors.50  But more importantly, Dominion relies solely only on the change in 

Verizon’s gross rental rate, which tells only half of the story.  Dominion does not dispute that it 

45 Pole Attachment Order, 26 FCC Rcd at 5329 (¶ 206). 
46 Resp. at 12-14. 
47 Id. at 12-13. 
48 Pole Attachment Order, 26 FCC Rcd at 5334-35 (¶ 216) (emphasis added). 
49 Resp. at 13. 
50 Id. (citing Compl. ¶ 88) (emphasis added). 
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paired Verizon’s slight rate reductions with such significant rate reductions for Dominion that 

Verizon achieved essentially no net rental savings after over four years of negotiations.51

The facts belie Dominion’s claim that this did not give Dominion “greater rate relief 

relative to Verizon.”52  In the Verizon Virginia service area, Dominion’s rate was reduced by 

 percent—and Verizon’s by about 

 percent.53  In the Verizon South service area, Dominion’s rate was reduced 

by about  percent—and Verizon’s by just 

 percent.54  Similarly untrue is Dominion’s claim that “greater 

investment in Dominion’s poles, and the resulting higher cost of Dominion’s poles, as compared 

to Verizon’s poles,” is the cause for Verizon’s payment of higher rental rates for less space.55

Each party’s pole costs 

—and yet Dominion reduced its rate 

56

51 Compl. Ex. A ¶¶ 45-48 (Calnon Aff.) (explaining how Verizon’s net per pole rental rate 
decreased by less than  between 2010 and 2014). 
52 Resp. at 13. 
53 Compl. Ex. A ¶ 45 (Calnon Aff.). 
54 Id. ¶ 46.  Dominion claims that Verizon enjoyed a 
percent reduction in its “total pole rental fee obligation,” but provides no math to support its 
calculation.  Presumably, Dominion tried to present a weighted average of the rental rate 
reductions for the two service areas.  The proper weighted average calculation shows that 
Verizon’s rate was reduced by  percent—and 
Dominion’s by  percent. See Reply Ex. A ¶ 8 
(Calnon Reply Aff.).
55 See Resp. at 13 n.59, 27-28. 
56 Compl. Exs. A ¶ 45 (Calnon Aff.), 
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Third, Dominion tries to take the focus off its rejection of Verizon’s offer to purchase 

 of Dominion’s poles—something that would 

have helped alleviate the pole ownership disparity—by claiming that the pole transfer would not 

have materially altered the pole ownership disparity and that its decision was driven by 

“significant costs” that Dominion incurred during a prior pole transfer.57  But Dominion admits 

that the sale would have “altered the overall balance of pole ownership between Dominion and 

Verizon.”58  And Dominion provided no evidence of the “significant costs” it claims to have 

incurred.  It did not quantify them and it did not explain why it did not give Verizon a 

counteroffer that would have covered them.59  But even if concern over these unspecified costs 

were the reason for Dominion’s refusal to sell its poles, Dominion’s motivation is beside the 

point.  It maintained its superior bargaining power throughout the parties’ negotiations and 

exercised that power to obtain unjust and unreasonable rental rates.60

Fourth, Dominion faults Verizon for the pole ownership disparity, claiming that Verizon 

could have exercised its right to 

61  Dominion does not offer 

evidence that it notified Verizon 

  But more importantly, Dominion 

57 Resp. at 13-14; Resp. Ex. A ¶ 12 (Graf Decl.). 
58 Resp. at 14. 
59 See, e.g., Compl. Ex. B ¶ 17 (Affidavit of Stephen C. Mills (Aug. 3, 2015) (“Mills Aff.”)) 
(explaining that “Dominion refused Verizon’s offer, claiming that it does not sell its assets”). 
60 See, e.g., id. ¶¶ 12-22. 
61 Resp. at 14; 
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cannot show that Verizon could have materially changed the pole ownership disparity 

  As noted above, Dominion 

tried to justify its rejection of Verizon’s offer to purchase 

 of Dominion’s poles by claiming that the transfer would not have materially altered 

the pole ownership balance.62  Yet with this argument, Dominion blames Verizon for not 

increasing its pole ownership numbers through a rarely-used process that could never have 

approached the number of poles Verizon sought to purchase.  The parties’ last joint surveys show 

that Dominion now owns fewer joint use poles 

than it did in 2001.63  The parties’ pole ownership disparity has persisted not because Verizon 

allegedly ,

but because Dominion has insisted on maintaining the bargaining leverage that its ownership 

numbers provide. 

(b) Verizon Genuinely Lacks The Ability To Terminate The 
Rental Rate Provision In The Joint Use Agreement. 

Dominion admits that Verizon cannot (without Dominion’s agreement) terminate the rate 

provision in the Joint Use Agreement and obtain a new, just and reasonable, rate provision.64

Dominion further admits that, after the Supreme Court denied further review of the Pole

Attachment Order, Verizon tried in vain for twenty months to obtain Dominion’s agreement to a 

just and reasonable rate through emails, letters, and conference calls, face-to-face meetings with 

Dominion executives, and a private mediation attended by more than a half dozen Dominion 

62 Resp. at 14. 
63 See Reply Ex. B ¶ 8 (Reply Affidavit of Stephen C. Mills (Feb. 9, 2016) (“Mills Reply Aff.”)). 
64 See, e.g., Resp. at 16. 
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executives and lawyers.65  Dominion has now taken Verizon to court to try to enforce its 

excessive rates, unwilling to even wait for the Commission to decide this dispute.66  The record 

is, therefore, undisputed that Verizon “genuinely lacks the ability to terminate an existing 

agreement and obtain a new arrangement.”67

Dominion makes two meritless arguments to try to change this conclusion. First,

Dominion argues that the only thing stopping Verizon from obtaining a “new arrangement” has 

been “Verizon’s obstinate demands.”68  Verizon’s “demands” have not been “obstinate” or 

unreasonable.  Verizon’s first offer was 

higher than the cable rate that Dominion disclosed,69 and was higher still than the properly 

calculated new telecom rate that Verizon seeks here.70  Verizon also showed its willingness to 

discuss compromises on rate formula inputs and rental years—something that Dominion 

acknowledges in its Response and tries to hold against Verizon as though it amounted to some 

form of waiver.71  Dominion, on the other hand, refused for over a year to even offer a rate that 

was different from the Joint Use Agreement rates.72  And when Dominion did make its first and 

65 See, e.g., id. at 7-9, 16; see also Compl. ¶¶ 21-31. 
66 See Compl., Va. Elec. and Power Co. v. Verizon Va. LLC and Verizon S. Inc., Case No. CL15-
3029-00 (Va. Cir. Ct. Nov. 18, 2015). 
67 Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 216). 
68 Resp. at 16.
69 See Compl. Ex. 4 (Email from A. Hahn, Dominion, to S. Mills, Verizon (Oct. 30, 2013)) 
(attaching Facilities License Agreement for Non-Wireless Overhead Attachments Between 
_____ and Virginia and Electric Power Company (“Draft License”)). 
70 See Ex. A ¶ 24 (Calnon Aff.) (stating that the properly calculated cable rate for 2014 is $6.86 
and the properly calculated new telecom rate for 2014 is $6.87). 
71 See, e.g., Resp. at 37; see also Section II.F.2, below. 
72 See Compl. ¶¶ 21-29, Ex. 21 (Email from A. Hahn, Dominion, to S. Mills, Verizon (Oct. 21, 
2014)).
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only pre-mediation offer, it was an offer to increase Verizon’s rental rate.73  Contrary to 

Dominion’s revisionist spin, then, it has not offered Verizon “substantial rate reductions.”74  It 

has instead clung to its Joint Use Agreement rates, even filing suit in state court to demand 

payment months after the Commission assumed jurisdiction to determine whether the rates are 

enforceable, just and reasonable.75

Second, Dominion argues that Verizon cannot obtain rate relief because it does not 

“genuinely lack[] the ability to terminate” the entire Joint Use Agreement—just the rate 

provision in it.76  Nothing in the Pole Attachment Order or the Commission’s rules requires a 

party to terminate, or try to terminate, an entire pole attachment agreement.  Instead, the rules 

direct complainants to attach “a copy of the pole attachment agreement, if any,” to their 

complaints.77  The Pole Attachment Order similarly confirmed that incumbent telephone 

companies may “file complaints with the Commission challenging the rates, terms and 

conditions of pole attachment agreements with other utilities.”78  The Commission further 

recognized that “incumbent LECs frequently have access to pole attachments pursuant to joint 

use agreements” and emphasized “that where incumbent LECs have such access, they are 

73 See Compl. Ex. B ¶ 36 (Mills Aff.) (“Dominion’s offer was to amend the Joint Use 
Agreement’s rental rate provision in a way that would have increased Verizon’s 2014 rental rate 
above the  rate that was invoiced to a rate of 

74 See Resp. at 8. 
75 See Compl., Va. Elec. and Power Co. v. Verizon Va. LLC and Verizon S. Inc., Case No. CL15-
3029-00 (Va. Cir. Ct. Nov. 18, 2015). 
76 Resp. at 15. 
77 47 C.F.R. § 1.1404(d). 
78 Pole Attachment Order, 26 FCC Rcd at 5328 (¶ 203). 
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entitled to rates, terms and conditions that are ‘just and reasonable’ in accordance with section 

224(b)(1).”79

Dominion concedes that Verizon could (as it has) “sign and sue” on the Joint Use 

Agreement in order to obtain rate relief.80  There is no termination requirement that stands in the 

way of that needed relief.  Regardless of whether the Joint Use Agreement is a “new” or 

“historic” agreement, this is a case where the Commission should enforce the just and reasonable 

rate requirement of Section 224. 

C. Verizon Is Comparably Situated To Its Competitors That Occupy Space On 
Dominion’s Poles And Should Receive The Same Rental Rate. 

Dominion concedes that Verizon “may be entitled to be charged an attachment rate equal 

to the ‘new’ Telecom rate” if it is “‘comparably situated’ to any licensee.”81  Verizon’s 

Complaint explained in detail why the terms and conditions in the Joint Use Agreement are 

comparable to those in the license agreement Dominion entered with Verizon’s affiliate.82

Dominion has since produced over 160 license agreements that further confirm that Verizon is 

comparably situated to Dominion’s licensees.83

Dominion’s license agreements, like the Joint Use Agreement, follow a 

  For example, Verizon—like its competitors—must pay the costs 

associated with 

79 Id. at 5328 (¶ 202), 5334 (¶ 216).
80 Resp. at 16-17. 
81 Id. at 17. 
82 Compl. ¶¶ 32-90. 
83 A representative sample of these agreements is attached to this Reply.  See Reply Exs. 1-7.
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  Verizon—like its competitors—is also 

responsible for any  that 

are necessitated by its attachments.85  And Verizon—like its competitors—is 

The license agreements also confirm that the Joint Use Agreement disadvantages

Verizon in unique and significant ways.  For example, Verizon (but not its competitors) must, 

84

85

86

87

88

89
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  Dominion has 

recognized that this “cost of maintaining the pole infrastructure is considerable.”91  Verizon must 

also provide Dominion 

92  No 

similar quid pro quo exists in Dominion’s license agreements. 

Under these circumstances—where the terms and conditions in the Joint Use Agreement 

are comparable or less advantageous than those in Dominion’s license agreements—competitive 

neutrality makes it “appropriate to use the rate of the comparable attacher as the ‘just and 

reasonable’ rate for purposes of section 224(b).”93  Verizon should receive the new telecom rate. 

Dominion does not directly address Verizon’s evidence of comparability, instead alleging 

in a conclusory way that it disagrees with Verizon’s analysis.94  It then scours the Joint Use 

Agreement to create a new list of repetitive, unquantified, unsupported, trivial, and sometimes 

non-existent “benefits” that it claims to provide to Verizon.95  In so doing, Dominion (1) ignores 

the competitive analysis that is required in this rate-setting case, (2) fails to identify any unique 

“benefit” with any measurable value or effect on Dominion’s bottom line, and (3) concedes that 

certain “benefits” relied on by the power company in the Verizon Florida proceeding96 do not 

advantage Verizon here.   

90

91 See Apr. 22, 2008 Reply Comments of Ameren and Dominion at 18. 
92 See Compl. ¶¶ 80-84. 
93 Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217). 
94 Resp. at 17. 
95 Id. at 17-27. 
96 See Verizon Fla., 30 FCC Rcd at 1148 (¶ 21). 
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In the end, Dominion’s effort to justify its rates fails.  It does not justify any rate higher 

than the new telecom rate that applies to Verizon’s competitors.  And it certainly does not justify 

the Joint Use Agreements, which are  higher 

per pole.

1. Dominion Cannot Eliminate The Competitive Analysis That Is 
Required When Setting A Just And Reasonable Rate. 

Dominion first tries to create an illusion of value by pointing to “general and specific 

benefits” provided to Verizon and Verizon’s competitors.97  At the same time, Dominion 

correctly concedes that the pertinent question is whether “distinctions between the Joint Use 

Agreement[] and the terms and conditions that Dominion offers to Verizon’s competitors” 

provide Verizon a “material advantage.”98

The Pole Attachment Order adopted a principle of “competitive neutrality” that focuses 

this rate-setting inquiry on “unique” advantages and disadvantages provided Verizon and not its 

competitors, as “considerations of competitive neutrality counsel in favor of similar treatment of 

similarly situated providers.”99  Competitive neutrality thus “counsels in favor of affording 

incumbent LECs the same rate as the comparable provider” when “incumbent LECs are 

attaching to other utilities’ poles on terms and conditions that are comparable to those that apply 

to a telecommunications carrier or a cable operator.”100  A different rate requires material 

97 See, e.g., Resp. at 2; see also, e.g.,

98 Resp. at 17 (emphasis added). 
99 Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 218). 
100 Id. at 5336 (¶ 217) (emphasis added). 

PUBLIC VERSION



22

“differences between incumbent LECs and telecommunications carrier or cable operator 

attachers.”101

The Enforcement Bureau confirmed that the proper and relevant issue when setting a just 

and reasonable rate for an incumbent telephone company is the value of any “unique” benefits or 

burdens received under the Joint Use Agreement as compared to a license agreement.102  The 

Bureau’s Opinion in the Verizon Florida proceeding repeatedly emphasized that these “unique” 

advantages or disadvantages must be available only to Verizon.103  The Opinion further 

explained that only “unique” benefits and burdens104 can justify a “just and reasonable” rate that 

is different from the rate charged other attachers.105

Dominion, therefore, cannot justify its exorbitant rental rates because Verizon, in some 

sense, receives “benefits . . . pursuant to the joint use relationship.”106  The “benefits” must be 

unique to Verizon.107  As a result, it does not matter whether Verizon “avoided costs that would 

have been associated with designing, constructing, operating, and maintaining its own complete 

pole network.”108  Verizon’s competitors avoided those same costs.  Dominion must instead 

show that unique advantages, which are not offset by unique disadvantages, justify a 

101 Pole Attachment Order, 26 FCC Rcd at 5333, 5336-37 (¶¶ 214, 218) (emphasis added). 
102 Verizon Fla., 30 FCC Rcd at 1140, 1148 (¶¶ 2, 21) (emphasis added). 
103 Id. at 1140 (¶ 2) (“not available to competitive LECs”), 1142 (¶ 6) (“not afforded to cable 
operator and competitive LEC attachers”), 1149 (¶ 24) (“not provided to other attachers”), 1150 
(¶ 26) (“not available to other attachers”). 
104 Id. at 1143, 1148 (¶¶ 8, 21) (emphasis added). 
105 See, e.g., id. at 1140, 1150-51 (¶¶ 2, 26). 
106 Resp. at 10. 
107 Dominion, therefore, cannot justify charging Verizon a higher rate based on claimed 
“benefits, and competitive advantages.”  Id. at 18 (emphasis added).  Only a “benefit” that is a 
“competitive advantage” is relevant.   
108 Id. at 5. 
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per pole annual rental premium.109  Dominion has 

not made this showing.110

2. The Provisions Now Asserted By Dominion Do Not Provide Verizon A 
Material Advantage Over Its Competitors. 

Dominion abandoned its prior list of asserted advantages,111 in favor of a different list 

that still fails to identify any material competitive advantage enjoyed by Verizon.112  Dominion’s 

new list relies on minor and nonexistent differences between how Verizon and its competitors 

(a) obtain pole access, (b) notify Dominion of new attachments, (c) install new attachments, 

(d) maintain the network, and (e) pay amounts due.   

(a) Access To Dominion’s Poles 

Dominion first argues that Verizon is materially advantaged because it receives voluntary 

access to Dominion’s poles whereas Verizon’s competitors enjoy a statutory right of access.113

But this difference between mandatory and voluntary access disadvantages Verizon.  Verizon 

must “purchase” its access to Dominion’s poles by paying rent and assuming all the costs and 

obligations associated with its own ownership of over 

 poles.114  Verizon’s competitors obtain their access by merely paying rent.  This 

109 See Section II.A above; Verizon Fla., 30 FCC Rcd at 1140, 1142-43, 1148-50 (¶¶ 2, 6, 8, 21, 
24, 26) (describing “competitive” standard); Pole Attachment Order, 26 FCC Rcd at 5333, 5336-
37 (¶¶ 214, 218) (adopting principle of “competitive neutrality”). 
110 Reply Exs. A ¶ 18 (Calnon Reply Aff.), C ¶ 5 ((Reply Affidavit of Timothy J. Tardiff, Ph.D. 
(Feb. 9, 2016) (“Tardiff Reply Aff.”)). 
111 See Compl. ¶¶ 38-55 (addressing advantages alleged at Compl. Ex. 17 at 2 (Letter from A. 
Hahn, Dominion, to S. Mills, Verizon (Feb. 20, 2014))). 
112 Resp. at 4, 17-27. 
113 Resp. at 17-18. 
114 See Compl. ¶¶ 80-84; Reply Exs. A ¶¶ 21-25 (Calnon Reply Aff.), C ¶¶ 25-26 (Tardiff Reply 
Aff.).
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means that even if Verizon was charged the same rental rate that Dominion charges Verizon’s 

competitors, Verizon’s real cost would be substantially higher than its competitors’ costs.115

Dominion does not deny that Verizon must incur these unique and significant costs in 

order to access its poles.  Instead, it merely states, in conclusory form, that the value of Verizon’s 

access “far exceeds the value of the attachment rights accorded to its competitors.”116

Dominion’s arguments fail to turn Verizon’s unique burden into a benefit. 

1) Verizon’s Voluntary Access Has Less Value Than Its 
Competitors’ Mandatory Access. 

Dominion first argues that its “voluntary infrastructure sharing relationship” with 

Verizon, by definition, provided Verizon “substantial value.”117  But Commission precedent and 

the history of Section 224 establish that voluntary access does not justify a higher rate than 

mandatory access.   

First, the Commission assigned no material difference in value between the voluntary 

and mandatory access provided by new agreements, such as the Joint Use Agreement.  The Pole

Attachment Order states that incumbent telephone companies with voluntary pole access under a 

new agreement can be “comparably situated to telecommunications carriers or cable operators” 

and should receive the same rental rate.118  The Bureau has since recognized that, although 

“incumbent LECs have no statutory right of access to utility poles,” they may receive “‘the same 

rate as the comparable provider,’ i.e., the New Telecom Rate or the Cable Rate” under new 

115 Id.
116 Resp. at 17. 
117 Id.; see also id. at 2, 6-11, 14, 27, 38 (relying on voluntary nature of Verizon’s pole access); 
Reply Exs. A ¶¶ 21-25 (Calnon Reply Aff.), C ¶¶ 25-26 (Tardiff Reply Aff.). 
118 Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217). 
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agreements.119  Even Dominion agrees:  an incumbent telephone company may be “comparably 

situated” to a licensee and “may be entitled to be charged an attachment rate equal to the ‘new’ 

Telecom Rate.”120  A higher rate is not justified simply because the incumbent telephone 

company attaches voluntarily.   

Second, the history of Section 224 establishes that voluntary access does not justify a 

higher rate.  Before Congress passed the Telecommunications Act of 1996, all access to utility 

poles was voluntary, although cable companies had enjoyed the right to “just and reasonable” 

rates since 1978.121  With the 1996 Act, Congress gave cable and telecommunications companies 

a statutory right of access, but did not change the statutory maximum and minimum applicable to 

cable rates.122  Congress saw no need to lower the cable rate (as Dominion’s argument would 

require) because cable access had become mandatory.123

At that time, electric companies vigorously challenged Congress’s decision on the 

grounds that Congress should have increased the cable rate because mandatory access has 

greater value than voluntary access.124  One company, for example, demanded that the cable rate 

increase more than fivefold to account for the higher value of mandatory access.125

119 Verizon Fla., 30 FCC Rcd at 1142, 1148 (¶¶ 7, 21) (quoting Pole Attachment Order, 26 FCC 
Rcd at 5336 (¶ 217)) (emphasis added). 
120 Resp. at 17. 
121 See, e.g., FCC v. Fla. Power Corp., 480 U.S. 245, 247-48 (1987); see also Gulf Power Co. v. 
United States, 187 F.3d 1324, 1326-27 (11th Cir. 1999).
122 See, e.g., In the Matter of Implementation of Section 703(e) of the Telecommunications Act of 
1996, Report and Order, 13 FCC Rcd 6777 (1998). 
123 See, e.g., Gulf Power Co., 187 F.3d at 1327. 
124 Id. at 1337; see also Appellants’ Brief at 9-10, 29-36, Gulf Power Co. v. United States, 1998 
WL 34081817 (11th Cir. Aug. 5, 1998). 
125 Ala. Power Co. v. FCC, 311 F.3d 1357, 1365 (11th Cir. 2002) (rejecting electric utility’s 
demand to increase rate from $7.47 to $38.81 per pole to reflect higher value of mandatory 
access); see also Fla. Cable Telecomms. Ass’n, 18 FCC Rcd at 9605-9608 (¶¶ 11-17) (rejecting 
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The courts rejected the attempt to increase rates, finding that the same rate provides just 

compensation for voluntary and mandatory pole access.126  The Commission agreed, stating: 

The property at issue, excess, unused pole attachment space, is the same whether 
the attachment is obtained through voluntarily signed contracts or through 
mandatory access. . . .  [The electric company]’s belief that it is entitled to obtain 
a higher return on pole attachments that are not voluntarily negotiated has no 
constitutional basis . . . .127

Dominion’s position in this proceeding—that voluntary access has more value than mandatory 

access—is thus foreclosed by judicial and Commission precedent.  The “price that a utility may 

charge for attachments . . . is the same whether the attachment is obtained through voluntarily 

signed contracts or through mandatory access.”128  Dominion cannot justify its extraordinary 

rental premium because it entered a “voluntary infrastructure sharing relationship [with] 

Verizon.”129

2) Dominion’s Other “Access” Arguments Are Meritless. 

Dominion briefly tries to attribute other value to Verizon’s access beyond that associated 

with its voluntary nature.130  These arguments fail because they do not identify competitive 

differences between Verizon and its competitors. 

electric utility’s demand to increase rate from $6.20 to $38.06 to reflect higher value of 
mandatory access). 
126 Ala. Power Co., 311 F.3d at 1367-71; Gulf Power Co. v. FCC, 208 F.3d 1263, 1272-73 (11th 
Cir. 2000), rev’d on other grounds sub nom. Nat’l Cable & Telecomms. Ass’n, Inc. v. Gulf 
Power Co., 534 U.S. 327 (2002); Gulf Power Co., 187 F.3d at 1331; see also Pole Attachment 
Order, 26 FCC Rcd at 5321 (¶ 183 & n.569). 
127 Ala. Cable Telecomms. Ass’n v. Ala. Power Co., 16 FCC Rcd 12209, 12232 (¶ 52) (2001). 
128 Id. at 12232 (¶¶ 51-52). 
129 Resp. at 17; see also id. at 4, 10 (relying on voluntary nature of Verizon’s pole access); Reply 
Exs. A ¶¶ 21-25 (Calnon Reply Aff.), C ¶¶ 25-26 (Tardiff Reply Aff.). 
130 Resp. at 18. 
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First, Dominion argues that Verizon is “the only entity that is guaranteed access to each 

Dominion-owned pole.”131  This is not true.  Even Dominion admits that Verizon is not

guaranteed access to every pole; rather “Verizon generally is authorized to access any 

[Dominion-owned] pole.”132  Dominion has the right to 

  At the same time, Verizon’s competitors are

guaranteed a statutory right of access to Dominion’s poles,134

  Also, under the law, Dominion’s denials are strictly limited to 

those required “for reasons of lack of capacity, safety, reliability or engineering standards.”136

Verizon, as a result, has a lesser “guarantee” of access than its competitors, as Dominion can 

131 Id. (emphasis added). 
132 Id. (emphasis added). 
133

134 47 U.S.C. § 224(f). 
135

136 47 C.F.R. § 1.1403(b). 
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Second, Dominion argues that Verizon benefits from a “seamless network of poles” that 

“cover[s] its service footprint.”137  So do Verizon’s competitors.  They license with Dominion so 

that they can rely on Dominion’s “network of poles” to provide service to their customers.138

Third, Dominion claims that Verizon benefits from “space dedicated to its sole use” and a 

139  These are not unique 

material benefits.  Verizon uses the same space as its competitors, 

140  But even if these alleged “benefits” had value, it 

could not be double counted (as Dominion tries to do) as both attributable to pole “access” and 

as a separate “benefit” under the Joint Use Agreement.141

Fourth, Dominion argues that Verizon “enjoyed the advantage of having been the first 

telecommunications carrier to access Dominion’s poles.”142  Any such “advantage” cannot be 

credited to the Joint Use Agreement, which was entered in 2011.143  Nor can it be attributed to 

137 Resp. at 18.

  The Commission has rejected the use of replacement costs in this 
context, finding them “particularly unsuited for valuing pole attachments.”  Ala. Cable 
Telecomms. Ass’n v. Ala. Power Co., 16 FCC Rcd 12209, 12233 (¶ 53) (2001); see also Reply 
Ex. C ¶ 27 (Tardiff Reply Aff.). 
138

139 Resp. at 18. 
140 See Sections II.C.2(b)-(c), below. 
141

142 Id. at 18. 
143
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the parties’ prior Joint Use Agreements, which date back to 1978 and 1992.144  Dominion 

currently operates under license agreements that 

  Indeed, in 1987, the Supreme Court found that for “the past 30 years, utility 

companies throughout the country have entered into arrangements for the leasing of space on 

poles to operators of cable television systems.”146  Congress found that, by 1978, it was “the 

general practice of the cable television (CATV) industry in the construction and maintenance of 

a cable system to lease space on existing utility poles for the attachment of cable distribution 

facilities.”147  And the parties’ prior 1978 agreement confirms that fact, referring to the 

“attachments of other parties” on the joint use poles.148  Even in the early years of the parties’ 

joint use relationship, then, Verizon’s access to Dominion’s poles was not unique.  Pole access 

does not justify the Joint Use Agreement rates.149

144 See Compl. Exs. 5 (General Joint Use Agreement Between Dominion and the Chesapeake and 
Potomac Telephone Company of Virginia (Jan. 1, 1992) (“C&P JUA”)), 7 (General Joint Use 
Agreement between Dominion and Continental Telephone Company of Virginia (Jan. 1, 1978) 
(“Contel JUA”)). 
145

146 Fla. Power Corp., 480 U.S. at 247. 
147 S. Rep. 95-580, 95th Cong., 1st Sess. 1977, 1978 U.S.C.C.A.N. 109, 120. 
148 See Compl. Ex. 7 at Art. V (Contel JUA). 
149 Dominion concludes its section on pole access with the conclusory sentence, “As described 
more fully in the Zarakas Declaration, the benefits, and competitive advantages that Verizon 
receives simply through its joint use relationship with Dominion are unquestionable.” See Resp.
at 18.  The Declaration of Dominion’s outside consultant, William Zarakas, however, does not 
discuss or quantify any value for pole access.     
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(b) Permitting New Attachments 

Dominion next tries to create an illusion of value by separately alleging four duplicative 

differences in the way that Verizon and its competitors permit new attachments.  According to 

Dominion, Verizon 

150  These alleged permitting differences do not individually or 

collectively advantage Verizon over its competitors in any material way. 

1) Per Pole Permitting

Dominion claims that Verizon can attach to its poles 

, but that its competitors must 

151  Dominion argues that 

Verizon enjoys several advantages from this arrangement, but none survives scrutiny.152

First, Dominion argues that Verizon, unlike its competitors, is not required to 

153  But Verizon’s competitors 

150 Resp. at 19-20. 
151 Id. at 19. 
152 Id.
153 Id.
154

PUBLIC VERSION



31

155  The sole exception involves 

, for which Verizon and its competitors are also treated comparably for reasons 

detailed below.156

Second, Dominion claims that Verizon may have its permits approved 

 faster than its competitors.157  Dominion cannot 

create value for Verizon by sitting on permit requests submitted by Verizon’s competitors.  But 

equally important, Dominion provides no evidence that it, in fact, takes longer to consider 

permits submitted by Verizon’s competitors.  Instead, Dominion confirms that it has incentive to 

process Verizon’s competitors’ requests faster than Verizon’s, explaining that it invoices 

Verizon’s competitors 

 whereas “Verizon’s annual pole rental fee obligation 

158

Third, Dominion argues that it 

155 Compl. Ex. C ¶ 7 (Affidavit of Jonathan R. Hansen (July 31, 2015) (“Hansen Aff.”)) 

156 See Section II.C.2(c)(4), below. 
157 Resp. at 19. 
158 See id.  Verizon’s billing arrangement,

, is not a competitive advantage for Verizon for 
reasons detailed in Section II.C.2(e)(5), below.  Dominion’s claim that it may invoice Verizon’s 
competitors a

 Resp. at 19, is meritless for reasons detailed in Section 
II.C.2(e)(1), below.
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160  The Joint Use Agreement requires that Verizon

161  Verizon is, therefore, comparable to its competitors.  They pay for 

  Verizon pays for 

by doing the work itself.163

Dominion does not identify any of its own costs that Verizon has not covered.  It 

nonetheless seeks to embed in Verizon’s rental rate costs that Dominion does not incur, claiming 

that Verizon was advantaged by the that 

Verizon’s competitors collectively paid 

164  That amount says nothing about what any one of Verizon’s competitors paid 

, which is the only information that is 

relevant to the question before the Commission.165  But more importantly, Verizon has already 

159 Resp. at 19. 
160 Reply Ex. B ¶ 7 (Mills Reply Aff.). 
161 Id.
162

163 See Compl. Exs. A ¶ 64 (Calnon Aff.), C ¶ 8 (Hansen Aff.). 
164 Resp. at 19; see also Resp. Ex. A at Ex. MAG-1, p.2 (Graf Decl.) (“Licensees collectively
paid Dominion

 over the 2011-2014 time frame.”) (emphasis added). 
165 See Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217) (relevant question is whether 
Verizon attaches to Dominion’s “poles on terms and conditions that are comparable to those that 
apply to a telecommunications carrier or a cable operator”) (emphases added); see also id.
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incurred costs comparable to its competitors by performing the work itself.  Dominion’s 

argument thus seeks to perpetuate higher rates that would charge Verizon at least twice 

166  Such a result would be pure profit for Dominion—

and the antithesis of competitive neutrality.

Fourth, Dominion claims that Verizon benefits 

—a disadvantage to Verizon that Dominion repeats at 

least twice.167  Verizon’s arrangement 

could only be an advantage if Verizon were using more poles over time—and the parties’ last 

joint surveys of the joint service area show that Verizon is using fewer joint use poles.168  The 

arrangement thus requires Verizon to pay rent on poles 

  And, even if Verizon were attaching to more poles over time, the billing system 

would still disadvantage Verizon because it 

169  This 

means that Verizon may have to pay 

(critical comparison is to “a third party attacher”); id. at 5336 (¶ 218) (critical comparison is to “a 
telecommunications carrier or cable operator”). 
166 Reply Ex. A ¶ 30 (Calnon Reply Aff.). 
167 Compare Resp. at 19 with Resp. at 24. 
168 See Compl. Ex. B ¶ 14 (Mills Aff.); Reply Ex. B ¶ 8 (Mills Reply Aff.). 
169
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Finally, Dominion claims that Verizon is advantaged because Dominion may “reject any 

application for attachment” submitted by Verizon’s competitors.170  Dominion includes an 

important caveat to this claim: it may only reject applications as authorized by the “Pole 

Attachment Rules.”171  And the Commission’s rules strictly limit denials to those required “for 

reasons of lack of capacity, safety, reliability or engineering standards.”172  If safety, reliability, 

or engineering is at issue, Dominion would necessarily deny Verizon access as well.173  The only 

possible difference between Verizon and its competitors, then, would involve the 

174  But 

Dominion has the right to 

And, in any event, Dominion has “no compelling evidence . . . that attaching entities are 

170 Resp. at 19. 
171 Id. (citing 47 C.F.R. § 1.1403(b)). 
172 47 C.F.R. § 1.1403(b). 
173

174 If Dominion can accommodate an attachment through “a range of practices, such as line 
rearrangement, overlashing, boxing, and bracketing,” the pole does not lack capacity.
Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, Order and 
Further Notice of Proposed Rulemaking, 25 FCC Rcd 11864, 11872 (¶ 16) (2010); see also Pole 
Attachment Order, 26 FCC Rcd at 5341 (¶ 232) (“capacity is not insufficient where a request can 
be accommodated using traditional methods of attachment”). 
175
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routinely denied access to utility poles.”176  Instead, when “poles [are] at capacity,” Dominion 

“work[s] with the attaching party on a mutual solution that benefits both companies.”177  In other 

words, Verizon is not advantaged. 

2) Engineering Costs 

Dominion points to 

 as though they were separate benefits.178  Repeating the 

same alleged benefit does not give it additional value—particularly where, as here, it does not 

have any competitive value to begin with.179  Dominion has not challenged Verizon’s proof that 

180  Under the Joint Use 

Agreement, Verizon is 

176 Comments of Ameren Services Company and Virginia Electric and Power Company at 13, In
the Matter of Implementation of Section 224 of the Act; Amendment of the Commission’s Rules 
and Policies Governing Pole Attachments, WC Docket No. 07-245 (Mar. 7, 2008). 
177 Id.
178 See Section II.C.2(b)(1), above; see also Resp. at 19-20

179 Reply Exs. A ¶ 32 (Calnon Reply Aff.), C ¶¶ 8-9 (Tardiff Reply Aff.). 
180 Compl. ¶ 47; see also Reply Ex. B ¶ 7 (Mills Reply Aff.). 
181

182 Compl. ¶ 47 (citing Compl. Ex. C ¶ 8 (Hansen Aff.)). 

PUBLIC VERSION



36

184

Verizon is not advantaged. 

3) Inspections

Dominion also repeats a prior claimed “benefit” when it argues that Verizon avoids “the 

cost of 

186  Dominion argues that they should be considered anyway for two reasons, each 

of which lacks merit. 

First, Dominion argues that, 

187  But the relevant question is not whether Dominion has 

unnecessarily increased its own costs, but whether Verizon is advantaged over its competitors.188

And Verizon is not.  It incurs the same costs

as its competitors even if Dominion later 

183 Resp. at 19-20; 

184 See Compl. Exs. A ¶ 64 (Calnon Aff.), C ¶ 8 (Hansen Aff.). 
185 Resp. at 20. 
186 See Section II.C.2(b)(1), above; see also Resp. at 19, 20 (relying on

187 Resp. at 20. 
188 Reply Exs. A ¶ 13 (Calnon Reply Aff.), C ¶ 5 (Tardiff Reply Aff.). 
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Second, Dominion points to sections in its license agreements that 

189  But Verizon 

does incur

  Moreover, the provisions 

that Dominion cites merely 

  Instead, Dominion relies solely on the 

192  The 

provisions also clarify that 

  Dominion, as a result, has failed to identify any 

material inspection-related difference between Verizon and its competitors. 

4) Make-Ready

Dominion’s final permitting difference relates to make-ready—and it amounts solely to 

189 Resp. at 20 (relying on

190

191

192 Resp. at 20. 
193
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According to Dominion, Verizon can 

194  This does not 

advantage Verizon. 

First, any difference 

 is entirely within the control of Verizon’s competitors, 

  Verizon is not competitively advantaged because there is a 

chance that some competitor may 

197

Second, any  difference can only exist for 

those few poles 

  Dominion’s data 

show that nearly of Dominion’s poles are 40-

194 Resp. at 20; Resp. Ex. A at Ex. MAG-1, p.3 (Graf Decl.). 
195 Reply Exs. A ¶ 35 (Calnon Reply Aff.), C ¶ 23 (Tardiff Reply Aff.).
196

197 Reply Ex. A ¶ 35 (Calnon Reply Aff.). 
198
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foot or higher.199  There should be no need to replace these poles or rearrange power facilities on 

them, as the existing communications space can accommodate several attaching entities.200

Third, any alleged time that Verizon saves in the process required to attach to 

Dominion’s pole while Dominion completes make-ready is often lost when Verizon waits for its 

competitors to move their facilities.201  As the lowest attacher on the pole, Verizon must be the 

last attaching entity to transfer its attachments to a replacement pole.202  This process is often 

stalled, as Verizon regularly travels to a pole location to learn that its competitors have not made 

the required rearrangements and transfers as scheduled.203  Verizon must then make return trips 

until the pole is finally ready for its facilities,204 thereby eliminating any possible timing 

“advantage” 

Finally, any alleged 

advantage from Verizon’s payment of 

is so infinitesimal that it does not even amount to a fraction of a 

cent when spread across the poles on which Verizon pays rent.205  It is also offset by Verizon’s 

agreement 

206  Verizon’s 

199 Reply Ex. B ¶ 16 (Mills Reply Aff.). 
200 Compl. Ex. C ¶ 13 (Hansen Aff.). 
201 Compl. Ex. C ¶¶ 9, 21 (Hansen Aff.). 
202 Id.
203 Id.
204 Id.
205 Reply Ex. A ¶¶ 36-37 (Calnon Reply Aff.). 
206 Id. ¶ 38. 

PUBLIC VERSION



40

arrangement does not provide it a 

competitive advantage. 

(c) Installation Of New Attachments 

Dominion alleges five differences in the way that Verizon and its competitors make their 

attachments to Dominion’s poles.  According to Dominion, Verizon (1) 

207  These alleged differences also do not individually, or 

collectively, materially advantage Verizon over its competitors. 

1) Allocated Space On New Poles 

Dominion argues that it allocates Verizon 

208 which—according to Dominion—reduces the number of 

poles for which Verizon will have to pay for 

209  There are at least five reasons why Dominion has not identified a material 

difference between Verizon and its competitors. 

207 Resp. at 18, 21-22, 25. 
208

209 Resp. at 18 (relying on Compl. Exs. 1, 2 at Art. 19.04 (Joint Use Agreement)).  Dominion 
also argues that Verizon 

Id. at 18 n.84.  But Verizon 
must maintain the “40-inch 

safety space that exists to minimize the likelihood of physical contact between employees 
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First, Dominion’s argument ignores the mature nature of the parties’ networks.

Dominion relies solely on Verizon’s right 

210

Dominion makes no attempt to quantify these poles, which are few. The last joint surveys of the 

parties’ service areas, for example, show that both Verizon and Dominion are attaching to fewer 

joint use poles now than in 2001.211

Second, Verizon does not require of

space on Dominion’s poles—new or old,212 as Dominion concedes.213  Installing a pole that has 

of space for Verizon, as a result, also provides 

additional space for Verizon’s competitors and reduces the number of poles for which they will 

have to pay for 

214

working on cable television or telephone lines and the potentially lethal voltage carried by the 
electric lines.”  In the Matter of Amendment of Commission’s Rules and Policies Governing Pole 
Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996,
Consolidated Partial Order on Reconsideration, 16 FCC Rcd 12103, 12130 (¶ 51) (2001); see
also id. (“the 40-inch safety space . . . is usable and used by the electric utility”). 
210

211 See Compl. Ex. B ¶ 13 (Mills Aff.); Reply Ex. B ¶ 8 (Mills Reply Aff.). 
212 Compl. Ex. B ¶ 19 (Mills Aff.). 
213 Resp. at 31 (“[T]he Joint Use Agreements allocate to Verizon 

whereas less space is actually occupied by 
Verizon’s attachments.”).  
214 See Resp. at 18.  Indeed, while Dominion claims that

see Resp. Ex. B, App. B, Ex. III (Zarakas Decl.); Reply Ex. A ¶ 46 (Calnon Reply 
Aff.).  Dominion thus confirms that its 
allocation of space to Verizon opens up space for other attachers. 
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Third, there is no reason to believe that Verizon’s competitors’ 

  Dominion has long chosen to install taller poles that 

accommodate Verizon’s competitors throughout its service area—including in areas where 

Verizon cannot attach.  Dominion’s data, for example, show that nearly 

of Dominion’s poles outside Verizon’s service area are forty-foot 

poles or taller.215  These poles have sufficient room to accommodate the facilities of Dominion, 

Verizon, and other communications companies.216

Fourth, Verizon’s competitors do not regularly require make-ready on any Dominion-

owned poles, let alone new poles.  Between 2011 and 2014, Dominion’s licensees made 

attachments to at least 

217  The amount of make-ready would be even lower 

for the few “new” poles that Dominion sets, as it has been regularly installing forty-foot and 

taller poles with sufficient room for Verizon and its competitors.218

Finally, Verizon’s competitors are not different (as Dominion suggests) because they pay 

for

215 Reply Ex. B ¶ 9 (Mills Reply Aff.). 
216 Compl. Ex. C ¶ 13 (Hansen Aff.). 
217 Reply Ex. A ¶ 45 (Calnon Reply Aff.). 
218 Compl. Ex. C ¶ 13 (Hansen Aff.). 
219 Resp. at 18. 
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220  It is also not a difference that Dominion may, in its 

discretion,

221  Dominion has the same or greater right to 

under the Joint Use 

Agreement.222  Dominion has little reason to 

223  But whether 

is granted or denied, Verizon is treated the 

same as its competitors. 

2) Location Of Facilities On Dominion’s Poles

Dominion again relies on rearrangement costs, this time claiming that Verizon requires 

224  This argument fails as well. 

First, Dominion improperly tries to create the illusion of value by claiming that all of its 

licensees collectively paid  for a total of 

 make-ready and rearrangement projects between 

2011 and 2014 when Verizon required only 

220

221 Resp. at 18. 
222

223 Resp. at 26. 
224 Id. at 25-26. 
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rearrangement projects.225  Dominion’s data do not bear this out; it produced a spreadsheet 

showing that Verizon’s competitors instead paid, collectively, 

 for  make-ready and 

rearrangement projects over that time period.226  But more importantly, Dominion’s data does 

not show Verizon’s need for just rearrangement 

projects was exceptional.227  Dominion provided lengthy lists of its licensees,228 many of which 

have less mature networks than Verizon and far lower deployment costs given their far lower 

rental rates.229  It is therefore not clear that Verizon has required fewer rearrangements per new 

attachment than its competitors—or that pole location, rather than the issues surrounding more 

extensive deployment efforts, was the cause.230

Second, Verizon’s lowest pole location reduces the number of rearrangements that its 

competitors require because it frees up as much useable communications space on the pole as 

possible.  The Joint Use Agreement states that Verizon 

231  At the same time, Verizon’s lowest pole location 

increases the number of pole replacements that Verizon requires, because its facilities are more 

225 See id. at 25; Resp. Ex. A at Ex. MAG-1, p.5 (Graf Decl.). 
226 Reply Ex. A ¶ 48 (Calnon Reply Aff.). 
227 Id.¶ 49. 
228

229 Reply Ex. A ¶ 49 (Calnon Reply Aff.). 
230 Id.
231
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often impacted by state and local vertical clearance requirements.232  Because pole replacements 

require more time and money than rearrangements, any rearrangement “advantage” from 

Verizon’s pole location is far offset by the pole replacement “disadvantage” that its location 

brings.233

Third, Dominion offers only a conclusory denial of the significant additional unique costs 

that Verizon bears because of its lowest pole location.234  This is not sufficient to overcome 

Verizon’s proof.235  Nor is it enough to simply state that 

236  When Verizon needs to raise its cable to 

accommodate an oversize load, it does not affect the pole or Verizon’s competitors—but it 

imposes costs on Verizon.237  The same is true when an oversized vehicle pulls down only 

Verizon’s cable, a vandal hangs something on only Verizon’s cable, or a competitor’s contractor 

punctures Verizon’s cable.238  Verizon bears costs that its competitors do not share, which far 

232 Compl. Ex. C ¶ 11 (Hansen Aff.). 
233 Id.; see also Pole Attachment Order, 26 FCC Rcd at 5335 (¶ 216 n.654) (“A failure to weigh, 
and account for, the different rights and responsibilities in joint use agreement could lead to 
marketplace distortions.”). 
234 Resp. at 25

235 See In the Matter of Implementation of the Telecommunications Act of 1996, Report and 
Order, 12 FCC Rcd 22497, 22617 (¶ 295) (1997) (It is “incumbent upon a defendant . . . to 
respond fully to any prima facie showing made by a complainant, with full legal and evidentiary 
support.  A defendant that fails to provide such a response runs the risk of an adverse ruling or an 
adverse inference on a material fact.”); see also In re Applications of Priscilla L. Schwier, 4 FCC 
Rcd 2659, 2660 (¶ 7) (1989) (“General conclusory allegations and speculation simply are not 
sufficient.”). 
236 Resp. at 25. 
237 Compl. Ex. C ¶ 20 (Hansen Aff.). 
238 Id. ¶ 19. 
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offset any alleged “rearrangement” benefit.239  Verizon’s lowest pole location is a competitive 

disadvantage.240

3) Intermediate Poles  

Dominion claims that Verizon saves 

each time that an intermediate pole is installed to provide sufficient ground clearance to support 

additional facilities along an existing pole line.241   This alleged benefit is merely theoretical; 

Verizon, rarely, if ever, requires the placement of an intermediate pole.  But even on its own 

terms, it is not a competitive benefit. 

First, Dominion does not point to any provision in its license agreement that prohibits the 

use of intermediate poles by Verizon’s competitors where needed to provide additional ground 

clearance.  Instead, Dominion relies on a provision that 

242  The section does 

not say anything about intermediate poles—let alone prohibit their use.243

239 In its section on pole location, Dominion references two alleged “advantages” that Dominion 
repeats in separate sections—emergency pole replacements, compare Resp. at 25 n.131 with
Resp. at 26, and the tagging of attachments, compare Resp. at 26 with Resp. at 22.  These are 
also not competitive advantages for reasons detailed below, see Sections II.C.2(c)(5), (d)(3). 
240 Compl. Exs. A ¶ 80 (Calnon Aff.), C ¶ 19 (Hansen Aff.). 
241 Resp. at 21.  Dominion could not substantiate this value.  It instead produced documents that 
reduced the alleged savings to   Reply Exs. A 
¶ 53 (Calnon Reply Aff.), C ¶ 15 (Tardiff Reply Aff.); 

242 Resp. at 21; Resp. Ex. A at Ex. MAG-1, p.3 (Graf Decl.)

243
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Second, the premise of Dominion’s claim is flawed and contrary to the Commission’s 

broadband deployment initiatives.  Dominion reasons that, in a situation where Verizon could 

increase the height of a pole line by installing one pole between two existing poles, Verizon’s 

competitors would have to pay more to replace the two existing adjacent poles with taller, 

stronger poles.244  But Dominion does not claim that it has, in fact, required licensees to replace 

two poles in a scenario that Verizon could have addressed with a single intermediate pole.  And 

it is difficult to imagine that many, if any, such circumstances exist.  Dominion concedes that 

intermediate poles are used 

245  Verizon’s facilities are at the lowest location on a pole that it 

shares with its competitors—and so Verizon will be the entity that has to resolve ground 

clearance issues.246

But equally importantly, Dominion’s argument would sanction the imposition of 

unnecessary costs on Verizon’s competitors in contravention of the Commission’s goal to reduce 

the costs of broadband deployment.247  Verizon does not require its competitors to replace two 

existing poles if a lower-cost addition of one intermediate pole could solve the problem.248

Finally, Dominion provides no evidence that Verizon, in fact, has some 

through

244 Resp. at 21. 
245 Resp. Ex. A at Ex. MAG-1, p.3 (Graf Decl.). 
246 Compl. Ex. C ¶ 11 (Hansen Aff.). 
247 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5241 (¶ 1) (“[W]e comprehensively revise 
our pole attachment rules to improve the efficiency and reduce the potentially excessive costs of 
deploying telecommunications, cable, and broadband networks, in order to accelerate broadband 
buildout.”).
248 Reply Ex. B ¶ 10 (Mills Reply Aff.). 
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intermediate poles.249  Verizon rarely, if ever, requires an intermediate pole.250  Dominion 

concedes that it would need to 

251  Yet the last 

joint surveys of the parties’ overlapping service areas showed that Dominion is using fewer

Verizon-owned poles than before.252  Intermediate poles are not increasing Verizon’s pole 

numbers in any material way.   

4) Service Drops  

Dominion agrees that Verizon and its competitors may make service drops 

253  Dominion claims that there is a difference, however, with service drops 

254  For these, 

Dominion argues, Verizon’s competitors (but not Verizon) 

255  Dominion tries to create a difference where one does not exist.

First, Dominion does not identify a material difference in the agreement language that it 

relies on.  Under the Joint Use Agreement, a 

256  Under some of 

249 See Reply Ex. A at Ex. MAG-1, p.3 (Graf Decl.). 
250 Reply Ex. B ¶ 10 (Mills Reply Aff.). 
251 Id.; see also

252 See Reply Ex. B ¶ 8 (Mills Reply Aff.). 
253 Resp. at 21. 
254 Id.
255 Id.
256
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Dominion’s license agreements, a service drop is 

  It is therefore not clear 

that Verizon is differently situated from its competitors. 

Second, even if there were some minor difference with respect to the few service drops 

, it would not be a material 

difference.  Dominion argues only that 

259  That does not 

mean that Verizon will avoid paying rent on the attachment, that Dominion will never learn 

about the attachment, or that Verizon will avoid any costs associated making with the 

attachment.260  It simply means that Dominion will learn about the attachment in a different way.  

This is a distinction without a difference that does not advantage Verizon. 

5) Tagging Attachments

Dominion claims that Verizon has realized 

in savings because it has not had to “affix an identification tag to each of its 

individual attachments.”261  This is not true—and is not a competitive advantage. 

First, Verizon has not “saved” these amounts because it is Verizon’s policy to tag its 

facilities.262  Verizon is thus identically situated to those licensees who also tag their attachments 

257

258

259 Resp. at 21. 
260 See Section II.C.2(b)(1), above. 
261 Resp. at 22; Resp. Ex. A at Ex. MAG-1, p.4 (Graf Decl.). 
262 Reply Ex. B ¶ 12 (Mills Reply Aff.). 
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Second, Dominion did not incur any tagging costs on Verizon’s behalf.  And Verizon did 

not itself incur the that Dominion estimates 

tagging would cost.264  Dominion based its estimate on the 

—while repeatedly arguing that Verizon has had 

attachments on its poles for seven decades.265  Dominion made no effort to adjust its estimate to 

reflect historical costs, and was unable to document even the 

 estimate it relied upon.266  Verizon tags its attachments for less.267  The tagging of 

attachments, which Verizon does at its own cost, does not justify Dominion’s excessive rental 

rates.

(d) Network Maintenance 

Dominion claims that Verizon benefits from three differences in the way that the network 

is maintained.  According to Dominion, (1) 

263

264 Resp. at 22; Resp. Ex. A at Ex. MAG-1, p.4 (Graf Decl.). 
265 See, e.g., Resp. at 4, 13, 17. 
266 See Letter from C. Huther, Counsel for Verizon, to L. Griffin, Deputy Division Chief (Dec. 
14, 2015) (noting Dominion’s agreement to provide Verizon “[t]he source documents 
establishing the figures claimed by Mr. Graf in Exhibit MAG-1 to Response Ex. A”). 
267 Reply Ex. B ¶ 12 (Mills Reply Aff.). 

PUBLIC VERSION



51

268  These alleged differences do not materially advantage 

Verizon.

1) Abandoned Poles

Dominion argues that Verizon is advantaged because it may 

269  This is not a 

competitive advantage. 

An abandoned pole is one from which 

270  Poles are often abandoned when no further services (electricity, cable, or 

telephone) are required at a location or where a developer, subscriber, or municipality requests 

that all utilities move underground.271  In either case, Verizon is comparable to its competitors 

because it incurs the same 

272

In all other cases, Verizon is disadvantaged as compared to its competitors.  

268 Resp. at 21-22, 26-27. 
269 Id. at 21-22. 
270

271 Reply Ex. B ¶ 11 (Mills Reply Aff.). 
272 Id.
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273  Verizon’s competitors, on the other hand, should 

not incur any additional costs.  Contrary to Dominion’s argument, they need not 

  

276

2) Pole Replacements

Dominion tries to create a “benefit” for Verizon from the fact that 

277

This is not a “benefit” to Verizon; Verizon merely receives payment for costs 

279  The pole 

replacement provisions in the Joint Use Agreement thus follow the 

273

 Reply Ex. B ¶ 11 (Mills Reply 
Aff.).
274 Resp. at 21-22. 
275 Reply Ex. B ¶ 11 (Mills Reply Aff.).
276 Compare Resp. Ex. C at Ex. MCR-1 (showing rates Dominion charges licensees) with Compl. 
¶ 14 (disclosing rates Verizon charges licensees). 
277 Resp. at 26. 
278 Reply Ex. A ¶ 61 (Calnon Reply Aff.). 
279
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  These provisions do 

not provide a benefit to Verizon. 

3) Emergency Pole Replacements

Dominion argues that Verizon is advantaged because 

  Dominion has thus identified a 

difference that is entirely irrelevant to the rate analysis.282

The basis for Dominion’s claim is wrong as well.  According to Dominion, 

   

284  Dominion previously 

lauded Verizon’s emergency response efforts; its Lead Joint Use Administrator counted it a 

“principal benefit” that Verizon is “watchful for pole violations or hazards that arise in each 

entity’s network” and has “the resources and skills necessary to identify problems” and ensure 

their expedient resolution.285

280

281 Resp. at 26-27. 
282 See Section II.C.2(d)(2), above. 
283 Resp. at 26-27. 
284

 C ¶ 5 (Hansen Aff.); Reply Ex. B ¶ 18 (Mills Reply Aff.). 
285 Declaration of Michael Roberts ¶ 6 (Apr. 18, 2008), attached to Apr. 22, 2008 Reply 
Comments of Ameren and Dominion. 
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Verizon, in fact, bears significant costs to maintain its network and respond to storms and 

other emergencies—and those expenditures enure to the benefit of Dominion and Verizon’s 

competitors.286  In some cases, Verizon pays for the new pole and does not ask any other 

attaching entity (including Dominion) to contribute to its cost.287  So, while Dominion has not

identified a competitive benefit to Verizon, it has highlighted a competitive disadvantage for 

Verizon.288  Verizon bears significant unique emergency and non-emergency pole ownership 

costs that its competitors do not bear. 

(e) Payment Differences 

Finally, Dominion cobbles together five alleged differences in the way that payments are 

made under the Joint Use Agreement and license agreements.  According to Dominion, Verizon 

(1)

289

These alleged differences also do not individually, or collectively, materially advantage Verizon 

over its competitors. 

286 Compl. Ex. C ¶ 5 (Hansen Aff.); Reply Ex. B ¶ 18 (Mills Reply Aff.). 
287 Compl. Ex. C ¶ 5 (Hansen Aff.). 
288 Pole Attachment Order, 26 FCC Rcd at 5335 (¶ 216 n.654) (“A failure to weigh, and account 
for, the different rights and responsibilities in joint use agreement could lead to marketplace 
distortions.”).
289 Resp. at 19 & n.91, 22, 23-24. 
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1) Per Pole Rental Rate 

Dominion continues to claim that it may charge Verizon’s competitors a 

290  Dominion 

provides no support for this claim.  Instead, it ignores an entire section of Verizon’s Complaint 

that shows that Dominion only has the right to charge Verizon’s competitors—as it charges 

Verizon—on a per pole basis.291

  And 

Dominion is not entitled to lawfully charge a 

rate because the Commission’s rate formula is a “per pole” rate formula.293  The 

Commission previously made this clear to Dominion; when Dominion tried to impose annual 

pole attachment rates of $36.00 and $37.00, the Commission instructed Dominion that the 

“maximum permitted annual pole attachment rate [was] $5.12 per pole.”294  Dominion cannot 

increase Verizon’s rates by claiming that it may charge Verizon’s competitors a 

rate that is contrary to law.295

290 Resp. at 19 & n.91. 
291 Compl. ¶¶ 43-45. 
292

293 See In the Matter of Amendment of Commission’s Rules and Policies Governing Pole 
Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996,
Consolidated Partial Order on Reconsideration, 16 FCC Rcd 12103, 12122 (¶ 31) (2001) 
(emphasis added). 
294 Cavalier Tel., LLC, 15 FCC Rcd at 17963-64 (¶ 4) (emphasis added). 
295 Compl. Ex. A ¶ 62 (Calnon Aff.).  
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2) Late Payment Surcharge

Dominion argues that Verizon is advantaged because it is not subject to a 

296  This is also not a competitive 

advantage.

First, Dominion does not allege that it, in fact, 

Second, there is no reason to 

  Dominion agrees that 

Verizon has historically paid its invoices on time, including for the disputed 2011, 2012, and 

2013 rental years.300  It instead relies solely on issues surrounding Verizon’s payment of the 

2014 and 2015 invoices.301  Slightly delayed payments during rate negotiations do not call into 

question Verizon’s prompt payment of invoices under ordinary circumstances 

Reply Ex. A ¶ 46 (Calnon Reply Aff.).
296 Resp. at 22.
297 Id.; Resp. Ex. A at Ex. MAG-1, p. 4 (Graf Decl.). 
298 See Compl. ¶ 50 (questioning “whether such a licensee in fact exists”).
299 See Compl. Exs. 11, 12 (Invoices). 
300 See Compl. ¶ 51. 
301 Resp. at 23. 
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  But even if the two delayed payments were relevant, 

Dominion has the facts wrong. 

With respect to the 2014 invoice, 

302  Dominion faults Verizon for 

304  None of Dominion’s declarants provided evidence to the 

contrary.305  As for 2015, Verizon paid the undisputed rent due subject to true-up after the 

Commission resolves this proceeding.306  What Dominion fails to disclose is that it already 

sought to recover the same late surcharge in another forum.307  Dominion cannot double recover 

here—let alone use one late payment to increase Verizon’s rate in perpetuity. 

Third, even if Dominion had shown that 

308  If comparably situated to its competitors, Verizon 

would only have been subjected to 

302 Compl. Ex. B ¶ 8 (Mills Aff.). 
303 Resp. at 23 n.115. 
304 Compl. Ex. B ¶ 8 (Mills Aff.); Reply Ex. B ¶ 14 (Mills Reply Aff.). 
305 See Resp. at 23 n.115 (including no citation for claim that consent was not given). 
306 Resp. at 23. 
307 Compl. at Request for Relief, Va. Elec. & Power Co. v. Verizon Va., LLC, No. CL15-3029-00 
(Va. Cir. Ct. Nov. 18, 2015) (seeking pre- and post-judgment interest). 
308 Resp. Ex. A at Ex. MAG-1, p.4 (Graf Decl.). 
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  Virginia law caps the legal rate of interest at a 6 percent annual,312 0.5 percent 

monthly, rate.  When this proper rate applies to rent calculated at the new telecom rate for the 

time periods at issue, Verizon could not have avoided more than about 

314  This is not a “material” advantage, and certainly does not justify charging 

Verizon rental rates that are higher than the 

new telecom rate. 

3) Surety Bond 

Dominion accepted Verizon’s estimate that it is benefited by, at most, 

309 Reply Ex. A ¶ 67 (Calnon Reply Aff.). 
310 Resp. at 22. 
311

312 Va. Code Ann. § 6.2-301. 
313 Reply Ex. A ¶ 67 (Calnon Reply Aff.). 
314 Id.
315 Resp. at 23-24. 
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First, it is not clear that Dominion requires 

Second, Dominion’s license agreements show that the 

valuation was 

high.

Verizon could obtain a 

surety bond that reflects this ratio at  per pole,319 a 

mere fraction of the per pole previously estimated. 

4) Escrow Deposit 

Dominion ignores a section of Verizon’s Complaint when it argues that Verizon did not 

316

317 Compl. Ex. A ¶ 69 n.96 (Calnon Aff.). 
318

319 Reply Ex. A ¶ 69 (Calnon Reply Aff.). 
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320  Verizon, in fact, argued that this is not a competitive 

advantage for reasons that remain valid. 

First, Dominion does not require 

320 Resp. at 24; Compl. § II.C.1(g). 
321 Dominion contrary assertion should be rejected. See Resp. at 24 n.118 

322

323

324

325 See Resp. at 24.
326 Compl. ¶ 55. 
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327  Verizon remains comparable to its competitors. 

5) Time Of Rental Payment

Finally, Dominion repeats its argument that Verizon benefits from the time value of 

money because it 

328  Dominion’s argument is just as 

meritless the second time around.  

]

Instead, it paid Dominion more rent than was due, 

330

Dominion also argues that this billing arrangement allows Verizon to avoid 

327 See Pole Attachment Order, 26 FCC Rcd at 5335 (¶ 216 n.654) (“A failure to weigh, and 
account for, the different rights and responsibilities in joint use agreement could lead to 
marketplace distortions.”). 
328 Resp. at 24; see also id. at 19; Section II.C.2(b)(1), above. 
329

See Reply Ex. B ¶ 8 (Mills Reply Aff.). 
330

331 Resp. at 24-25. 
332 Id. at 24. 
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333  Dominion does not argue otherwise. 

334  This record thus confirms that Verizon’s billing arrangement is, if anything, a 

disadvantage.  Neither Verizon’s billing arrangement nor any other “benefit” Dominion 

identified justifies a  rental premium. 

3. Dominion Concedes That Three Benefits Alleged By The Power 
Company In The Verizon Florida Proceeding Do Not Advantage 
Verizon Here. 

Dominion does not rely on three of the “benefits” that the power company alleged in the 

Verizon Florida proceeding.  Specifically, Dominion does not claim (1) that Dominion “installed 

taller poles at increased cost” because of the Joint Use Agreement, (2) that Verizon is subject to 

materially different insurance requirements than its competitors, or (3) that Verizon is subject to 

materially different indemnification requirements than its competitors.335

333 Compl. ¶ 42 and Ex. A ¶¶ 57-60 (Calnon Aff.). 
334 See, e.g., Compl. ¶ 41 

335 See Verizon Fla., 30 FCC Rcd at 1148 (¶ 21); Compl. ¶¶ 68-70, 76-78.  Verizon’s affiliate, 
Verizon Florida, has explained in detail why these alleged “benefits” should never have been 
alleged in the Verizon Florida proceeding either.  See Compl. (Mar. 13, 2015) and Reply (Nov. 
24, 2015), Verizon Fla. LLC v. Fla. Power & Light Co., Docket No. 15-73, File No. EB-15-MD-
002, Related to Docket No. 14-216, File No. EB-14-MD-003.  They, like the other “benefits” 
alleged in this and the Verizon Florida proceeding, are being pressed solely to try to evade the 
rate reductions that the Commission found vital to its broadband deployment goals. See, e.g.,
Pole Attachment Order, 26 FCC Rcd at 5241 (¶ 1); Final Rule, Pole Attachment Rates, 81 Fed. 
Reg. 5605-01 (¶ 4) (Feb. 3, 2016) (“By keeping pole attachment rates unified and low, the 
Commission furthers its overarching goal to accelerate deployment of broadband by removing 
barriers to infrastructure investment and promoting competition.”). 
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D. The Joint Use Agreement Rate Formula Confirms That The Joint Use 
Agreement Rates Are Unjust And Unreasonable. 

Dominion could not identify any unique benefit or collection of benefits that justifies 

charging Verizon a rate higher than the new telecom rate—let alone the Joint Use Agreement 

rates.336  As a result, it tried to preserve the Joint Use Agreement rates by arguing that they are 

just and reasonable irrespective of any material benefits analysis because of how they are 

calculated.337  This argument should be rejected out of hand—regardless of how Verizon’s rate is 

calculated, the resulting rate is nearly times the new 

telecom rate that applies to Verizon’s competitors.  It should instead be “‘the same rate as

[applies to] the comparable provider,’ i.e., the New Telecom Rate.”338

Dominion’s arguments are also meritless on their own terms.  First, Dominion argues 

that the Joint Use Agreement rates are “just and reasonable” because they are calculated using 

“agreed upon” inputs.339  But the fact that a rate formula, or its inputs, was agreed to says 

nothing about whether it resulted from unequal bargaining power or produces a just and 

reasonable rate.  The Commission has “on many occasions” substituted a just and reasonable rate 

for an agreed upon unjust and unreasonable rate.340  As it explained, “pole attachment rates 

cannot be held reasonable simply because they have been agreed to.”341  “The Commission has a 

duty under section 224 to ‘adopt procedures necessary and appropriate to hear and resolve 

complaints concerning . . . rates, terms, and conditions’ of pole attachment pursuant to the 

336 See Section II.C, above. 
337 Resp. at 27-32. 
338 Verizon Fla., 30 FCC Rcd at 1142 (¶ 7) (quoting Pole Attachment Order, 26 FCC Rcd at 
5336 (¶ 217)) (emphasis added). 
339 Resp. at 28, 30-32. 
340 Verizon Fla., 30 FCC Rcd at 1147 (¶ 19 n.61) (citing cases). 
341 Selkirk Commc’ns, Inc., 8 FCC Rcd at 389 (¶ 17). 
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requirements of section 224.  The Commission would not be fulfilling that duty if it were to 

substitute the requirements of contract law for the dictates of section 224.”342

Second, Dominion argues that the Joint Use Agreement rates are “just and reasonable” 

because they “ensure proportionate pole rental rates” for Dominion and Verizon.343  But 

proportionate rates are not, by definition, “just and reasonable” rates.344  And the Joint Use 

Agreement rates, if they were proportionate, would be an example; regardless of their 

proportionality, they are not “just and reasonable” because nothing justifies charging Verizon 

 more than the new telecom rate Dominion 

may charge Verizon’s competitors.345  The Joint Use Agreement rates are also not proportionate 

because they do not charge Verizon and Dominion “the same rate per foot of occupied space.”346

The Joint Use Agreement formula instead charges Verizon substantially higher rates for 

considerably less space.  For 2014, for example, Verizon was invoiced a 

 per pole rate for the 

of space it is allocated under the Joint Use Agreement, but does not use.347  Dominion was 

charged far lower  rates for the 

342 In the Matter of Implementation of Section 224 of the Act; A National Broadband Plan for 
Our Future, Order and Further Notice of Proposed Rulemaking, 25 FCC Rcd 11864, 11908 
(¶ 105) (2010) (cited with approval at Pole Attachment Order, 26 FCC Rcd at 5292 (¶ 119 
n.368)).
343 Resp. at 27-28. 
344 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5337 (¶ 218) (distinguishing between a just 
and reasonable rate calculated using the Commission’s rate formula and a proportionate rate)  
345 See Compl. Ex. A ¶ 25 (Calnon Aff.). 
346 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5337 (¶ 218 n.662). 
347 Compl. Ex. A ¶ 43 (Calnon Aff.); see also Resp. Ex. C at Ex. MCR-1 (Roberts Decl.). 
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space it is allocated under the Joint Use Agreement, 

in addition to the 3.3 feet of safety space its facilities require.348

This extraordinary imbalance is not solely the result of the parties’ varying pole costs.349

If it were, Dominion agrees that “the parties’ application of the Telecom Rate formula would 

yield similar disparities.”350  It does not.  The new telecom formula requires Dominion to pay 

higher rates for its significantly greater space usage even when Verizon’s lower pole costs are 

taken into account.  For the 2014 rental year, for example, Verizon should pay a just and 

reasonable $6.85 per pole rate for its use of Dominion’s poles (based on Verizon’s space usage 

and Dominion’s pole costs) and Dominion should pay $9.44 and $13.71 per pole rates for its use 

of Verizon Virginia’s and Verizon South’s poles (based on Dominion’s space usage and 

Verizon’s pole costs).351  These rates—unlike the Joint Use Agreement rates—will ensure 

proportionate, fully compensatory, just and reasonable pole rental rates for Dominion and 

Verizon.352

Third, Dominion argues that the Joint Use Agreement rates are “just and reasonable” 

because

353  They are not.  The Commission adopted a principle of 

“competitive neutrality” in the Pole Attachment Order that “counsel[s] in favor of similar 

348 Compl. Ex. A ¶ 43 (Calnon Aff.); see also Resp. Ex. C at Ex. MCR-1 (Roberts Decl.). 
349 Reply Exs. A ¶¶ 9-11 (Calnon Reply Aff.), C ¶ 54 (Tardiff Reply Aff.). 
350 Resp. at 28. 
351 Reply Ex. A ¶ 11 (Calnon Reply Aff.). 
352 See Compl. ¶ 92 (“When Verizon’s just and reasonable rate is set, Verizon will ensure that 
Dominion’s rate to attach to Verizon’s poles is proportional for all affected rental years.”). 
353 Resp. at 28. 
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treatment of similarly situated providers.”354  In other words, the Commission’s “cost allocation 

principles” counsel in favor of charging Verizon the same rates as apply to its comparable 

competitors—not rates that are nearly times

higher.355

The individual inputs (space occupied and rate of return) also do not comply with 

as Dominion 

claims.356  With respect to the space occupied input, the Commission allocates only the “space 

occupied” by an entity’s attachment to that entity.357  Dominion concedes that the Joint Use 

Agreements allocate more space to Verizon than it occupies.358  With respect to the rate of return 

input, the Commission has found that an “11.25 percent [rate of return] is no longer reflective of 

the cost of capital,”359 and has required parties to instead use a “weighted average cost of debt 

and equity.”360  The Joint Use Agreement instead calculates Verizon’s rate based on 

354 Pole Attachment Order, 26 FCC Rcd at 5336-37 (¶¶ 217-18). 
355 See, e.g., Compl. Ex. A ¶ 27 (Calnon Aff.) (comparing 2014 new telecom rate, which covers 
7.4 percent of Dominion’s pole costs as contemplated by the Commission, see Pole Attachment 
Order, 26 FCC Rcd at 5305 (¶ 150 n.453), with the 2014 Joint Use Agreement rate, 

356 Resp. at 28-32. 
357 47 C.F.R. §§ 1.1409(e), 1.1418 (emphasis added). 
358 Resp. at 31 (“[T]he Joint Use Agreements allocate to Verizon 

, whereas less space is actually occupied by 
Verizon’s attachments.”). 
359 In the Matter of Connect America Fund, Report and Order and Further Notice of Proposed 
Rulemaking, 26 FCC Rcd 17663, 18052 (¶ 1047) (2011). 
360 Multimedia Cablevision, Inc., 11 FCC Rcd at 11215 (¶ 36). 
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361  The resulting rates, 

inflated by these improper inputs, are unjust and unreasonable.362

E. Verizon Is Entitled To The Properly Calculated, Competitively Neutral, New 
Telecom Rate.  

Dominion concedes that Verizon “may be entitled” to the new telecom rate if it is 

“comparably situated” with its competitors.363  But Dominion argues that, even if Verizon is 

comparably situated, Verizon is only entitled to the new telecom rate that Dominion calculates, 

even if that rate is unlawful under Section 224.364  Dominion is wrong because (1) Dominion’s 

calculated new and pre-existing telecom rates are unlawfully high, and (2) Dominion cannot rely 

on unlawful rates to increase Verizon’s rate. 

1. Dominion’s New And Pre-Existing Telecom Rates Are Unlawfully 
High. 

Dominion did not provide its calculations of the new and pre-existing telecom rates, 

simply asserting that they were “[c]alculated by Dominion pursuant to 47 U.S.C. § 224(e).”365

They were not.  Dominion confirms that it uses improper inputs for: (a) space occupied, 

(b) average number of attaching entities, and (c) rate of return.366  Dominion’s improper inputs 

inflate its rates and render them unjust and unreasonable. 

361 Resp. at 29-30.
362 Reply Exs. A ¶¶ 75-76 (Calnon Reply Aff), C ¶ 34 (Tardiff Reply Aff.). 
363 Resp. at 17, 32. 
364 Id. at 32-36. 
365 Resp. Ex. C at Ex. MCR-1 (Roberts Decl.). 
366 Resp. at 33-36. 
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(a) Space Occupied 

Dominion does not dispute that it has no survey data that establishes the amount of space 

that Verizon occupies on Dominion’s poles.367  Dominion nonetheless argues that Verizon 

should be assigned more than the Commission’s presumptive one foot of space for two reasons.  

Each is meritless, so the Commission’s one-foot presumption applies.368

First, Dominion points to the space that Dominion allocated to Verizon in the Joint Use 

Agreement.369  The Commission’s rate formula, however, turns on the “space occupied”370 by an 

entity—and Dominion agrees that less space than allocated “is actually occupied by Verizon’s 

attachments.”371

Second, Dominion points to compromises that Verizon considered making during the 

parties’ negotiations.372  But potential compromises are not, and cannot be treated as, 

concessions.  Parties must “make a good faith effort to resolve disputes prior to seeking relief 

from the Commission.”373  That effort will necessarily include a discussion of various rates and 

inputs without fear that they will become binding admissions should negotiations fail.  As a 

result, it has long been the case that the Commission “appl[ies] our formula” in order “to 

367 Id. at 33-34; see also Compl. ¶ 95 and Ex. B ¶ 19 (Mills Aff.). 
368 Compl. Ex. A ¶ 22 (Calnon Aff.); see also 47 C.F.R. § 1.1418 (“With respect to the formulas 
referenced in § 1.1409(e)(1) and § 1.1409(e)(2), the space occupied by an attachment is 
presumed to be one (1) foot.”). 
369 Resp. at 34. 
370 47 C.F.R. §§ 1.1409(e)(2), 1.1418 (emphasis added). 
371 Resp. at 31. 
372 See, e.g., id. at 31-32. 
373 Pole Attachment Order, 26 FCC Rcd at 5294 (¶ 123). 
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calculate a reasonable pole attachment rate when the parties to a pole attachment agreement 

cannot negotiate a reasonable rate.”374

(b) Average Number of Attaching Entities 

Dominion argues that an unreliable fifteen-year old sampling of poles rebuts the 

Commission’s presumption that its poles have five attaching entities.375  It does not. 

First, Dominion did not submit its data; it instead provided its own summary of the 

design and alleged results.376  But the “survey should be submitted.”377  Dominion thus failed, as 

a procedural matter, to rebut the “presumption with a statistically valid survey or actual data.”378

Second, Dominion’s subsequent production of portions of its data to Verizon confirms 

that Dominion does not rely on “a statistically valid survey or actual data” as required.379

Dominion’s sampling was fundamentally flawed both in its design and implementation.  

374 Cavalier Tel., LLC, 15 FCC Rcd at 17963 (¶ 2). 
375 Resp. at 34-35. 
376 See, e.g., Resp. Ex. B ¶ 31 (Zarakas Decl.) (“Counsel for Dominion requested that I 
summarize the design and results of Dominion’s survey.”), 

377 Teleport Commc’ns Atlanta, Inc. v. Ga. Power Co., 17 FCC Rcd 19859, 19865-66 (¶¶ 16, 18) 
(2002).
378 In the Matter of Amendment of Commission’s Rules and Policies Governing Pole 
Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996,
Consolidated Partial Order on Reconsideration 16 FCC Rcd 12103, 12139 (¶ 70) (2001); see also 
id. at 12139 (¶ 70 n.246) (citing In the Matter of Amendment of Rules and Policies Governing the 
Attachment of Cable Television Hardware to Utility Poles, Report and Order, 2 FCC Rcd 4387, 
4390, 4394 (¶¶ 19, 52 n.27) (1987) (requiring “probative direct evidence” to rebut a Commission 
presumption)).  
379In the Matter of Amendment of Commission’s Rules and Policies Governing Pole 
Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996,
Consolidated Partial Order on Reconsideration 16 FCC Rcd 12103, 12139 (¶ 70) (2001).
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  Dominion has no documentation to support this 

conclusion.381  But even if it did, it would not justify a sampling that excludes service areas 

382

Third, Dominion’s analysis improperly reduced its resulting average by 

Fourth, Dominion’s sampling does not “reflect only those poles in areas where the 

attacher is actually affixed” as required.386  Instead, Dominion looked to “the entirety of 

380 Reply Ex. A ¶ 82 (Calnon Reply Aff.). 
381 See Letter from C. Huther, Counsel for Verizon, to L. Griffin, Deputy Division Chief (Dec. 
14, 2015) (reflecting Dominion’s agreement to provide “the data used to produce the expected 
distribution values that appear on pages 1-3 of Response Ex. B, Appendix B, Exhibit II); see also
Teleport Commc’ns Atlanta, Inc., 17 FCC Rcd at 19870 (¶ 26) (rejecting survey where utility did 
not provide “adequate explanation for the source of its numbers”). 
382 Reply Exs. A ¶¶ 82-83 (Calnon Reply Aff.), C ¶ 41 (Tardiff Reply Aff.). 
383 See Reply Ex. A ¶ 89 (Calnon Reply Aff.). 
384 See id.
385 See Reply Ex. A ¶ 90 (Calnon Reply Aff.). 
386 Teleport Commc’ns Atlanta, Inc., 17 FCC Rcd at 19869 (¶ 25) (emphasis added).
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Dominion’s service territory, which includes parts of Virginia and, to a lesser extent, parts of 

North Carolina.”387  But Verizon Virginia does not serve customers in North Carolina and 

Verizon South serves only Knotts Island, where it owns one wire center and four poles.388

Dominion nonetheless included all of its North Carolina service areas, 

389  Verizon 

Virginia and Verizon South also do not serve all areas of Virginia; for example, neither has 

wireline customers in Buckingham, Fluvanna, or Shenandoah counties, 

390  Verizon 

does, however, serve customers in Botetourt County and Staunton—areas that Dominion 

excluded from its sampling 

391  Dominion provides 

“absolutely no explanation in support of its inclusion of poles to which [Verizon] is not attached” 

or its exclusion of areas where Verizon is attached.392

Finally, Dominion’s data is outdated and obsolete.  In the past fifteen years, the 

Commission has taken great strides to “increase the availability of robust, affordable 

telecommunications and advanced services to consumers,” efforts that necessarily increase the 

“attachments that are used to provide voice, data, and video services.”393  Dominion nonetheless 

387 Resp. Ex. B ¶ 32 n.30 (Zarakas Decl.). 
388 Reply Ex. B ¶ 21 (Mills Reply Aff.). 
389 Reply Exs. A ¶¶ 80, 94 & n.132 (Calnon Reply Aff.), B ¶ 21 (Mills Reply Aff.). 
390 Reply Ex. B ¶ 21 (Mills Reply Aff.); Resp. Ex. B, App. B at Ex. IV, pp. 1-2 (Buckingham 
(1.88), Fluvanna (1.63), Shenandoah (1.48)) (Zarakas Decl.). 
391 See Reply Ex. A ¶ 82 (Calnon Reply Aff.). 
392 Teleport Commc’ns Atlanta, Inc., 17 FCC Rcd at 19869 (¶ 25). 
393 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5241, 5295 (¶¶ 1, 126). 
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seeks to apply today a limited and unrepresentative snapshot of the very different marketplace 

conditions a decade and a half ago.394  If the sampling were ever valid, it is not now.  Dominion 

failed to “exercise good faith in . . . updating its presumptive average number of attachers.”395

For all these reasons, Dominion has not rebutted the Commission’s presumption that the 

poles in its urbanized area have an average of five attaching entities.396  But even if it had, 

Dominion is mistaken when it states that “the multiplier of .66 is required.”397  The Commission 

revised its rules so that Dominion can no longer inflate its new telecom rates by pairing a 0.66 

cost multiplier with an average number of attaching entities lower than five.398  Dominion cannot 

use an outdated and unreliable sampling or a “loophole” in the new telecom formula to charge 

unjust and unreasonable rates.399

(c) Rate Of Return 

Dominion makes five arguments in an effort to justify its use of an 11.25% rate of return 

that is not based on a state decision and “is no longer reflective of the cost of capital.”400  Each 

fails.  The appropriate rates of return are 8.77% for the 2011 and 2012 rental years, 8.23% for the 

2013 and 2014 rental years, and 7.65% for the 2015 and 2016 rental years.401

394 Reply Ex. A ¶¶ 91-95 (Calnon Reply Aff.). 
395 47 C.F.R. § 1.1417(d)(2) (emphasis added). 
396 Id. § 1.1417(c). 
397 Resp. Ex. C ¶ 22 n.23 (Roberts Decl.). 
398 Final Rule, Pole Attachment Rates, 81 Fed. Reg. 5605 (Feb. 3, 2016). 
399 Id. at 5608 (¶ 22). 
400 Resp. at 35-36; see also 47 C.F.R. § 1.1404(g)(1)(x); In the Matter of Connect America Fund,
Report and Order and Further Notice of Proposed Rulemaking, 26 FCC Rcd 17663, 18052 
(¶ 1047) (2011). 
401 Compl. Exs. A ¶ 21 (Calnon Aff.), D ¶¶ 8-18 (Tardiff Aff.). 
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First, Dominion argues that an 11.25% rate of return should be used because the Virginia 

Cable Telecommunications Association did not challenge its use until recently.402  An alleged 

failure by a third party to challenge an improperly inflated input cannot convert that input into a 

just and reasonable one, particularly when the statute of limitations has not yet run.403

Second, Dominion argues that sixteen years ago, the Commission approved a higher 

11.4% rate of return when it rejected Dominion’s attempt to impose $36.00 and $37.00 rates 

instead of the “maximum permitted annual pole attachment rate of $5.12 per pole.”404  The 

Commission did not find, however, that Dominion could always use an 11.4% rate of return; it 

instead found that an 11.4% rate of return was then “authorized by State Regulatory 

Commission.”405  That is no longer the case:  the State Corporation Commission has rejected the 

outdated 11.4% rate of return in favor of the rates of return used by Verizon.406

Third, Dominion argues that Verizon “uses the rate of return of 11.25% to calculate rates 

under Section 224.”407  But unlike Dominion, Verizon does not have a state authorized rate of 

return.  And, equally importantly, Verizon’s use of the 11.25 percent rate of return reduces the

rate that Verizon charges because its pole plant is fully depreciated:  “where net pole investment 

is zero or negative, . . . [t]he rate of return element will be negative and is subtracted from the 

402 See Resp. at 36 n.185 (“At VCTA’s request, Dominion adjusted its ‘rate of return’ element 
for purposes of its Telecom Rate calculation to 10.0%, beginning for the 2015 calendar year.”). 
403 See Va. Code Ann. § 8.01-246(2). 
404 Resp. Ex. C ¶ 16 (Roberts Decl.) (citing Cavalier Tel., LLC., 15 FCC Rcd at 17963-64 (¶ 4)).
405 Cavalier Tel., LLC, 15 FCC Rcd at 17965 (Attachment A). 
406 See, e.g., Compl. Exs. A ¶¶ 18-21 (Calnon Aff.), D ¶¶ 8-18 (Tardiff Aff.). 
407 Resp. Ex. C ¶ 16 (Roberts Decl.); see also Resp. at 30 n.155. 
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positive elements of the carrying charge.”408  Dominion instead seeks to increase its rates by 

using the 11.25 percent rate of return in place of its state authorized rate. 

Fourth, Dominion argues against use of a “weighted” rate of return that accounts for 

Dominion’s cost of debt and equity, and ratio of debt to equity.409  The Commission has rejected 

this argument.  It held that “the weighted average cost of debt and equity is the proper cost of 

capital figure” even where those figures are no longer announced by a State commission.410

Finally, Dominion tries unsuccessfully to find ambiguity in one of the four State 

Corporation Commission Orders that Verizon attached to its Complaint.411  This argument is 

beside the point.  Dominion concedes that the applicable state Order applies only to the 2015 and 

2016 rental years.412  As a result, it cannot affect the rates of return that apply to the 2011 and 

2012 rental years (8.77%) and to the 2013 and 2014 rental years (8.23%).413  Nor can it 

undermine the 7.65% rate of return that applies to the 2015 and 2016 rental years because it was 

announced in a subsequent State Corporation Commission Order, which states that Dominion’s 

“overall cost of capital” is 7.653%.414

Dominion’s argument is also meritless.  The state Order Dominion cites is not ambiguous 

as to whether Dominion’s cost of equity can be used as its rate of return.415  Instead, it clarifies 

408 In the Matter of Amendment of Commission’s Rules and Policies Governing Pole 
Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996,
Consolidated Partial Order on Reconsideration, 16 FCC Rcd 12103, 12125-26 (¶¶ 40-41) (2001).
409 Resp. at 35, 36 n.184. 
410 Multimedia Cablevision, Inc., 11 FCC Rcd at 11215 (¶ 36). 
411 Resp. at 36. 
412 Id. at 36 n.182. 
413 Compl ¶ 94 and Exs. A ¶ 21 (Calnon Aff.), D ¶¶ 8-18 (Tardiff Aff.). 
414 Compl. Ex. 24 at 13 (Final Order, Case No. PUE-2013-00072 (Va. SCC Apr. 29, 2014)). 
415 Resp. at 36. 
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that “a utility’s cost of capital is primarily comprised of its weighted (1) cost of debt, and (2) cost 

of equity, which incorporate the percentages of debt and equity in its capital structure.”416  It then 

finds each of these elements for the 2015 and 2016 rental years, which together support the 7.65 

percent rate of return that the Commission referenced in its subsequent Order.417  The State 

Corporation Commission followed the same approach for the 2013 and 2014 rental years, and 

concluded that Dominion’s “cost of capital [is] approximately 8.234%.”418  Dominion provides 

no reason to use an 11.25% rate of return instead.

2. Dominion Cannot Profit From Unlawfully High Rates. 

Dominion tries to shield its new telecom rate calculations from Commission oversight by 

arguing that Verizon is stuck with the new telecom rates that Dominion invoiced Verizon’s 

competitors even if those rates are unlawfully high.419  This is not the standard adopted by the 

Commission, nor should it be. 

The Pole Attachment Order sets an incumbent telephone company’s “just and 

reasonable” rate based on the “just and reasonable” rate for its comparable competitors, rather 

than on an unjust and unreasonable rate that they should not be paying.  As the Enforcement 

Bureau explained, where an incumbent telephone company is comparably situated to its 

competitors, “‘competitive neutrality counsels in favor of affording incumbent LECs the same 

rate as the comparable provider,’ i.e., the New Telecom Rate or the Cable Rate.”420  The “New 

416 Compl. Ex. 25 at 21-22 (Final Order, Case No. PUE-2013-00020 (Va. SCC Nov. 26, 2013)). 
417 See Resp. at 36; see also Compl. Exs. A ¶¶ 19-20 (Calnon Aff.), D ¶ 14 (Tardiff Aff.); 24 at 
13 (Final Order, Case No. PUE-2013-00072 (Va. SCC Apr. 29, 2014)). 
418 Compl. Ex. 26 at 23 (Final Order, Case No. PUE-2011-00027 (Va. SCC Nov. 30, 2011)); see 
also Compl. Exs. A ¶ 19 (Calnon Aff.), D ¶ 13 (Tardiff Aff.). 
419 Resp. at 32-33. 
420 Verizon Fla., 30 FCC Rcd at 1142 (¶ 7) (quoting Pole Attachment Order, 26 FCC Rcd at 
5336 (¶ 217)). 
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Telecom Rate” is the rate that results from the Commission’s “formula for computing the rate 

paid by competitive LEC attachers” and the “Cable Rate” is the rate that results from the 

Commission’s “formula [used] to calculate the rate paid by cable attachers.”421  The “rate that 

Dominion charges,”422 therefore, is only relevant if it is the “just and reasonable” rate that results 

from the Commission’s rate formulas.  An unjust and unreasonable rate for Verizon’s 

competitors remains unjust and unreasonable when it is demanded of Verizon. 

The Commission’s standard does not leave Verizon’s competitors without recourse.  

Under Virginia’s five-year statute of limitations, Verizon’s competitors still have the right to 

challenge Dominion’s rates for all disputed periods and seek a refund of their overpayments.423

Indeed, if the Commission determines in this case that Dominion has been charging Verizon’s 

competitors rates that are unlawfully high, Dominion should respect that decision and voluntarily 

refund the overpayments without the need for further Commission oversight.  

Properly calculating Verizon’s rental rate is thus important for Verizon and its 

competitors.  And it would not be unique.  The Commission has repeatedly rejected a power 

company’s rate as “unjust and unreasonable” for one attacher—regardless of whether the power 

company also imposes that rate on other attachers.424  The Commission’s case-by-case approach 

resolves one dispute at a time—providing precedent that others can rely on.  Dominion can no 

longer impose its unlawfully high rates on Verizon—or on its competitors. 

421 Id. at 1141 (¶¶ 4-5). 
422 See Resp. at 32. 
423 47 C.F.R. § 1.1410(a)(3); Va. Code Ann. § 8.01-246(2). 
424 See, e.g., Verizon Fla., 30 FCC Rcd at 1147 (¶ 19 n.61) (pointing to “many occasions” where 
the “Commission has applied a new rate to existing pole attachments”). 
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F. Verizon Is Entitled To Rate Relief As Of The July 12, 2011 Effective Date Of 
The Pole Attachment Order.

Dominion concludes its Response with feigned indignation and a plea that the 

Commission ignore the reforms of its Pole Attachment Order.425  Dominion’s last-ditch effort to 

avoid the “just and reasonable” rates that Section 224 requires fails because Verizon 

(1) complied with the Commission’s rules when it tried for twenty months to resolve this dispute 

through negotiations, executive-level discussions, and lengthy mediation and (2) preserved its 

right to rate relief dating back to the Order’s July 2011 effective date.  The Commission should, 

therefore, set Verizon’s just and reasonable rate as of July 12, 2011 at the properly calculated 

new telecom rate and order Dominion to refund over 

million in net rentals that Verizon has since overpaid. 

1. Verizon Exhaustively And In Good Faith Sought A Negotiated 
Resolution Of This Dispute. 

Dominion argues that the Commission should deny Verizon a “just and reasonable rate” 

because Verizon did not certify its compliance with the Commission’s executive-level 

negotiation requirement, did not provide sufficient notice of the issues in dispute, and paid 

undisputed amounts for 2015 rentals, subject to true-up following this proceeding.426  The first 

two arguments are factually wrong; all three are meritless. 

First, Verizon did certify that it, in good faith, engaged in executive-level discussions 

because that is exactly what Verizon did.427  For twenty months, Verizon sought a competitively 

neutral rate from Dominion through correspondence, informal negotiations, executive-level 

discussions, and extended mediation with more than a half dozen Dominion executives and 

425 Resp. at 36-41. 
426 Id. at 38-41. 
427 Compl. ¶ 7; see also Resp. at 38. 
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lawyers.428  Throughout, Verizon made clear its position that it is entitled to a just and reasonable 

rate as of the effective date of the Pole Attachment Order and that it believes that rate should be 

the properly calculated new telecom rate because it does not attach to Dominion’s poles pursuant 

to terms and conditions that advantage it over its competitors.429  Dominion, on the other hand, 

refused for over a year to even offer Verizon a different rate.430  And when it did, Dominion 

proposed a rate increase.431  The party standing in the way of a negotiated rate in this case was 

not Verizon.432

Second, Dominion’s notice argument fails because there is “no risk that an attacher’s 

right to challenge unreasonable contract provisions will be waived through incomplete notice.”433

Regardless, Verizon’s notice was complete.  From the start, Verizon provided “notice of those 

provisions in a pole attachment agreement that an attacher finds so unreasonable that it is 

prepared to seek relief at the Commission.”434  Dominion agrees that the rate provision was the 

focus of the parties’ discussions from the start.435  Dominion nonetheless faults Verizon’s early 

notice because it did not tee up issues that Verizon was not then aware of:  Dominion faults 

Verizon for not providing a more complete analysis about alleged “benefits” provided by the 

428 Compl. ¶¶ 7, 21-31.  Verizon was represented at the mediation by five executives and 
lawyers.  Reply Ex. B ¶ 31 (Mills Reply Aff.).
429 Compl. ¶¶ 7, 21-31.   
430 Id. ¶¶ 21-28. 
431 Id. ¶ 29. 
432 Verizon remains willing to waive the confidentiality of the matters discussed during the 
course of the mediation should the Commission require a more complete understanding of the 
parties’ negotiations. See, e.g., Email from C. Huther, Counsel for Verizon, to L. Griffin, 
Deputy Division Chief (Dec. 2, 2015) (“If Dominion is willing to waive the confidentiality of the 
matters discussed during the course of the mediation, Verizon would be glad to . . . .”).
433 Pole Attachment Order, 26 FCC Rcd at 5295 (¶ 124). 
434 Id.
435 Resp. at 38-40. 
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Joint Use Agreement436 at a time when Dominion refused to provide Verizon copies of its license 

agreements.437  And Dominion complains that Verizon did not identify problems with its rate 

calculations in March 2014,438 when Dominion did not disclose its rate calculations and inputs 

until September 2014.439  Dominion also tries to hold Verizon to compromises that it considered 

(such as going-forward rental relief only), even though Dominion was then aware that Verizon 

deemed the rental rate provision in the Joint Use Agreement “so unreasonable that it is prepared 

to seek relief at the Commission” to the fullest extent possible should negotiations fail.440  As 

Verizon wrote in November 2014, “Verizon certainly hopes that adding a mediator to these 

discussions will finally allow the parties to resolve this rate dispute without the need to . . . seek 

regulatory relief.”441

Third, Verizon was well within its rights when it paid only the undisputed portion of 

Dominion’s invoice for 2015 rentals, subject to true-up following this proceeding.442  The 

payment was consistent with State law, which permits payment of undisputed amounts pending 

resolution of a dispute.443  It was also consistent with the Commission’s prior consideration of 

436 Id. at 40. 
437 See, e.g., id. at 7 n.26 (“As Dominion communicated to Verizon at the time of its request, 
license agreements that Dominion maintains with individual attachers are confidential, and 
cannot be disclosed to other telecommunications carriers.”).  Verizon nonetheless provided 
Dominion its analysis of each and every alleged “benefit” that Dominion claimed.  See Compl. 
¶¶ 25-27. 
438 Resp. at 39. 
439 Compl. Ex. 20 (Email from M. Roberts, Dominion, to S. Mills, Verizon (Sept. 24, 2014)). 
440 Pole Attachment Order, 26 FCC Rcd at 5295 (¶ 124); see also Reply Aff. B ¶ 28 (Mills Reply 
Aff.).
441 Compl. Ex. 22 (Letter from S. Mills, Verizon, to A. Hahn, Dominion (Nov. 14, 2014)). 
442 See Resp. at 40-41. 
443 See, e.g., Schlegel v. Bank of Am. N.A., 67 Va. Cir. 108 (Va. Cir. Ct. 2005) (“The Bank’s 
decision to hold the funds pending resolution of the dispute was not illegal . . . .”); Tomlin v. 
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Pole Attachment Complaints in which disputed funds were not paid pending FCC review.444

And it was justified given the games that electric utilities, including Dominion, have attempted to 

try to insulate their rental rates from the Commission’s review.445  Dominion, for example, now 

argues that Verizon should not receive rate relief for 2011 to 2014 because Verizon paid its 

invoice in full.446  In these circumstances, a partial payment of undisputed amounts subject to 

true-up after the Commission rules was unquestionably appropriate. 

And contrary to Dominion’s argument, Verizon’s payment of undisputed amounts was 

not “unjust and unreasonable” or “prohibited under Section 201(b) of the Communications 

Act.”447  One case that Dominion cites is “not good law” because the FCC has since clarified that 

nonpayment of disputed charges does not violate federal law.448  Dominion cites another case 

that does “not rule on the lawfulness of . . . self-help.”449  Other decisions cited by Dominion 

Vance Int’l, Inc., 22 Va. App. 448, 451 (Va. Ct. App. 1996) (noting without criticism that one 
party was “holding the proceeds . . . pending resolution of the subrogation issue”). 
444 See, e.g., Cablecom-General, Inc. v. Central Power & Light Co., 50 Rad. Reg. 2d (P&F) 473 
(1981); Appalachian Power v. Capitol Cablevision Corp., 49 Rad. Reg. 2d (P&F) 574 (1981); 
Texarkana TV Cable Co., Inc. v. Sw. Elec. Power Co., 49 Rad. Reg. 2d (P&F) 1043 (1981); Tele-
Ception of Winchester, Inc. v. Kentucky Utils. Co., 49 Rad. Reg. 2d (P&F) 1572 (1981). 
445 See, e.g., Opposition to Mot. for Leave to File, Verizon Fla. LLC v. Fla. Power & Light Co.,
Docket No. 15-73, File No. EB-15-MD-002, Related to Docket No. 14-216, File No. EB-14-
MD-003 (Dec. 11, 2015) (quoting electric utility’s argument to state court that a state law 
breach-of-contract ruling could override the Commission’s jurisdiction to decide whether a rate 
is “just and reasonable” under federal law).
446 Resp. at 37. 
447 Resp. at 40. 
448 All Am. Tel. Co. v. AT&T Corp., 26 FCC Rcd 723, 732 (¶ 20) (2011) (citing MGC Commc’ns, 
Inc. v. AT&T Corp., 14 FCC Rcd 11647 (1999), aff’d, 15 FCC Rcd 308 (1999)); see also Line 
Sys., Inc. v. Sprint Nextel Corp., 2012 WL 3024015, at *6 (E.D. Pa. July 24, 2012) (dismissing 
claim because “failure to pay . . . tariffed charges . . . does not give rise to a claim . . . for breach 
of the [Communications] Act”). 
449 In the Matter of Communique Telecomms., Inc., Declaratory Ruling and Order, 10 FCC Rcd 
10399, 10405 (¶ 31) (1995). 
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deal with distinguishable issues, such as those presented when parties seek injunctive relief.450

Still another recognizes that it is “consistent with current . . . practice” to pay only the undisputed 

amounts pending resolution of a dispute.451

2. Verizon Preserved Its Right To Relief Back To The Effective Date Of 
The Pole Attachment Order.

Finally, Dominion makes the exact opposite argument it made above.  Having just argued 

that Verizon should be denied relief for 2015 because it paid only the undisputed portion of 

Dominion’s invoice, Dominion argues that Verizon should be denied relief for 2011 through 

2014 because Verizon “paid in full all annual fees that Dominion invoiced.”452  This “heads we 

win, tails you lose” approach shows why Verizon needed to pay only undisputed amounts for 

2015.  But the argument that payment of invoices can amount to some sort of waiver is 

foreclosed by Commission precedent. 

Dominion argues that it would be “unfair” to order a refund of amounts paid prior to the 

filing of a Pole Attachment Complaint.453  The Commission considered and rejected this 

argument in the Pole Attachment Order, where it revised its rules to “allow monetary recovery in 

a pole attachment action to extend back as far as the applicable statute of limitations allows.”454

The prior rule had—like the approach Dominion seeks here—measured refunds “‘from the date 

450 In the Matter of MCI Telecomms. Corp., Memorandum Opinion and Order, 62 FCC 2d 703 
(1976); see also Nat’l Commc’ns Ass’n, Inc. v. Am. Tel. & Tel. Co., 2001 WL 99856, at *5 
(S.D.N.Y. Feb. 5, 2001) (relying on MCI Telecomms. Corp., 62 FCC 2d at 705-06 (¶¶ 6-7)). 
451 Level 3 Commc’ns, LLC v. Tel. Operating Co. of Vt., LLC, 2011 WL 6291959, *12 (D. Vt. 
Dec. 15, 2011) (citation and internal quotation marks omitted). 
452 Resp. at 37. 
453 Id.
454 Pole Attachment Order, 26 FCC Rcd at 5289 (¶ 110). 
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that the complaint, as acceptable, was filed, plus interest.’”455  The Commission concluded that 

the prior rule “fail[ed] to make injured attachers whole” and was “inconsistent with the way that 

claims for monetary recovery are generally treated under the law.”456  It also “discourage[d] pre-

complaint negotiations between the parties to resolve disputes about rates.”457

It is therefore not true, as a matter of fact or law, that Dominion had “no expectation” that 

Verizon could seek refunds of amounts paid in full, back to the statute of limitations, should rate 

negotiations fail.458  The Commission gave Dominion that expectation when it amended its rules.  

The Commission even “decline[d] the invitation of one commenter to modify our rules to 

preclude monetary recovery for any period prior to the time a utility receives actual notice of a 

disputed charge,” finding that it would “run[] counter to the very idea of a statute of limitations, 

which permits complaints to be filed up until the last day of the limitations period.”459  Dominion 

was therefore on notice that Verizon’s significant “over-payments . . . will later need to be 

refunded” if rate negotiations fail—and that those refunds would date back to July 12, 2011.460

Dominion cannot avoid this—or any other rate reform—in the Pole Attachment Order.

3. Verizon Should Be Charged The New Telecom Rate And Refunded 
The Millions That It Has Overpaid Since July 12, 2011. 

Dominion failed to come forward with any substantive evidence or argument that justifies 

perpetuating any rental premium—let alone a 

per pole premium—on Verizon that its competitors do not pay.  Instead, Dominion’s documents 

455 Id. (quoting 47 C.F.R. § 1.1410(c) (2010)). 
456 Id.
457 Id.
458 See Resp. at 37. 
459 Pole Attachment Order, 26 FCC Rcd at 5290 (¶ 112). 
460 Id. at 5289 (¶ 111). 

PUBLIC VERSION



83

confirm that Verizon’s valuation of unique 

benefits under the Joint Use Agreement was high.  The record thus shows that Verizon attaches 

to Dominion’s poles under a new agreement with terms and conditions that are materially 

comparable to those in Dominion’s license agreements.  Verizon should receive “‘the same rate 

as the comparable provider,’ i.e., the New Telecom Rate.”461  The properly calculated new 

telecom rates for 2011 through 2016 are $5.87, $7.15, $7.05, $6.85, $6.51, and $6.04 per pole, 

respectively.462

 The Commission should, therefore, set Verizon’s rental rate—effective July 12, 2011—

at the properly calculated new telecom rate and order Dominion to refund to Verizon the over 

million in net rentals that it has overpaid since that 

date, with interest.463  Doing so will send a necessary signal that the Commission stands ready to 

enforce its 2011 Pole Attachment Order and will not countenance excessive rates that undermine 

the Commission’s vital broadband deployment goals. 

III. CONCLUSION  

For the foregoing reasons, and those detailed in Verizon’s Pole Attachment Complaint, 

Verizon respectfully requests that the Commission: 

461 Verizon Fla., 30 FCC Rcd at 1142 (¶ 7) (quoting Pole Attachment Order, 26 FCC Rcd at 
5336 (¶ 217)) (emphasis added).   
462 Compl. Ex. A ¶ 16 (Calnon Aff.).  In no event should Verizon’s rate exceed the rate that 
results from a proper application of the pre-existing telecom formula.  These rates, for 2011 
through 2016, are $8.89, $10.83, $10.68, $10.38, $9.87, and $9.15, respectively. Id.
463 Since July 12, 2011, Verizon has paid 
more in gross rentals, and  more in net 
rentals, than it should have paid at the properly calculated new telecom rate.  Compl. Ex. A ¶ 26 
(Calnon Aff.); Reply Ex. A ¶¶ 105, 110 (Calnon Reply Aff.).  Dominion should refund Verizon’s 
net overpayment, with interest at “the current interest rate for Federal tax refunds and additional 
tax payments.”  See Cavalier Tel., LLC, 15 FCC Rcd at 17964 (¶ 4 n.16).
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(1)  order that the unjust and unreasonable rate provision in the parties’ Joint Use 
Agreement is terminated effective July 12, 2011,  

(2)  substitute for the unjust and unreasonable rate provision in the parties’ Joint Use 
Agreement a provision effective July 12, 2011 that sets Verizon’s annual rate as 
(a) $5.87 per pole for July 12 – December 31, 2011, and (b) updated annually 
thereafter at the rate properly calculated in accordance with the Commission’s 
new telecom formula using the presumptions of 47 C.F.R. §§ 1.1417 and 1.1418 
and the rate of return (weighted cost of debt and equity) determined by the 
Virginia State Corporation Commission, and 

(3)  order Dominion to refund to Verizon 
, plus interest, which reflects Verizon’s net rental overpayment when 

Dominion’s rate is also set at a just and reasonable proportionate new telecom 
rate. 

Respectfully submitted, 
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Christopher M. Miller
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 Roy E. Litland 
 VERIZON 
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 Arlington, VA 22201 
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 roy.litland@verizon.com 
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 Claire J. Evans 
 Wiley Rein LLP  
 1776 K Street NW  
 Washington, DC 20006 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 9, 2016, I caused a copy of the foregoing Pole 

Attachment Complaint Reply, and Affidavits and Exhibits in support thereof, to be served on the 

following (service method indicated): 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
445 12th Street, SW 
Room TW-A325 
Washington, DC 20554 
(confidential version of Reply, Affidavits, 
and Exhibits by hand delivery;
public version of Reply, Affidavits, and 
Exhibits by ECFS) 

Kimberly D. Bose, Secretary 
Nathaniel J. Davis, Sr., Deputy Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, DC 20426 
(public version of Reply, Affidavits, and 
Exhibits by overnight mail) 

Virginia State Corporation Commission 
Division of Energy Regulation 
1300 E. Main St., 4th Floor 
Richmond, VA 23219  
(public version of Reply, Affidavits, and 
Exhibits by overnight mail) 

Brett Heather Freedson, Esquire 
Eckert Seamans Cherin & Mellott, LLC 
U.S. Steel Tower 
600 Grant Street, 44th Floor 
Pittsburgh, PA 15219 
bfreedson@eckertseamans.com 
(confidential version of Reply, Affidavits, and 
Exhibits by overnight mail; courtesy copy of 
confidential version of Reply, Affidavits, and 
Exhibits by email) 

Charles A. Zdebski, Esquire 
Eckert Seamans Cherin & Mellott, LLC 
1717 Pennsylvania Avenue, NW, Suite 1200 
Washington, DC 20006 
czdebski@eckertseamans.com 
(courtesy copy of confidential version of Reply, 
Affidavits, and Exhibits by email) 

         
Claire J. Evans

PUBLIC VERSION



Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON VIRGINIA LLC and 
VERIZON SOUTH INC., 

Complainants, 

v.

VIRGINIA ELECTRIC AND POWER 
COMPANY d/b/a DOMINION VIRGINIA 
POWER, 

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-190 
File No. EB-15-MD-006 

Affidavits
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5. Joint Use Agreement Between Dominion and 

PUBLIC VERSION



6. Facilities License Agreement for Non-Wireless Overhead Attachments Between 
Dominion and 

7. Master Facilities License Agreement for Non-Wireless Overhead Attachments Between 
Dominion and 
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Dominion Customer Solutions System – Joint Use Business (Oct. 2, 2009). 
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Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON VIRGINIA LLC, and 
VERIZON SOUTH INC. 

Complainant, 

v.

VIRGINIA ELECTRIC POWER 
COMPANY d/b/a DOMINION VIRGINIA 
POWER

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-190 
File No. EB-15-MD-006 

REPLY AFFIDAVIT OF MARK S. CALNON, PH.D. 

COMMONWEALTH OF PENNSYLVANIA ) 
  ) ss. 
COUNTY OF BUCKS  )    

I, MARK S. CALNON, being sworn, depose and say: 

1. I am a Senior Manager in the Financial Planning and Analysis Group of Verizon 

Services Corporation.  I filed a prior Affidavit dated July 31, 2015 in support of the Pole 

Attachment Complaint of Verizon Virginia LLC (“Verizon Virginia”) and Verizon South Inc. 

(“Verizon South”) (collectively, “Verizon”) against Virginia Electric and Power Company 

(“Dominion”).1  I am executing this Reply Affidavit to respond to certain assertions made by 

1 See Pole Attachment Complaint, Verizon Virginia LLC and Verizon South Inc. v. Virginia 
Electric Power Company d/b/a Dominion Virginia Power, Docket No. 15-190, File No. EB-15-
MD-006 (Aug. 3, 2015) (“Complaint”) at Ex. A (Affidavit of Mark S. Calnon, Ph.D. (July 31, 
2015)) (“Calnon Aff.”).
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Dominion in its November 18, 2015 Response to Verizon’s Pole Attachment Complaint.2  I 

know the following of my own personal knowledge and, if called as a witness in this action, I 

could and would testify competently to these facts under oath. 

A. Introduction 

2. Since the effective date of the Pole Attachment Order, Dominion has demanded 

rates from Verizon of 

 per pole for 2011 through 2015, respectively.3  These rates far exceed the new 

telecom rates applicable to Verizon’s competitors.  In my prior Affidavit, I explained that, for the 

same years, the proper application of the Commission’s new telecom rate formula results in rates 

of $5.87, $7.15, $7.05, $6.85, and $6.51 per pole.4  As a result of this significant rate 

differential—reflecting a premium on Verizon of 

per pole per year—Verizon has paid Dominion gross rent since the effective date 

of the Pole Attachment Order of about million 

more than it should have paid at a properly calculated new telecom rate.5

3. Dominion tries to justify this extraordinary rate differential with unsupported and 

unquantified claims that Verizon receives “specific and tangible financial benefits” under the 

2 See Response to Pole Attachment Complaint, Verizon Virginia LLC and Verizon South Inc. v. 
Virginia Electric Power Company d/b/a Dominion Virginia Power, Docket No. 15-190, File No. 
EB-15-MD-006 (Nov. 18, 2015) (“Response”). 
3 Complaint Exs. 11, 12 (Invoices); Reply Ex. 8 (2015 Invoice). 
4 See Complaint Ex. A ¶ 16 (Calnon Aff.).   
5 Id at ¶ 6.  Verizon has also paid gross rent since the effective date of the Pole Attachment 
Order of about million more than it would have at 
a properly calculated pre-existing telecom rate.  Id. ¶ 7.  The properly calculated pre-existing 
telecom rates for 2011 through 2015 are $8.89, $10.83, $10.68, $10.38, and $9.87 per pole.  Id.
¶ 16. 
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Joint Use Agreement.6  I disagree with Dominion’s analysis.  A careful review of Dominion’s 

Response and the documents that it subsequently produced confirm and further support my 

conclusion that the properly calculated new telecom rate, which applies to Verizon’s 

competitors, is the just and reasonable rate for Verizon.  Contrary to Dominion’s unsupported 

arguments and conclusory allegations, Verizon does not receive a unique benefit from Dominion 

that provides it a material monetary advantage over its competitors as detailed below and 

illustrated in the chart attached as Exhibit C-7.  Dominion instead tries to justify higher rates for 

Verizon by pointing to costs that Dominion does not incur because Dominion relies on Verizon

to perform the services that Dominion provides to Verizon’s competitors.  Dominion’s approach 

effectively double charges Verizon for the same services—once when Verizon performs the 

services at its own expense and again through a higher rental rate.  This is directly contrary to the 

Commission’s principle of competitive neutrality.  Dominion’s approach also ignores the unique 

and substantial costs that Verizon incurs as a pole owner to access Dominion’s poles, which have 

set it at a significant disadvantage relative to its competitors.  In these circumstances, where 

Verizon is disadvantaged relative to its competitors, the appropriate rate is the same properly 

calculated new telecom rate that applies to Verizon’s competitors. 

4. I explain my conclusions in the following sections of this Reply Affidavit.  In 

Section B, I reject Dominion’s claim that gross rental reductions in the Joint Use Agreement 

rates demonstrates a lack of Dominion’s superior bargaining power, explaining again how 

Dominion leveraged its bargaining power to achieve essentially no reduction in the net rental 

amount that Dominion receives.  In Section C, I detail the serious and systemic flaws in 

Dominion’s approach to the valuation of alleged benefits that render it inaccurate, unreliable, and 

non-responsive.  In Section D, I detail the errors in Dominion’s value assessments for each of the 

6 Response at 18. 
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alleged unique benefits.  In Section E, I point out the errors in Dominion’s application of the 

Commission’s new telecom and pre-existing telecom rate formulas.  In Section F, I conclude 

with a calculation of proportionate rates for Dominion’s attachments to Verizon’s poles if 

Verizon’s rate is set at the properly calculated new telecom level.  This analysis shows that, even 

on a net basis (subtracting Dominion’s rental obligation from Verizon’s obligation), Verizon has 

paid over million in excess net rental payments 

(and nearly million in excess gross rental 

payments) since the effective date of the Pole Attachment Order.

B. The Joint Use Agreement Rates Reflect Dominion’s Superior Bargaining 
Power. 

5. Dominion argues that the Joint Use Agreement rates do not reflect its superior 

bargaining power because Verizon received gross rent reductions in the Joint Use Agreement, 

stating that “[u]nder the rate framework set forth in the Joint Use Agreements, as compared to 

the parties’ predecessor agreements, the annual pole rental rate for Verizon South was reduced 

from 

and the annual pole rental rate for Verizon Virginia was reduced 

from 

collectively, a reduction to Verizon’s total rental fee obligation of 

over one year.”7

6. Dominion sidesteps the fact that this gross rental change failed to produce any 

meaningful benefit for Verizon because it did not reduce Verizon’s net rental payment.  Under 

the Joint Use Agreement, 

7 Id. at 6. 
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In my prior Affidavit, I calculated 

Verizon’s net rental rate per net pole in 2010 (before the Joint Use Agreement took effect) and in 

2011 (after the Joint Use Agreement took effect).  That analysis showed that Verizon’s net rental 

rate per pole 

8

7. Dominion’s argument ignores this important difference between Verizon’s gross

rental amount and its net rental payment to Dominion.  Dominion does not rebut, or even 

address, my net rental calculation or my conclusion that Verizon’s inability to secure any 

financial benefit after over four years of negotiation negates Dominion’s claim that “Verizon 

does not lack bargaining power relative to Dominion.”9

8. In addition, Dominion did not provide a calculation for its claim that Verizon’s 

gross rental obligation was reduced by 

10  Dominion appears to have tried to present a weighted average of the 

change to Verizon’s rental rate between 2010 and 2011, although a proper weighted average of 

the change in Verizon’s rental fee obligation is 

  More importantly, this gross reduction is only relevant if it is considered alongside 

Dominion’s gross reduction for that same period, which amounted to 

Regardless of how the data is presented, a comparison of the rental 

8 Complaint Ex. A ¶¶ 44-48 (Calnon Aff.). 
9 Response at 12. 
10 Id. at 6.  In my prior Affidavit, I calculated the gross rental reductions between 2010 and 2011 
by service area. See Complaint Ex. A ¶¶ 45-46 (Calnon Aff.). 
11

12
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rate change that Dominion secured for itself, when compared to the rental rate change that it 

allowed for Verizon, confirms that Dominion exercised its superior bargaining power to 

perpetuate its inflated net rental receipts from Verizon. 

9. I disagree with Dominion’s attempt to attribute the extraordinary rate reductions 

Dominion realized on the parties’ different pole costs.13  First, under the parties’ prior agreement 

for the Verizon Virginia service area, 

15

10. Indeed, a review of the properly calculated new telecom rates for Verizon and 

Dominion shows that Dominion obtained for itself rates that approximate the Commission’s new 

telecom rate, while continuing to impose far higher rates on Verizon.  As shown in Section F 

below, the Agreement rates for Dominion have been about 

than the properly calculated new telecom rate for Dominion, while the 

Agreement rates for Verizon have been 

than the properly calculated new telecom rate for Verizon. 

11. Second, if pole costs alone could account for such different rates, the rates that 

result from the Commission’s new telecom rate formula should reflect the same disparity, as 

Dominion acknowledges.16  They do not.

13 See Response at 28. 
14

15 See Complaint Ex. A ¶ 45 (Calnon Aff.). 
16 See Response at 28. 

PUBLIC VERSION



7

  For 2014, for 

example, the Joint Use Agreement rates for Dominion were 

and the Joint Use Agreement rate for Verizon was 

17  As shown in Section F below, for 2014 the properly 

calculated and proportionate new telecom rates for Dominion were $9.44 and $13.71, which are 

appropriately higher than the properly calculated $6.85 new telecom rate for Verizon given the 

amount of space each party occupies on a pole.  The parties’ different pole costs do not justify 

the unjust and unreasonable Joint Use Agreement rates. 

C. Dominion’s Effort To Create “Value” For Alleged Benefits Has Several 
Fundamental Flaws. 

12. As next detailed, Dominion’s attempt to justify the Joint Use Agreement rates has 

several serious methodological flaws that apply across the board and make Dominion’s analysis 

inaccurate, unreliable, and non-responsive to the rate-setting question before the Commission. 

13. First, Dominion relies on “benefits” that are not uniquely enjoyed by Verizon.

For example, Dominion argues that Verizon “avoided costs that would have been associated with 

designing, constructing, operating, and maintaining its own complete pole network.”18  Verizon’s 

competitors avoided these costs as well, so they have no bearing on the issue before the 

Commission.  Proper application of the principle of competitive neutrality requires consideration 

of only those items that uniquely advantage or disadvantage Verizon as compared to cable 

companies and competitive local exchange carriers.  This is because competitive neutrality, by 

definition, must treat similarly situated attachers similarly.  The only exception allowing for one 

entity to receive a different rate is if it attaches pursuant to different terms and conditions that 

17 Complaint Exs. 11, 12 (Invoices). 
18 Response at 5. 
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carry materially better monetary value.  The Commission properly recognized this fact when it 

exercised its authority to regulate incumbent local exchange carrier rates to account only for the 

“differences between incumbent LECs and telecommunications carrier or cable operator 

attachers.”19  The Enforcement Bureau similarly framed the relevant analysis as the “benefits 

under the Agreement that are not provided to other attachers.”20  Dominion has conceded this 

point, describing the critical question as whether “distinctions between the Joint Use 

Agreement[] and the terms and conditions that Dominion offers to Verizon’s competitors” 

provide Verizon a “material advantage.”21

14. Second, Dominion relies on costs that it does not incur and services that it does 

not provide to Verizon in order to try to justify charging Verizon higher rates.  For example, 

Dominion argues that it charges its licensees 

22  Dominion does not charge Verizon for these costs because Dominion does not

incur these costs.  Under the Joint Use Agreement, Verizon is required to perform all 

for Verizon to make attachments to Dominion’s poles.23  Dominion thus imposes a charge on 

Verizon twice (when the costs are incurred and as part of an exorbitant rental rate) when it 

19 See Implementation of Section 224 of the Act; A National Broadband Plan for Our Future,
Report and Order and Order on Reconsideration, 26 FCC Rcd 5240, 5333 (¶ 214) (2011), aff’d,
Am. Elec. Power Serv. Corp. v. FCC, 708 F.3d 183 (D.C. Cir. 2013), cert. denied, 134 S. Ct. 118 
(2013) (“Pole Attachment Order”) (emphasis added). 
20 Verizon Fla. LLC v. Fla. Power & Light Co., 30 FCC Rcd 1140,1149-50 (¶ 24) (EB Feb. 11, 
2015).
21 Response at 17. 
22 See, e.g., Response Ex. A at Ex. MAG-1, p.2 (Graf Decl.). 
23 Complaint Ex. C ¶ 8 (Affidavit of Jonathan R. Hansen (July 31, 2015) (“Hansen Aff.”)); Reply 
Ex. B ¶ 7 (Reply Affidavit of Stephen C. Mills (Feb. 9, 2016) (“Mills Reply Aff.”)). 
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imposes the charge on Verizon’s competitors once (when the costs are incurred).  This would be 

the antithesis of the principle of competitive neutrality that is designed to equalize Verizon and 

its competitors.   

15. Third, Dominion fails to quantify and properly document differential valuations 

for the claimed advantages.  Dominion did not attach documentary support to substantiate any of 

its estimated valuations and did not even estimate a value for the vast majority of the claimed 

benefits.  Dominion’s Supervisor of Joint Use Administration, Michael Graf, even criticizes 

Verizon for “devot[ing] most of its Complaint to arguing that critical distinctions between the 

Joint Use Agreements, and the terms and conditions of attachment that Dominion provides to 

pole licensees within the parties’ shared service area, are of no economic value to Verizon, and 

accord Verizon no material advantage as compared to its competitors.”24  But that is the critical 

question before the Commission—whether any unique terms and conditions, or combination of 

unique terms and conditions, provide Verizon a differential level of value relative to its 

competitors.  In its February 2015 Memorandum Opinion and Order, the Enforcement Bureau 

held that the rate for an incumbent telephone company turns on whether “the monetary value of 

[any competitive] advantages is less than the difference between the Agreement Rates and the 

New or Old Telecom Rates over time,” when offset by the monetary value of any competitive 

disadvantages.25  Dominion nonetheless made no effort to quantify the monetary value of the 

vast majority of alleged “competitive advantages” that it claims justify the Joint Use Agreement 

rates, or support them with evidence. 

16. Fourth, where Dominion provides an estimated valuation, it improperly 

aggregates all costs allegedly incurred or all services allegedly provided to all of Dominion’s 

24 Response Ex. A ¶ 28 (Graf Decl.). 
25 Verizon Fla., 30 FCC Rcd at 1143, 1149 (¶¶ 8, 24). 
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licensees collectively.  Dominion did not provide the number of Dominion’s licensees, identify 

the percentage of their poles for which a cost or service was incurred, or otherwise parse its data 

in a way that permits a comparison of Verizon to any one of its competitors.  This renders 

Dominion’s analysis entirely unresponsive to the critical question in the competitive neutrality 

inquiry—whether Verizon attaches to Dominion’s “poles on terms and conditions that are 

comparable to those that apply to a telecommunications carrier or a cable operator.”26  Requiring 

Verizon to be comparably situated to all of its competitors combined would by definition violate 

the principle of competitive neutrality.  

17. Fifth, on several occasions Dominion attempts to repackage the same alleged 

“benefit” as though it provided multiple “benefits.”  For example, Dominion refers to the same 

charges in its description of alleged benefits 

involving pole access, permitting, engineering, inspection, service drop, and abandoned poles.27

It also refers at least twice to 

required to make additional room on a pole.28  Dominion cannot create additional value, or 

justify a higher rate, by double or triple counting the same alleged benefit.  An alleged benefit 

with no financial value continues to have no financial value when multiplied several times. 

18. Sixth, Dominion did not offer any valuation that speaks to the issue of whether 

any unique benefits justify an annualized, 

per-pole rental premium.  The Enforcement Bureau framed the pertinent question as whether the 

value of any unique advantages, when reduced by the value of unique disadvantages, “is less 

than the difference between the Agreement Rates and the New or Old Telecom Rates over 

26 Pole Attachment Order, 26 FCC Rcd at 5336 (¶ 217) (emphases added). 
27 See Response at 17-22. 
28 See id. at 18, 25. 
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time.”29  Dominion’s presentation of large gross numbers unsupported by documentation does 

not answer this question.  A proper analysis must instead determine the recurring incremental 

value enjoyed by Verizon relative to its competitors, and express that value as a component of 

the rental rate paid on joint use poles.  That is the analysis that I presented in my prior Affidavit, 

and which confirms that Verizon is not materially advantaged over its competitors.  Dominion 

does not criticize my methodological approach, which leads me to conclude that it has failed to 

follow it solely because it hopes that making vague and unsupported claims, and attaching high 

dollar estimates to some, will create an illusion of value.  Because it is just an illusion of value—

and not actual value—Dominion has failed to justify the Joint Use Agreement rates or undermine 

my analysis. 

D. Dominion’s Individual Value Assessments Are Flawed and Unsupported. 

19. My prior Affidavit presented a detailed analysis, and quantification where 

appropriate, of potential differences between Verizon and its competitors in terms of the 

“benefits” that Dominion previously asserted.  In Response, Dominion chose, in large part, to 

ignore my analysis and quantification.  Instead, it presented a new list of alleged “benefits.”  As 

detailed below and as reflected in the chart attached as Exhibit C-7, this new list has no more 

competitive value for Verizon than the prior list and is rebutted by Dominion’s own 

documentation.  Dominion has drawn false distinctions between the terms and conditions of the 

Joint Use Agreement and its license agreements, failed to identify any recurring and unique 

financial value for minor operational differences, and relied on unverifiable and undocumented 

estimates. 

20. As noted above, many of Dominion’s claimed “benefits” are redundant and 

repeated as though they fell into multiple categories.  For convenience, I have grouped the 

29 Verizon Fla., 30 FCC Rcd at 1143, 1149 (¶¶ 8, 24). 
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alleged “benefits” into their five basic categories, which involve (1) pole access, (2) permitting, 

(3) installation, (4) network maintenance, and (5) payment.  I will next detail some of the errors 

with Dominion’s claims about these alleged “benefits.”   My analysis is not intended to be 

exhaustive, but is provided to demonstrate the invalidity of Dominion’s approach and its failure 

to undermine my conclusion that Verizon has received, at most, one difference that has an annual 

per pole value of less than which is offset by 

Verizon’s significantly higher costs for pole access.  In fact, Dominion’s Response and 

subsequently produced documents demonstrate that my 

per pole estimate was high.  

1. Pole Access 

21. Dominion’s arguments about the value of pole access contain a series of flaws 

that prevent them from changing my conclusion that pole access is a unique burden (rather than 

benefit) borne by Verizon because of its substantial and continuing costs of pole ownership and 

responsibility to provide offsetting “benefits” to Dominion under the Joint Use Agreement.30

22. First, the vast majority of Dominion’s value of access arguments do not present a 

comparative analysis relative to Verizon’s competitors as required.  Verizon’s competitors 

receive “guaranteed access to each Dominion-owned pole” as they have a statutory right of 

access under federal law.31 Verizon’s competitors, like Verizon, can use Dominion’s “seamless 

network of poles” to provide service to their customers.32

23. Second, many of Dominion’s value of access arguments merely repeat alleged 

“benefits” that Dominion claims separately.  Dominion argues, for example, that Verizon 

30 Complaint Ex. A ¶¶ 88-90 (Calnon Aff.).  
31 Response at 18. 
32 Id.
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benefits from 

33  Merely repeating these and other alleged benefits does not 

increase their value, particularly in these circumstances where the alleged “benefits” are not 

benefits at all.34

24. Third, the only unique difference in access that Dominion does identify is that 

Verizon obtains access pursuant to agreement and its competitors obtain access pursuant to 

statute.  This difference is not a “benefit” at all.  It disadvantages Verizon for reasons detailed in 

my prior Affidavit.35

25. Dominion’s Response provides further support for my conclusion that Verizon’s 

voluntary access is a unique burden.  According to Dominion’s Joint Use Administrator, Michael 

Roberts, because Verizon is subject to voluntary infrastructure sharing, Dominion has imposed 

rates on Verizon with the understanding that “Verizon is not subject to the protections of 

Section 224(e), and therefore, the annual pole rental rates that Dominion charges to Verizon are 

not capped in the same manner as the annual pole attachment rates that Dominion charges to 

Verizon’s competitors.”36  Dominion’s Joint Use Administrator thus identifies one inherent flaw 

in its argument that a voluntary and revocable grant from an owner of an essential facility is 

somehow superior to, and therefore more valuable than, a mandatory right of access that is 

coupled with a requirement of competitively neutral non-discriminatory pricing.  On the 

contrary, Verizon’s reliance on voluntary access to Dominion’s poles has set it at a competitive 

33 Id. at 18-19; see also Response Ex. A at Ex. MAG-1, p.1 (Graf Decl.). 
34 See Sections D(2)(a), D(3)(a), below. 
35 Complaint Ex. A ¶¶ 88-90 (Calnon Aff.). 
36 Response Ex. C ¶ 11 (Roberts Decl.) (emphases added). 
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disadvantage, which is exacerbated by the rate premium that Dominion has historically imposed 

and continues to demand.  

2. Permitting 

26. Dominion claims separately that several of the same differences in the permitting 

processes followed by Verizon and its competitors are advantages for Verizon.  These involve 

(a) per-pole permitting, (b) engineering, (c) inspections, and (d) make-ready.  For reasons next 

detailed, I conclude that these differences provide no material competitive advantage to Verizon. 

(a) Per-Pole Permitting 

27. Dominion claims that Verizon is advantaged because it can attach to Dominion’s 

poles on a  but that its competitors must 

submit a 

37  This is not a competitive advantage for Verizon.  

Dominion’s license agreements show that Verizon’s competitors 

38  With the exception of 

 (which I address in Section D(3)(d) below), 

Verizon submits the same information to Dominion

in situations where work is required prior to attaching.39

28. Dominion further argues that “Dominion imposes no charges on Verizon 

associated with the 

“Licensees collectively paid Dominion 

37 Response at 19. 
38

39 Complaint Ex. C ¶ 7 (Hansen Aff.). 
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40  These charges are irrelevant since they are entirely extrinsic to the rate setting 

analysis.  Dominion does not dispute that Dominion does not incur any of the 

41

29. The costs that Verizon incurs to complete the work for itself are comparable to the 

costs that Verizon’s competitors pay Dominion to complete the work for themselves 

42  Verizon is thus comparably situated to its competitors 

because it incurs equivalent costs for the same tasks 

  And in both cases, all of Dominion’s costs are paid for. 

30. Dominion’s effort to justify higher rental rates based on these charges would be 

directly contrary to the Commission’s principle of competitive neutrality.  Increasing Verizon’s 

rental rate to account for the would

charge Verizon twice for the same tasks—once when Verizon performs the work and again as 

part of an increased rental rate.  The increased rental rate from Verizon would include pure profit 

for Dominion because it did not incur any 

on Verizon’s behalf.  Verizon’s competitors, on the other hand, would only pay for 

the tasks once, when Dominion performs the work. 

40 Response at 19; Response Ex. A at Ex. MAG-1, p. 2 (Graf Decl.). 
41 Complaint Ex. C ¶ 8 (Hansen Aff.). 
42
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31. There is therefore no reason to consider Dominion’s unsupported claim that 

“Licensees collectively paid Dominion 

43  Verizon incurred comparable costs to any one of its competitors.  But even on its 

own terms, Dominion has not justified a higher rate for Verizon by simply alleging a large gross 

value.  Dominion did not attach to its Response, or produce subsequently, any data that permits 

an analysis of the number of licensees or the number of new attachments that form the basis of 

Dominion’s Dominion’s sole 

support for this number is a file titled

  It is, therefore, impossible to break down 

Dominion’s estimate into a usable number that sheds light on the cost that any one of Verizon’s 

competitors would be charged per permitted attachment. It is also not necessary to do so, because 

Verizon has not “avoided” any costs or imposed any unreimbursed costs on Dominion.   

(b) Engineering 

32. Dominion argues that 

44  Dominion cannot 

create value by counting the same task or fees twice.  Moreover, Dominion does not perform the 

work for Verizon that it charges Verizon’s 

43 Response Ex. A at Ex. MAG-1, p. 2 (Graf Decl.). 
44 See Section D(2), above; see also Response at 19-20 
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competitors for as part of its   As 

detailed above, it is Verizon—not Dominion—that incurs the 

for Verizon’s new attachments.  Charging Verizon higher rental rates to 

account for them improperly double charges Verizon for costs and sets it at a distinct 

disadvantage when compared to its competitors.   

(c) Inspections

33. Dominion argues that Verizon avoids the 

45 but Dominion is under no obligation to inspect Verizon’s facilities.  As detailed 

above, it is 

  Charging Verizon higher rental rates to account 

for them improperly double charges Verizon for costs and sets it at a distinct disadvantage when 

compared to its competitors.  Moreover, these 

that Dominion relies on above, and 

so should not be separately considered.

(d) Make-Ready

34. Dominion concedes that Verizon, like its competitors, pays for any 

It argues, 

however, that Verizon is able to 

46  Neither is a material benefit. 

45 Response at 20. 
46 Response Ex. A at Ex. MAG-1, pp. 2-3 (Graf Decl.). 

PUBLIC VERSION



18

35. With respect to the speed with which parties may 

Indeed, it is unreasonable to assume that Verizon’s competitors will delay 

payment when doing so would delay deployment of their desired facilities and therefore service 

to their customers.  It is also unreasonable to set Verizon’s rate to account for a difference that 

may not, and need not, exist. 

36. With respect to the 

Dominion did not attempt to quantify the value or provide information 

needed to permit its quantification.  It did not, for example, disclose the amount of time it takes 

to complete make-ready projects for Verizon’s competitors or the average cost of make-ready 

per pole.  I have, however, tried to make a rough estimate of its value from the data that 

Dominion did provide to Verizon.47  My analysis found that any 

benefit received by Verizon could not be more than 

when spread across the poles on 

which Verizon pays rent. 

37. I first calculated an average cost per make-ready project of 

from a file produced by Dominion that includes 

47
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make-ready projects during the 2011 to 2014 time period.48

52

38. Yet Verizon did not benefit from even that miniscule amount because Verizon 

offset that “benefit” by providing to Dominion the 

associated with the make-ready that Dominion required on Verizon’s poles.  

Dominion produced a spreadsheet that shows that it required Verizon to complete far more than 

make-ready projects during the 2011 to 2014 rental 

years to accommodate Dominion’s attachments to Verizon’s poles.53  As a result, even the 

per pole time value “benefit” that Verizon may have 

48

49 Pole Attachment Order, 26 FCC Rcd at 5244 (¶ 8) (providing 14 days for an attacher to accept 
a make-ready estimate and 60 to 75 days for the make-ready to be completed); A2/P2 
Nonfinancial Rates, available at http://www.federalreserve.gov/releases/cp/ (last visited Feb. 1, 
2016).  The commercial paper rates vary daily.  I used the February 1, 2016 value in my analysis. 
50

51 Response Ex. A at Ex. MAG-1, p.5 (Graf Decl.). 
52

53
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enjoyed relative to its competitors was entirely offset by the reciprocal benefit that Verizon, but 

not its competitors, provided Dominion. 

3. Installation 

39. Dominion argues that there are “benefits” that involve the manner in which 

attachments are made to its poles.  These involve (a) allocated space on new poles, (b) Verizon’s 

lowest pole location, (c) intermediate poles, (d) service drops, and (e) the tagging of attachments.  

For reasons next detailed, I conclude that these are not material competitive advantages for 

Verizon.

(a) Allocated Space on New Poles 

40. Dominion alleges that 

54  This is 

not a competitive advantage.   

41. First, the premise of the argument is wrong.  There is nothing free about 

Verizon’s relationship with Dominion, nor will there be once Verizon’s just and reasonable rate 

is set.  Verizon and its competitors pay rent for their attachments to Dominion’s poles, and under 

competitive neutrality principles they should pay the same rent for materially comparable terms 

and conditions.

42.

54 Response at 18 (emphasis added). 
55 Dominion relies on the 
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56  But even assuming that Verizon could 

Verizon would not be materially 

advantaged

43. Second, Dominion claims Verizon’s ability to 

57

Dominion does not attempt to quantify this alleged benefit, or provide information that would be 

needed to quantify it, such as the number of new poles that Dominion has set or the number of 

poles for which Verizon’s competitors have required make-ready. 

44. The data Dominion attached to its Response nonetheless confirms that this is not 

an advantage because it shows that Dominion regularly places poles that are tall enough to 

accommodate Verizon and its competitors even where Verizon cannot attach.  Nearly 

of the poles listed that are outside of Verizon’s 

service area are forty-foot poles or taller, which provides sufficient room for Verizon’s 

competitors to attach

58

45. Third, Dominion’s data show that any make-ready required by Verizon’s 

competitors is minimal.  Dominion reports that it completed 

56

57 Response at 18. 
58 Complaint Ex. C ¶ 13 (Hansen Aff.); Response Ex. B at App. B, Ex. III (Zarakas Decl.). 

PUBLIC VERSION



22

make-ready projects for Verizon’s competitors during the 2011 to 2014 period.59

Dominion did not disclose the total number of permit requests it received during that period, as 

required to put these make-ready jobs in context.  Dominion did, however, inform Verizon that 

its licensees had an attachment net increase in 

billings between 2011 and 2014.60  Even using this net permit increase (instead of gross permit 

increase), make-ready projects were required on just 

percent of the new attachments by Verizon’s competitors.61

46. Fourth, Dominion’s allocation of 

to Verizon also opens up space for the facilities of Verizon’s competitors because 

Verizon does not occupy or desire on

Dominion’s poles.  Dominion, for example, claims that 

62  But Dominion’s outside 

consultant, William Zarakas, submitted data that does not include a single pole with more than 

 “telephone” (distinguished from the other “cable, 

CLEC and Muni”) attachments.63  Dominion’s evidence thus rebuts any claim that Verizon has 

as many as attachments on Dominion’s poles or 

requires the that Dominion allocated to 

Verizon under the Joint Use Agreement. 

59

60

61

62 Response at 18; see also Response Ex. A ¶ 7 (Graf Decl.). 
63 Response Ex. B, App. B, Ex. III (Zarakas Decl.). 
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(b) Location of Verizon’s Facilities  

47. Dominion argues that Verizon is advantaged because of its lowest location on 

Dominion’s poles, claiming that 

Over the 2011 – 2014 time frame, 

was paid by licensees for over 

projects.  Verizon required only 

projects over the same time frame.”64  I disagree and continue to conclude that 

Verizon’s lowest pole location is a competitive disadvantage. 

48. Dominion’s data does not support its claim.  Rather than provide documentation 

of rearrangements alone, Dominion provided Verizon a file titled 

  And even that file does not show 

between 2011 

and 2014.  Instead, it lists for the 2011 

through 2014 period for all of its licensees combined, for a total of 

49. More importantly, though, Dominion presents a false and irrelevant comparison 

when it compares Verizon to all of Verizon’s competitors combined.  Dominion provided 

lengthy lists of its licensees,66 many of which have less mature networks than Verizon and far 

lower deployment costs given their far lower annual rental rates.  It is therefore not clear whether 

Verizon has required comparably less or more rearrangements than any one of its competitors.  

64 Response Ex. A at Ex. MAG-1, p.5 (Graf Decl.). 
65

66
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And even if it has, it is far more likely that the issues surrounding more extensive deployment 

efforts, rather than pole location, is the cause. 

50. Verizon’s lowest pole location, therefore, does not advantage it over its 

competitors with respect to 

It does, however, disadvantage Verizon for reasons detailed in Verizon’s 

Complaint.  Dominion presents no substantive opposition to Verizon’s proof, which shows that 

Verizon incurs more costs than its competitors because its facilities must be raised more often to 

accommodate oversized loads and are more vulnerable to harm, vandalism, and other hazards.  

(c) Intermediate Poles 

51. Dominion claims that it allows Verizon, but not Verizon’s competitors, to set one 

intermediate pole where it is needed to raise the height of a pole line.67  Dominion claims that it 

can instead require Verizon’s competitors to replace two adjacent poles with taller poles.   

52. This alleged difference should not be considered.  Dominion did not state that it 

does, in fact, require Verizon’s competitors to pay the extra costs.  It also does not explain why it 

would impose unnecessary costs on Verizon’s competitors, which appear to contradict the 

Commission’s goal of reducing the infrastructure costs associated with broadband deployment. 

53. Even were Dominion’s claim considered, it still does not amount to a material 

advantage.  Dominion’s Supervisor of Joint Use Administration, Michael Graf, stated that “the 

cost of setting two new 40-foot poles is 

whereas the cost of setting one intermediate pole is 

68  Dominion could not substantiate these estimates.  It instead produced computer 

printouts dated December 18, 2015 (one month after Mr. Graf submitted his declaration), which 

67 Response at 21. 
68 Response Ex. A at Ex. MAG-1, p.3 (Graf Decl.). 
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estimate the cost of setting two 40-foot poles as 

and the cost of placing one 40-foot pole as 

69  That reduces any alleged advantage to 

70 But Verizon does not even “enjoy” this advantage:  it rarely, if ever, requires the 

placement of an intermediate pole.71

(d) Service Drops 

54. Dominion claims that Verizon is advantaged because it does not need to pay the 

charges discussed above when it makes a 

72  But as noted above, Dominion does not perform 

this work for Verizon.73  Instead, Verizon performs the work and Verizon incurs the associated 

costs.74  There is no need to compensate Dominion for work that Verizon performs. 

(e) Tagging Attachments 

55. Dominion claims that Verizon has avoided “at least 

in costs because it has not been required to identify its facilities 

with a tag.75  Verizon has not avoided any of these costs because it adopted a policy that calls for 

69

70

71 Reply Ex. B ¶ 10 (Mills Reply Aff.). 
72 Response at 21. 
73 See Section D(2), above. 
74 Id.
75 Response Ex. A at Ex. MAG-1, p.4 (Graf Decl.). 
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the tagging of its attachments.76  Verizon is not advantaged because it tags its facilities without 

being required to do so by contract. 

56. Moreover, Dominion’s estimate that tagging would cost Verizon 

per attachment is unreliable.  Dominion made no effort to 

adjust its current cost estimate to reflect the historic cost associated with tagging attachments 

over the parties’ lengthy joint use relationship. And Dominion’s current cost estimate is high.  

Verizon’s current cost to tag its facilities is less than

per pole, an amount that Verizon (like its competitors) incurs.77  There is no reason 

to maintain the excessive and market-distorting rental rates that Dominion has imposed on 

Verizon to account for tagging costs that Dominion does not incur.   

4. Network Maintenance 

57. Dominion claims that there are “benefits” associated with the maintenance of the 

joint use network, which involve (a) abandoned poles, (b) pole replacements, and (c) emergency 

pole replacements.  For reasons next detailed, I conclude that these are not material competitive 

advantages for Verizon. 

(a) Abandoned Poles 

58. Dominion argues that it is a benefit to Verizon 

It is instead a burden that shifts more 

costs to Verizon.

76 Reply Ex. B ¶ 12 (Mills Reply Aff.). 
77 Id.
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78  Dominion’s Supervisor of Joint Use Administration, Michael Graf, has 

acknowledged that there are additional costs associated with 

59. At the same time, Verizon allows its competitors to stay attached, which is a 

benefit to them due to Verizon’s lower rental rates.80

(b) Pole Replacements 

60. Dominion argues that Verizon benefits because 

Dominion tries to cast this as an “investment” in Verizon’s 

poles of “approximately 81  Dominion’s 

claim of “investment” is misleading; it solely covered the costs that Verizon would not have 

incurred but for the need to accommodate Dominion’s facilities.   

61. Dominion’s claim does not “advantage” Verizon over its competitors.  Because 

they do not own poles, 

78

Reply Ex. B ¶ 11 (Mills Reply Aff.). 
79 Response Ex. C ¶ 12 (Graf. Aff.). 
80 Compare Response Ex. C at Ex. MCR-1 (Roberts Decl.) with Complaint ¶ 14. 
81 Response Ex. A at Ex. MAG-1, p. 6 (Graf Decl.). 
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(c) Emergency Pole Replacements 

62. Dominion claims that Verizon is advantaged because 

83  This is not a competitive advantage because there is no comparable situation 

involving Verizon’s competitors.  It also bears noting that, 

84

5. Payment

63. Dominion claims that there are “benefits” associated with the way payments are 

made.  They involve (a) per-pole rates, (b) late payment surcharges, (c) surety bonds, (d) escrow 

deposits, and (e) the time of the rental payment.  For reasons next detailed, I conclude that these 

are not material competitive advantages for Verizon. 

(a) Per-Pole Rental Rate 

64. Dominion claims that it may charge Verizon’s competitors 

   

82

83 Response at 26-27; Response Ex. A at Ex. MAG-1, p.6 (Graf Decl.). 
84

85 Response at 19 n.91. 
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(b) Late Payment Surcharge 

65. Dominion claims that Verizon benefits because 

86  It does not claim that it has, in fact, 

Without such evidence, 

cannot be considered a “benefit.” 

66.

Dominion’s reliance on Verizon’s 2014 and 2015 payments 

does not change this principle.  First, they were one-off situations involving rate negotiations.

That unusual situation does not justify an annual and perpetual premium on Verizon’s rate.  

Second, Dominion has no cause to complain about the 2014 and 2015 payments.  

And Dominion has sought interest with respect to 

the 2015 payment in state court.  There is no reason to consider its redundant request here. 

67. This alleged benefit, as a result, has no monetary value because it is not relevant 

to the calculation of an annual per pole rental premium.  But even if it were considered, it would 

not have the value Dominion claims.  Its Supervisor of Joint Use Administration claimed that 

“Verizon avoided interest in the amount of 

 A proper analysis of competitive 

86 Id. at 22. 
87 Response Ex. A at Ex. MAG-1, p.4 (Graf Decl.). 
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neutrality would instead look to the interest that Verizon’s competitors may lawfully be assessed 

in the same circumstances because that is the only interest that Verizon would “avoid” if it had 

the same rental rate and interest terms in its agreement.  Dominion instead inflated its calculation 

by using the wrong rental rate (Verizon’s grossly inflated rates) and wrong interest rate 

(c) Surety Bond 

68. Dominion accepted my annual per 

pole estimate of value attributable to the fact that 

Dominion’s license agreements show that my estimate was high.  In developing my original 

estimate, 

88

see also Va. Code Ann. § 6.2-301. 
89

90
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92

69. Dominion has produced license agreements 

(d) Escrow Deposit 

70. Dominion claims that Verizon 

96

This is not true.  My prior Affidavit includes a section that details why this is not a competitive 

benefit for Verizon.97  My analysis holds true following a review of Dominion’s license 

agreements.  

91 Complaint Ex. A ¶ 69 (Calnon Aff.). 
92 Id. ¶ 69 n.96. 
93

94

95

96 Response at 24. 
97 Complaint Ex. A ¶¶ 70-71 (Calnon Aff.). 
98
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That advantage is directly offset by the advantage that 

Verizon provides to Dominion by 

There is no net advantage to Verizon over its competitors. 

(e) Time of Rental Payment 

71. Finally, Dominion argues that Verizon benefits from the 

100  This is not a benefit to Verizon because 

101

72. This billing arrangement also does not advantage Verizon with respect to the 

payment of 

102  I provided a detailed analysis of this issue 

in my prior Affidavit where I showed that Verizon’s 

that could be charged 

for the same number of attachments, even if Verizon were paying the same rental rate.103

99

100 Response at 24. 
101 Reply Ex. B ¶ 8 (Mills Aff.). 
102 Response at 24-25. 
103 Complaint Ex. A ¶¶ 55-60 (Calnon Aff.). 
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Dominion does not dispute or criticize my analysis, which shows that Verizon is disadvantaged

with respect to its competitors.  

E. Dominion Inflates Its Claimed New And Pre-Existing Telecom Rates By 
Relying On Unsupportable Inputs. 

73. As detailed above, it is my conclusion that Dominion has failed to justify charging 

Verizon any premium over the FCC’s new telecom rate.  It is also my conclusion that 

Dominion’s calculations of rates under the FCC’s new and pre-existing telecom methodologies 

are significantly overstated and do not provide the proper benchmark for determining a 

competitively neutral rate for Verizon.  Although Dominion did not provide the details of its 

calculations,104 it confirmed that it seeks to use improper inputs for (1) space occupied, (2) rate 

of return, and (3) average number of attaching entities.  The second two improper inputs alone 

cause Dominion to overstate its new telecom rates by an average of 

105

1. Space Occupied 

74. In my prior Affidavit, I explained why the use of the Commission’s one-foot 

presumption for the space occupied inputs is proper in this case.106  Dominion’s Response 

confirms that the one-foot presumption applies.  Dominion does not submit any survey data, or 

state that there is any survey data, that establishes the amount of space that Verizon’s facilities 

occupy on average on Dominion’s poles.  It also concedes that “less space” than the 

104 See Response Ex. C at Ex. MCR-1 (Roberts Decl.). 
105 The average rate over the 2011 – 2014 period under the new telecom formula and the inputs 
Verizon argues are appropriate is $6.73.  ($5.87 + $7.15 + $7.05 + $6.85) / 4 = $6.73. See
Complaint Ex. A ¶ 16 (Calnon Aff.). 

106 Complaint Ex. A ¶ 22 (Calnon Aff.). 
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of space Dominion allocated to Verizon in the Joint 

Use Agreement “is actually occupied by Verizon’s attachments.”107

2. Rate of Return 

75. Dominion argues that an 11.25 percent rate of return should be used, contending 

that the Virginia State Corporation Commission has not clearly set a weighted rate of return that 

accounts for Dominion’s cost of debt and equity, and ratio of debt to equity.108  Dominion, 

however, criticizes my analysis of just one decision from the Virginia State Corporation 

Commission, which applies solely to the 2015 and 2016 rental years.109  Dominion thus does not 

call into doubt the 8.77% rate of return that I relied on for the 2011 and 2012 rental years or the 

8.23% rate of return that I relied on for the 2013 and 2014 rental years.  It also does not 

undermine the 7.65% rate of return that I relied on for the 2015 and 2016 rental years because 

the Virginia State Corporation Commission stated in a subsequent order that Dominion’s 

“overall cost of capital” is 7.653%.110

76. The Virginia State Corporation Commission Order that Dominion points to 

confirms that the proper rate of return is “primarily comprised of its weighted (1) cost of debt, 

and (2) cost of equity, which incorporate the percentages of debt and equity in its capital 

structure.”111  The Commission has similarly found that a “weighted average cost of debt and 

107 Response at 31. 
108 See id. at 35-36. 
109 Id. at 36 n.182 (citing Complaint Ex. 25 (Final Order, Case No. PUE-2013-00020 (Va. SCC 
Nov. 26, 2013)) and stating that the Order “would correspond to the 2015 and 2016 pole rental 
years”). 
110 Complaint Ex. 24 at 13 (Final Order, Case No. PUE-2013-00072 (Va. SCC Apr. 29, 2014)). 
111 Complaint Ex. 25 at 21-22 (Final Order, Case No. PUE-2013-00020 (Va. SCC Nov. 26, 
2013)).
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equity” is the proper rate of return.112  Dominion instead seeks to use an 11.25% rate of return, 

which is higher than even its cost of equity.  Permitting this approach would inflate rates for all 

attaching entities, particularly where the Commission has already concluded that “11.25 percent 

is no longer reflective of the cost of capital.”113

3. Average Number of Attaching Entities 

77. Dominion relies on a summary of a fifteen-year-old sampling of poles to try to 

rebut the FCC’s presumption that there are an average of five attaching entities in its urban 

service area.  Based on a careful review of the data that Dominion did attach to its Response, as 

well as the additional incomplete support Dominion subsequently produced, it is my conclusion 

that Dominion’s sampling does not rebut the Commission’s presumption because it is not a 

statistically valid survey that reflects current conditions on the poles to which Verizon is 

attached. 

78. As next detailed, (a) there are significant flaws in the design of the 2001 sampling 

that render it unreliable and unrepresentative of the areas where Verizon provides service, 

(b) there are significant flaws in the implementation of the 2001 sampling that prevent it from 

establishing an average number of attaching entities, (c) the sampling is outdated and does not 

reflect current conditions, in spite of Dominion’s effort to justify its continued applicability, and 

(d) the flaws in the sampling are apparent in the way that it conflicts with other data provided by 

Dominion.  

112 Multimedia Cablevision, Inc. v. Sw. Bell Tel. Co., 11 FCC Rcd 11202, 11215 (¶ 36) (1996). 
113 In the Matter of Connect America Fund, Report and Order and Further Notice of Proposed 
Rulemaking, 26 FCC Rcd 17663, 1802 (¶ 1047) (2011). 
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(a) Dominion’s Sample Is Unrepresentative Due To Significant 
Flaws In Its Design. 

79. There are at least two serious flaws in the design of Dominion’s sample that 

prevent it from rebutting the Commission’s presumptive number of attaching entities. 

80. First, the sample draws from across Dominion’s entire service area, including 

areas in North Carolina and Virginia where Verizon Virginia and Verizon South do not serve 

customers.114  This improperly reduced the results of the sampling because 

115

81. Second, the sample that Dominion selected was unrepresentative because it was 

based on flawed and undocumented assumptions 

In other words, Dominion 

assumed

in order to determine the number of poles that would be sampled from each area. 

82. In areas where Dominion 

114 Reply Ex. B ¶ 21 (Mills Reply Aff.). 
115

116 Id., App. B at 3. 
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Dominion instead excluded them entirely from the analysis.119

83. This flaw also affected areas where Dominion 

84. Verizon, as a result, asked Dominion to provide “the data used to produce the 

expected distribution values.”120  Dominion did not provide this data.  It instead provided a series 

of spreadsheets that simply restated the distributions without any narrative or discussion 

regarding the source of or the process used to create the assumed values. 

117 See id., App. B at Ex. II, pp. 1-2. 
118 See id., App. B at Ex. II, pp. 4-5. 
119 See id., App. B at Ex. IV, pp. 1-2. 
120 See Letter from C. Huther, Counsel for Verizon, to L. Griffin, Deputy Division Chief (Dec. 
14, 2015).
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85. The information that Dominion appended to its Response nonetheless confirms 

that Dominion’s reliance on inaccurate assumptions created a bias in the results of the sampling.  

In the following graph, I have charted 

86.

121 Response Ex. B, App. B at Ex. II, pp. 4-6, column titled “mean” (Zarakas Decl.). 
122 Id., App. B at Ex. IV, pp. 1-3, column titled “ALL.” 
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87. These graphs show how the design of the sampling depended on assumptions that 

were not reflected in the field.  It further confirms the error in excluding entire service areas, 

some served by Verizon, based on Dominion’s subjective expectations. 

88.

(b) Dominion’s Sample Is Unreliable Due To Significant Flaws In 
Its Implementation. 

89. The process of summarizing and tabulating the sample data was also flawed in a 

way that likely resulted in understated results.  In tabulating results, Dominion 

Dominion’s outside consultant, William Zarakas, states that “a single company with multiple 

123
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attachments was counted as one attaching entity.”124  He does not state, however, that any 

attempt was made to ensure that multiple “cable” or “telephone” companies with different 

attachments on the same pole were counted as different attaching entities, 

125

(c) The Results Of Dominion’s Sample Are Outdated. 

91. Dominion’s sample is fifteen years old, conducted before the significant advances 

of the last decade in telecommunications, broadband, data, and video offerings.  Dominion 

attempts to reassert the relevance of the sample after fifteen years by looking to Form 477 data 

submitted to the Commission.  I disagree that Dominion can resuscitate its outdated and 

systemically flawed sampling of its poles in this manner.  Indeed, Dominion’s outside consultant 

concedes that “it is not possible to precisely determine the current accuracy of the 2001 – 2002 

study” through this Form 477 review.126  Dominion’s unsupported assumptions about very 

different data cannot substantiate an inherently flawed and outdated sample for several reasons. 

92. First, Dominion’s new Form 477 approach relies on an estimate of “potential”—

not actual—“attaching entities” and excludes actual attachers from those included in its estimate.  

Dominion’s outside consultant, William Zarakas, pulled data reported by “broadband service 

124Id. ¶ 34.
125 See id., App. B at Ex. III. 
126 Id. ¶ 36. 
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providers (mainly, ILECs, CLECs and cable companies) that use wireline technologies.”127

Dominion thus excluded wireless providers from its analysis, and other non-broadband attachers, 

such as the municipalities that were included in its 2001 sample.  Mr. Zarakas tries to downplay 

this flaw, stating in conclusory fashion that “[m]ost, if not all, non-power company attaching 

entities provide broadband services.”128

93. Second, Dominion’s new Form 477 approach depends on “census blocks,” rather 

than utility poles, and selects different census blocks than were used to set the service areas in its 

2001 sample.  Dominion makes no effort to identify the number of utility poles within a census 

block, to match them to the service areas previously considered, or to explain how “potential” 

attachers in a census block could reflect actual attachers to a pole.  Mr. Zarakas acknowledges 

this flaw, stating that “[a]ggregating census blocks at the county level differs slightly from 

aggregation at the service area level.”129  He does not provide evidence to establish that the 

difference is only “slight” or to substantiate his claim that “estimates of the potential number of 

attaching entities at the Dominion level should produce the same result.”130  It would be a mere 

coincidence if they did produce the same result because Mr. Zarakas 

131

127 Id. ¶ 37. 
128 Id. ¶ 38. 
129 Id. ¶ 39 n.37. 
130 Id.
131
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94. Third, Dominion’s new Form 477 approach considers areas that Verizon does not 

serve, such as areas within North Carolina.132  Mr. Zarakas admits 

133

95. Finally, Dominion’s new Form 477 approach ignores the scope of its 2001 sample 

in a way that also results in an apples-to-oranges comparison.  Dominion then decided to use the 

average number of attaching entities that it “estimated for those poles that included at least one 

CLEC or cable attachment.”134  Mr. Zarakas has not provided any reason to assume that a census 

block is comparable to a utility pole, let alone that a census block is comparable to a utility pole 

that includes at least one CLEC or cable attachment.  Dominion’s new Form 477 approach is no 

more valid or reliable than its sample, and cannot create credibility where none existed in the 

first place.

(d) The Results Of The Sampling Are Inconsistent With 
Dominion’s Own Data.  

96. Mr. Zarakas claims that “it is not possible to precisely determine the current 

accuracy of the 2001 – 2002 study without actually conducting a new survey.”135  Dominion 

should then conduct a new, and this time statistically valid and reliable, survey if it wants to 

rebut the Commission’s presumption.  That said, it is not impossible to determine whether the 

outdated sample is inaccurate, currently or when conducted.  In fact, the sampling is inaccurate,

something that is apparent from a direct comparison of the results obtained from the sample to 

other data provided by Dominion.  

132 Id. ¶ 38; see also Reply Ex. B ¶ 21 (Mills Reply Aff.) (stating that Verizon only provides 
service in North Carolina to Knotts Island, where Verizon South owns one wire center and four 
poles).
133 Response Ex. B ¶ 40 n.38 (Zarakas Decl.). 
134 Id. ¶ 35. 
135 Id. ¶ 36. 
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97. The results of the sampling estimate that the following number of attachments by 

type of entity are on all of Dominion’s poles:   

98. These attachment numbers are significantly different from those in several files 

Dominion produced, which calls into question the reliability of the sampling’s results.  

99.

136 Id., App. B, Exs. II, III. 
137

138 Id.
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100. Dominion acknowledges the age of its sample, and yet continues to try to rely on 

it to increase the rate charged Verizon and its competitors.  At the same time, it ignores the data 

that it then collected that shows that 

In other 

words, Dominion seeks to use the unreliable sample to increase its rates with a lower average 

number of attaching entities input—while ignoring the sample where it could decrease its rates 

with a   In both cases, the 

presumptive value should apply because the sample is unreliable, outdated, and dependent on 

undocumented assumptions. 

F. Verizon Should Be Refunded, With Interest, The Over $15.7 Million In Net 
Rentals That It Has Overpaid Since The Effective Date Of The Pole
Attachment Order.

101. In my prior Affidavit, I showed that, from the effective date of the Pole

Attachment Order through 2014, Verizon paid nearly 

million more in gross rentals than it should have paid at the new telecom level.142

139 Id.
140

141

142 Complaint Ex. A ¶ 26 (Calnon Aff.). 
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Dominion has raised a concern that it would be denied a proportionate rate (i.e., “the same rate 

per foot of occupied space”143) if Verizon were charged the new telecom rate.  This is not true.  

As Verizon stated in its Complaint, “[w]hen Verizon’s just and reasonable rate is set, Verizon 

will ensure that Dominion’s rate to attach to Verizon’s poles is proportional for all affected rental 

years.”144

102. To illustrate this proportionality, I have calculated the new telecom rates that 

would apply to Dominion’s attachments to Verizon’s poles should the Commission set Verizon’s 

rate at the properly calculated new telecom rates that Verizon has requested.  As shown in 

Exhibits C-1 through C-5 (attached to my prior Affidavit) and Exhibits C-8 through C-9 

(attached to this Reply Affidavit), the following are properly calculated proportionate new 

telecom rates: 

Rental Year 
Per-Pole Rate For 
Verizon’s Use Of 
Dominion’s Poles 

Per-Pole Rate For 
Dominion’s Use Of 

Verizon Virginia’s Poles

Per-Pole Rate For 
Dominion’s Use Of 

Verizon South’s Poles 
2011 $5.87 $6.20 $14.27 
2012 $7.15 $9.04 $11.69 
2013 $7.05 $10.59 $14.15 
2014 $6.85 $9.44 $13.71 
2015 $6.51 $7.55 $11.14 

103. Because Verizon pays net rentals to Dominion each year, these rates can be used 

to determine the net overpayment that Verizon has made to Dominion since the effective date of 

the Pole Attachment Order.  In order to calculate the net overpayment, I will adjust Dominion’s 

rentals to reflect these proportionate new telecom rates, and subtract the adjustments from 

Verizon’s gross overpayment.   

143 See, e.g., Pole Attachment Order, 26 FCC Rcd at 5337 (¶ 218 n.662). 
144 Complaint ¶ 92. 

PUBLIC VERSION



46

104. I included the following calculation of Verizon’s gross overpayment in my prior 

Affidavit, which I am including again here for convenience.  The following table shows 

Verizon’s per pole gross overpayment:

105. The following table shows that Verizon’s gross per-pole overpayment resulted in 

a total gross overpayment of nearly million:

106. I will next adjust Dominion’s per-pole rate for its attachments to Verizon 

Virginia’s poles: 

145
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107. The following table shows that Dominion’s gross rentals for its use of Verizon 

Virginia’s poles should be adjusted by: 

108. I will next adjust Dominion’s per pole rate for its attachments to Verizon South’s 

poles:

146
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109. The following table shows that Dominion’s gross rentals for its use of Verizon 

South’s poles should be adjusted by:

110. This calculations show that Verizon has overpaid, on a net basis, over 

million since the effective date of the Pole Attachment 

Order, with over million attributable to the 2014 

rental year alone:

147
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Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON VIRGINIA LLC and 
VERIZON SOUTH INC., 

Complainants, 

v.

VIRGINIA ELECTRIC AND POWER 
COMPANY d/b/a DOMINION VIRGINIA 
POWER, 

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-190 
File No. EB-15-MD-006 

REPLY AFFIDAVIT OF STEPHEN C. MILLS 

COMMONWEALTH OF VIRGINIA ) 
 ) ss. 
COUNTY OF CULPEPER )    

I, STEPHEN C. MILLS, being sworn, depose and say: 

1. I am a Consultant – Contract Management in the Wireline Network Operations 

Division of Verizon Services Corporation.  I filed an Affidavit dated August 3, 2015 in support 

of the Pole Attachment Complaint of Verizon Virginia LLC (“Verizon Virginia”) and Verizon 

South Inc. (“Verizon South”) (collectively, “Verizon”) against Virginia Electric and Power 

Company (“Dominion”).  I am executing this Reply Affidavit to respond to certain assertions 

made by Dominion in its November 18, 2015 Response to Verizon’s Pole Attachment 

Complaint.  I know the following of my own personal knowledge and, if called as a witness in 

this action, I could and would testify competently to these facts under oath.   
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A. Verizon’s Comparability To Its Competitors 

2. As I stated in my prior Affidavit, since 2005, I have been responsible for the 

negotiation and implementation of joint use agreements and pole attachment agreements in 

Verizon’s service areas in Virginia, Maryland, Washington, DC, Pennsylvania and Delaware.

These include Verizon’s two essentially identical joint use agreements with Dominion.  I will 

refer to these agreements collectively as the “Joint Use Agreement.” 

3. During my career, I have reviewed hundreds of joint use and pole attachment 

agreements.  I have more recently reviewed over 160 license agreements that Dominion provided 

to Verizon after filing its Response.  Based on my review and experience, it is my conclusion 

that Verizon and its competitors attach to Dominion’s poles pursuant to materially comparable 

terms and conditions. 

4. The Joint Use Agreement follows a 

  This same 

 approach is reflected in Dominion’s license 

agreements. 

5. Dominion ignores this fundamental comparability of the Joint Use Agreement to 

its license agreements.  It instead lists minor and, in some cases, nonexistent differences in the 

way that Verizon incurs the same costs that its competitors incur for the use of Dominion’s 

poles.  These alleged differences do not materially advantage Verizon over its competitors.  And 

most, if not all, of the differences exist because Dominion wanted the different treatment for its 

own attachments to Verizon’s poles. 

PUBLIC VERSION



3

6. I have considered each of Dominion’s arguments, including the table that 

Dominion’s Supervisor of Joint Use Administration, Michael Graf, prepared in an attempt to 

identify differences between Verizon and its competitors.1  It is my opinion that Dominion has 

not identified any unique operational or financial benefit that individually or collectively 

materially advantages Verizon as compared to its competitors.   

7. For example, Dominion claims that Verizon’s competitors have paid Dominion 

certain costs 

associated with the attachment of facilities to a Dominion-owned pole.  Mr. Graf states that 

Verizon has 

2  This is not true.  Verizon has not 

saved any costs that its competitors pay to make a new attachment.  And Dominion has not lost 

any revenue because of the Joint Use Agreement.  Instead, Verizon’s competitors pay Dominion 

to complete certain work at cost.  Verizon incurs similar costs to complete the work itself.  In 

both cases, all of Dominion’s costs are covered.  The Joint Use Agreement 

  There is no competitive difference between Verizon and its 

competitors. 

8. I also disagree with Dominion’s claim that Verizon has been advantaged by a 

billing system that 

1 See Response Ex. A at Ex. MAG-1 (Graf Decl.). 
2 See, e.g., id. at Ex. MAG-1, pp. 1, 2. 
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According to Mr. Graf, 

“Verizon may not be subject to pole rental fees for 

3  While conceivably true, this assertion ignores the fact that Verizon’s network is 

contracting and the number of wireline customers is declining.  The results of the past joint 

surveys of the parties’ overlapping service area bear out these facts and show that Verizon can 

pay pole rental fees for 

In the 2000s, the parties conducted separate joint surveys of the Verizon 

Virginia and Verizon South service areas.4  Before the joint surveys, Verizon was invoiced for its 

use of Dominion-owned poles.  Following the 

joint surveys, Verizon was invoiced for its use of 

poles.  This reflects a decrease of in

the number of Dominion-owned poles used by Verizon.  Because the number of poles used by 

Verizon has been declining, and because Verizon pays rent on the 

In other words, this is actually a competitive disadvantage.  Verizon 

would be better situated if it could 

9. Dominion claims that Verizon may make its attachment faster because it does not 

need to 

I disagree that this provides a material operational benefit.  Commission rules 

3 Id. at Ex. MAG-1, p.1. 
4 The parties’ joint surveys should not be confused with the 2001 limited sampling of 
Dominion’s poles that Dominion conducted on its own and without Verizon’s involvement. 
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require that Verizon’s competitors accept a make-ready estimate within 14 days of its receipt.  

They have an incentive to make their payment even faster so that Dominion can complete the 

work that is required so that they can service their customer.  Any delay, as a result, is minimal 

and entirely within the control of Verizon’s competitors.  I also disagree with the claim that 

Verizon’s ability to has 

reduced its need for make-ready.  Dominion’s Response shows that Dominion has routinely 

installed poles that are tall enough for Verizon’s competitors to attach without the need for 

make-ready even in areas where Verizon cannot attach.  Of the Dominion-owned poles reflected 

in Dominion’s data that are outside Verizon’s service area, nearly 

percent are forty-foot poles or taller.5

10. Dominion claims that Verizon could use an intermediate pole to create additional 

ground clearance in situations where Dominion could require its licensees to instead replace two 

adjacent poles with taller poles.  I am not aware of any valid engineering reason why Dominion 

would prevent Verizon’s competitors from using an intermediate pole to create additional ground 

clearance.  Verizon does not require its licensees to replace two poles if one intermediate pole 

could solve the problem.  But even if Dominion could or does impose these unnecessary costs on 

Verizon’s competitors, Verizon’s ability to use an intermediate pole has not materially 

advantaged it over its competitors.  Verizon rarely, if ever, requires the placement of an 

intermediate pole. 

11. Dominion’s argument about abandoned poles identifies a difference between 

Verizon and its competitors that, if anything, disadvantages Verizon.  In some cases, Dominion 

abandons a pole because no further electric, telephone, or cable services are required at the 

5 Response Ex. B at App. B, Ex. III (Zarakas Decl.). 
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location, or because a developer, subscriber, or municipality requests that Dominion remove an 

entire pole line and relocate or underground the facilities.  In those cases, the abandonment 

affects Verizon and its competitors equally, because 

In other cases, Dominion abandons a pole and 

12. Dominion’s reliance on the tagging of facilities is also misplaced.  Because 

Verizon and its competitors use essentially identical lightweight fiber optic cables, the Virginia 

Utility Coordinating Committee adopted a policy, and the Virginia Department of Transportation 

issued a request, that all telephone and cable companies tag their facilities.  Verizon, as a result, 

adopted its own policy of tagging its facilities so that the information can be read without 

climbing the pole.  When Verizon is making, replacing, transferring, or rearranging its facilities, 

it can add a tag for less than per pole.  Verizon 

thus incurs the cost of tagging facilities just like its competitors.  Dominion does not require 

compensation for tagging work that it does not complete for Verizon or for Verizon’s 

competitors.

13. Dominion states that it may impose 

on Verizon’s competitors, but does not provide any proof that it does impose 

It also does not dispute that Verizon 

paid each of its invoices, including invoices for 2011, 2012, and 2013 rentals, within the 

payment window.  Dominion instead relies solely on the unique situation presented by the 
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parties’ ongoing rate negotiations in 2014 and 2015 to support its claim that Verizon’s annual 

rental rate should permanently be higher.  I disagree that this unique situation establishes a 

pattern that justifies increasing Verizon’s rental rate above that of its competitors.

14. I also disagree with, and am disheartened by, Dominion’s unsworn and 

conclusory assertion that it did not agree to 

6  Verizon then processed the payment. 

15. Dominion’s reliance on differences between the surety bond and escrow deposit 

terms agreed to by Verizon and its competitors is misplaced.  Dominion’s license agreements 

show that 

6 See Complaint Ex. 22 (Letter from S. Mills, Verizon, to A. Hahn, Dominion (Nov. 14, 2014)); 
Response Ex. 1 (Email from A. Hahn, Dominion, to M. Tysinger, Verizon (Dec. 1, 2014)). 
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Verizon is comparably situated. This does not mean, however, that 

Verizon makes its attachments 

8 As noted above, Verizon incurs the same 

16. I disagree that Verizon has been materially advantaged by its lowest pole location, 

which carries with it significant unique costs related to oversized loads, vandalism, and damage 

from others working in the space above Verizon’s facilities.  I am also not persuaded by 

Dominion’s claim that Verizon’s location has allowed it to avoid some materially different 

amount of make-ready and rearrangements than its competitors.  Dominion routinely installs 

poles that are tall enough to accommodate Verizon and its competitors.  Indeed, Dominion’s 

Response shows that nearly percent of Dominion’s 

utility poles are forty-foot poles or taller.9

17. Dominion claims that Verizon benefits because 

This is not a competitive benefit, because there is no analogous situation 

involving Verizon’s competitors, which do not own poles.  Mr. Graf’s claim that “Dominion has 

invested approximately 

7

8 Response Ex. A at Ex. MAG-1, p.5 (Graf Decl.). 
9 Response Ex. B at App. B, Ex. III (Zarakas Decl.). 

PUBLIC VERSION



9

is thus irrelevant.10  It is also not true, as Dominion 

merely Also, the 

amount is inflated, as Mr. Graf included all 

In this respect, 

Verizon is just like its competitors.

18. Dominion’s reliance on emergency pole replacements identifies a difference 

between Verizon and its competitors that highlights the unique additional costs that Verizon 

incurs as a pole owner.  Because Verizon owns poles, it bears significant costs to maintain its 

network and to respond to storms and other emergencies.  In cases where Dominion reaches a 

Verizon-owned pole first that must be replaced, and completes the replacement, Verizon 

19. In my opinion, the terms and conditions of the Joint Use Agreement are less 

advantageous than those in Dominion’s license agreements.  Dominion nonetheless seeks to 

continue imposing far higher rental rates on Verizon.  Dominion’s invoices for 2011 through 

2014 were attached to Verizon’s Pole Attachment Complaint.  True and correct copies of 

Dominion’s invoices to Verizon for the 2015 rental year are attached to Verizon’s Reply as 

Exhibit 8.  They show that Dominion demanded that Verizon pay at a per pole rate of 

It is my understanding that the new telecom rate 

10 Response Ex. A at Ex. MAG-1, p.6 (Graf Decl.). 
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applicable to Verizon’s competitor that year was $6.51.  I have not seen anything in Dominion’s 

Response or license agreements that justifies any premium on that $6.51 per pole rate, let alone 

the premium that Dominion demands. 

B. Dominion’s 2001 Sampling Of Poles Included Service Areas That Verizon 
Does Not Serve And Excluded Service Areas That Verizon Does Serve. 

20. I reviewed the information that Dominion’s outside consultant, William Zarakas, 

provided about Dominion’s fifteen-year old limited sampling of its poles, which Dominion relies 

on as the sole support for increasing its rental rates with a 

attaching entity input.11  Among the information provided is a listing of service 

areas that Dominion included in its attaching entity calculation.12

21. Dominion included in its sampling service areas that Verizon does not serve 

For example, Dominion included its entire North Carolina service territory.  

Verizon Virginia does not provide service in North Carolina and Verizon South serves just one 

small island in North Carolina, Knotts Island, where it owns one wire center and four poles.

Dominion also included rural service areas in Virginia that Verizon does not serve, such as 

Buckingham, Fluvanna, and Shenandoah counties.  For each of these areas, Dominion also 

registered 

22. At the same time, the list excludes service areas in Virginia that Verizon does 

serve, such as areas in Staunton and Botetourt County.  For each of these areas, Dominion 

11 See Response Ex. B (Zarakas Decl.). 
12 Id. at App. B, Ex. IV. 
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expected that the number of attaching entities would be 

C. Dominion Presents A Factually False Account Of The Parties’ Negotiations 
For The Joint Use Agreement. 

23. As I stated in my prior Affidavit, I participated in Verizon’s negotiations with 

Dominion for the Joint Use Agreement, which took effect in 2011.  I disagree with several 

claims made by Dominion about those negotiations. 

24. For example, I disagree with Mr. Graf’s claim that the negotiations “moved at a 

pace that seemed suitable for both parties.”14  In fact, the negotiations were prolonged by 

Dominion in an apparent effort to deny Verizon any rate relief.  For example, after Verizon 

proposed a rental rate in December 2008, Dominion waited until August 2009 to make a 

counteroffer—and that counteroffer was higher than Dominion’s prior offer. 

25. I also disagree with Mr. Graf’s claim that the Joint Use Agreement was the first 

agreement between the parties to base rental rates, 

15  Dominion’s 1992 agreement with Verizon Virginia, as well 

as its 2002 amendment, based rental rates, in part, 

For that reason, it was particularly unreasonable for Dominion to insist on 

such significantly greater rate reductions for itself than it was willing to provide Verizon.

26. Mr. Graf is also wrong when he states that Verizon’s offer to purchase poles “was 

not conditioned on—or even related to—the parties’ ongoing discussions regarding annual pole 

13 Id. at App. B, Ex. II. 
14 Response Ex. A ¶ 11 (Graf Decl.). 
15 Id. ¶ 6. 
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rental fees.”16

A true and correct copy of my October 2, 2009 email is attached to Verizon’s 

Reply as Exhibit 9.  Dominion refused Verizon’s offer without making a counteroffer or stating 

anything about the transfer costs that it now claims were the basis for its decision. 

D. Dominion Presents A Factually False Account Of Verizon’s Effort To Obtain 
A Just And Reasonable Rate In Light Of The Pole Attachment Order.

27. As I stated in my prior Affidavit, I also participated in Verizon’s negotiations with 

Dominion for a just and reasonable pole attachment rental rate based on the guidance provided in 

the Commission’s Pole Attachment Order.17  I disagree with several claims made by Dominion 

about those negotiations as well. 

28. For example, this dispute has never been only about a “readjustment of 

[Verizon’s] annual pole rental rates going forward.”18  Instead, and contrary to Dominion’s 

claim, Dominion had every “expectation” that Verizon could and would seek a refund of rental 

amounts paid after the effective date of the Pole Attachment Order if negotiations were 

unsuccessful.19  I expressed Verizon’s position in conversations and face-to-face meetings that 

the rental rate provision is unjust and unreasonable and that Verizon would seek the full relief 

available to it should the parties’ fail to negotiate a just and reasonable rate.  I also exchanged 

16 Id. ¶ 12. 
17 See Implementation of Section 224 of the Act; A National Broadband Plan for Our Future,
Report and Order and Order on Reconsideration, 26 FCC Rcd 5240 (2011), aff’d, Am. Elec. 
Power Serv. Corp. v. FCC, 708 F.3d 183 (D.C. Cir. 2013), cert. denied, 134 S. Ct. 118 (2013) 
(“Pole Attachment Order” or “Order”). 
18 Response at 7; see also Response Ex. A ¶ 18 (Graf Decl.). 
19 Response at 37. 

PUBLIC VERSION



13

with Dominion pole cost and other data relevant to the calculation of rental rates for the entire 

2011 through 2015 time period.20

29. I also disagree that “Verizon proposed, at random, an annual pole rental rate of 

 failed to provide documentation about its 

proposal, or somehow confused Dominion about the basis for its 

rate.21  Dominion did not reply to my offer with a request for information 

about the rate.22  And, in any event, I provided the explanation.  As I stated in my prior Affidavit, 

I made the offer in December 2013 when I 

thought that the very different rates that Dominion had disclosed to Verizon (a 

 “cable” rate and a 

 “telecom” rate) were the rates that Dominion calculated pursuant to the cable 

formula and the pre-existing telecom formula because they were so different.  As the 

Commission has itself recognized, a properly calculated new telecom rate should instead be 

about the same as a cable rate.23  I explained with my offer, as I explained many times thereafter, 

that it was Verizon’s position that it should receive the same new telecom rate as its competitors 

because it attaches to Dominion’s poles pursuant to terms and conditions that are comparable to 

its competitors.  As a compromise, I explained that Verizon would consider setting Verizon’s 

rate between the (presumably correctly calculated) pre-existing telecom 

and cable rates that 

Dominion provided. The cost data that Dominion provided nearly a year later in September 

20 See Complaint Ex. 20 (Email from M. Roberts, Dominion, to S. Mills, Verizon (Sept. 24, 
2014)); Response Ex. 3 (Email from S. Mills, Verizon, to M. Roberts, Dominion (Oct. 8, 2014)). 
21 Response at 1-2, 8 (emphasis added); see also Response Ex. A ¶ 21 (Graf Decl.). 
22 See Complaint Ex. 15 (Letter from A. Hahn, Dominion, to S. Mills, Verizon (Dec. 16, 2013)). 
23 Pole Attachment Order, 26 FCC Rcd at 5305 (¶ 149). 
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2014 showed the reason for the confusion.  Dominion had improperly increased its new telecom 

rate to by using an outdated and undisclosed 

sampling of its poles to pair a 2.6 attaching entities input with a 66% urban cost multiplier, a 

pairing that the Commission has rejected because of the unjustified disparity it creates between 

the new telecom and cable rates.24

30. The record disproves Dominion’s claim Verizon “failed to offer Dominion any 

assessment of the material benefits that it receives under the Joint Use Agreements” prior to 

filing its Pole Attachment Complaint.25  In October 2013, I asked Dominion for copies of its 

license agreements so that I could provide that analysis.26  Dominion refused to provide Verizon 

copies of any executed license agreements until January 2016—after Dominion filed its response 

in this proceeding.  I nonetheless reviewed Dominion’s draft license agreement and the license 

agreement that Dominion entered with Verizon’s CLEC affiliate and provided Dominion a 

comparative analysis by letter27 and during face-to-face negotiations. 

31. Finally, it is not true that “Verizon . . . did not make any offer of settlement to 

Dominion” or otherwise stymied negotiations with “obstinate demands.”28  I in good faith made 

the first offer to Dominion, discussed various compromises that Verizon would consider, and 

even sent a spreadsheet to Dominion with data and possible compromise approaches to the 

calculation of rates for the entire 2011 through 2015 time period.29  I also attended the parties’ 

24 Final Rule, Pole Attachment Rates, 81 Fed. Reg. 5605 (Feb. 3, 2016). 
25 Response at 8. 
26 Complaint Ex. 13 (Letter from S. Mills, Verizon, to A. Hahn, Dominion (Oct. 8, 2013)). 
27 See, e.g., Complaint Ex. 16 (Letter from S. Mills, Verizon, to A. Hahn, Dominion (Jan. 22, 
2014)).
28 Response at 8, 16. 
29 Response Ex. 3 (Email from S. Mills, Verizon, to M. Roberts, Dominion (Oct. 8, 2014)). 
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Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON VIRGINIA LLC and
VERIZON SOUTH INC.,

Complainants,

v.

VIRGINIA ELECTRIC AND POWER 
COMPANY d/b/a DOMINION VIRGINIA 
POWER,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-190
File No. EB-15-MD-006

REPLY AFFIDAVIT OF TIMOTHY J. TARDIFF, PH.D. 

COMMONWEALTH OF MASSACHUSETTS ) 
) ss. 

COUNTY OF SUFFOLK ) 

I, TIMOTHY J. TARDIFF, being sworn, depose and say: 

I. Introduction 
1. My name is Timothy J. Tardiff.  I am a Principal at Advanced Analytical Consulting Group.  

My business address is 211 Congress Street, 9th Floor, Boston, MA 02110.  I submitted an 

affidavit in this matter on August 3, 2015 (“Opening Affidavit”).  My qualifications are 

described therein. 

2. In my Opening Affidavit, I concluded that the rental rates that Virginia Electric and Power 

Company d/b/a Dominion Virginia Power (“Dominion”) has demanded from Verizon 

Virginia LLC and Virginia South Inc. (collectively, “Verizon”) under the parties’ 2011 Joint 

Use Agreements are unjust and unreasonable.  The terms and conditions in the Joint Use 

Agreements are materially comparable to Dominion’s third-party license agreements, but the 

rates are nearly times the rate that results from a 

proper application of the Commission’s new telecom rate formula.  I concluded that, under 
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the principle of competitive neutrality set forth in the Commission 2011 Report and Order,1

Verizon’s just and reasonable rate should be set as the properly calculated new telecom rate, 

using the Commission’s presumptive number of five attaching entities and the weighted rate-

of-return established by the Virginia State Corporation Commission.2

3. I have since evaluated Dominion’s November 18, 2015 Response to Verizon’s Pole 

Attachment Complaint and Dominion’s subsequent document production. My review has 

confirmed and strengthened my prior conclusions, as detailed in this affidavit.  In Section II, 

I explain how the information provided by Dominion, properly interpreted, reinforces my 

conclusion that the Joint Use Agreements do not provide Verizon with a material monetary 

advantage relative to its competitors.  In Section III, I explain how Dominion misapplies the 

Commission’s new and pre-existing telecom rate formulas to produce unreasonably high 

rates.  Finally, in Section IV, I explain my conclusion that rate relief is particularly justified 

here, where Dominion’s ability to obtain and maintain the excessively high rental rates in the 

Joint Use Agreements demonstrate its superior bargaining power. 

II. Dominion’s Response and Document Production Demonstrate the Joint 
Use Agreements Do Not Materially Advantage Verizon Over Its 
Competitors.

4. Dominion appears to have tried to create an initial impression that the Joint Use Agreements 

provide Verizon an advantage by stating large gross figures of amounts that Dominion’s 

licensees allegedly incur.  On more careful inspection, it becomes apparent that Dominion 

has failed to quantify any material advantage to Verizon.  I will next (A) detail several 

overarching flaws with Dominion’s effort to justify its excessive rates, (B) discuss the 

problems with Dominion’s individual quantifications that render them incapable of justifying 

any rental rate premium, and (C) show that even Dominion’s flawed arguments do not justify 

a pre-existing telecom rate, let alone the Joint Use Agreement rates. 

1 Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, WC Docket No. 07-245; 
GN Docket No. 09-51, Report and Order and Order on Reconsideration, 26 FCC Rcd 5240 (“2011 Report and 
Order”).
2 I further stated that in no event should Verizon be charged a rate that is higher than the properly-calculated pre-
existing telecom rate.
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A. Dominion’s Response Includes Several Methodological Flaws.
5. The information submitted by Dominion does not include the necessary quantifications to 

justify charging Verizon a rate in excess of the new telecom rate.  As next explained, it 

contains several fundamental methodological flaws that prevent it from answering the 

pertinent question before the Commission regarding whether and to what extent the terms 

and conditions in the Joint Use Agreement provide Verizon any unique material advantage 

over its competitors.   

6. First, Dominion does not provide any quantification for most of the differences that it alleges 

offer Verizon a competitive advantage.  It also fails to respond to the quantifications that I 

and others made in support of Verizon’s Pole Attachment Complaint.  Conclusory allegations 

of advantage are not sufficient to establish the actual existence of a material benefit. 

7. Second, where Dominion does provide a quantitative estimate, it generally sums the amounts 

allegedly paid by all licensees combined.  This does not provide information on the pertinent 

question of whether Verizon has enjoyed savings relative to any one of its competitors (or 

even an average competitor).  Dominion admits that the question before the Commission 

requires a comparison of Verizon to its competitors individually—and not to all competitors 

combined.  According to Dominion, if an incumbent local exchange carrier (“ILEC”) “is 

‘comparably situated’ to any licensee, the ILEC may be entitled to be charged” a rate “equal 

to the ‘new’ Telecom Rate.”3 The payments by third parties in the aggregate are meaningless 

without accounting for operational differences between particular third parties (or a “typical” 

or average third party), such a number and growth rates of poles.   

8. Third, Dominion tries to include as “benefits” costs that Verizon has not avoided.  Dominion 

claims that Verizon has been advantaged where third parties pay Dominion to perform 

certain work at cost even though Verizon performs that work for itself.  For example, 

Verizon completes the 

required to make its attachments.  Dominion’s licensees pay 

There would be no additional costs if Verizon operated under a third-party 

3 Dominion Response, p.17. 
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agreement;

9. Dominion’s inclusion of these amounts would amount to double-counting and 

overcompensation for Dominion.  Dominion does not incur the 

costs on Verizon’s behalf, and 

so does not require compensation for them.  If Verizon is charged a rate that is higher than its 

competitors’ rate because Verizon incurs these costs, Verizon would be charged twice (when 

they are performed and as part of a higher rental rate) for tasks that Dominion’s licensees pay 

once for (when they are performed).  This would violate the Commission’s principle of 

competitive neutrality. 

10. Fourth, Dominion includes as “benefits” items that Verizon’s competitors also enjoy. These 

items provide no relative “advantage” to Verizon.  For example, according to Dominion’s 

outside consultant, William Zarakas “Verizon and its customers have benefited from the cost 

and deployment efficiencies associated with its joint pole use arrangement with Dominion.”4

Verizon’s competitors and their customers have also benefited from Dominion’s deployment 

of its utility network.5 Similarly, Mr. Zarakas states that Verizon has benefited uniquely 

from costs that Dominion has incurred to maintain the network,6 but Verizon’s competitors 

also benefit from Dominion’s maintenance efforts.  And both Verizon and its competitors 

compensate Dominion for the maintenance costs it incurs because they are reflected in rates 

calculated under the Commission’s rate formulas.

4 Zarakas Declaration, ¶ 12. 
5 Mr. Zarakas’s claim that “[s]eamless access to a pole network in the era before implementation of the 
Telecommunications Act of 1996” has allowed Verizon to “maintain a dominant market share in the evolving 
market as the ‘incumbent’” is also incorrect.  Cable companies—Verizon’s largest broadband competitors—had 
access to poles at regulated rates long before the 1996 Telecommunications Act, and Verizon has neither been the 
incumbent nor dominant in the provision of broadband services.  Further, Virginia’s ILECs’ share of wired switched 
and VoIP lines had fallen to 57 percent by December 2013—a figure than does not even account for the fact that 
35.9 percent of Virginia’s households do not even have a wired phone and another 18.4 percent are mostly wireless.  
Local Telephone Competition: Status as of December 31, 2013; Industry Analysis and Technology Division, 
Wireline Competition Bureau, October 2014, Table 9 (available at 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-329975A1.pdf) and Modeled estimates (with standard errors) 
of the percent distribution of household telephone status for adults aged 18 and over, by state, 2013 (available at 
http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless_state_201412.pdf).
6 Zarakas Declaration, ¶ 14. 
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11. Finally, Dominion lists as alleged “benefits” a number of items that have nothing to do with 

comparative advantages (or disadvantages) in the Joint Use Agreements relative to third-

party agreements.  For example, Dominion claims that Verizon benefits from 

 

This

does not set Verizon apart from its competitors.

B. Dominion’s Attempted Quantifications Fail To Create A Competitive 
“Advantage.” 

12. As noted above, Dominion attempts very few quantifications of the “advantages” it alleges. I

will next detail the flaws in the five estimates it relies on from the Declaration of Michael 

Graf, its Supervisor of Joint Use Administration,7 and in Dominion’s unquantified claims that 

Verizon has received “substantial value” because it has attached to Dominion’s poles by 

agreement instead of by statute,8 and has enjoyed 

As next explained, I conclude that most of Dominion’s claimed 

“advantages” provide Verizon no competitive advantage at all and the remainder have, at 

most, a value that amounts to 

per pole per year. 

7 While not included in his enumeration and quantification of purported benefits, Mr. Graf states:

 

 

8 Dominion Response, p. 17. 
9 Ibid., p.20. 
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1. Permitting Charges 

13. Dominion claims that 

Verizon and its competitors are comparably situated because they incur 

equivalent costs.  Further, Dominion is fully compensated for all costs that it incurs 

which in any case, are 

extrinsic to the rental rate-setting analysis.  

2. Tagging Costs 

14. Dominion claims that Verizon has a enjoyed a benefit because 

Dominion alleges that Verizon has avoided a cost to tag facilities of 

per pole.13 Verizon informs me that, contrary 

to Mr. Graf’s assertion, it is Verizon’s policy to tag its facilities, as tags were requested by 

the Virginia Department of Transportation to differentiate between the similar cables used by 

Verizon and its competitors on utility poles in Virginia.14 Verizon, as a result, incurs tagging 

costs the same way that Dominion’s licensees incur tagging costs.  These costs are also 

extrinsic to the rental rate-setting analysis. 

3. Intermediate Poles 

15. Dominion claims that Verizon enjoys a cost advantage of about 

per pole in the event Verizon requires an intermediate pole to create 

10

11 Hansen Opening Affidavit, ¶¶ 6-8 (Complaint Exhibit C). 
12 Calnon Opening Affidavit, ¶¶ 72-76.
13 Graf Declaration, Exhibit MAG-1, p. 4. 
14 Mills Reply Affidavit, ¶  12 (Reply Exhibit B) 
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additional ground clearance.15 Dominion’s document production did not substantiate this 

estimate; it showed, at most, a hypothetical “advantage” of about 
16 Even that is not a competitive advantage for Verizon.  

According to Dominion, Verizon can pay Dominion to install an intermediate pole where it is 

needed to create ground clearance.  In contrast, Dominion states that it may require Verizon’s 

competitors pay to replace two existing poles with taller poles.  Dominion claims that this 

advantage is found in a section of Dominion’s draft license agreement, but that section 

Thus, Dominion has not identified a term or condition in a license agreement that differs 

from the terms and conditions in the Joint Use Agreements.  Moreover, it is not economically 

efficient for third-party attachers to bear the costs of replacing two poles to remedy a ground 

clearance issue if the installation of a less costly intermediate pole would suffice. 

4. Pole Replacements 

16. Dominion claims that 
17 This

provision is unique to the Joint Use Agreements because Verizon is a pole owner and its 

competitors are not.  There is, therefore, no comparable scenario for Verizon’s competitors.  

Verizon does not profit 

 

15 Graf Declaration, Exhibit MAG-1, p.3. 
16  

 

17 Graf Declaration, Exhibit MAG-1, p.6. 
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5. Rearrangements
17. Dominion argues that Verizon’s lowest pole position allows it to  

18. 

Therefore, if there were any such 

“advantage,” it does not impose costs on Dominion.  Further, Dominion has not shown that 

any “advantage” exists.   Dominion’s only documentary support for this claim is 

This information does not permit an analysis of 

how much any one of Verizon’s competitors, or even an “average” competitor, paid for 

rearrangements, or even for make-ready work and rearrangements.  Further, because the Joint 

Use Agreements require 

the proper valuation of a relative

advantage must start with how many more

Verizon would have required under the terms of a third-party agreement than it 

required under the Joint Use Agreements.   

19. The information Dominion provided does not permit this analysis.  It nonetheless 

demonstrates that both Dominion’s monetary amount and its rationale are incorrect.  First, 

Dominion’s data does not support the claim that Verizon’s competitors paid 

18 Graf Declaration, Exhibit MAG-1, p.5. 
19
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20

20. Second, Dominion’s simple comparison of the number of 

projects undertaken to accommodate all

third parties combined does not establish that Verizon required fewer

projects and/or incurred fewer 

costs than any third party 

individually.21 Dominion did not provide any information that allows for an apples-to-apples 

comparison of Verizon and any one of its competitors. 

21. Third, even if Verizon in fact required fewer 

 

  

22. 

20

21 Since the objective of a comparison with third parties is to determine whether a difference in annual rental 
payments is justified by relative advantages in a joint use agreement, comparisons with individual competitors (and 
competitors as a group) must account for their sizes relative to Verizon. 
22   

23 Zarakas Declaration, ¶ 13. 
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Any comparison of expenditure levels that does not 

control for the rate at which new attachments are added is meaningless.  If anything, the 

information provided by Dominion suggests that Verizon is disadvantaged with respect to 

 

24 Dominion’s Response and data production did not include the number of third-party new attachments.  However, 
the information did include the growth in total attachments 

 

25 Dominion’s documents show that the average number of third party attachments 

26

27 Graf Declaration, Exhibit MAG-1, p. 5. 
28

29 As discussed earlier, I estimated the number of new third party attachments.  
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6. Time Value Of Money 
23. Dominion also states that Verizon has benefited from 

Dominion 

did not provide a monetary estimate for this purported advantage 

which turns out to be de minimis.  According to Dominion’s data,

 

 

24. Additionally, Dominion’s documents show 

is an offsetting reciprocal “benefit” on each of 

these occasions, something that Verizon’s competitors avoid because they are not pole 

30

31 Graf Declaration, Exhibit MAG-1, p.5. 
32 Calnon Opening Affidavit, ¶ 35. 
33 The 2011 Report and Order, ¶ 22 provides, in most circumstances, 14 days for a licensee to accept a make-ready 
estimate and another a 60 to 75 days for make ready work to be completed.  I am using 90 days in this example, 
which assumes that the maximum time allotted is used in every situation.  A 90-day period is approximately one-
quarter of a year.  Using Virginia’s annual statutory interest rate of 6 percent, Va. Code Ann. § 6.2-301, produces a 
90-day interest rate of 1.5 percent.  The statutory rate produces a high value for a partial year interest rate, because 
there are lower cost options for short term debt. 
34
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owners.  Therefore, this alleged “benefit” does not provide any monetary advantage that 

should be considered in evaluating the reasonableness of Dominion’s demanded pole

attachment rates.

7. Voluntary Pole Access 

25. Finally, Dominion argues that Verizon is advantaged because, unlike its competitors, Verizon 

accesses Dominion’s poles on a voluntary, rather than mandatory basis.35  In fact, the 

opposite is true—Verizon is disadvantaged relative to its competitors because Verizon’s 

access is voluntary and subject to revocation.  Dominion’s ability to impose (and its efforts to 

maintain) unreasonably high rates for Verizon’s attachments to its poles is the result of the 

superior bargaining power that stems from Verizon being granted access to Dominion’s poles

by means of a “voluntary contractual relationship.”36 Further, Dominion’s allusion to a 

purported replacement cost for the joint-use poles37 to which Verizon attaches is reminiscent 

of old and discredited rationales offered to justify excessive rates. 

26. As the FCC has previously explained, voluntary access is a unique disadvantage that an 

incumbent local exchange carrier (ILEC) faces in deploying and upgrading its network.38

After the Commission implemented the statutory right of access for third parties specified in 

the 1996 Telecommunications Act, the FCC considered an electric utility’s claim that the 

addition of the statutory right of access provided additional value to cable companies that had 

previously attached pursuant to voluntarily-entered agreements.39 The Commission rejected 

the utility’s attempted fivefold increase in pole attachment rates, but not because voluntary 

access had more value than mandatory access.  Instead, the FCC confirmed that because the 

electric utility “has a monopoly on pole attachments in its service area[,] any rents it 

35 Dominion Response, p. 17. 
36 Ibid., p. 10. 
37 Ibid., p. 5, note 12. 
38 Ironically, attempts to justify high rates on the basis of the lack of statutory access seems to turn on its head the 
FCC’s observation in the 2011 Report and Order that Congress may have not provided statutory access to ILECs in 
order to prevent ILECs from demanding excessive rates from electric utilities. 2011 Report and Order, ¶ 212.
39 Alabama Cable Telecomms. Assocs. v. Alabama Power Co., 16 FCC Rcd 12209, ¶ 1 (2001).   
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negotiates with other service providers not covered by the Commission’s pole attachment 

rate formula reflect a monopoly value.”40

27. The Commission also rejected the use of replacement costs to justify rates, stating that 

“[b]ecause of the unusual nature of pole attachments, and the nature of the property interest 

conveyed, the three standard appraisal techniques for determining market value, comparable 

sales, income capitalization, and replacement costs less depreciation, are particularly 

unsuited for valuing pole attachments.”41  In another Order, the Commission wrote: 

[W]e rejected utilities’ arguments that pole attachment rates should be based on 
replacement costs and we affirmed the use of historical costs in our pole 
attachment rate methodology.  We stated that the continued use of historical costs 
accomplishes key objectives of assuring, to both the utility and the attaching 
parties, just and reasonable rates; establishes accountability for prior cost
recoveries; and accords with generally accepted accounting principles.42

There is therefore no reason to consider Dominion’s reference to replacement costs when 

setting Verizon’s just and reasonable rate, and Dominion does not argue otherwise.43

C. Dominion’s Flawed Arguments Do Not Even Justify The Pre-
Existing Telecom Rate. 

28. As just detailed, Dominion has not provided any quantification that justifies a rental rate 

higher than the new telecom rate that applies to Verizon’s competitors.  I have nonetheless 

considered whether Dominion’s flawed quantifications—if accepted—could justify the Joint 

Use Agreement rates.  My analysis shows that Dominion’s flawed analysis does not even 

justify the Commission’s pre-existing telecom rate.  

29. My analysis assumes that Dominion was correct (although it is not) with respect to each of its 

40 Ibid., ¶ 55.
41 Ibid. ¶ 53.      
42 Amendment of Commission’s Rules and Policies Governing Pole Attachments; Implementation of Section 703(e) 
of the Telecommunications Act of 1996, CS Docket No. 97-98; CS Docket No. 97-151, Consolidated Partial Order 
on Reconsideration, 16 FCC Rcd 12103, ¶ 15 (2001) (“Reconsideration Order”). The Reconsideration Order (¶ 24) 
gave an additional reason why a replacement cost approach is used to determine rates for unbundled network 
elements, but not for pole attachments: “These telecommunications network elements, in contrast to poles, ducts and 
conduits, are subject to a rapidly changing technology.”  
43 Response at 5 n.12. 
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Even with these unreasonable 

assumptions, Dominion did not justify the pre-existing telecom rate, let alone the rates in the 

Joint Use Agreements.   

30. In particular, the difference between the properly calculated pre-existing telecom and the new 

telecom rates between 2011 and 2014 has been about $3.47 per pole.44 The difference 

between the rates in the Joint Use Agreements and the properly calculated new telecom rates 

during those same years has been per 

pole.45 Even accepting each of Dominion’s arguments, and all of the unsupported and 

unrealistic assumptions on which they depend,  Dominion’s quantifications still only add up 

to about per pole—all reflecting amounts that 

Verizon has already incurred by performing the work itself.  In other words, even if 

principles of competitive neutrality were abandoned and Verizon was double charged for 

costs 

(once when the work is completed and again as a component of a higher rental rate), it would 

not justify the rates Dominion demands.  Table 1 shows this analysis. 

44 Calnon Opening Affidavit, ¶ 101. 
45 Ibid., ¶ 25. 
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  This amount is less than the $3.47 difference between the pre-existing and new 

telecom rates calculated with the presumptive average of 5 attachers—and substantially less 

than the $10.29 difference that I calculate below between the new telecom rate and the 

improperly calculated pre-existing telecom rate that reflects Dominion’s unsupported and 

inflated inputs. 

31. Dominion’s best-case-scenario is thus insufficient to justify even a pre-existing telecom rate.  

And because Dominion has also failed to justify attributing value to any aspect of that best-

case-scenario, Dominion’s Response reinforces my conclusion that the just and reasonable 

rate for Verizon is the properly calculated new telecom rate. 

II. Dominion Improperly Inflates Its FCC Rate Calculations. 
32. In our Opening Affidavits, Dr. Calnon and I explained that the new and pre-existing telecom 

rates that Dominion shared with Verizon 

are unjust and unreasonable because Dominion used 

excessive rate of return inputs and allocated an unreasonably high proportion of annual pole 

costs to Verizon and other attachers.46

33. Dominion’s Response confirms that it has inflated 

the new telecom rate that Dominion charges 

third party attachers.  As next detailed, Dominion accomplishes this by using (A) using a rate 

of return input that is too high and (B) a space factor that Dominion inflates by relying on a 

methodologically flawed and outdated 2001 sampling of its poles.   

A. Dominion’s Rate of Return Inputs Are Higher than the Levels 
Approved by the Virginia State Corporation Commission. 

34. Dominion continues to rely on the FCC’s default rate of return input of 11.25 percent to 

calculate rates for rate years 2011 through 2014 and an input of 10 percent for rate years 

46
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2015 and 2016.  As explained in my Opening Affidavit47 and shown in Table 2 below, these 

values are substantially higher than the rates of return adopted by the Virginia Corporation 

Commission. Accordingly, Dominion’s rate of return inputs artificially inflate the rates 

resulting from the Commission’s rate methodologies. 

Table 2: Dominion’s Rate of Return Inputs Exceed Correct Rates

Rate Years Cost Years Correct Rate of 
Return

Dominion Input

2011 and 2012 2009 and 2010 8.77 Percent 11.25 Percent

2013 and 2014 2011 and 2012 8.23 Percent 11.25 Percent

2015 and 2016 2013 and 2014 7.65 Percent 10.00 Percent

35. Dominion’s Response did not address the specifics of my analysis.48  Instead Dominion 

erroneously asserts that my analysis does not square with the “fair, combined weight of 

return” specified by the Virginia State Corporation Commission.49 Dominion criticizes my 

analysis of one of the Orders that apply to the 2015 and 2016 rental years, but ignores the 

three other Orders on which my analysis was also predicated.  In any event, a plain reading 

of the 2013 Virginia Rate Order demonstrates that Dominion’s criticism is misplaced.

36. Although the 2013 Virginia Rate Order uses the quoted term “fair, combined rate of return,” 

the surrounding context makes clear that the term defines the fair return on equity, and not

the weighed cost of capital input that the FCC’s formulas require.  In concluding the section 

titled “Fair Rate of Return on Common Equity,” the 2013 Virginia Rate Order states: “The 

ROE will, among other things, serve as the fair combined rate of return against which 

Dominion’s earned return will be compared in its next biennial review proceeding.”50 As

explained in detail in my Opening Affidavit, the return on equity is higher than the weighted 

average cost of capital, which combines the return on equity with the return on debt, which is 

47 Ibid., ¶ 16, Table 1. 
48 None of Dominion’s declarants discussed the appropriate rate of return.  Dominion’s Response (pp. 35-36) merely 
acknowledges that Dr. Calnon and I had addressed the issue in our Opening Affidavits.  
49 Dominion Response, pp. 35-36.
50 Virginia State Corporation Commission, Application of Virginia Electric and Power Company for a 2013 biennial 
review of the rates, terms, and conditions for the provision of generation, distribution and transmission services 
pursuant to § 56-585.1 A of the Code of Virginia, Case No. PUE-2013-00020, Final Order, November 26, 2013, p. 
15, attached to Verizon’s Pole Attachment Complaint as Exhibit 25, emphasis added (“2013 Virginia Rate Order”). 
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lower than the return on equity.  The 2013 Virginia Rate Order confirms that the latter is the 

correct input,51 stating that the rate of return is: 

primarily comprised of its weighted (1) cost of debt, and (2) cost of equity, which 
incorporate the percentages of debt and equity in its capital structure, and the 
Company's customers must pay these costs. Since equity is typically more 
expensive than debt, an unreasonably high equity percentage results in an 
unreasonable cost of capital and an unreasonably high cost to ratepayers.  

37. Accordingly, the proper rate of return for the FCC’s formulas is necessarily smaller than the 

10% return on equity Dominion incorrectly applied to the 2015 and 2016 rental years and the 

11.25% rate that Dominion incorrectly applies to the 2011 through 2014 rental years.52 The 

effect of using an incorrectly high rate of return is to inflate the pole attachment rates 

produced by the FCC’s (and similar) formulas.  For example, using the correct 8.77 percent 

rate of return shown in Table 2 above instead of the 11.25 percent rate of return used by 

Dominion reduces rates by about 8 percent for the 2011 and 2012 rental years.53    

B. Dominion’s Space Factor Calculations Assign An Excessive Proportion 
Of Annual Pole Costs To Verizon And Other Attachers. 

32. Dominion relies on an outdated and statistically invalid 2001 sampling of its poles to inflate 

its new and pre-existing telecom rates with an average number of attaching entities input of 

2.6.  As next detailed, (1) Dominion has not rebutted the Commission’s presumption of 5 

attaching entities, (2) Dominion’s use of the 2.6 attaching entities input illustrates the 

problem that the Commission addressed in its recent November 2015 Order,54 and 

(3) Dominion’s use of the input creates pre-existing telecom rates that far overstate any 

conceivable competitive value attributable to the Joint Use Agreements. 

51 Ibid., pp. 21-22.
52 Dominion itself concedes that an 11.25% rate of return is too high for the 2013 and 2014 rental years, because it 
cites to its 10.9% return on equity for those years as though it were its rate of return.  Dominion Response, p. 36.  
53 Tardiff Opening Affidavit, ¶ 11.  The 8 percent reduction from using the correct rate of return input reduces the 
initial rate calculated with the Joint Use Agreements methodology from 

  Ibid. The effect of  the corresponding percentage change would increase the 2011 new telecom rate 
of $5.87 calculated by Dr. Calnon to $6.37—or about the same as the cable rate of 

 reported by Mr. Roberts.  Calnon Opening Declaration, ¶ 25, Roberts Declaration, Exhibit MCR-1.  
54 Final Rule, Pole Attachment Rates, 81 Fed. Reg. 5605 (Feb. 3, 2016). 
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1. Dominion’s 2001 Pole Sampling Is Not Statistically Sound And 
Fails to Identify The Number Of Attaching Entities on Joint Use 
Poles.

38. Dominion has offered insufficient information to rebut the Commission’s presumptive 

average of 5 attaching entities for the period at issue in this proceeding.   

39. First, Dominion presented an average number of attaching entities for all poles on which 

there are third-party attachers throughout Dominion’s entire Virginia and North Carolina 

service territories, while the relevant measure for this proceeding is the average for joint use 

poles in Dominion’s common territory with Verizon.  Many of the poles throughout 

Dominion’s Virginia and North Carolina territories do not have an attachment of Verizon (or 

any other ILEC); therefore, an average based on poles to which Verizon is not attached is 

necessarily not representative of the joint use poles at issue in this matter.  For example, with 

the exception of Knotts Island, Verizon does not provide service to customers in North 

Carolina.  Dominion’s sampling nonetheless includes all of Dominion’s North Carolina 

service areas, 

40. Additionally, Dominion’s proposed input, which is the average number of attaching entities 

on poles with at least one CLEC or cable attachment,55 has a lower value than the number of 

attaching entities on joint-use poles, which, by definition, include the attachment of an ILEC.  

Consequently, even if the results of the survey were reliable, Dominion’s use of an average 

developed in a different context would artificially lower any rate based on that average.  In 

particular, Dominion’s data show that

Consequently, Dominion’s average for the 

number of attaching entities is based on an unrepresentative sample of poles. 

41. Second, the 2001 pole sample excluded some of the poles in Dominion’s service territory.  In 

particular, while Dominion’s data reported a total of 

55 Zarakas Declaration, ¶ 35.
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poles in Virginia and North Carolina,56 several of these areas, accounting for 

were not 

sampled.57 The areas that were excluded included areas where 

42. Third, even if Dominion’s sampling produced valid results for 2001 (which it did not), it is 

not sufficiently accurate and precise to apply to the rental years at issue here.  Dominion’s 

document production demonstrates that there has been significant growth in third-party 

attachments since the sampling was completed.   

43. 

 

56 Zarakas Declaration, Appendix B, Exhibit II, p. 3. 
57 Ibid., pp. 4-6.
58 Zarakas Declaration, Appendix B, Exhibits II, IV. 
59
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44.  

 

                                                                                                                                                            

  
60 The confidence interval is a measure of the precision of the study results.  Specifically, at a 90 percent confidence 
level, the true total number of cable attachments will be within the confidence interval in nine out of ten properly 
selected samples.  The total number of attachments equals the average number of attachments per pole in each area 
multiplied by the number of poles.  To obtain the end-points of the confidence interval, the following amount is 
subtracted (lower end) or added (upper end) to the total:   , where  

 and z0.95  = 1.645 is lower bound for the 95th percentile of the standard normal 
distribution.  In the formula for the Variance(Total), Ni is the number of poles in area i (e.g., there were 3,441 poles 
in Amelia), ni sample poles in area i (34 for Amelia), and sdi is the subsample standard deviation for area i. 
61

PUBLIC VERSION



– 21 –

undermines the use of any 

figure derived from that sampling, because it is not a “statistically sound survey.”62

2. Dominion’s Calculated Rates Illustrate The Problem That The 
FCC’s 2015 Order Is Designed To Correct.

45. As discussed in my Opening Affidavit, Dominion’s use of a 2.6 average number of attaching 

entities input is improper because it assigns an excessive amount of annual pole costs to the 

attachers that it classifies as telecommunications providers and charges the new telecom rate.  

The FCC’s recent order confirms that Dominion’s calculations have improperly paired the 

2.6 attaching entities input with a cost factor of 0.66.  That factor was designed to be used 

with the presumptive average of 5 attaching entities in urban areas.  The effect of this 

“mixing and matching” is a calculated new telecom rate that is 70 percent higher than the 

corresponding cable rate that the FCC intended the new telecom rate to approximate.63 The 

FCC’s recent adjustment to CFR § 1.409(e)(2)(1) will provide for the parity that Dominion 

has heretofore not provided to telecommunications attachers.  In particular, the adjusted rule 

varies the cost factors (previously 0.66 for urbanized areas and 0.44 for non-urbanized areas) 

so that the new telecom rate is virtually the same as the cable rate regardless of the number of 

attaching entities.64

62 47 C.F.R. § 1.1417(d)(3).  
63 The FCC’s recent order on this matter appears to suggest that attachers conceded that electric utilities successfully 
rebutted the presumptive averages.  In the Matter of Implementation of Section 224 of the Act; A National 
Broadband Plan for Our Future, Order on Reconsideration, WC Docket No. 07-245, WG Docket No. 09-51, ¶ 18, 
note 66 (2015) (“2015 Order on Reconsideration”).  Verizon’s comments in that docket (or elsewhere) include no 
such concession.  Verizon instead provided the Commission with examples of electric utilities trying to impose 
higher rates by improperly mixing the cost allocators with averages substantially lower than the presumptive 
averages without conceding that the utilities had or could successfully rebut the presumptions in a Pole Attachment 
Complaint proceeding.  In fact, the ILECs in the matters cited by Verizon challenged the utilities’ calculations on 
the grounds that insufficient information had been provided to validate the purported averages.  See for example, 
Reply Affidavit of Timothy J. Tardiff, Frontier v. UGI, Attachment File No. EB-14-MD-007, September 15, 2014, 
¶¶ 11-14.  (Exhibit E to Frontier’s Reply.) 
64 Ibid. The cable formula assigns 7.4 percent of the cost of the pole to an attacher using 1 foot of the 13.5 feet of 
usable space specified by the FCC’s presumptive averages (7.4 percent = 1/13.5).  The space factor for the pre-
existing telecom formula assigns one foot of occupied space plus an even allocation of two-thirds of the 24 feet of 
unusable space under presumptive averages to each attacher.  Therefore, with the presumptive average of five 
attachers, an attacher is assigned one foot plus 16 feet (two-thirds of 24) divided by 5 attachers, or 4.2 feet, which 
when divided by the presumptive average pole height of 37.5 feet, allocates 11.2 percent of the pole cost.  The new 
telecom rate reduces this allocation to 7.4 percent (virtually the same as the cable rate) by reducing annual pole costs 
by 34 percent before allocating 11.2 percent of this alternative cost measure (0.66 x 11.2 percent = 7.4 percent).  In 
contrast, Dominion’s use of 2.6 attaching entities results in attachers being assigned 7.2 feet of space (1 foot plus 16 
feet divided by 2.6), which when divided by 37.5 assigns 19.2 percent of the cost of the pole to attaching entities.  
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46. Dominion has used its misguided interpretation of the new telecom formula to increase its 

revenues.  In my Opening Affidavit, I observed that Dominion is apparently charging most of 

its attachers at the inflated new telecom rate because it charges the cable rate only for 

attachments of companies providing only cable service.65 Dominion’s Response did not 

dispute the accuracy of my observation, but instead continues to refer to a “rate paid by 

providers of only cable television service.”66 Other information in Dominion’s Response and 

document production is consistent with my observation.  For example, in attempting to 

explain in the Response why Dominion was justified in only producing to Verizon its draft 

license agreement during negotiations, Mr. Graf stated “I am aware of few deviations 

between the Standard Agreement, and the individual license agreements that Dominion 

maintains with CLECs and cable television service providers operating in its service area.”67

That draft license agreement specifies that  

 

 

                                                                                                                                                            
Thus, the 0.66 cost factor designed to provide parity between the new telecom and cable rates would result in 12.6 
percent  (12.6 percent = 0.192 x 0.66) of the pole cost used in the cable formula being assigned in Dominion’s 
calculations.  The assignment of 12.6 percent of cost produces a rate that is 70 percent higher than the corresponding 
cable rate (12.6/7.4 = 1.7).  To rectify this departure from intended parity between the cable rate and the new 
telecom rate, the FCC’s new order (1) introduces a new cost factor of 0.31 for use when the average number of 
attaching entities is exactly 2 (e.g., a power company and one other attacher) and 0.56 when the average is exactly 
four attachers, while maintaining the previous factors of 0.66 for five attachers and 0.44 for three attachers and (2) 
specifies that for a non-integer number of attaching entities, the cost factor is obtained by interpolating between 
integer values.  In particular, an average of 2.6 is 60 percent of the way between two and three attachers, so the 
resulting cost factor would be 0.31 + 0.6 x (0.44 – 0.31) = 0.388.  When this result is multiplied by the 19.2 percent 
of cost assigned by the pre-existing telecom formula with 2.6 attachers, the resulting cost assignment is 7.4 percent.  
65 Tardiff Opening Affidavit, ¶ 22. 
66 Dominion Response, p. 32.  
67 Graf Declaration, ¶ 20. 
68 Verizon Complaint, Exhibit 4, p. 12.
69
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47. While the rule for determining the cable rate refers to companies that “solely . . . provide 

cable service,”70 the FCC recently reaffirmed its long-standing determination that cable 

companies should pay the cable rate, regardless of whether they offer other services such as 

high speed Internet access.71 Indeed, the FCC’s observation that its clarification would 

prevent pole attachment rate increases for a large majority of attachments would not have 

been accurate had electric utilities been routinely charging a higher rate to cable companies 

that offered other services.72

48. Dominion seems to suggest that charging Verizon the correctly calculated new telecom rates 

when Verizon’s competitors have been charged inflated new telecom rates for that same time 

period would be inconsistent with the FCC’s objective of competitive neutrality.73 To the 

contrary.  Setting Verizon’s rate at the properly calculated new telecom level in this

proceeding will also establish the properly calculated new telecom rate that applies to 

Verizon’s competitors.  Dominion’s approach would instead allow Dominion to increase the 

unintended gains that it has already realized from charging rates in excess of the new telecom 

rates that the FCC’s 2011 Report and Order always contemplated.74

70 47 U.S.C. § 224(d)(3). 
71 2015 Order on Reconsideration, ¶ 7.  Although Mr. Graf stated that there were few differences between specific 
agreements and the draft license agreement,  

 

72 2015 Order on Reconsideration, ¶ 28. 

Telecommunications attachments account for only a little more tha[n] 10 percent of attaching 
entities.  Leveling their rate down to the cable rate disrupts settled expectations far less than 
leveling up the rental rate for the much greater number of cable attachments. 

73 Roberts Declaration, ¶ 23. 
74 Mr. Roberts reports that third parties in Virginia approved its rate calculations, apparently including Dominion’s 
improper mixing of the cost factor for urban areas and a much lower average attaching entities input that the FCC’s 
2015 Order on Reconsideration has now remedied.  Roberts Declaration, ¶ 23.  The fact that the 2011 Report and 
Order establishes the new and pre-existing telecom rates, rather than rates charged to third parties, as benchmarks, 
suggests that improperly-calculated rates charged to other parties are not a proper standard.  In other words, wrongly 
charging certain parties rates that are now clearly understood to be too high does not make those rates proper 
reference points for another party (Verizon). 
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3. A Pre-Existing Telecom Rate Based On Dominion’s Purported 
Average Number Of Attaching Entities Would Substantially 
Overstate Any Possible Advantages In The Joint Use 
Agreement.

49. The Commission’s recent Order eliminates the misguided interpretation that Dominion used 

to inflate its new telecom rate calculations.  It does not, however, address the calculation of 

the pre-existing telecom rate, which serves as an upper reference point when an ILEC 

attaches to an electric utility’s poles pursuant to materially better terms and conditions.75 As

I explained above, the new telecom rate is the “just and reasonable” rate in this case.  The 

effect of Dominion’s improper use of a 2.6 average attaching entities input in the pre-existing 

telecom formula is nonetheless noteworthy.  Although the difference between the pre-

existing and new telecom rates is intended to approximate the monetary value of possible 

benefits in a joint use agreement, the difference that Dominion creates greatly exceeds any 

conceivable unique value that Verizon has or could receive under the Joint Use Agreements.   

In particular, the difference between the pre-existing telecom rate based on the improper 2.6 

average number of attaching entities input that Dominion uses and the properly-calculated 

new telecom rate is on average $10.64 per pole.76 The corresponding difference when the 

new and pre-existing telecom rates are calculated with the presumptive average of five 

attaching entities averages $3.47 per pole.77 As I explained above, even this gap between the 

pre-existing and new telecom rates exceeds the monetary value Verizon has or will receive 

from the Joint Use Agreements. 

IV. The Rates In The Joint Use Agreements Are Unjust And Unreasonable 
And Demonstrate Dominion’s Superior Bargaining Power.

50. As previously discussed, there are no relative advantages in the Joint Use Agreements that 

justify any rate higher than the properly calculated new telecom rate that applies to its 

75 Ibid., ¶ 218. 
76 Dr. Calnon calculated new telecom rates that averaged $6.73.  Calnon Opening Affidavit, ¶ 101.  These rates 
would recover 7.4 percent of Dominion’s annual pole cost.  A pre-existing telecom rate based on an average of 2.6 
attaching entities would be $17.37, recovering 19.1 percent of Dominion’s annual pole costs. 
77 With five attaching entities the new telecom rate is 0.66 times the pre-existing telecom rate.  Therefore, the 
difference between the pre-existing rate and the $6.51 new telecom rate Dr. Calnon calculated is $3.47 = $6.73 x 
(1/0.66 -1). 
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competitors.  Accordingly, the far higher rates in the Joint Use Agreements are unjust and 

unreasonable.   

51. While Dominion and its declarants attempt to justify these rates on the basis that Dominion 

did not enjoy superior bargaining power when the rates were negotiated, they did not respond 

to the specific examples in Dr. Calnon’s and my Opening Affidavits illustrating how 

Dominion exploited its superior bargaining power in securing the unreasonably high rates in 

the Joint Use Agreements.  In particular, Dr. Calnon and I explained how the Joint Use 

Agreements reduced Verizon’s payments per net pole by only a small fraction from what 

Verizon had been paying Dominion under the previous agreements.  As a result, Verizon has 

paid an effective rate that (1) is more than times 

the cable rate that the FCC has always intended the majority of Verizon’s broadband 

competitors to pay and (2) recovers approximately 

of Dominion’s annual pole costs.  In contrast, under the Joint Use Agreements, 

Dominion pays a rental rate to Verizon that is only 

percent higher than the rate produced from the proper application of the FCC 

rate methodology.78

52. Dominion does not comment on this telling outcome from the negotiations that led to the 

rates at issue in this matter.  Dominion instead claims that it lacked bargaining power because 

(1) the Joint Use Agreements reduced the gross rates Verizon pays to attach to Dominion’s 

poles, (2) Verizon’s pole cost are low relative to Dominion’s, and (3) its ownership share has 

been fairly constant.  These claims do not demonstrate that Dominion lacks bargaining 

power. 

53. First, the Joint Use Agreements did reduce the gross rate that Dominion charges Verizon.  

However, Dominion did not mention that the agreements reduced the gross rates that Verizon 

charges Dominion by substantially more in both absolute dollars and as a percentage of the 

previous rates: the initial rates in the Joint Use Agreements represented an average reduction 

in the gross rates charged for Verizon’s attachments from 

In contrast, the initial rates 

78 Applying the new telecom rate formulas with 5 attaching entities and Dominion occupying approximately 10.5 
feet of pole space would result in allocation of 36.53 percent of Verizon’s annual pole cost to Dominion, compared 
to the percent allocation under the Joint Use Agreements.
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in the Joint Use Agreements represented an average reduction in the gross rates charged for 

Dominion’s attachments from 

54. Second, while Dominion does not mention this disparately large reduction in its own rates, it

appears to offer Verizon’s pole costs as an explanation of why Verizon’s net payment 

remained essentially unchanged by the Joint Use Agreements.79 While Verizon’s pole costs 

that are used in the FCC’s formulas are lower than the corresponding costs for Dominion’s 

poles, accounting for that fact does not change the conclusion that the rates in the Joint Use 

Agreements manifest Dominion’s superior bargaining power.  In particular, the Joint Use 

Agreements allocate substantially to

Verizon than the FCC’s formulas ever permitted.  

55. The FCC long ago determined that the forty inches of “safety space” on a utility pole “is 

usable and used by the electric utility.”80 The Joint Use Agreements allocate 

Additionally, Section 224 requires that 

attachers (including the pole owner) share two-thirds of unusable space, with the pole owner 

implicitly assigned the remaining one-third.81 The Joint Use Agreements instead allocate 

   

56. Third, Dominion’s reliance on the parties’ near constant pole ownership shares misses the

point of the FCC’s analysis of bargaining power.  Dominion appears to rely on an improperly 

narrow reading of why the FCC concluded that electric utilities’ bargaining power may have 

79 Zarakas Declaration, ¶ 18. 
80Reconsideration Order, ¶ 51. 
81 47 U.S.C. § 224(e)(2) 
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increased from what might have been relative parity historically.  Specifically, the FCC 

observed the following:82

The record demonstrates that incumbent LECs own fewer poles now than in the 
past, and this relative change in pole ownership may have left incumbent LECs in 
an inferior bargaining position to other utilities.  As a result, at least in some 
circumstances, market forces and independent negotiations may not be alone 
sufficient to ensure just and reasonable rates, terms and conditions for incumbent 
LECs pole attachments. 

The FCC further explained that average ownership levels have shifted from rough parity to 

today’s situation in which electric utilities own 65 percent to 70 percent of joint use poles.83

And it is the lower ownership level (which again is an industry average) that was cause for 

the FCC’s concern.  Dominion’s literal interpretation seems to be that only the changes in 

ownership levels matters, i.e., because there may have been parity on average historically, no 

electric utility had bargaining power historically.  Therefore, if there is no change for a 

particular utility, it does not have bargaining power today. 

57. Dominion’s reasoning fails to address the FCC’s explanation of why unequal pole ownership 

may provide electric utilities with an opportunity to exploit bargaining power by charging 

unreasonably high rates.  The FCC’s concern was with the disparate ownership levels, and 

that concern applies regardless of whether the imbalance in bargaining power developed 

recently or was always the case. Dominion’s pole ownership manifests the imbalance that 

elicited the FCC concern—Dominion owns 65 percent of the joint use poles in its common 

territory with Verizon, and admits that it always has enjoyed majority ownership status.84

This high and constant ownership level shows that Dominion has always had superior 

bargaining power and continues to try to exploit it by attempting to maintain rates that are 

approximately four times the rates that Verizon’s broadband competitors should be charged.   

82 2011 Report and Order, ¶ 199. 
83 Ibid., ¶ 206. 
84 Dominion Response, p. 13. 
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Before the 
Federal Communications Commission 

Washington, DC 20554 

VERIZON VIRGINIA LLC, and 
VERIZON SOUTH INC. 

Complainant, 

v.

VIRGINIA ELECTRIC POWER 
COMPANY d/b/a DOMINION VIRGINIA 
POWER

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 15-190 
File No. EB-15-MD-006 

REPLY AFFIDAVIT OF CLAIRE J. EVANS, ESQUIRE 

CITY OF WASHINGTON ) 
  ) ss. 
DISTRICT OF COLUMBIA )    

I, CLAIRE J. EVANS, being sworn, depose and say: 

1. I am a partner in the Washington, D.C. office of Wiley Rein LLP, and I represent 

Complainants Verizon Virginia LLC and Verizon South Inc. (collectively, “Verizon”) in this 

proceeding.  I am executing this Reply Affidavit in support of Verizon’s Pole Attachment 

Complaint Reply. 

2. Reply Exhibit 1 is a true and accurate copy of an agreement produced by Virginia 

Electric and Power Company (“Dominion”), which is between Dominion and 
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3. Reply Exhibit 2 is a true and accurate copy of an agreement produced by 

Dominion, which is between Dominion and 

4. Reply Exhibit 3 is a true and accurate copy of an agreement produced by 

Dominion, which is between Dominion and 

5. Reply Exhibit 4 is a true and accurate copy of an agreement produced by 

Dominion, which is between Dominion and 

6. Reply Exhibit 5 is a true and accurate copy of an agreement produced by 

Dominion, which is between Dominion and 

7. Reply Exhibit 6 is a true and accurate copy of an agreement produced by 

Dominion, which is between Dominion and 

8. Reply Exhibit 7 is a true and accurate copy of an agreement produced by 

Dominion, which is between Dominion and 

9. Reply Exhibits 8 and 9 are verified in the Reply Affidavit of Stephen C. Mills. 

10. Reply Exhibit 10 is a true and accurate copy of 

produced

by Dominion. 
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