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REPLY COMMENTS OF AT&T INC.

Pursuant to the Commission’s December 21, 2015 Order," AT&T Inc. (“AT&T”)
respectfully submits these comments in response to Section 1V.B of the Commission’s December
18, 2012 Notice.”

INTRODUCTION AND SUMMARY

The Notice in this rulemaking proceeding asks whether the Commission’s pricing
flexibility triggers are reasonably accurate predictors of where competitors have deployed
alternative facilities-based networks that would justify the removal of price cap regulations on
certain legacy TDM services. As AT&T previously explained, the data now confirm that,
contrary to what some have argued, the triggers were overly conservative. The data show that
competitors have deployed their own facilities-based networks to almost every MSA census

block that has special access demand. As both the Commission and the courts have found, the

! Order, Special Access for Price Cap Local Exchange Carriers, WC Docket No. 05-25, RM-
10593 (rel. Dec. 21, 2015) (extending comment deadlines).

% Report and Order and Further Notice of Proposed Rulemaking, Special Access for Price Cap
Local Exchange Carriers, 27 FCC Rcd 16318 (2012) (“Notice”).
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presence of those competitive networks ensures that ILEC special access rates are just and
reasonable and eliminates any need for price caps. In light of the data, the only defensible course
for the Commission now is (1) to reaffirm all existing grants of Phase Il relief and (2) extend
Phase Il relief to the additional areas, including many major cities like Chicago in the AT&T
region, that the data confirm are some of the most competitive special access marketplaces in the
country.

Even with hard data showing nearly ubiquitous CLEC deployment staring them in face,
the CLECs and their supporters continue to claim that the special access marketplace is
essentially an ILEC monopoly. They cannot make that claim using any credible analytical
construct, so, while the details vary, they resort to arguing that special access competition must
be assessed on a building-by-building basis, that only CLEC connections count (but not cable or
nearby CLEC fiber), and that an individual building is not competitive unless three CLECs have
built their own facilities-based connection to that building. If ever there were a test
gerrymandered for failure that would be it. But the CLECs do not stop there. Having excluded
from the competitive analysis most actual competition, they go on to propose, based on their
rigged analysis, that the Commission impose a wide array of stringent regulations on TDM
services, including the re-imposition of price caps in most areas where they have been removed,
reduction of the caps and adoption of a higher X-Factor not tied to inflation, as well as
restrictions on terms and conditions such as volume commitments. And, the CLECs actually
devote large chunks of their comments to advocating equally intrusive regulation of Ethernet
services, which are not governed by the pricing flexibility rules, are not at issue here, and which

in all events are extremely competitive.
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The CLECs’ attempts to dismiss the fact of widespread competitive deployment are not
remotely credible. The CLECs are literally arguing that, if the ILEC is the only provider that has
built a connection to a building, there is no special access competition for customers in that
building even if Comcast has a fiber connection in the building, and Level 3, XO, and
Windstream all have fiber networks in the street in front of the building that could be easily
extended to serve customers in that building. Indeed, these CLECs maintain that there is no
cognizable competition for customers in the building even if AT&T, Comcast, XO and Level 3
have all built connections to that building, and there were additional CLECs with fiber in the
street out front. This is an Alice in Wonderland competitive construct that bears no relationship
to real world business decisions or economics.

The CLECs attempt to give the aura of credibility to their gerrymandered analysis with
two papers by their hired economists. Both of these papers are so riddled with bad data and
methodological flaws as to be wholly unreliable. First, a number of CLECs rely on a study by
Professor Baker reporting the results of regression analyses that seek to model the effect of
CLEC entry in a building on the ILEC’s retail special access prices in that building. Professor
Baker claims to have found that ILEC retail prices in any given location will decrease with the
number of CLECs that have connections to that building, and that the presence of three or more
CLECs results in the largest decrease. Professor Baker takes these results as both evidence of
market power and an indication that competition requires at least three CLECs in a building.

Setting aside, for the moment, the serious analytical flaws in Professor Baker’s analyses,
which are discussed below, his actual results are not as described and they do not support his
conclusions. First, the regression analyses returned mostly statistically insignificant results. But

beyond that, his regression results are all over the map and frequently contradict his theories.
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For example, many of them find that a higher number of CLECs correlates with higher retail
prices. He also finds in many cases that a CLEC connection in a nearby building has a greater
downward impact on ILEC prices than a CLEC in the same building — again contradicting his
theory and undermining the CLECs’ zeal to exclude nearby fiber from their analyses. Even more
embarrassing for the CLECs that sponsored this paper, Professor Baker ran regressions for the
ILECs’ wholesale special access prices and was unable to find any evidence of market power.®
Likewise, he ran regressions for ILECs’ prices in only Phase Il areas — the areas where ILECs
have the most pricing flexibility — and again was unable to find any evidence of market power.*
As Professors lIsrael, Rubinfeld, and Woroch explain, Professor Baker’s wildly inconsistent
results are indicative of deep flaws in the data inputs and the design of the regressions.’

First, Professor Baker is using flawed data for both inputs to his equation — prices and the
number of CLECs in a building. His pricing data are flawed because pricing data is unavailable
for a very substantial number of locations in the Data Collection, including [BEGIN HIGHLY
CONFIDENTIAL] . [END HIGHLY CONFIDENTIAL] percent of CLEC locations and
[BEGIN HIGHLY CONFIDENTIAL] . [END HIGHLY CONFIDENTIAL] percent of
ILEC locations.® Thus, the pricing data he uses is substantially incomplete and there is no
showing that the data that is available to him is a representative sample.” His other input — the

number of CLECs connected to a building — is equally problematic, due to both data limitations

® Declaration of Jonathan B. Baker On Market Power In The Provision of Dedicated (Special
Access) Services § 62 (filed Jan. 28, 2016) (“Baker Decl.”).

“1d.

® Declaration of Mark Israel, Daniel Rubinfeld and Glenn Woroch § IlI, attached hereto as
Exhibit A (“Israel-Rubinfeld-Woroch Decl.”).

®1d. 99 27-30.
"d.
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and unwarranted assumptions. In this regard, Professor Baker’s analysis does not include any in-
building cable company connections (including cable Ethernet connections), even though cable
companies are some of the largest and fastest growing providers of special access services.® And
beyond that, he is also missing numerous CLEC connections because the data submitted to the
Commission does not identify the location for a substantial number of CLEC connections.
Professor Baker simply leaves those connections out of his analysis, which means that for many
buildings used in his analysis he is using the wrong number of CLECs with connections to the
building.® As a result, what Professor Baker is counting as an ILEC-only building may actually
have one or more cable or CLEC connections; a two-provider building may actually have three
or more providers; and so on throughout his data set. Professor Baker’s analysis marries
incomplete and inaccurate information about ILEC and CLEC pricing in a building to
incomplete and inaccurate information about the number of CLECs in a building. Any attempt
to find a statistically significant causal relationship between two sets of inadequate data cannot
produce reliable results.’® These data deficiencies are themselves fatal to his analysis.

Second, even if Professor Baker had the right data on pricing and the number of CLEC
building connections, which he did not, his methodology is flawed because his regressions are
not asking the right questions. As Professors Israel, Rubinfeld, and Woroch explain, his analysis
does not capture the impact of different numbers of competitors on price so much as the impact
of different building sizes and corresponding capacity demand on price. The sort of location that

would support four or more providers would be very large and (as the 2013 Data Collection

8 1d 19 31-33.
% 1d.
104,
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confirms) would have many times more demand on average than locations with one provider.'
Such locations are far more likely to be located in densely populated areas where the costs to
serve a building (including mileage costs) would be lower and the revenue opportunities greater.
Because Professor Baker has not controlled for such factors, he assumes that it is the number of
competitors that is driving lower prices, rather than the unique economics of serving those
buildings.

Professor Baker’s analysis is further skewed by its failure to control for differences in
regulatory restrictions. A sound regression would not ignore this variable, because the level of
regulatory flexibility permitted directly affects an ILEC’s ability and incentive to lower prices.

The failure of his analysis to control for this variable is especially notable because one of
the main points of this proceeding is to test the CLECs’ hypothesis that the Commission had
prematurely extended Phase 11 to relief to areas lacking competition, leading to higher prices.
That being the case, one would have expected the CLECs to track pricing levels against different
levels of competitive entry specifically in Phase Il areas. Professor Baker, in fact, concedes that
he did conduct that very analysis, but he did not provide the results because he found that in
Phase Il areas CLEC entry caused prices to rise or had no statistically significant effect on prices

at all.*

The obvious conclusion to be drawn from that finding — one that runs directly counter to
the CLECs’ hypothesis in this proceeding — is that the reason prices in Phase Il areas were not
affected by the number of CLECs with existing connections to a building is because prices are
already constrained to competitive levels by the presence of pervasive competition in Phase Il

areas. Thus the analysis that Professor Baker conducted but did not submit actually undermines

core CLEC claims about premature deregulation in Phase Il areas.

1d. 99 34-37.
12 Baker Decl. { 62.
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Sprint’s submissions (from Professors Besen and Mitchell and Mr. Zarakas and Ms.
Gately) are even more superficial and unreliable. Sprint’s economists limit their analysis to
existing CLEC building connections, thereby excluding other sources of competition, including
nearby fiber and any competition, including in-building connections, from cable competitors.
They then use these skewed figures to calculate high ILEC market shares (and for that extra
veneer of expertise, tables full of HHIs at or near 10,000). These “conclusions” are meaningless,
because neither the exclusion of nearby fiber nor of cable competitors is defensible. Indeed, the
CLECs’ own submissions, coupled with AT&T’s prior analysis, refute these assumptions. For
example, XO acknowledges that it generally finds it “worthwhile” to extend laterals [BEGIN
HIGHLY CONFIDENTIAL] || (END HIGHLY CONFIDENTIAL] and in
some instances “as much as [BEGIN HIGHLY CONFIDENTIAL] - [END HIGHLY
CONFIDENTIAL] feet.”*® Similarly, Windstream explains that it builds laterals at distances of
[BEGIN HIGHLY CONFIDENTIAL] . [END HIGHLY CONFIDENTIAL] miles from a
Windstream fiber splice point, although longer builds may be possible in very limited instances
where the revenue opportunity from building to that location is significant enough.** As AT&T

explained, however, the average size of census blocks in MSAs with demand for special access

3 Declaration of Michael Chambless {26 (“Chambless Decl.”), attached to the Comments of
XO Communications, LLC On The Further Notice of Proposed Rulemaking (filed Jan. 27, 2016)
(“XO Comments”). XO reports that nearby providers will “provide competitive bids [BEGIN
HIGHLY CONFIDENTIAL] i [END HIGHLY CONFIDENTIAL] percent of the time.”
Chambless Decl. { 27.

" Declaration of Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe
Scattareggia, and Drew Smith Decl. {51 (*Deem-Derstube-Kozlowski-Nichols-Scattareggia-
Smith Decl.”), attached as Attachment A to the Comments of Windstream Services, LLC (filed
Jan. 28, 2016) (“Windstream Comments™).
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services is about one-seventh of a square mile, and half are less than 0.02 square miles.””> In
other words, the CLECs have conceded that they will build connections within a radius that is in
many cases larger than a census block — and the data collected by the Commission show that
CLECs have networks in almost all census blocks that have special access demand.®

That the CLECs’ various calls for increased regulation of TDM-based services are based
on deeply flawed competitive analyses is reason enough to reject them. But the Commission
also must recognize that CLEC proposals for new regulation would be extremely impractical to
implement and would require an extraordinarily complex and inherently arbitrary regulatory
reset. The data collected by the Commission demonstrates that competition exists almost
everywhere there is special access demand. And there is good reason to believe that the realities
of how ILECs price their services bring the benefits of competition even to the small percentage
of special access customers located in those outlying areas of Phase II MSAs where competition
may be lacking. Under the circumstances, even if the Commission believes that the existing
regime is imperfect, it must think seriously about whether any so-called “fix” is worse than the
alleged problem. It is noteworthy in that regard that the very CLECs that are clamoring for
regulation of their ILEC competitors offer scant analysis of exactly how the Commission would
go about that process. But the Commission cannot simply announce that from here on out, price

cap regulation shall apply to certain services in certain areas. It has to give informed content to

15 See Mark Israel, Daniel Rubinfeld, and Glenn Woroch, C ompetitive Analysis of the FCC’s
Special Access Data Collection, Section I.B and II.B (filed Jan. 28, 2016) (“Israel-Rubinfeld,
Woroch Analysis”).

'S In addition, the Commission’s 2013 Special Access Data Collection shows that the average
number of businesses with a special access connection in an MSA census block is [BEGIN
HIGHLY CONFIDENTIAL] END HIGHLY CONFIDENTIAL] with about [BEGIN
HIGHLY CONFIDENTIAL] [END HIGHLY CONFIDENTIAL] of census
blocks having just one such building, which is further strong evidence that a CLEC with facilities
in a census block with special access demand is capable of competing for all demand in the
census block. See Israel-Rubinfeld-Woroch Decl. q 10.
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all of the working parts of a price cap regime — the indices, the initial price levels, the X factors,
and the rest of it — and this is no easy task. To the contrary, history teaches that developing these
schemes and the benchmarks for them would be an extraordinarily complex and resource-
intensive undertaking that takes years to complete and that requires inherently arbitrary
judgments. Indeed, the D.C. Circuit has yet to sustain an X-factor adopted by the Commission,
and the process of developing a service-specific X-factor at this juncture would be even more
difficult and arbitrary than in the past. All of which is to say that any price cap regime re-created
by the Commission would take years to develop and would be highly imperfect (at best). And if
that were not enough, all of this would take place at a time when demand for TDM services is
plummeting and the special access marketplace is reinventing itself without Commission
intervention. It is hard to imagine a more misguided regulatory pursuit.

Sprint’s suggestion (at i-ii) that re-regulation is necessary to facilitate the transition to 5G
wireless services is especially misguided. The industry is still in the early stages of determining
the standards for and testing 5G technology, but one thing is clear: the wireless industry is not
going to be using legacy DS1s and DS3s for backhaul. The completion of the 5G standards-
setting process and the widespread deployment and adoption of 5G is scheduled to coincide early
in the next decade with the retirement of the legacy networks used to provide the DS1 and DS3
services at issue here. Indeed, Sprint and the rest of the wireless industry have already
transitioned their backhaul needs to Ethernet, and 5G backhaul is likely to be a combination of
Ethernet fiber services and the re-use of wireless spectrum. The development of 5G cannot serve
as an excuse to regulate TDM services. And to the extent that 5G backhaul increases demand for

Ethernet-based backhaul, that only creates new opportunities for competitors.
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Finally, the Commission should dismiss out of hand CLEC requests for regulation of
Ethernet services. First, these services are beyond the scope of this proceeding because the
Notice does not place the possible re-regulation of Ethernet services at issue, and indeed, does
not even mention those services in connection with the proposed rule changes.'” Although the
CLECs suggest that the Commission can bypass the Administrative Procedure Act by simply
reversing its decision in 2007 to forbear from regulating broadband transmission services, like
Ethernet, that is incorrect. The Commission granted forbearance for these services in 2007, and
to the extent the Commission has the authority to revisit those determinations, it would have to
be done in a properly noticed rulemaking proceeding. But in all events Ethernet services are
intensely competitive and no new regulation is warranted. AT&T has already demonstrated that
competitors have deployed facilities to compete for virtually all locations with special access
demand, and even the flawed analysis by the CLECs shows that CLEC market share for services
ranging from 50 Mbps and higher, as of 2013, was almost [BEGIN HIGHLY
CONFIDENTIAL] . [END HIGHLY CONFIDENTIAL] percent measured by circuit counts
and over [BEGIN HIGHLY CONFIDENTIAL] . [END HIGHLY CONFIDENTIAL]
percent measured by revenues — and those figures omit all cable Ethernet providers.® As
explained below, the CLECs’ various company-specific complaints, relating to alleged “price

squeezes” or the particulars of the contracts they have negotiated with AT&T, are meritless.

7 Notice 1 9 (acknowledging that “as a result of a series of forbearance proceedings, the scope of
services affected by the [earlier] Special Access NPRM narrowed considerably™).

8 Declaration of William P. Zarakas and Susan M. Gately, Tables 2 & 3 (“Zarakas-Gately
Decl.”), attached to the Comments of Sprint Corporation (filed Jan. 27, 2016) (“Sprint
Comments”™).

10
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l. THE CLECS’ ANALYSES OF THE DATA COLLECTION ARE FATALLY
FLAWED AND COULD NOT LAWFULLY BE USED AS THE BASIS FOR
REGULATION.

As AT&T explained in its opening comments, the data show that competitors have
deployed their own facilities-based networks in the vast majority of census blocks that have
special access demand. CLECs that have deployed facilities in an area can and do compete for
the right to serve nearby buildings and, if they win the business, they build connections to those
buildings. The CLECs’ own submissions here confirm that they routinely build connections
within a radius that is larger than the average census block with special access demand. Given
that CLECs have facilities in nearly all census blocks with special access demand, competition
for special access services today is essentially ubiquitous.

The CLECs nonetheless claim that this ubiquitous CLEC deployment — which
encompasses hundreds of thousands of miles of fiber deployed within easy striking distance of
almost all special access demand — is competitively irrelevant. This extreme claim is based on
two sets of economist papers: (1) a paper by Professor Baker that reports the results of
regressions purporting to show that “real” competition does not exist in any specific building
until there are at least three CLECs with connections to that building; and (2) declarations by
Drs. Besen and Mitchell, and Ms. Gately and Mr. Zarakas, adopting even more extreme and
distorted measures of competition that assume away almost all competition, including all cable
company competitors and any CLEC that does not have a connection to a building. Professors
Israel, Rubinfeld, and Woroch demonstrate that these analyses are so fatally flawed that the

Commission could not rationally rely on them to support new regulations. Indeed, reliance on a

11
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competitive analysis with such assumptions would be patently arbitrary and capricious and could
not be sustained on judicial review.™

A. There Is No Merit To Assertions That Competition Is Inadequate Unless
Three Or More CLECs Have Connected To A Building.

The Commission cannot place any reliance on Professor Baker’s study, because it is too
flawed both in its design and use of data to produce reliable results. Professor Baker begins by
assuming that each individual building is a geographic market. He reports the results of
regression analyses that purport to show that the entry of CLECSs into a building or nearby in the
neighborhood causes ILEC prices to decrease, with the presence of three or more in-building
CLECs causing the largest decrease. Professor Baker takes these results to be both confirmation
of ILEC market power and evidence that effective competition exists only when three or more
competitors have built a connection to a building.

In fact, Professor Baker’s analyses do not provide any reliable evidence for his
conclusions. As explained below, (1) Professor Baker’s results do not support his conclusions
even on their face, because the actual results are inconsistent and often contrary to his theory,
which is indicative of a model that is inherently flawed and not properly designed; (2) there are
serious gaps and flaws in the data Professor Baker uses both to determine what the ILEC and
CLEC retail prices are at a given building and how many CLECs compete at that building; and

(3) there are a number of flaws in the design of his regressions, which means that his results

9 General Chemical Corp. v. United States, 817 F.2d 844, 854 (D.C. Cir. 1987) (vacating
agency action in part because agency failed to treat evidence of market competition “in a rational
and consistent manner that is fair to the parties involved”).

12
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often confuse correlation for causation and are in fact driven by other factors for which he did
not control (such as building size).?

Facially Inconsistent and Inconclusive Results. Wholly apart from the significant data
deficiencies and methodological flaws, Professor Baker’s regression analyses fail to produce any
results from which legitimate conclusions can be drawn. These regressions do not even purport
to address the primary issue raised by CLECs in this proceeding — whether the Commission has
granted Phase Il relief in areas without sufficient competition to constrain prices. In order to
address that question, Professor Baker would have to produce a regression that analyzes the
effect of CLEC entry on ILEC pricing in Phase Il areas. Professor Baker reveals that he did, in
fact, perform that regression.” And he found that CLEC entry in Phase Il areas caused prices to

1.2 The obvious conclusion to be drawn from that

rise or had no significant effect on prices at al
result is that competition in Phase Il areas has already driven prices to competitive levels, but
that is not a conclusion Professor Baker’s clients would like to highlight. And so the results of
that particular regression—the one analysis that most directly relates to the issues raised in this
proceeding — was not submitted. Instead, Professor Baker submitted a regression that lumps
together all Phase I, Phase Il, and no-pricing-flexibility areas into a single national result. But

combining all of these results not only pollutes the analysis by failing to control for regulations

that diminish the ability of ILECs to lower prices on a building-specific basis, it also renders the

2 See Nat’l Parks Conservation Ass’n v. EPA, 788 F.3d 1134, 1141 (9th Cir. 2015) (“an
internally inconsistent analysis is arbitrary and capricious™).

21 Baker Decl. § 62.
22 |d.

13
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regressions useless for determining whether the Commission’s triggers are accurate predictors of
competition.”®

AT&T does not mean to imply that Professor Baker’s unsubmitted regression analysis,
which finds no connection between CLEC entry and price reductions in Phase Il areas,
definitively resolves all issues in this proceeding and requires that the Commission affirm its
existing pricing flexibility framework. To the contrary, there are numerous flaws in Professor
Baker’s analysis — both in the data he used and his methodology — that make it impossible to
draw any conclusions at all from that analysis. What is clear, however, is that the analysis lends
no support whatsoever to CLEC arguments that the Commission must reimpose price cap
regulation in Phase Il areas.

Indeed, even the limited number of results from Professor Baker’s analyses that the
CLECs were willing to report do not support, and indeed frequently contradict, his conclusions.
Of the 91 regression coefficients reported in Dr. Baker’s table about 55 percent* are not
statistically significant, which means that they do not support Professor Baker’s hypothesis that
ILEC prices decrease as more CLECs connect to a building. Moreover, a large portion of the
results that were statistically significant showed a positive effect, meaning that more competitors
resulted in higher prices. This inconsistent pattern of results does not support his conclusions
that the data show a negative correlation between CLEC entry and ILEC prices, especially when

so many of the results are strongly contrary to the standard expectations of economic theory.?

23 Israel-Rubinfeld-Woroch Decl. ]9 39-40.

2 This figure was computed by counting the total number of coefficients (excluding UNE-based
entry) in Table 2 of Professor Baker’s analysis and computing the portion that Professor Baker
reports as being statistically significant.

2% |srael-Rubinfeld-Woroch Decl. 11 38-39. Some of his findings are especially curious. For
example, one of his regressions models the effect of CLEC entry on “all retail prices” (ILEC and
CLEC). Baker Decl., Table 2, Column 2. His analysis finds that the first CLEC to enter a

14
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Similarly, the results of Professor Baker’s regressions find that CLECs that have fiber
networks near a building actually have a greater downward effect on ILEC prices than in-
building CLECs, which is again the reverse of Professor Baker’s theory. Indeed, this result is
strongly contrary to the general CLEC argument, discussed in the next section, that nearby fiber
should be irrelevant to any competitive analysis here. In many of Professor Baker’s models, he
finds that the effect of a nearby competitor is both bigger than the effect of an in-building
competitor and statistically significant (whereas the in-building effect often is not).

The fact that Professor Baker’s tables are actually checkerboards of wildly inconsistent
positive, negative, and insignificant results, especially for key variables, and that so many of
these results are implausible on their face is compelling evidence in and of itself that his
methodology and/or data are fundamentally flawed.*® In fact, an examination of the data,
assumptions and analytical approach used to conduct the analysis confirms that Professor
Baker’s entire approach suffers from deep and irremediable flaws.

Data Flaws. Professor Baker is attempting to model the effect of CLEC entry into
buildings and neighborhoods on ILEC (and CLEC) retail special access prices, but his data sets
for both sides of this equation are based on inaccurate data. First, his pricing data are not
reliable, because building-specific revenue data are lacking for about [BEGIN HIGHLY

CONFIDENTIAL] . [END HIGHLY CONFIDENTIAL] percent of all buildings in the

building causes no statistically significant impact on the ILEC’s price or the overall (ILEC and
CLEC) price. 1d., Columns 1 & 2 (2" In-building Provider). When the second CLEC enters the
building, however, he finds a statistically significant increase in overall prices, even though there
is still no statistically significant impact on the ILEC price. 1d., Columns 1 & 2 (3" In-building
Provider). This “finding” apparently means that the presence of two CLECSs in a building causes
customers to pay higher overall prices because they are paying the CLECs higher prices. If
Professor Baker’s findings are to be believed, consumers are worse off with two CLECs in a
building than with none.

%6 gee Israel-Rubinfeld-Woroch Decl. |4 23-42.
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2013 Special Access Data Collection, including [BEGIN HIGHLY CONFIDENTIAL] .
[END HIGHLY CONFIDENTIAL] percent of CLEC locations and [BEGIN HIGHLY
CONFIDENTIAL] ] [END HIGHLY CONFIDENTIAL] percent of ILEC locations.”’
There is no indication that the buildings for which revenue data are available are a representative
sample. To the contrary, as Professors Israel, Rubinfeld and Woroch explain, the omissions are
not randomly distributed, because they vary systematically by region and by provider (e.g., some
states have very little pricing data at all whereas others have nearly complete data; and some
competitors, including regional competitors reported virtually no usable pricing data, whereas
other reported nearly complete pricing data).?? These gaps are compounded by the fact that in
the Data Collection there can be multiple “locations” in a building (e.g., multiple office suites or
floors with different customers), which means that there are a number of buildings for which
Professor Baker is deriving pricing data from only a portion of the tenants (or providers) in the
building.” Professor Baker’s analysis is thus based on “a very incomplete and distorted picture
of actual prices at buildings with competitors’ connections,” and the relationship between price
and competitors’ building connections shown in Professor Baker’s analysis very likely do not
represent an accurate picture of the true nature of the relationship.*

Second, Professor Baker’s analysis undercounts the number of competitive connections
in any given building. Most notably, Professor Baker’s method ignores connections from all
cable companies. This includes cable Ethernet providers, because the Commission did not

require cable companies to submit data on connections, only middle mile fiber facilities. The

%" 1srael-Rubinfeld-Woroch Decl. {1 27-28.
%8 1d. 1 29-30.

2 d.

%0 1d. 1 28.
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exclusion of cable Ethernet cannot be defended; no party has argued (or could argue) that cable
fiber and Ethernet services do not compete directly against ILEC and CLEC special access
services. Rather, their substitutability is well documented.*® Nor is there a valid basis for
Professor Baker’s exclusion of cable “best efforts” services, which, as explained more fully
below, also compete against ILEC and CLEC special access services. Although best efforts
services do not, by definition, offer guaranteed throughputs, it strains credulity to argue that the
100 Mbps or higher best efforts services commonly offered by cable companies are not
substitutes for a 1.544 Mbps fixed bandwidth DS1, and, indeed, ILECs and CLECs both report
losing customers to best efforts cable services. But it is not just the exclusion of cable
competition that infects Professor Baker’s analysis; even his CLEC count is inaccurate. That is,
the regression analysis relies on the Commission’s 2013 Data Collection to calculate the number
of CLECs located in each building, but a significant number of the CLEC building connections
reported in those data lack location information, and thus cannot be associated with any specific
building.®* Professor Baker’s analysis does not appear to have made any attempt to match these
unknown locations to a building. Instead, it appears that he simply did not count them at all.

The collective weight of these various omissions is substantial and, consequently,
Professor Baker’s assumptions about the number of CLECs with connections to any building are
wholly unreliable. Buildings assumed to have no CLEC connections may have one or more;

those assumed to have one may have two or more, and so on. In short, Professor Baker’s

%1 See, e.g., Comments of Birch, BT Americas, Earthlink, and Level 3 at 16 (filed Jan. 27, 2016)
(“Joint CLEC Comments”) (“‘[Clable companies’ Ethernet-over-fiber and DSn-over-fiber
services are competitive with Level 3’s dedicated services[.]’” (quoting Declaration of Chris
McReynolds on Behalf of Level 3 Communications, LLC {18 (“McReynolds Decl.”), attached
as Appendix A to the Joint CLEC Comments).

%2 Israel-Rubinfeld-Woroch Decl. § 32.
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regression analysis is running incomplete prices against an inaccurate number of CLEC counts in
buildings, and the results are therefore unreliable.

The Regression Analyses Have Fatal Design Flaws. Even if Professor Baker had better
data, his regressions are not well designed to shed light on any question of interest. For example,
the regression analysis is conceptually flawed because it improperly equates correlation with
causation and fails to control for factors beyond the number of CLECs in a building that will
drive lower prices. It may well be that prices tend to be lower in buildings with multiple CLECs.
That means, at most, that there is a correlation between multiple CLECs and lower prices; it does
not mean that the lower prices were caused by the presence of multiple CLECs. In order to
determine causation, the analysis would have to utilize appropriate controls to account for other
correlating factors that could affect price, most notably building size and location. In general,
one can expect to see more competitors in larger buildings in dense urban areas because there is
more business to be won in those buildings and the unit costs of serving customers in them are
lower.® But, by the same token, one can expect to see lower prices in larger buildings in dense
urban areas for these very same reasons, irrespective of how many competitors are serving them.
Thus, finding that prices tend to be lower in buildings with three or more competitors does not
demonstrate that three or more competitors in a building result in lower prices; it could as easily
reflect the characteristics and unit costs of serving customers in buildings that attract multiple
competitors. Or it could reflect the fact that in larger buildings where there tend to be multiple
CLECs, the customers are more likely to be the largest, most sophisticated purchasers that

negotiate the lowest prices. All of these factors will drive down prices independent of the

%3 In this respect, the 2013 Special Access data confirm that the demand (measured in bandwidth)
in buildings with three or more competitors is more than seven times or more higher than
buildings with one competitor. Israel-Rubinfeld-Woroch Decl. { 34 & n.25.
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number of competitors in a building. By failing to control for them, the regression analysis is
fundamentally flawed.**

In addition, as noted, Professor Baker’s models do not even purport to test the issue the
Commission is investigating in this proceeding, which is whether the FCC’s triggers are accurate
predictors of where enough competition has emerged to permit pricing flexibility. Rather, the
models for which Professor Baker reports his results do not control for whether a location is in a
Phase I, Phase Il, or no-pricing-flexibility area. The lack of these control factors renders his
results not just useless for purposes of this proceeding but incorrect, even on their own terms.
As Professors Israel, Rubinfeld and Woroch explain, this is another instance in which omitting
an important explanatory variable biases the results.®* Pricing flexibility gives ILECs more
freedom to offer discounts and thus would be expected to lead to lower prices. Because
Professor Baker does not include pricing flexibility as a control variable, his coefficients for in-
building and nearby CLECs are capturing both the downward pricing effects of pricing
flexibility and the competitive impact on ILEC prices at the same time. As Israel-Rubinfeld-
Woroch explain, this biases his coefficients downward in favor of finding a competitive effect.*

Yet another issue arises from the fact that many of Professor Baker’s findings are not
statistically significant, and he acknowledges that many more of his coefficients become
statistically insignificant when he uses a more robust method (“robust standard errors clustered
on provider and location”) that accounts for the nature of the data being analyzed.*” In this

respect, Professor Baker tries to have it both ways. On the one hand, Professor Baker relies on

% 1d. 11 34-38.
% 1d. 11 39-40.

% |d. Put another way, entry is endogenous to regulatory relief granted in the MSAs, and
therefore omitting that factor will bias the results. Id.

37 Baker Decl. 59 n.54, 62 n.57.

19



REDACTED - FOR PUBLIC INSPECTION

the less robust measure of statistical significance when reporting his negative coefficients (the
ones that support his theory that ILEC prices fall as CLEC building connections increase).® On
the other hand, he dismisses results that refute his theory (i.e., positive coefficients) by arguing
that “[m]ost of the positive and significant coefficients lost statistical significance when the
139

specifications were estimated with robust standard errors clustered on provider and location.

B. The Besen/Mitchell and Zarakas/Gately Analyses Are Also Too Flawed and
Superficial to Be Used As the Basis for Regulation.

Sprint has submitted an analysis by Drs. Besen and Mitchell, which is based on various
market share estimates that Ms. Gately and Mr. Zarakas calculated from the 2013 Data
Collection. These market share estimates are completely meaningless, however, because Ms.
Gately and Mr. Zarakas systematically ignored enormous portions of existing competition in
computing these numbers. Specifically, they looked only at competition on a building-by-
building and census block basis and excluded (1) all nearby CLECs that did not have a
connection to the building and (2) all competition from cable companies, including even cable
Ethernet services. These assumptions ignore how competition occurs in the special access
marketplace, and render the results (including the HHIs derived from the flawed market share

calculations) meaningless right out of the gate.*’

3 See id. 159 n.54.

% See id. at n.57. See also Israel-Rubinfeld-Woroch Decl. §{ 41-42. In the end, Professor Baker
himself effectively concedes that his coefficients are biased, and spends many pages explaining
why the biases in his analyses are not fatal by developing hypothetical situations where these
biases could be said to understate the true competitive impact of having three or more CLECs
connected to a building. But as explained by Professors Israel, Rubinfeld, and Woroch, many
factors cut the other way. Israel-Rubinfeld-Woroch Decl. 1 36-37.

%0 |srael-Rubinfeld-Woroch Decl., § IV. See also Dist. Hosp. Partners, L.P. v. Burwell, 786 F.3d
46, 57 (D.C. Cir. 2015) (“[A]n agency cannot ignore new and better data.” (emphasis in
original)); Catawba Cnty., N.C. v. EPA, 571 F.3d 20, 46 (D.C. Cir. 2009) (agencies ‘have an
obligation to deal with newly acquired evidence in some reasonable fashion’” (quoting Am. Iron
& Steel Inst. v. EPA, 115 F.3d 979, 1007 (D.C. Cir. 1991)).
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CLECs. The Sprint analysis makes no attempt to account for the fact that CLECs’
extensive fiber networks allow them to compete fiercely for business in many buildings
including those to which they have not already built connections. The record confirms that in
areas where CLECs have deployed fiber facilities, the CLECs routinely compete for customers in
buildings near their existing fiber networks, and deploy connections to those buildings where
they win customers. Indeed, that is their business plan. For example, XO explains that it has
generally (although not entirely) “abandoned network builds or expansion based on speculation.
Rather, the process of XO’s considering whether to build is driven by the receipt of new service
requests from customers.”** In other words, XO competes for customers and then builds fiber to
them when it wins the customer. And, as explained by XO’s Vice President of Access
Management and Implementation, as “a rule of thumb” XO will compete for customers and build
laterals to buildings that are within [BEGIN HIGHLY CONFIDENTIAL] - [END
HIGHLY CONFIDENTIAL] linear feet of its fiber facilities.** Similarly, Windstream explains
that it extends fiber to buildings that are within [BEGIN HIGHLY CONFIDENTIAL] .
[END HIGHLY CONFIDENTIAL] miles of its fiber facilities and that [BEGIN HIGHLY

CONFDENTIAL] |l T B B B END  HIGHLY

CONFIDENTIAL]*® Indeed, the Commission, DOJ, and economic experts have long

* Draft Declaration of George Kuzmanovski Decl. § 10 (“Kuzmanovski Decl.”), attached to the
XO Comments.

“21d. 124. See also Chambless Decl. 126 (XO builds out to buildings within [BEGIN
HIGHLY CONFIDENTIAL] |l [(END HIGHLY CONFIDENTIAL] feet of its
facilities).

** Deem-Derstine-Kozlowski-Nichols-Scattareggia-Smith Decl. §51.  Similarly, TDS has
explained that “[o]ne way to get over the fiber build expense . .. was to pre-build routes along
streets in a community near buildings with a particular focus on multi-tenant units,” and to enter
into master building entrance agreements that provided TDS access to these buildings. Sean
Buckley, TDS takes three-pronged approach to lighting business fiber, FierceWireless (May 12,
2015), available at http://www.fiercetelecom.com/story/tds-takes-three-pronged-approach-
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recognized that any sound economic analysis of the special access marketplace must account for
nearby facilities-based CLECs, and even Professor Baker agrees.** In this respect, as Professors
Israel, Rubinfeld, and Woroch have demonstrated, the special access marketplace operates in a
manner similar to bidding markets, where all nearby competitors bid to serve the customer, and
the winner deploys the facility to meet the customer’s demand.*®

By categorically excluding any consideration of nearby fiber networks, Sprint’s experts
have proffered an analysis that leads to facially absurd results. For example, if a building has
only an ILEC connection, Sprint’s experts “count” that as an ILEC monopoly, even if Level 3,
XO, and Windstream all have fiber running down the street in front of the building and are
aggressively bidding for customers’ service in that building (and even if cable companies have
fiber facilities connected to the building). That is plainly incorrect. Indeed, Sprint’s approach,
which systematically wishes away the fact that CLECs have deployed extensive fiber networks
close enough to compete for the vast majority of demand, turns the 2013 Data Collection on its
head in ways that no reviewing court could endorse.

Sprint and other CLECs attempt to justify their extreme assumptions by arguing that it
can be expensive to deploy a new fiber lateral to a building, and that there are some cases where
it is not economically viable to deploy a new lateral (i.e., where the expected revenues from the
lateral would not offset the costs). But that is not a valid reason for ignoring all such

competition. As noted, XO and Windstream frankly concede that they can and do compete for

lighting-business-fiber/2015-05-12?utm_campaign=AddThis&utm_medium=AddThis&utm
_source=email#.\VXBs6aqx2TM.email.

“ Comments of AT&T Inc. at 7-8 & n.9, 16-17 & n.37 (filed Jan. 27, 2016) (“AT&T
Comments™). Professor Baker’s regression analysis recognized the need to assess “nearby”
competitive facilities. E.g., Baker Decl. { 43, 59.

% |srael-Rubinfeld-Woroch Analysis at 8-9.
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customers in buildings within up to [BEGIN HIGHLY CONFIDENTIAL] . [END
HIGHLY CONFIDENTIAL] miles of their fiber facilities. Moreover, XO states that it can and
does build out to locations where it can expect to earn modest revenues in the range of [BEGIN
HIGHLY CONFIDENTIAL] |l [END HIGHLY CONFIDENTIAL] per month.*
Moreover, this estimate likely overstates the actual revenue XO would need to recover, because
those figures are based on XO being able to recover its “capital expenditure” within [BEGIN
HIGHLY CONFIDENTIAL] [l Il [END HIGHLY CONFIDENTIAL] for a facility
that is likely to have a much longer useful life.”® In addition, claims that their ability to extend
fiber laterals to buildings can be costly due to the need to acquire rights of way, access to
conduit, and other costs of deploying fiber applies to both ILECs and CLECs. And as to conduit,
CLECs already have access to ILEC conduit at regulated rates.

Other CLECs argue that extending their fiber to new locations is justifiable only for
buildings with very high demand. But this claim can be fact-checked against the 2013 Data
Collection. Those data confirm that CLECs do indeed extend laterals to buildings with very low
demand. The data show that about [BEGIN HIGHLY CONFIDENTIAL]. [END HIGHLY
CONFIDENTIAL] percent of buildings with CLEC building connections serve less than 1.54
Mbps of bandwidth, and that [BEGIN HIGHLY CONFIDENTIAL] . [END HIGHLY
CONFIDENTIAL] percent of the buildings with CLEC locations serve customers with less than
20 Mbps of bandwidth.*® Level 3’s subsidiary, Time Warner Telecom, has also admitted that,

even in 2009, its “Target” businesses were “within a mile of TWTC’s fiber with 2+ DS1s of

%® Kuzmanovski Decl. § 15.

“"1d. 1 16.

*® |srael-Rubinfeld-Woroch Decl. § 48.
“1d. 1 49.
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bandwidth utilization.”® Thus, the data confirm that CLECs can and do extend fiber even to
buildings with relatively low demand, notwithstanding their attempts to pull the wool over the
Commission’s eyes.

The bottom line is that the CLECs’ testimony about the circumstances in which they
extend laterals confirms AT&T’s demonstration that CLEC competition is now essentially
ubiquitous. As Israel-Rubinfeld-Woroch showed in their opening paper, the Data Collection
indicates that competitors have deployed facilities in almost all MSA census blocks with special
access demand. XO and Windstream testify that they generally deploy laterals up to about
[BEGIN HIGHLY CONFIDENTIAL] . [END HIGHLY CONFIDENTIAL] miles of their
networks. AT&T showed that the average size of census blocks in MSAs with demand for
special access services is about one-seventh of a square mile, and that half are less than 0.02
square miles.®® Thus, the CLECs have conceded that they will build connections within a radius
that is in many cases larger than a census block — and the data confirm that CLECs have
networks in almost all census blocks that have special access demand.

Cable. Sprint’s experts also indefensibly exclude all special access competition from
cable companies, including both Ethernet and “best efforts” services. First, none of the CLECs

could or even tries to deny the importance of cable Ethernet and other fiber-based services. To

*® Time Warner Telecom, “Supplemental Earnings Information: Third Quarter 2009,” at 8 n.3.
>! See Israel-Rubinfeld-Woroch Analysis at 4.

%2 The CLECs’ only other argument for ignoring the fact that CLECs deploy laterals from their
fiber facilities is their assertion that CLECs deploy fiber laterals to buildings in only about
[BEGIN HIGHLY CONFIDENTIAL] [} [END HIGHLY CONFIDENTIAL] percent of
the census blocks where they have fiber facilities. But that percentage estimate includes census
blocks with fiber runs that have no special access demand. In fact, according to the 2013 data,
CLECs had deployed fiber to a building in more than [BEGIN HIGHLY CONFIDENTIAL]
[END HIGHLY CONFIDENTIAL] census blocks that actually have special

access demand.
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the contrary, Level 3 admits that it “adjusts the rates, terms and conditions on which it offers
dedicated services in response to competing cable company offers to provide Ethernet-over-fiber
or DSN-over-fiber services.”*® Excluding cable companies’ fiber-based services ignores a large
and rapidly growing segment of the marketplace: “‘[t]he Cable MSO segment remained the
fastest growing overall in 2014, garnering growth that considerably outpaced the Incumbent
Carrier and Competitive Provider segments.”* Thus, in just the past two years, “cable operators
have increased the penetration of business locations they serve by more than 50 percent while
ILEC penetration dipped nearly 14 percent.”*® That this rapid growth is not reflected in the 2013
data before the Commission only underscores that the competitive data before the Commission
actually understates the extent of competition — a consideration the Commission should take into
account as it weighs the evidence in this proceeding.

Second, there is no legitimate basis for excluding “best efforts” services offered by cable
companies. The CLECs claim that the Commission should ignore cable “best efforts” services
because they do not offer service level guarantees, but that blinks at reality: the notion that a 100
Mbps or faster best efforts service is not a substitute for a guaranteed 1.5 Mbps service is
untenable and defies marketplace facts. The record shows that “best efforts” services offered by
cable companies can and do compete against ILEC and CLEC special access services, especially

for lower bandwidth services. For example, XO’s Director of Product Analytics admits that XO

>3 McReynolds Decl. { 19.

> Vertical Systems Group, 2014 U.S. Cable MSO Ethernet LEADERBOARD (Mar. 16, 2015),
http://www.verticalsystems.com/vsglb/2014-u-s-cable-mso-ethernet-leaderboard/; see id.
(“[a]lready established in metro markets, leading cable companies are fortifying their Ethernet
offerings to meet the needs of larger businesses with regional and nationwide networks”).

> Sean Buckley, Cable operators taking greater share of large businesses, says analyst firm,
FierceTelecom (Sept. 21, 2015), http://www.fiercetelecom.com/story/cable-operators-taking-
greater-share-large-businesses-says-analyst-firm/2015-09-21.
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is “regularly competing” against cable companies for small and medium sized businesses, that it
“loses” small and medium-sized customers “to [cable] companies offering Best Efforts Internet,”
and that it has developed “products to this group of customers.”® Similarly, notwithstanding
Windstream’s extremely long discussion of these issues in its comments, Windstream’s website
advertises its “Ethernet Internet” service (with a 99.99% uptime guarantee) as a substitute for
best efforts cable.”” These CLECs clearly view cable “best efforts” services as a direct
competitor to other business services with service level agreements.® And cable companies,
with their near ubiquitous networks, are especially well positioned to compete for much of the
existing and very substantial growth in demand for data by businesses.>®

AT&T has had a similar experience with best efforts cable services. When a customer
cancels an AT&T DS1 special access service in favor of a competitive offering, AT&T’s sales

team attempts to determine the competitor to which the customer switched. Those data show

*® Declaration of James A. Anderson § 33 (“Anderson Decl.”), attached to the XO Comments.

> See Windstream, “Ethernet Internet,” http://www.windstreambusiness.com/products/

enterprise-network-services/dedicated-internet-services/ethernet-internet  (directly comparing
Windstream’s Ethernet Internet service to “cable Internet”).

% Windstream argues at length that many business customers need Service Level Agreements
that include guaranteed up time, performance standards, quality of service levels, security
standards, and so on, which renders “best efforts” services inadequate as a substitute.
Windstream at 10-30. In fact, providers offer a wide range of “classes” of SLAs (with differing
prices), which means that customers choose the combination of price, SLA class, and other
features that best fits their needs. For many business customers, the lower price of best efforts
cable services offsets the benefits of the services with higher SLAs. Israel-Rubinfeld-Woroch
Decl.  61.

 TDS has likewise previously explained that small businesses with 10 or fewer employees
comprise more than 75% of its market and that many of these same customers “have different
needs than larger companies and at time compromise on their preference for reliable and secure
service by downgrading to best efforts broadband internet access service [presumably supplied
by cable companies] for cost savings.” EX Parte Letter from Thomas Jones (TDS) to Marlene H.
Dortch (FCC), WC Docket No. 05-25 (Mar. 26, 2015), Butman Decl. at 175, 15. These
statements strongly indicate that TDS is competing with the cable companies for 75% of its
customer base.
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that, for the thirteen-month period from November 2014 through November 2015, a very
substantial portion of AT&T’s competitive losses were to cable companies and a significant
portion of those losses were to best efforts cable services.

The CLECs attempt to downplay this competition from best efforts cable services by
arguing that they are not taking any actions to win back customers lost to cable best efforts
services. As explained below, that is not true for AT&T. But even if it were true, that would not
mean that ILEC prices are not constrained by this competition from cable companies. The fact
that an increase in price would cause customers to migrate to best efforts cable services is a very
significant competitive constraint, and it would thus be arbitrary to ignore competition from best
efforts services in their entirety as the CLECs propose.®

In any case, AT&T is actively responding to competition from cable, including in the
development of the next-generation products and services that will replace legacy TDM-based

DSn services. As just one example, [BEGIN HIGHLY CONFIDENTIAL] AT&T has

I (E\D HIGHLY CONFIDENTIAL]

“Market Shares.” Because they omit substantial sources of competition, the market
share analyses by Drs. Besen and Mitchell are fundamentally flawed. But even setting aside
these fatal flaws, the analyses do not show a lack of competition; rather, they actually show that
CLECs have a very substantial share of the marketplace. For example, market share tables on

which Professors Besen and Mitchell rely show that CLECs have deployed facilities to buildings

% |srael-Rubinfeld-Woroch Decl. §{ 54-61.
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in about [BEGIN HIGHLY CONFIDENTIAL] [l [END HIGHLY
CONFIDENTIAL] of all census blocks." Although Professors Besen and Mitchell treat this as
a low number, those census blocks contained about [BEGIN HIGHLY CONFIDENTIAL]
I (END HIGHLY CONFIDENTIAL] of the total bandwidth for special access
services sold by AT&T in 2013. Similarly, Drs. Besen’s and Mitchell’s market share metrics
show that, as of 2013, competitors accounted for [BEGIN HIGHLY CONFIDENTIAL] -
[END HIGHLY CONFIDENTIAL] of all revenues for high capacity connections (800 Mbps+)
and more than [BEGIN HIGHLY CONFIDENTIAL]. [END HIGHLY CONFIDENTIAL]
percent of all revenues for smaller (50-200 Mbps) connections — again ignoring cable companies.
Drs. Besen and Mitchell’s attempt to portray this marketplace as an ILEC monopoly is strongly
refuted by their own calculations.

1. THE CLECs’ PROPOSALS WOULD BE MASSIVELY IMPRACTICAL AND
WOULD ACHIEVE NO COMPETITION-RELATED GAIN.

Although the CLECs have not demonstrated any competition-related harms that would
require increased regulation of the legacy TDM-based services at issue (DS1s and DS3s), they
nonetheless propose sweeping new regulation of such services that would be extremely
impractical to administer as well as counterproductive. They argue that the Commission should
re-impose price caps on services that have received Phase Il relief,%? adopt new triggers that

would require inquiries on a much smaller geographic basis than MSAs,% and even calculate and

% Declaration of Stanley M. Besen and Bridger M. Mitchell, Table 2 (“Besen-Mitchell Decl.”),
attached to Sprint Comments.

%2 Comments of The Ad Hoc Telecommunications Users Committee at ii, 11-14 (“Ad Hoc
Comments™) (filed Jan. 27, 2016); Joint CLEC Comments at 9, 65-66; Sprint Comments at vi, 4,
80; Windstream Comments at 98-102; XO Comments at 55-57.

% Windstream Comments at 100-02 (advocating for pricing flexibility to be granted on a
building-by-building basis); XO Comments at v, 55 (arguing for the creation of “density zones”
within an MSA). See also Joint CLEC Comments at 19 (arguing that the relevant geographic
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impose a new X-Factor.** What makes these proposals all the more remarkable is that they are
typically offered in a single paragraph or two at the end of their comments, with no suggestion
whatsoever of how the Commission might actually go about designing and implementing the
complex systems of regulation they propose.® None of these proposals makes any sense.
Re-Imposition of Price Caps. A common CLEC refrain is that the Commission should
presume, on the basis of the CLEC studies discussed above, that ILECs have overwhelming
market power everywhere, with the exception of buildings that have three or more CLEC
connections.®® Relying on this assumption, the CLECs urge the Commission to re-impose price

caps on TDM services currently subject to Phase I1 relief.”’

market for market analysis is “‘service to each customer location served by a dedicated
service’”); Sprint Comments at 17-20 (arguing for analysis on an individual building basis).

% Ad Hoc Comments at 13 (“[T]he FCC must substantially reform or eliminate its pricing
flexibility rules, reverse forbearance in non-competitive markets, and update its price caps rules,
including the development of an ‘X’ factor based on a total factor productivity study.”); Joint
CLEC Comments at 9, 66-67 (“[T]he Commission should establish an appropriate prospective
‘X-factor’ so as to ensure reasonable prices for incumbent LEC dedicated services in the
future.”); Sprint Comments at iv, 5, 84-85, 88 (“The Commission also could perform an
econometric analysis to revise, in part, the X-factor, which historically governed the growth rate
of special access not subject to pricing flexibility.”).

% E g., Ad Hoc Comments at 12-14; Joint CLEC Comments at 64-67; Sprint Comments at 79-
86; Comments of TDS Metrocom, LLC at 29-30 (“TDS Metrocom Comments”) (filed Jan. 27,
2016); XO Comments at 55-57.

% E g., Joint CLEC Comments at 7-8, 49-51 (arguing that effective competition exists only at
individual locations that are currently served by an ILEC and three CLECs); Sprint Comments at
21-25, 29-30, 87 (arguing that effective competition exists only at individual locations that are
currently served by an ILEC and two CLECs); Windstream Comments at 47-48, 100 (arguing
that effective competition exists only at individual locations where three or four LECs have last-
mile facilities that currently serve the location). See also XO Comments at 35 n.141, 51-52
(“For competition to exist, at least Four facilities-based CLECs need to be present in the
geographic market”).

%7 Ad Hoc Comments at ii, 11-14; Joint CLEC Comments at 9, 65-66; Sprint Comments at vi, 4,
80; Windstream Comments at 98-102; XO Comments at 55-57.
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None of these CLECs, however, has even begun to explain how (or why) the
Commission should pursue such re-regulation of TDM services. The Data Collection does not
contain the sort of data that the Commission would need to determine price cap levels. Even
Professor Baker’s analysis of prices was merely an attempt to show market power, not an attempt
to determine the “correct” price levels (and even with all of the design and data errors that biased
his results, as explained above, he did not find large price differences between the “monopoly”
buildings and the buildings with four or more competitors).

Equally important, the CLECs’ proposals would be even more impractical considering
that all of the CLECs concede that nationwide price caps would be inappropriate. Rather, the
CLECs acknowledge that pricing flexibility relief would be appropriate at least in buildings or
census blocks with multiple CLEC connections,”® and perhaps in larger areas, such as central
business districts, that have a concentration of such buildings.”® But these concessions simply
return the Commission to AT&T’s point that re-imposing price caps in Phase Il MSAs would
really entail re-imposing caps on small geographic sub-units in those MSAs outside of the main

business districts where most of the special access demand resides.”” There is no logical or

% E.g., Windstream Comments at 100 (asserting that price cap regulation should be reinstated in
all areas, with the possible exception of buildings that are currently served by four LECs). See
also Sprint Comments at 80 (arguing that “there is almost no competition anywhere in the
special access marketplace,” but acknowledging that “the Commission may find that there are
some geographic areas that are sufficiently competitive to warrant pricing flexibility”).

% X0 Comments at 52-53 (asserting that pricing flexibility for DSn channel terminations can be
granted within a Central Business District where more than 66% of the square footage of
buildings have four or more competitors that currently have deployed facilities in buildings over
which TDM services are offered).

O Eg., AT&T Comments at 20.
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practical justification for going to the considerable trouble of re-imposing price caps in a
smattering of demand-empty census blocks in the outlying areas of Phase 11 MSAs.”

These CLEC:s also ignore the considerable legal hurdles that must be surmounted in order
to re-impose price caps. Normally, the establishment of rates requires compliance with the
stringent standards for a prescription under Section 205 of the Communications Act. Section
205 provides that the Commission may order a carrier to offer its services on different rates or
terms only after it conducts a hearing and (1) makes definitive findings that the existing charges
or practices for these services are “in violation of any provisions of this chapter” and (2)
determines “what will be the just and reasonable” charges or practices “to be thereafter

observed.”"

Even if the application of price caps is not actually a prescription that requires
compliance with the hearing requirement of Section 205,” the re-imposition of such caps would
not be a simple matter.

When the Commission originally adopted price caps (in 1990), it set the caps at the level

of the then-existing rates, which had been determined in an old-fashioned rate-of-return rate

proceeding.”” The services here have not been subject to any rate regulation for many years; in

" see id.

2 47 U.S.C. §205; see also AT&T v. FCC, 487 F.2d 865, 872-80 (2d Cir. 1973) (express
Commission findings that the carrier-initiated rate is unjust and unreasonable and the prescribed
rate is just and reasonable “are essential to any exercise by the Commission of its authority” to
prescribe rates).

"3 See Report and Order and Second Further Notice of Proposed Rulemaking, Policy and Rules
Concerning Rates for Dominant Carriers, 4 FCC Rcd 2873, 11 894-95 (1989) (indicating that
the imposition of price caps implicates the Commission’s suspension authority under Section
204, 47 U.S.C. § 204, not its prescription authority under Section 205, because price caps do not
set individual rates, but instead merely reflect the Commission’s “‘tentative opinion’ about the
dividing line between reasonable and unreasonable rates”).

™ Second Report and Order, Policy and Rules Concerning Rates for Dominant Carriers, CC
Docket No. 87-313, 5 FCC Rcd 6786 (1990). See also Order and Notice of Proposed
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the case of some DSn services, almost 15 years. Accordingly, the Commission could not
lawfully just select a rate from thin air for such services that it believes to be in the zone of
reasonableness and force it on the ILECs in a price cap regime. Rather, to invoke the
Commission’s authority to regulate competition and to impose new rate regulation under
Sections 201 and 202, the proponents of regulation would have to clearly demonstrate that there
is a market failure that requires a regulatory solution. That would require the Commission to
make an affirmative showing that the ILECs’ current rates are unjust and unreasonable — i.e.,
completely outside the zone of reasonableness — before it could intervene, whether price caps
technically constitute a prescription or not.”” Indeed, the Commission has acknowledged that to
impose interim special access rate prescriptions, the “record would have to support the
conclusion that every . .. rate [and practice for] every MSA in which Phase 1l pricing flexibility
[or forbearance] has been granted violates section 201.”® As shown in the previous section, the
Commission could not possibly make any such predicate findings for TDM-based special access
services, given the intense competition in today’s marketplace.

Even if the Commission could lawfully conclude that the ILECs’ current rates are unjust
and unreasonable — which it could not — that would be just the beginning of the task, not the end,
because the Commission would also have to devise a price cap scheme that does a better job of

setting rates than its existing regulatory construct, and that would be a daunting task, even if the

Rulemaking, Special Access Rates for Price Cap Local Exchange Carriers, WC Docket No. 05-
25, 20 FCC Rcd 1994, 11 9-12 (2005) (discussing the history or price cap regulation).

> Moreover, to re-impose regulation on services from which it previously granted forbearance,
the Commission would have to support such regulation with “substantial evidence” relating to
current marketplace conditions. Comcast Corp. v. FCC, 579 F.3d 1, 6 (D.C. Cir. 2009); see also
Seattle Audubon Soc. v. Espy, 998 F.2d 699, 704-05 (9th Cir. 1993) (agency cannot rely on
“stale” evidence).

"® Brief for Federal Communications Commission, In re AT&T Corp., et al., No. 03-1397, 2004
WL 1895955, at *23-24 (D.C. Cir. filed Aug. 23, 2004) (emphasis in original).
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Commission believes that its existing framework is imperfect.”” For starters, determining a
defensible level for newly imposed price caps would require a full rate proceeding. The
Commission could not simply borrow other price capped rates to set rates for DSn services,
because the Commission cannot lawfully presume that the price cap rates are the *“correct” rates
for services that have been subject only to competitive forces for years. The existing price caps
were flawed from the outset because they were based on rates that resulted from years of rate-of-
return regulation,” and the caps since then have been reduced by X-Factors that were found to
be arbitrary”® and then arbitrarily reduced again in negotiations that led to the CALLS Order.*
Given this quarter century history of twists and turns, the Commission could not simply assume
that price cap rates reflect the proper measure of the rates that should exist in today’s competitive
market.

Nor could the Commission lawfully use other carriers’ rates as a benchmark. There is no
lawful basis upon which the Commission could conclude that the reasonableness of an ILEC rate

is somehow linked to the rate charged by another carrier facing an entirely different set of

" See, e.g., Tentative Decision and Request for Further Comments, Amendment of 47 C.F.R.
8§ 73.658(j)(1)(i) and (ii), the Syndication and Financial Interest Rules, 94 FCC 2d 1019, { 107
(1983) (acknowledging that the Commission “should not intervene in the market except where
there is evidence of a market failure and a regulatory solution is available that is likely to
improve the net welfare of the consuming public, i.e., does not impose greater costs than the evil
it is intended to remedy”); Cellco P’ship v. FCC, 357 F.3d 88, 96 (D.C. Cir. 2004) (the
Commission may adopt regulations only “upon finding that they advance a legitimate regulatory
objective”).

"8 Second Report and Order, Policy and Rules Concerning Rates for Dominant Carriers, 5 FCC
Rcd. 6786 (1990).

" Comments of AT&T, Inc., Special Access Rates for Price Cap Local Exchange Carriers, WC
Docket No. 05-25, at 40-41 (April 16, 2013) (“AT&T 2013 Comments”); USTA v. FCC, 188
F.3d 521, 525-26 (D.C. Cir. 1999).

8 see Sixth Report and Order, Access Charge Reform; Price Cap Performance Review for Local
Exchange Carriers; Low-Volume Long-Distance Users; Federal-State Joint Board on Universal
Service, 15 FCC Rcd 12962 (2000) (“CALLS Order”).
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regulatory and operational constraints. There may be a whole range of reasons for price
differences among carriers and the Commission has not even begun to assess those
considerations. Indeed, the Commission has long recognized that CLECs may offer lower prices
than incumbents because CLECs have complete control over where they provide service, and
they will normally choose to do so in the highest-density, cheapest market segments.* The only
defensible analysis of the market for legacy DSn services would have to account for the
differences between ILECs’ and CLECs’ offerings — and thus there could be no avoiding some
form of complex rate case.

X-Factor. Most of the CLECs would complicate the TDM price cap regime even further
by changing the X-Factor to make it a true productivity offset (rather than merely setting it equal
to inflation, as it is today).®* History teaches that this would be a very complicated endeavor, and
could not be done with the inadequate data that comprises the record in this proceeding. The
Commission has not attempted to estimate an X-Factor since the 1990s. Accordingly, the
Commission would have to start from scratch and conduct a massively complex proceeding to
establish a new X-Factor. Not only would such an inquiry be an enormous waste of resources,

but it would give rise to endless difficulties similar to those the Commission had in its previous

8 Memorandum Opinion and Order, In the Matter of Ameritech Corp. and SBC

Communications, Inc. For Consent to Transfer Control of Corporations Holding Commission
Licenses and Lines Pursuant to Section 214 and 310(d) of the Communications Act and Parts 5,
22, 24, 25, 63, 95, and 101 of the Commission’s Rules, 14 FCC Rcd 14712, 192 (1999)
(competition is typically introduced when “entrants attempt[] to win consumers’ business with
lower prices and improved services, and [when] incumbents [a]re forced in turn to respond to the
entrants or lose customers”); see also Seventh Report and Order and Further Notice of Proposed
Rulemaking, In the Matter of Access Charge Reform and Reform of Access Charges Imposed By
Competitive Local Exchange Carriers, 16 FCC Rcd. 9923, 1 37 (2001) (“it is highly unusual for
a competitor to enter a market at a price dramatically above the price charged by the incumbent,
absent a differentiated service offering”).

82 E.g., Ad Hoc Comments at 13; Joint CLEC Comments at 9, 66-67; Sprint Comments at 5, 84-
85, 88.
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X-Factor proceedings. The Commission’s first and only real attempt to measure productivity
gains under price caps came in 1997 (based on data from the early 1990s), when the Commission
adopted a 6.5% X-Factor after a long and painstaking rulemaking proceeding.* The D.C.
Circuit vacated it as arbitrary.* Although the Commission re-adopted a 6.5% X-Factor in 2000
in the CALLS Order, it was adopted not as an estimate of productivity gains but as a transitional
mechanism to reach negotiated rate levels®® — and even then the Fifth Circuit held that it was
arbitrary.®® If the Commission were to change the status quo by selecting a new X-Factor, it
would have to open a new rulemaking proceeding to grapple with the numerous methodological
productivity measurement questions that the D.C. Circuit cited in its 1999 remand.?” Any such
proceeding would soak up a disproportionate amount of time and resources for all parties
involved, only to achieve dubious gains in the accuracy of the X-Factor. Intractable litigation
would be almost inevitable, with a high likelihood of judicial reversal. And in all events, the

TDM services at issue are on a path to wind-down and retirement, and thus there is no reason for

8 Fourth Report and Order in CC Docket No. 94-1 And Second Report And Order In CC Docket
No. 96-262, Matter of Price Cap Performance Review for Local Exchange Carriers; Access
Charge Reform, 12 FCC Rcd. 16642, 16645 (1997).

8 U.S. Telephone Ass’n v. FCC, 188 F.3d 521, 525-26, 531 (D.C. Cir. 1999) (holding that the
Commission had “failed to state a coherent theory supporting its choice” of the X-Factor).

8 See CALLS Order 740 (the negotiated X-Factor is not a true “productivity estimate” but
merely a “method to reduce rates to certain levels”).

8 Texas Office of Public Utility Counsel v. FCC, 265 F.3d 313, 328-29 (5th Cir. 2001) (“The
new X-Factor suffers from the same infirmity as the prior one: the FCC has failed to show a
rational basis as to how it derived the 6.5 percent figure.”).

8 See Further Notice of Proposed Rulemaking, Price Cap Performance Review for Local
Exchange Carriers; Access Charge Reform, 14 FCC Rcd. 19717, 11 20-39 (1999). Such a
proceeding would be exponentially more difficult than the prior ones because the Commission
has never attempted to determine an X-Factor for a single service, nor has any proponent of re-
regulation proposed a coherent method for doing so.
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the Commission to make an extraordinary effort to measure the “productivity” gains in these
rapidly declining services.

Volume Commitments. Several CLECs also repeat the arguments they have made against
volume commitments in certain TDM tariffs that are at issue in the parallel tariff investigation.®®
AT&T has refuted those arguments in detail in that proceeding and will not repeat that
discussion here.®® Suffice it to say, however, all of these CLEC complaints deal solely with
wholesale rates, and it is worth noting that Level 3, XO, and Windstream hired their own expert,
Professor Baker, who ran regression analyses looking for statistically significant evidence of
market power in the ILECs’ wholesale rates and could not find any such evidence.*®

1.  THE COMMISSION MAY NOT RE-IMPOSE RATE REGULATION ON IP-
BASED SPECIAL ACCESS SERVICES.

Several commenters urge the Commission to regulate IP-based special access services,
including by re-imposing rate regulation.” The Commission cannot lawfully do so, however,
because these requests are beyond the scope of this proceeding. The Commission did not
provide valid notice that it is considering the regulation of IP-based special access services. In
addition, the requested regulation would require the Commission to reverse several prior

forbearance decisions, which it could not do apart from a new rulemaking. Finally, the

8 E.g., Joint CLEC Comments at 5-6, 9, 42-48, 65; Sprint Comments at v, 81-82; Windstream
Comments at 56-59; XO Comments at 40-42.

8 See Brief of AT&T Inc. In Support of Its Direct Case, Investigation of Certain Price Cap
Local Exchange Carrier Business Data Services Tariff Pricing Plans, WC Docket No. 15-247
(Jan. 8, 2016).

% Baker Decl. § 62.

%% Joint CLEC Comments at 56-60, 65-66; Sprint Comments at 85-86; TDS Metrocom
Comments at 7-13, 29-31; Windstream Comments at 83-97; XO Comments at i, 1-2, 44, 53-55,
57; Ad Hoc Comments at 14-17; Comments of INCOMPAS at 11-16 (“INCOMPAS
Comments”) (filed Jan. 27, 2016).
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Commission does not have a sufficient record to undertake the complex task of establishing rates
for IP-based special access services. These multiple legal barriers are insurmountable.

Even if the Commission could lawfully regulate IP-based special access services in this
proceeding, however, the 2013 Special Access data confirms that such regulation is unwarranted
because these services are highly competitive. AT&T has demonstrated that competitors have
deployed facilities to compete for virtually all business establishments with special access
demand.” As noted, even the CLECs’ own analyses show that CLEC market share metrics for
services ranging from 50 Mbps and higher confirm that CLECs have captured [BEGIN
HIGHLY CONFIDENTIAL] - [END HIGHLY CONFIDENTIAL] of the demand. And
third party analyses confirm that Ethernet competition is robust, with Level 3 being the second
largest provider and cable companies all within the top eight providers in terms of port share.”
All of this is consistent with the Commission’s own findings in 2007 that “[t]here are a myriad of
providers prepared to make competitive offers to enterprise customers demanding packet-
switched data services located both within and outside any given incumbent LEC’s service

territory.”®* On this record, there is no legitimate basis for regulating Ethernet services.

% AT&T Comments at 11-17; Israel-Rubinfeld-Woroch Analysis, Section 11.B.

% Vertical Systems Group, Mid-Year 2015 U.S. Carrier Ethernet LEADERBOARD,
http://www.verticalsystems.com/vsglb/mid-year-2015-u-s-carrier-ethernet-leaderboard/.

% Memorandum Opinion and Order, Petition of AT&T Inc. for Forbearance Under 47 U.S.C.
8 160(c) from Title Il and Computer Inquiry Rules with Respect to its Broadband Services, 22
FCC Rcd. 18705, 1 22 (2007) (“AT&T Forbearance Order™).
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A. The Commission Cannot Lawfully Regulate IP-based Special Access Services
In This Proceeding.

1. The Commission has not provided any valid notice that it is
considering the regulation of IP-based special access services.

Under the APA, the Commission can promulgate only rules for which it has provided
public notice.* To satisfy the notice requirement, the Commission “must describe the range of

"% and “make its views known to the

alternatives being considered with reasonable specificity
public in a concrete and focused form so as to make criticism or formulation of alternatives
possible.”®” The Commission cannot “pull a surprise switcheroo on regulated entities” by

adopting rules that are unaddressed by the relevant NPRM.*® Such adoption is a “‘fundamental

1799

flaw’” that “almost always requires vacatur.
The Commission cannot lawfully adopt rules regulating IP-based special access services
in this proceeding because the Notice does not place the possible re-regulation of such services at
issue. In fact, it does not even mention those services in connection with the proposed rule
changes.'® Rather, the entire focus of the Notice, and the only issue on which it seeks comment,

is whether or how the Commission should modify its pricing flexibility rules.** Since those

rules apply only to legacy DS1 and DS3 services, and not to packet-based Ethernet services,

% 5 U.S.C. §553(b)(3) (a notice of proposed rulemaking must include “either the terms or
substance of the proposed rule or a description of the subjects and issues involved”).

% Horsehead Res. Dev. Co. v. Browner, 16 F.3d 1246, 1268 (D.C. Cir. 1994) (per curiam)
(internal quotation marks omitted).

%" Home Box Office, Inc. v. FCC, 567 F.2d 9, 36 (D.C. Cir. 1977).

% Environmental Integrity Project v. EPA, 425 F.3d 992, 996 (D.C. Cir. 2005).

% Allina Health Servs. v. Sebelius, 746 F.3d 1102, 1110 (D.C. Cir. 2014) (citation omitted).
1% Notice 1 80-90.

101 See id. 57 (“Once the data are collected and analyzed, we may modify the existing pricing
flexibility rules or adopt a new set of rules that will apply to requests for special access pricing
flexibility.”).
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there is no way to read the Notice as teeing up the possible re-regulation of packet-based

2

Ethernet services.'®® Indeed, the Commission specifically acknowledges that “as a result of a

series of forbearance proceedings, the scope of services affected by the [earlier] Special Access
NPRM narrowed considerably.”%

The commenters proposing that the Commission regulate Ethernet services in this
proceeding do not point to anything in the Notice that places the possible regulation of IP-based
special access services at issue. TDS argues that regulation of Ethernet services is a “logical
outcome” of the Notice because the Data Collection included such services and the Commission
stated that it intended to perform a “multi-faceted market analysis of the special access
market.”*** That the Commission developed a record about the entire special access marketplace
should not be surprising, because the development of Ethernet alternatives has enormous
implications for how TDM services, which are the subject of the Notice, should be regulated.
The fact remains, however, that the Commission did not put parties on notice that it was
considering rule changes with respect to Ethernet services themselves.

Some commenters suggest that the Commission provided valid notice in the 2007

forbearance orders, in which it left open the possibility of revisiting its regulatory approach for

102 Because the Notice does not mention or discuss re-regulation of IP-based special access
services, such re-regulation could not be defended as a “logical outgrowth” of the Notice. See
Environmental Integrity Project, 425 F.3d at 996 (*“an agency’s proposed rule and its final rule
may differ only insofar as the latter is a logical outgrowth of the former”) (internal quotation
omitted). The “logical outgrowth” doctrine “does not extend to a final rule that finds no roots in
the agency’s proposal because ‘[sJomething is not a logical outgrowth of nothing.”” Id. (quoting
Kooritzky v. Reich, 17 F.3d 1509, 1513 (D.C. Cir. 1994)).

103 Notice 7 9.
104 TDS Metrocom Comments at 12-13 (citing Notice 11 17, 67).
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packet-based services.'® This argument, however, ignores the APA’s requirements. The
Commission may be free to revisit its regulatory approach, but the APA requires that it do so by
initiating a proceeding through a public notice that provides fair warning of the rules it is
considering. Here, the Commission did not provide any warning, much less fair warning, in the
Notice of the possible re-regulation of IP-based special access services.'*

2. The Commission has no legal authority to “reverse” forbearance for
IP-based special access services in this proceeding.

Even if the Commission had provided valid notice that it would consider regulation of IP-
based special access services in this proceeding, it would have to overturn several prior
forbearance decisions. Several commenters urge the Commission simply to “reverse” those
decisions in this proceeding.!®” These commenters ignore that the Commission does not have

authority to “reverse” forbearance decisions apart from a new rulemaking.

1% Sprint Comments at 86 & n.249; Windstream Comments at 90 & n.287; INCOMPAS
Comments at 13; see AT&T Forbearance Order 1 28 n.120 (“We note that the Commission has
the option of revisiting this forbearance ruling should circumstances warrant.”); Ad Hoc
Telecomms. Users Comm. v. FCC, 572 F.3d 903, 911 (D.C. 2009) (noting that the grants of
forbearance were not “chiseled in marble”).

196 commenters likewise attempt to sidestep the APA’s notice requirements when they argue that
the Commission’s statements in other proceedings put parties on notice that the Commission was
considering new regulation for Ethernet services in this proceeding. See, e.g., TDS Metrocom
Comments at 13; INCOMPAS Comments at 12-13 & n.31. The Commission’s passing
statements about IP-based special access services in other proceedings cannot satisfy its
obligation to provide specific and concrete notice of the regulatory alternatives it is considering
in the relevant NPRM. INCOMPAS (at 12 n.31) is wide of the mark in claiming that a post on
AT&T’s Public Policy Blog shows that AT&T was on notice that the Commission was
considering new rules for Ethernet services in this proceeding. That post merely noted that the
Commission’s Special Access Data Collection included Ethernet services.

197 Sprint Comments at 86; Windstream Comments at 88-91; Ad Hoc Comments at 14-17.
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In 2007, the Commission granted forbearance from rate regulation with respect to
Ethernet services.'®® It granted this relief because it found that “there are a myriad of providers
prepared to make competitive offers to enterprise customers demanding packet-switched data
services located both within and outside any given incumbent LEC’s service territory,” including
“many competitive LECs, cable companies, systems integrators, equipment vendors, and value-
added resellers.”® For that reason, the Commission granted forbearance from dominant carrier
tariff filing and cost support requirements, although it made clear that Sections 201 and 202 and
the Section 208 complaint process would continue to apply.**°

Section 10 of the Communications Act does not provide for “reversal” of a forbearance
ruling.'**  The plain terms of this section provide only for an affirmative petition asking the
Commission to exercise its forbearance authority, and they spell out the substantive standards

and procedural requirements that govern such petitions. Section 10 makes no mention of any

other type of petition, such as a petition to reverse forbearance.'** Congress designed Section 10

108 AT&T Forbearance Order. The D.C. Circuit affirmed. Ad Hoc Telecomms. Users Comm. V.
FCC, 572 F.3d 903 (D.C. Cir. 2009).

199 AT&T Forbearance Order § 22.

10 1d, 99 17-51. The Commission also granted forbearance from its antiquated, BOC-specific

Computer Inquiry rules, but it retained the non-BOC Computer Inquiry requirement that AT&T
offer the underlying basic transmission to enhanced service providers on a nondiscriminatory
basis. Id. 1 52-62.

111 47 U.S.C. § 160. Notably, the Commission never has reversed a forbearance determination.
Austin Schlick, General Counsel, FCC, A Third-Way Legal Framework for Addressing the
Comcast Dilemma, at 9 (May 6, 2010), available at http://hraunfoss.fcc.gov/edocs_public/
attachmatch/DOC-297945A1.pdf (“Schlick Statement”) (“The difficulty of overcoming section
10’s deregulatory mandate and a prior agency finding in favor of forbearance is illustrated by the
fact that the FCC has never reversed a forbearance determination made under section 10, nor one
made for wireless under the similar criteria of section 332(c)(1).”).

112 \When Congress wanted to grant such authority, it knew how to do so. Compare 47 U.S.C.
8 271(d)(6) (expressly providing for suspension or revocation of BOC interLATA authority upon
a showing that the original conditions for such authority are no longer met).
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forbearance this way to prevent lingering regulatory uncertainty over forbearance decisions,

because such uncertainty would stifle industry investment in broadband networks and

3 114

innovation.*** Forbearance thus is not an “on/off” switch that may be flipped willy-nilly.
Once forbearance has been granted, the only statutory mechanism for imposing new regulation —
and especially the type of sweeping and detailed rate regulation that some commenters propose —
is through the Commission’s general rulemaking and other regulatory authority under Section
201(b) and the APA.'*®

Accordingly, if the Commission were to move forward with re-regulation here, the
proponents of re-regulation would bear the heavy burden of demonstrating that regulatory
intervention is affirmatively necessary in light of changed circumstances, and any such

regulatory reversal would have to take place in the context of a notice-and-comment rulemaking

proceeding teeing up that issue.

113 Congress has repeatedly underscored the Commission’s duty to rely first on market forces to
promote the deployment of advanced services to all Americans. In the preamble to the 1996 Act,
Congress explained that the Act’s overarching purpose is “[t]o promote competition and reduce
regulation in order to secure lower prices and higher quality services for American
telecommunications consumers and encourage the rapid deployment of new telecommunications
technologies.” Preamble to the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat.
56 (“1996 Act”) (emphasis added). In section 706 of the 1996 Act, Congress further directed the
Commission to “encourage the deployment on a reasonable and timely basis of advanced
telecommunications capability” by adopting a policy of “regulatory forbearance” and other
measures to “remove barriers to infrastructure investment.” 47 U.S.C. 8§ 1302(a) (emphasis
added).

1% The notion of “reverse forbearance” is also inconsistent with Section 10’s “deemed granted”
provision. The “deemed granted” provision would be rendered a nullity if the next day the
Commission could simply reverse the grant of forbearance.

15 TDS correctly notes that the Commission has legal authority to regulate Ethernet rates
pursuant to Sections 201 and 202, and did not grant forbearance with respect to those provisions.
TDS at 9-12. But the fact that the Commission may find that a particular rate or practice violates
section 201 or 202 does not mean that the Commission may simply reimpose the regulations
from which it forebore without a rulemaking proceeding.
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Nor can the Commission simply flip a switch and re-impose, without change, ten-year-
old regulations that were in place immediately prior to forbearance. As is the case whenever the
Commission establishes new rules, any reversal of forbearance would have to be accompanied
by a cogent explanation of why the particular regulations that are being imposed are necessary
and appropriate. It cannot simply be assumed, and is certainly not the case, that a regulatory
regime from ten years ago meets that test. Thus, the re-imposition of rate regulation would
necessarily require the Commission to design new rules to establish rate levels and tariffing for
services that have been exempt from such rules for years — a task that is well beyond the scope of
this proceeding (and should not be undertaken in any proceeding).

Windstream is similarly misguided in arguing that even if the Commission does not
“reverse” its forbearance rulings in this proceeding, it should “reaffirm” that Ethernet services
that were not specifically listed in the carriers’ forbearance petitions or offered at the time of
forbearance “are still subject to tariffing and rate regulation.”*!® First, Windstream misreads the
forbearance orders and AT&T’s forbearance petition."” AT&T’s Petition requested forbearance
from the services listed in “Appendix A” to the Petition.’*® In Appendix A, AT&T listed
“Ethernet-Based Service,” which it described as a service that provides “point-to-point and/or
Local Area Network connectivity by utilizing Ethernet protocol technology” and that “transmits
1119

variable length packets and typically operates at speed in the range of 50 Mbps to 10 Gbps.

The Commission then granted forbearance for the “broadband services that AT&T currently

118 \Windstream Comments at 92-97.

117 petition for Forbearance, Petition of AT&T Inc. for Forbearance Under 47 U.S.C. § 160(c)
from Title Il and Computer Inquiry Rules with Respect to Its Broadband Services, WC Docket
No. 06-125 (filed July 13, 2006) (“AT&T Petition”).

18 AT&T Petition at 9 n.22.
119 1d., Appendix A.
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offers and lists in its petition[].”*?° AT&T at that time offered Ethernet services with the
functionality described in Appendix A. AT&T therefore obtained forbearance for all such
Ethernet services. The Ethernet services that AT&T offers today also meet the description of
Ethernet services in Appendix A and thus fall within the AT&T Forbearance Order.

Contrary to Windstream’s assertion, the AT&T Forbearance Order is not limited to
Ethernet services with identical features to those AT&T offered in 2007. As noted, the
Forbearance Order expressly provided that forbearance applied to all Ethernet services as
described in Appendix A to AT&T’s Petition, which contains a broad description of those
services. Moreover, Windstream’s reading of that order would lead to patently absurd and
indefensible results. Under its reading, a carrier providing a service that is so competitive as to
have warranted deregulation through forbearance would be unable to respond to competition and
the evolving dictates of the marketplace by updating its service without losing the service’s
deregulated status. Windstream’s position would thus relegate ILEC providers of the most
competitively provided services to the sidelines — which may well be what Windstream would
like, but is completely antithetical to any reasonable public policy. It would be doubly arbitrary
here insofar as Verizon’s petition for forbearance from Title Il for all Ethernet services was
deemed granted in 2006.**" There is no legitimate basis for denying AT&T and other ILECs the
more modest relief they have enjoyed for most of the last decade based on Windstream’s tortured

argument.

12014, 1 40.

121 See FCC News Release, Verizon Telephone Companies’ Petition for Forbearance from Title
Il and Computer Inquiry Rules with Respect to their Broadband Services Is Granted by
Operation of Law, WC Docket No. 04-440 (rel. Mar. 20, 2006).
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3. Regulation of Ethernet Services Would Not Serve the Public Interest
Even if There were a Marketplace Problem to Fix.

Regulating ILEC Ethernet services would be all the more harmful given how
extraordinarily difficult it would be for the Commission to come up with the “right” prices and
the “right” regulatory regime. As noted above, the public interest is not served by replacing an
imperfect market-based solution with an even more imperfect regulatory mechanism. Indeed,
any time the Commission regulates some participants in an industry, but not others, it skews the
market and opens the door to ceaseless regulatory gamesmanship. Instead of focusing their
efforts exclusively on winning in the marketplace, carriers focus their efforts on winning in the
regulatory arena. And there are real costs to that process. But those costs are magnified
exponentially when the asymmetrical regulation the Commission is considering requires a host
of subjective — some would say arbitrary — judgments. How would the Commission regulate
Ethernet rates? A price cap regime? If so, how would the Commission initialize price cap rates,
given that Ethernet services have not been subject to regulation for years? How would the
Commission determine exogenous cost factors and price cap indices? How would the
Commission adapt its regulatory requirements in a fast-changing marketplace? None of these
questions would have easy answers, but one thing is certain: it would take years to develop
them, years characterized by contentious proceedings, much litigation, and enormous regulatory
uncertainty. And at the end of the day, if the Commission were finally able to sustain a new
regulatory regime, that regime would be outdated before it even took effect. It would be a
paradigmatic example of a “fix” that is worse than the problem, all the more so because, as

discussed, there is no problem to fix.

45



REDACTED - FOR PUBLIC INSPECTION

B. There is No Market Failure in Ethernet Services That Could Justify
Reregulation in all Events.

The CLECs fail to offer any legitimate evidence of a market failure that could justify
regulation of Ethernet services. Rather, the CLECs press scattershot and unsupported claims
either that AT&T is executing a “price squeeze” in Ethernet services, or that the terms and
conditions of certain TDM portability plans are “forcing” them to purchase Ethernet from
AT&T. These claims are meritless.

Price Squeezes. The CLECs argue that ILEC Ethernet wholesale prices are not
sufficiently below ILEC retail prices to enable competitors to successfully compete for
customers in buildings where they purchase ILEC Ethernet services at wholesale.*?? This
argument is refuted in its entirety by the enormous success competitors have had in using ILEC
facilities to compete for Ethernet customers. As noted, CLECs and cable companies are all
among the top eight Ethernet providers in terms of port share, with Level 3 being the second
largest provider.'?®

Moreover, the Commission has never found it necessary to mandate a gap between
wholesale and retail rates for dedicated services. Even for TDM-based DSn-level services in
areas where ILECs have not been given pricing flexibility, ILECs are simply required to offer the
same tariffed price to all customers, whether wholesale or retail customers. Similarly, in the

antitrust context, the Supreme Court has rejected arguments that this type of “price squeeze”

122 See, e.g., Joint CLEC Comments at 67; TDS Metrocom Comments at 25-30; Windstream
Comments at 49-56, 75-77; XO Comments at 43, 56-57.

128 \fertical Systems Group, Mid-Year 2015 U.S. Carrier Ethernet LEADERBOARD,
http://www.verticalsystems.com/vsglb/mid-year-2015-u-s-carrier-ethernet-leaderboard/.
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raises antitrust concerns.'?*

Because of the inherent economic implausibility of such claims,
price squeezes are rarely attempted and even more rarely succeed.

In all events, the CLECs have provided no evidence of a legitimate price squeeze. They
simply assert that ILECs’ retail prices are lower than the CLECs’ costs of providing Type 1l

connections.*?®

They do not provide any actual evidence beyond mere assertions based on
supposed data that has not been shared with the Commission or the ILECs and thus cannot be
confirmed or evaluated. Moreover, the assertions by some of the CLECs alleging price squeezes
are contrary to public statements made by their executives. For example, the manager of
commercial product management for TDS Telecom admitted in May, 2015 that, with respect to
“AT&T’s Switched Ethernet,” TDS can “buy the service for a competitive price [and] make a
few bucks on it.”*%

XO is the only commenter that purports to provide some specificity, but its arguments
only confirm that the CLECs’ arguments are based on incorrect information. XO purports to

identify specific locations where AT&T’s retail prices are below XO’s “cost” plus a large

“return” for Type Il Ethernet services, and concludes that AT&T’s prices exceed XO’s costs in

124 The Court has noted that such claims attempt to “join a wholesale claim that cannot succeed
with a retail claim that cannot succeed,” and “[t]Jwo wrong claims do not make one that is right.”
Pacific Bell v. Linkline, 129 S. Ct. 1109, 1123 (2009). The wholesale claim fails because when
(as here) a firm has no antitrust duty to deal with its competitors at wholesale, it has no duty to
deal under the terms and conditions that its rivals prefer. Id. at 1119. The retail claim would be
available only if the complainant could make the rigorous showings to establish “predatory
pricing,” which could not be done here. Id. at 1120. Accordingly, the Court rejected the
plaintiffs’ “price squeeze” claim as “an amalgamation of a meritless claim at the retail level and
a meritless claim at the wholesale level.” Id.

125 Eg., Joint CLEC Comments at 5, 26, 67; Sprint Comments at 43, 76; TDS Metrocom
Comments at 3, 24-27, Windstream Comments 49-56; XO Comments at 43.

126 sean Buckley, TDS takes three-pronged approach to lighting business fiber, FierceWireless
(May 12, 2015), available at http://www.fiercetelecom.com/story/tds-takes-three-pronged-
approach-lighting-business-fiber/2015-05-12?utm_campaign=AddThis&utm_medium=AddThis
&utm_source=email#.VXBs6aqx2TM.email.
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these buildings.**’

Wholly apart from the fact that a price squeeze is a strategy to acquire market
power, not to win business in a particular building, XO’s claims, even with respect to those
buildings, are off-base. AT&T has reviewed those locations and has determined that it does not
even have a fiber connection to a significant portion of the buildings on XO’s list and, with
respect to the buildings on XO’s list to which AT&T has deployed fiber, many of those have
fiber connections by competitors (or competitive fiber within 50 feet). AT&T obviously cannot
implement a price squeeze in buildings where it has no fiber connection or in buildings where a
competitive provider exists, because the competitive provider can offer the wholesale (or retail)
service. Moreover, XO’s rate comparisons do not identify the type of services being compared.
AT&T offers Ethernet service with up to four classes of service, and the prices for these services
vary substantially.

As noted, beyond the building list provided by XO, no CLEC alleging price squeezes has
provided any data that would allow the Commission to evaluate those claims. They argue that
price squeezes can exist when they offer services using Type Il connections, i.e., connections
that combine a CLEC’s own transport facilities with ILEC last mile facilities. Therefore, to
evaluate the CLECs’ claims, it would be necessary to know the CLECs’ costs of providing the
transport component. None of the CLECs provide this information. Instead they simply
compare ILEC retail prices to the retail prices that they would like to charge to earn high returns.
That, however, does not establish a price squeeze.

This lack of proof is not surprising, because the Commission itself has repeatedly found

that vertical foreclosure predation claims are rarely credible in dynamic telecommunications

127 X0 Comments at 43: Anderson Decl. {1 19-24 & Exh. D.
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markets.?®

For example, the Commission has rejected claims that ILECs could use market
power in local services to effect vertical price squeezes in downstream markets, where, as here,
the presence of numerous established carriers with sunk investments in national networks renders
improbable any claim that an ILEC could recoup forgone profits.”?® The Commission should
also reject CLECs’ current claims because the evidence shows that there is vigorous competition
in the Ethernet marketplace. It is therefore untenable that AT&T, with its modest market share,
could drive out competitors.

Windstream’s related assertion that AT&T is “charging far more for comparable
wholesale inputs when they transmit traffic in an IP, rather than TDM format, especially at lower
speeds” is simply wrong. According to Windstream’s comments, “[a] comparison of the prices
for TDM and Ethernet services at the AT&T Kings Point, Florida wire center shows that the
tariffed monthly price for [a] 1.5 Mbps circuit, i.e., a DS1 connection, is $126 per month under a
36-month commitment plan, while AT&T’s wholesale guidebook lists the price of a comparable

Ethernet connection of 2 Mbps at $1,075 per month on a three-year term.** But as Windstream

is well aware, wholesale customers often negotiate prices well below those listed in the

128 See AT&T/TCI, 14 FCC Rcd. at 3215, 1 118 n.327 (1998) (“We find that firms in dynamic
industries such as telecommunications generally do not have the incentives to engage in
predatory practices, because the success of such practices rests on a series of speculative
assumptions”); Rules and Policies on Foreign Participation in the U.S. Telecommunications
Market, 12 FCC Rcd. 23891, 1 199 n.405 (1997); see also Matsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 588-91 (1986) (predatory conduct that requires profit sacrifice
is “rarely tried, and even more rarely successful”).

129 gee, e.g., Application by SBC Communications Inc., et al. for Authorization to Provide In-
Region, InterLATA Services in California, 17 FCC Rcd. 25650, {1157-59 (2002); see also
WorldCom, Inc. v. FCC, 238 F.3d 449, 458-59 (D.C. Cir. 2001) (“the presence of facilities-based
competition with significant sunk investment makes exclusionary pricing behavior costly and
highly unlikely to succeed,” because “that equipment remains available and capable of providing
service in competition with the incumbent, even if the incumbent succeeds in driving that
competitor from the market”).

130 \Windstream Comments at 52.
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Guidebook. Indeed, Windstream admits in the next sentence that it can purchase a 2 Mbps

Ethernet Connection for far less.*** Even then, Windstream’s comparison is erroneous. First,

[BEGIN HIGHLY conrFIDenTIAL] [
I (5D HIGHLY CONFIDENTIAL] Second, Windstream

appears to be comparing an end-to-end Ethernet service to the price of a bare DS1 channel
termination. An end-to-end DS1 service would cost more, after additional rate elements, such as
multiplexing and transport, are added. Without ensuring that the configurations of the Ethernet
and DS1 service provide equivalent service, which Windstream has not done, comparisons of
Ethernet and DS1 rates are apples to oranges.'*?

Ethernet Migration. Certain CLECs also claim that ILECs are using alleged market
power over TDM-based services to force CLECs to migrate those services to ILEC Ethernet
offerings.’®® These arguments also do not withstand scrutiny. These argument go as follows.
ILECs require customers to purchase TDM-based services under tariffs with term and volume-
based requirements. When customers seek to migrate those services to Ethernet services, they

are forced to pay early termination charges or shortfall penalties associated with the term and

1831 |d. at 53.

132 professor Baker states that “ILECs often charge a high price for wholesale connections
relative to the retail price they charge for similar connections.” Baker Decl. § 38. But Professor
Baker’s main evidence is citations to the unsupported and erroneous assertions by XO and
Windstream. His only other evidence is a computation he made using the incomplete pricing
information contained in the 2013 Special Access Data Collection. For AT&T, he computed a
comparison for only DS1 circuits and his overall results show that AT&T’s wholesale price is
significantly below its retail price. The only exception he found was for 36-month prices. But
those prices are incorrect, as evidenced by the fact that he found AT&T’s 36-month wholesale
prices to be lower than AT&T’s 60-month wholesale prices when, in fact, the reverse is true, as
confirmed by AT&T’s published tariffs.

133 J0int CLEC Comments at 46-48; Windstream Comments at 56-59.
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volume commitments. The only way to avoid these penalties is to migrate to ILEC-provided
Ethernet services.

These allegations are false. To begin with, they assume that the underlying TDM-based
tariffs prevent customers from migrating to Ethernet services without entering into Ethernet
contracts, sometimes referred to as overlay agreements, that provide for waivers or credits of
otherwise applicable early termination or shortfall charges for disconnected TDM services. But
many AT&T customers migrate substantial TDM volumes from AT&T to other services without
overlay agreements. For example since 2012, XO has [BEGIN HIGHLY CONFIDENTIAL]
I (\D HIGHLY CONFIDENTIAL], even
though XO does not have an overlay contract with AT&T that enables it to avoid shortfalls or

early termination penalties associated with its DS1 purchases.

[BEGIN HIGHLY CONFIDENTIAL] [

134 See Joint CLEC Comments at 47-48; Black Decl. {1 28-29.
135 J0int CLEC Comments at 47-48; Black Decl. {1 28-29.
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136 J0int CLEC Comments at 43.

137 Id
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[END HIGHLY CONFIDENTIAL]

CONCLUSION

For the foregoing reasons, the Commission should reaffirm Phase Il relief in each MSA
where it has been granted, extend Phase Il relief to additional MSAs, and modify the rules to

expand Phase Il relief as described above and in AT&T’s January 27, 2016 Comments.

Respectfully submitted,

/s/ Keith Krom

James P. Young Keith Krom
Christopher T. Shenk Gary L. Phillips
Kyle J. Fiet David L. Lawson
SIDLEY AUSTIN LLP AT&T Inc.

1501 K Street, N.W.
Washington, DC 20005
(202) 736-8000

February 19, 2016

1120 20™ Street, N.W.
Washington, D.C. 20036
(202) 457-3058

Attorneys for AT&T Inc.
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. QUALIFICATIONS

1. Mark Israel, Ph.D. Mark Israel is an Executive Vice President at Compass Lexecon and
Managing Director of the Washington, DC, office. Prior to joining Compass Lexecon, Dr. Israel
served as an Associate Professor at Northwestern University’s Kellogg School of Management.
Dr. Israel has served as an expert for both the federal Government and private parties in cases
involving industries which include telecommunications, cable television, broadband internet
service, airlines, railroads, shipping, financial markets, credit cards, consumer retail, and many

others.

2. Dr. Israel has written numerous academic articles on topics ranging from competition
economics, merger policy, telecommunications, airlines, insurance markets, and applied
econometrics. His research has been published in leading scholarly and applied journals
including The American Economic Review, The Rand Journal of Economics, The Review of
Industrial Organization, Antitrust Source, and the Global Competition Review, and has been
presented to business, government, and academic audiences around the world. Dr. Israel

received his Ph.D. in Economics from Stanford University.

3. Daniel Rubinfeld, Ph.D. Daniel Rubinfeld is the Robert L. Bridges Professor of Law and
Professor of Economics at the University of California, Berkeley (Emeritus) and Professor of
Law at New York University. Professor Rubinfeld served from June 1997 through December
1998 as Deputy Assistant Attorney General for Antitrust in the U.S. Department of Justice. He
has consulted for private parties and for a range of public agencies including the Federal Trade
Commission, the Antitrust Division of the Department of Justice, and various State Attorneys

General.

4. Prof. Rubinfeld is the author of a variety of articles relating to antitrust and competition
policy, law and economics, and public economics, and two textbooks, Microeconomics, and
Econometric Models and Economic Forecasts. In the past he has been a fellow at the National
Bureau of Economic Research (NBER), the Center for Advanced Studies in the Behavioral
Sciences, and the John Simon Guggenheim Foundation. Prof. Rubinfeld teaches courses in law
and economics, antitrust, and law and statistics, and is a member of the American Academy of
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Arts and Sciences and a research fellow at NBER. He is the past President of the American Law
and Economics Association. Prof. Rubinfeld received his Ph.D. in Economics from M.L.T.

5. Glenn Woroch, Ph.D. Glenn Woroch is an Adjunct Professor of Economics at the
University of California, Berkeley, formerly was the Executive Director of the Center for
Research on Telecommunications Policy and currently is a Senior Policy Scholar with the Center
for Business and Public Policy at Georgetown University. Professor Woroch has been an
economic advisor to government agencies including the U.S. Departments of Justice and Energy
and the Office of Technology Assessment and has consulted to private parties in many cases

involving competition and regulation in the telecommunications industry.

6. Prof. Woroch has published numerous articles on industrial organization, regulation,
antitrust, intellectual property and network industries. In the past he served on the editorial
boards of Information Economics & Policy and the Journal of Regulatory Economics, and is
currently on the editorial board of the journal Telecommunications Policy. Previously, Prof.
Woroch taught economics at the University of Rochester and Stanford University, and was
Senior Member of Technical Staff at GTE (Verizon) Laboratories and a Principal of The Brattle

Group. Prof. Woroch received his Ph.D. in Economics from University of California, Berkeley.

Il. ASSIGNMENT AND SUMMARY OF CONCLUSIONS

7. We previously submitted a White Paper reporting the results of our competitive analysis of
the special access marketplace based on our review of the 2013 Special Access Data Collection
(SADC).' Our analysis showed that competitors had deployed competing facilities in virtually
every metro area census block (more than [BEGIN HIGHLY CONFIDENTIAL] ||
[END HIGHLY CONFIDENTIALY]) with special access demand, and that those census blocks
represented [BEGIN HIGHLY CONFIDENTIAL] || (END HIGHLY
CONFIDENTIAL] of the total special access locations with connections and [BEGIN

! Mark Israel, Daniel Rubinfeld and Glenn Woroch, “Competitive Analysis of the FCC’s Special Access Data
Collection,” White Paper, Jan. 28, 2016.
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HIGHLY CONFIDENTIAL] |l (END HIGHLY CONFIDENTIAL] of business
establishments.”

8. We also showed that similar results are found even when most competition from cable
companies (including all competition from “best efforts” cable business offerings) is omitted
from the analyses. We presented our findings at the MSA and the national levels, for all

regulatory regimes (i.e., Phase I, Phase Il, and no pricing flexibility).

9. As part of our analysis of the SADC, we found that the average size of census blocks in
Metropolitan Statistical Areas (“MSAs”) nationwide that have special access demand was less
than about 0.15 square miles, and that half of those census blocks were less than 0.02 square
miles. Consequently, even if only a single competitor had deployed facilities to just one building
in a far corner of a census block, that competitor generally would be able to extend those
facilities to all or most other buildings that have demand for special access services in that census
block, and thus could compete for business at those other locations as well. Based on the
analysis in our White Paper, we concluded that the special access marketplace is highly
competitive, and that the Federal Communications Commission’s (“the Commission’s”)
competitive triggers are under-inclusive in the sense that they generally understate the actual
extent of competition in any given MSA.*

10. Moreover, since our initial analysis of the 2013 SADC, we calculated there to be about
[BEGIN HIGHLY CONFIDENTIAL]. [END HIGHLY CONFIDENTIAL] buildings
with special access connections per census block and also about [BEGIN HIGHLY
conNFIDENTIAL] I (=\D HIGHLY
CONFIDENTIAL].* Because more often than not a census block contains a single building, a
competitive provider with facilities somewhere in a census block is very likely able to serve all

or most of the special access demand within the census block.

% The 2013 SADC also confirms that these metro area census blocks with competitive provider facilities also
account for more than [BEGIN HIGHLY CONFIDENTIAL] [END HIGHLY CONFIDENTIAL] of
AT&T’s and CenturyLink’s revenues and special access bandwidth.

® Since we submitted our initial findings, the SADC data has been updated and we applied an additional,
conservative assumption that CLEC affiliates of ILEC providers within ILEC serving territory are ILEC providers.
These changes did not materially affect our earlier findings.

* As used in this declaration, buildings refer to unique values of the geo_bldg field in the FCC-provided crosswalks
11B03_Building_xWalk and 11A04_Building_xWalk. These building crosswalks were available to researchers and
the CLEC Economists on the date of our original submission.

4
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11. We have been asked by AT&T and CenturyLink to review the analyses of the 2013 SADC
submitted by other economists and data analysts on behalf of Level 3, Windstream, XO
Communications and Sprint.> First, Professor Jonathan Baker has submitted a report concluding
that ILEC prices for special access services are lower in buildings that have more competitors
serving those buildings.® Based on this analysis, Prof. Baker infers that ILECs have market
power (although he does not make this showing for any specific MSA or other geographic area),’
and he suggests that three or more competitive providers to a building are generally needed to
impose a significant constraint on ILEC pricing.® Second, Drs. Stanley Besen and Bridger
Mitchell have submitted a report, based on datasets generated from the 2013 SADC by Ms.
Susan Gately and Mr. William Zarakas, that examines ILEC market shares based on the number
of buildings where competitors have connected facilities. Drs. Besen and Mitchell infer that
ILECs have market power based on historical market shares that reflect the relative portion of
building connections for ILECs and competitive providers.” They also conclude that effective

competition prevails only when there are four facilities-based providers serving a census block.'®

12. As we explain below, based on our own analyses and a review of the CLEC Economists’

reports, we conclude that the analyses in their reports are flawed in many respects.

13. Summary of Flaws in Prof. Baker’s Regressions. Prof. Baker’s conclusions are based on a
regression analysis using the 2013 SADC. This regression analysis purports to measure the
relationship between ILEC and competitive provider prices in a building and the number of
competitive providers connected to and nearby the building. Although Prof. Baker states that he
conducted dozens of regressions, including ones focused on wholesale services (the services at

issue in this proceeding) and in Phase I, Phase Il, and no pricing flexibility areas, Prof. Baker

® The Declaration of Jonathan B. Baker on Market Power in the Provision of Dedicates (Special Access) Services
(“Baker Decl.”) and the Declaration of Stanley M. Besen and Bridger M. Mitchel (“Besen and Mitchell Decl.”). We
treat as part of the latter the Declaration of William P. Zarakas and Susan M. Gately (“Zarakas and Gately Decl.”).

& «“[A]nalysis [of the SADC] shows that ILEC retail prices are lower when CLECs compete with them, and that
ILEC retail prices tend to decline as the number of rivals selling dedicated services increases.” Baker Decl. at 8.

" “Given the structure of dedicated services markets, ILECs are likely able to exercise market power in most markets
... These results do not demonstrate that ILECs lack market power for dedicated services.” Baker Decl. at | 7,8.

8 “That is, the average price reduction is greater the more facilities-based providers are present in the building. The
fourth additional provider leads to the greatest incremental reduction in price.” Baker Decl. at ] 58.

* “We find that [BEGIN HIGHLY CONFIDENTIAL] || I (E\D HIGHLY
CONFIDENTIAL] of special access purchaser locations are served by a single ILEC with no other facilities-based
supplier reported present.” Besen and Mitchell Decl. at { 26.

0 «[11t is likely that four — and certainly more than two — providers are needed to give a competitive outcome in the
special access markets under consideration in this proceeding.” Besen and Mitchell Decl. at { 47.

5
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reports results only on retail services at a nationwide level, thus combining areas with Phase I,
Phase I, and no pricing flexibility. Prof. Baker claims that this regression analysis shows that
ILEC retail prices fall when competitive providers connect to the building and that most of the
price reductions occur after three or more competitive providers connect to the building. As we

explain below, this regression analysis is flawed in multiple respects.

. The results of the regression analysis do not establish that ILEC prices fall
significantly with more competitive providers connected to the building. The
results of the regression reported by Prof. Baker are a checkerboard of positive,
negative, and insignificant results, especially for key variables. Of the 13
regression models submitted by Prof. Baker in Table 2 of his report, only 5 have a
statistically significant negative coefficient on the presence of the first in-building
competitor (i.e. second in-building provider), while 3 others have positive and
statistically significant coefficients (suggesting that prices go up as more
competitive providers enter a building) and the remaining 5 coefficients are not
significantly different from zero (meaning that no statistical relationship could be
detected). A similar mixed pattern appears with respect to the coefficients on
variables indicating a second and a third competitive provider. Given this
checkerboard pattern of results, Dr. Baker’s regression analysis cannot be used to
draw any specific inference about the relationship between special access
competition and prices with any confidence. To do so would be to cherry pick a
particular result when many go the other way.

. The regression analysis did not show a negative relationship between price and
the number of competitive providers in Phase Il areas. Prof. Baker states that
when he conducted his analysis for only Phase Il areas — the areas where ILECs
have the greatest flexibility to respond to competitive entry — he found that “one

11 \which means there is also no

or more coefficients is positive and significant,
consistent evidence that lower ILEC prices are associated with more competition

in this case. Prof. Baker did not present those findings in detail in his report.

1 Baker Decl. at 162.
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The regression is based on incorrect prices. Accurate building-level special
access pricing data is important to the regression analysis because the regression
attempts to estimate the relationship between special access prices and the number
of competitive providers connected to (or nearby) a building. However, the
pricing data relied upon by the regression is missing pricing data points for
between [BEGIN HIGHLY CONFIDENTIAL] | (END
HIGHLY CONFIDENTIAL] of the locations or buildings where there are
special access connections, depending on the provider type. Our main concern
with these missing prices is the bias in estimated coefficients introduced by
systematic missing data. In fact, we show that pricing information is missing by
geographic areas and by service providers in a nonrandom way, with such
nonrandom missing data likely to bias the regression coefficients, making any
predictions based on the estimated regression unreliable.

The regression analysis is based on incorrect counts of building connections by
competitors. Another essential variable for Prof. Baker’s regression analysis is
the number of competitors connected to each building. However, Prof. Baker did
not count connections to buildings provided by cable companies, including both
cable fiber and Ethernet services and cable best efforts services. As we discuss
below, these cable offerings are substitutes for ILEC special access services, are
widespread, and are rapidly expanding. In addition, the 2013 SADC data used for
the regression undercounts the number of competitive providers in buildings
because those data are missing location data for a portion of the competitors’
connections. In addition to undercounting competition, our concern is also that
such a nonrandom pattern of missing information for an explanatory variable (in
this case, the count of competitors) is likely to introduce bias, and make the
regression results unreliable.

Prof. Baker admits that his regression results are biased. Prof. Baker
acknowledges that his regression analyses may be biased, but he argues that
correcting the biases would tend to increase the findings of a negative relationship
between price and the number of competitive providers. In fact, correcting for

many of the biases would go in the opposite direction, such as when lower-cost
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locations have more competitors and lower prices, as described more fully next.
Consequently, Prof. Baker cannot claim that the bias in his results means they are
conservative; instead, as usual, such bias means the results are not reliable.

. The regression analysis has a correlation/causation problem. The number of
competitors connected to a building is likely highly correlated with the costs of
serving customers in the building. In fact, competitive providers tend to focus
their initial deployments in urban centers and business parks where costs are low
(e.g., zero or low mileage) and demand is high. To the extent low costs drive
deployment, there will tend to be more competitors and lower prices in low cost
buildings, a source of correlation between more competitors and lower prices that
does not imply that more competition causes the lower prices. Prof. Baker’s
regression analysis does not account for this fact and thus cannot be used to draw
reliable inferences about the effect of more competition on prices.

o Prof. Baker admits that many of his regressions do not produce statistically
significant results when he computes standard errors to account for the
characteristics of the special access marketplace. When Prof. Baker computes
standard errors by clustering by special access location and provider, as opposed
to not making those corrections, he finds that many of the results in his analysis

become statistically insignificant.

14. Summary of Flaws in the Besen/Mitchell Report. Although they do not perform any
econometric analysis, Drs. Besen and Mitchell, relying on datasets generated by Ms. Gately and
Mr. Zarakas, draw similar (invalid) conclusions to Prof. Baker—namely, that special access
markets are highly concentrated and, most notably, that there is a need for several competitive
providers to be present in a building to achieve a competitive outcome. These conclusions are
based on historical market share calculations. These market share figures provide little or no

insight into the state of competition in the special access marketplaces.

. Market shares do not account for how competition occurs in the special access
marketplace. Competition at a building is not limited to the competitors that have
already deployed facilities to that building. Rather, as declarations submitted by

competitive providers confirm, in areas where competitors have deployed fiber

8
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facilities, the competitors will compete for customers in nearby buildings, and
deploy connections to those buildings where they win customers. This feature of
the special access marketplace has been long recognized by the Commission and
the DOJ. It is also evidence that special access services are transacted using a
“bidding market”, where all nearby competitors bid to serve the customer, and the
winner deploys the facility to meet the customer’s demand. Any legitimate
analysis of competition for special access services at any particular building
therefore must account for the existence of nearby fiber facilities, and not just
fiber facilities that are already connected to the building. The market share
figures relied upon by Drs. Besen and Mitchell thus improperly ignore nearby
fiber facilities.

o The static market shares relied upon by Drs. Besen and Mitchell exclude
substantial amounts of competition. Drs. Besen and Mitchell omit all competition
from cable companies; both cable Ethernet services and cable best efforts
services. Yet cable companies offer widespread fiber-based Ethernet and other
special access services that no party disputes are relevant here. Further, cable
companies also offer best efforts services that compete directly with ILEC and
with CLEC services. As explained below, both CLECs and ILECSs report losing
special access customers to cable companies, and CLECs directly compare their
special access services to cable products in their marketing materials, and ILECs
have developed competitive offerings that, among other things, benchmark prices

to the cable offerings.

15. Failure to Address the Issues Raised in the Commission’s Notice. Finally, we noted in our
initial White Paper that the Commission’s Public Notice sought comment on whether, based on
the 2013 special access data collection, the Commission’s pricing flexibility triggers effectively
identified MSAs where competitive entry had occurred. We responded to this request by

analyzing the 2013 SADC at the census block level and by demonstrating that the Commission’s
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pricing flexibility triggers dramatically understate the true extent of competition in any given
MSA. "

16. By contrast, the analysis of the 2013 SADC submitted by competitive providers cannot be
used to assess whether the competitive triggers accurately predicted competition. The CLEC
economic analyses were all performed at the national-level and thus cannot be used to assess
whether the competitive triggers accurately predict the existence of sunk competitor in any
particular metropolitan statistical area (“MSA”). In other words, they provide no data from
which regulators or any other entity can conclude that there is a lack of competition in the areas

where ILECs have been granted Phase Il pricing flexibility.

E i

17. For all of these reasons, and for the reasons discussed below, the Commission cannot rely on
the CLEC Economists’ analyses of the 2013 SADC as the basis for sound policy making.
Reliance on these analyses is also unnecessary, as the straightforward analysis in our initial
White Paper of the SADC’s facilities data demonstrates that the special access industry is highly
competitive, at the MSA and national level, for all regulatory regimes. In the remainder of this
declaration, we discuss Prof. Baker’s regression analyses, then turn to the static market share
analysis conducted by Drs. Besen and Mitchell, and conclude by demonstrating that the CLECs’
analyses of the 2013 SADC do not provide support for the conclusion that the competitive
triggers fail to predict MSAs with substantial competition.

111. PROF. BAKER’S REGRESSION ANALYSIS

18. Prof. Baker has submitted a regression analysis that uses the 2013 SADC to examine the
extent to which ILECs and competitive providers reduce retail prices for special access services
in a building when more competitors have a connection to that building, or have fiber facilities
nearby to the building. Prof. Baker claims that this regression analysis shows that ILEC retail
prices fall when competitive providers connect to the building and that most of the price
reductions occur after three or more competitive providers connect to a building. Based on this

12 Although we conducted much of our analysis at the level of a census block, we recognize that a census block-
focused regulatory regime may be difficult and costly to implement.
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analysis, Prof. Baker concludes that ILECs have market power and that three or more competitor

connections to a building are needed to ensure sufficient competition.

19. Before turning to the regression analysis itself, we stress again that counting the number of
competitive providers providing connections to a building is not necessarily indicative of the

presence of competition.

e First, there is a natural variation in the number of special access competitors connected to
buildings of different sizes. Smaller buildings may support two competitors, while larger
ones may support many competitors. But there is no basis for concluding that
competition is less intense in smaller buildings with fewer connections by competitors.
Each competitor connected to a building has strong incentives to make maximum use of
its facilities, and, thus will compete vigorously to win customers in the building."

e Second, in the special access marketplace, once special access capacity has been
deployed to a building, it can be upgraded to increase capacity at very low cost. For this
reason, each competitor that serves a building will typically be able to serve all demand
in the building. Each competitor, therefore, will have substantial incentives to compete
for all customers in a building. Thus, with even one competitor connected to (or nearby)
a building, customers within the building will generally enjoy the benefits of intense
competition among providers attempting to generate additional returns on largely sunk
mvestments.

e Third, to the extent other competitors have deployed nearby fiber facilities, any attempt
by competitors that are already connected to a building to charge above competitive
prices will induce other competitors to compete for those customers and build their own
connections to the building. As long as competitors have sunk facilities capable of
competing for demand in the building, there is no legitimate basis for concluding that

competition will be less with fewer competitors connected to a build.

20. For these reasons, there is no reason to expect that a properly designed regression analysis

will show ILEC pricing to be lower when the number of competitors connected to a building or

1 On the incentives to leverage sunk investment, see for example the discussion in [BEGIN HIGHLY

CONFIDENTIAL]
. [END HIGHLY

CONFIDENTIAL]

11
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located nearby is greater and particularly not that a high number of competitors is required to
generate significant competitive effects on prices. We have conducted a careful review of Prof.
Baker’s regression analysis, and it does not support such conclusions. We found that the
estimation results are often inconsistent, and frequently contradict Prof. Baker’s conclusions.
We determined that the regression analysis is based on flawed econometric approach and
imperfections in the data. As a consequence, the results of Prof. Baker’s regressions cannot
reasonably be relied upon to draw conclusions about competition in the special access

marketplace.

21. As an initial matter, we note that Prof. Baker reports that he conducted dozens of regressions
that separately examined wholesale services, retail services, Phase | areas, Phase 1l areas, and
areas with no pricing flexibility.* He explains that the results for most of these analyses are
either inconsistent with the theory that ILEC pricing falls as the number of competitors increases
or failed to produce statistically significant results.® The only results that Prof. Baker has
chosen to include in his analysis is a set of 13 regressions (and an “Alternative Specification”
with fewer controls) that combine all geographic areas (Phase I, Phase 11, and no pricing
flexibility), and that focus only on retail services. He does not report any results for wholesale
services, i.e., the services about which the competitive providers are concerned. Accordingly,
Prof. Baker’s regression analysis cannot be relied upon to draw any conclusions about
competition in the wholesale marketplace or within any specific regulatory area (i.e., within
Phase I, Phase I1, and no pricing flexibility areas).

22. Examination of the regression results that Prof. Baker does report confirms that the
regressions are flawed. The results often do not support, and frequently contradict, Prof. Baker’s

conclusions.

23. For example, of the 91 regression coefficients reported in the table about 55 percent*® are not
statistically significant, which means that they do not provide support for Professor Baker’s

hypothesis that ILEC prices decrease as more CLECs connect to a building. Moreover, a large

1 Baker Decl. at ] 62.

1> Baker Decl. at 1 62.

18 This figure was computed by counting the total number of coefficients (excluding the coefficients for “CLEC
providing service by UNE”) in Table 2 of Prof. Baker’s declaration and computing the portion that he reports as
being statistically significant.

12
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portion of the results that were statistically significant, showed a positive effect, meaning that
more competitors resulted in higher prices, which refutes Prof. Baker’s conclusions. This
inconsistent pattern of results does not support his conclusions that the data show a negative

correlation between CLEC entry and ILEC prices."

24. Prof. Baker’s modeling of the effect of the presence of competitive providers at nearby
locations has similar inconsistent and anomalous results. For example, the results of his
regressions show that nearby competitors apply greater downward pressure on ILEC prices in a
building than actual competitor having connections at the building. In many of Prof. Baker’s
regressions, he finds that the effect of a nearby competitor is both larger than the effect of an in-
building competitor and statistically significant (whereas the in-building effect often is not
significant when it is negative). These results are the reverse of the conclusions drawn by Prof.
Baker that competitors’ connections are critical to ensure competition in a building and thus they

call his interpretation of his results into serious question.*®

25. Other results of the regressions — including those he refers to as his “primary specification” —
are highly anomalous and further confirm that the analysis is flawed. For example, the
regression results find that when the first competitor enters a building, there is no statistically
detectable impact on the ILEC’s price or on the overall average price (ILEC plus competitors).
When the second competitor enters the building there is again no statistically detectable impact
on the ILEC price, but the overall average retail price goes up — which apparently means that
when the second competitor entered the building, the competitive providers raised their prices (a
result that is difficult to explain, to say the least). When the third competitor enters the building,
there is a statistically significant coefficient indicating that the ILEC finally lowers it prices and

the overall average price in the building falls as well. Thus, even focusing on the specific

17 Similarly, one of the regressions models the effect of CLEC entry on “all retail prices” (ILEC and CLEC). Baker
Decl. Table 2, Column 2. This regression finds that the first CLEC to enter a building causes no statistically
significant impact on the ILEC’s price or this overall (ILEC and CLEC) price. 1d., Columns 1 and 2 (2nd In-
building Provider). When the second CLEC enters the building, however, there is a statistically significant increase
in overall prices, even though there is still no statistically significant impact on the ILEC price. Id., Columns 1 and
2 (3rd In-building Provider). This “finding” apparently means that the presence of two CLECs in a building causes
customers to pay higher overall prices because they are paying the CLECs higher prices. If the conclusions drawn by
Prof. Baker about his regression analyses were correct, consumers are worse off with two CLECs in a building than
with none.

'8 These implausible patterns are not a sign of competitive effects from CLEC entry; they are the sign of an
unreliable regression analysis.

13
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analyses highlighted by Prof. Baker raise serious questions about the reliability of his analyses
and suggests that other factors—such as fundamental differences between buildings with many

competitors and buildings with few—are likely driving the results.

26. Examination of the data, assumptions and analytical approach used to conduct the analysis
further confirms that Prof. Baker’s regression analysis is fundamentally flawed. We describe

these flaws next.

27. Missing Pricing Data. Prof. Baker’s regression analysis matches the price in each building
to the number of competitors in the same building. In order to estimate coefficients precisely, it
IS necessary to accurately measure prices paid for special access services at the buildings. In
fact, a substantial portion of the location-level pricing data is missing, which means that a

substantial portion of the prices used in the regression are measured with error.

28. Specifically, Prof. Baker appears to have computed prices for each location using the
location billing data contained in Commission provided cross-walk table for the 2013 SADC."
However, the cross-walk table has no billing data for about [BEGIN HIGHLY
CONFIDENTIAL] ] [END HIGHLY CONFIDENTIAL] of competitive provider
locations and [BEGIN HIGHLY CONFIDENTIAL] |l (END HIGHLY
CONFIDENTIAL] of ILEC locations with building associations. Because there can be multiple
locations in a building (e.g., multiple office suites or floors with different customers), the
substantial amount of missing billing data for locations means that a large portion of buildings
also have incomplete billing data. Overall, [BEGIN HIGHLY CONFIDENTIAL] ||
[END HIGHLY CONFIDENTIAL] of all buildings identified by the FCC are composed of one
or more locations without billing data.?’ As a result, Prof. Baker’s analysis is based on a very
incomplete and distorted picture of actual prices at buildings with competitors’ connections.?*

19 Baker Decl., footnote 38.

% In addition, nearly [BEGIN HIGHLY CONFIDENTIAL] [lij [END HIGHLY CONFIDENTIAL] of all
buildings identified by the FCC lack any billing data at all.

21 Additionally, Prof. Baker’s description of his price variable suggests he relies on an inconsistent methodology to
generate prices. Specifically, he removes non-recurring charges from the “total_billed” variable in the pricing data
and includes out-of-cycle adjustments or discounts (Baker Decl., footnote 38). Nevertheless, out-of-cycle
adjustments and discounts are described by the FCC in its “Instructions for Data Collection for Special Access
Proceeding” as those payments or revenues that are not billed on a recurring basis.
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29. Our principal concern, however, is the possibility that the selection of missing observations,
and hence the source of that mismeasurement, is not random. We do not have an understanding
of the process that determines which building and billing records as missing, so it is not possible
to decide how the missing data may skew the prices that Prof. Baker calculates. We do know,
however, that systematic missing values of a dependent variable (in this case the ILEC pricing at
each building) can cause serious bias in the estimated coefficients.??

30. We see that missing billing information does, in fact, vary systematically by region and by
provider. For instance, Alaska has roughly [BEGIN HIGHLY CONFIDENTIAL] ||
[END HIGHLY CONFIDENTIAL] of locations missing billing information and Wyoming
about [BEGIN HIGHLY CONFIDENTIAL]- [END HIGHLY CONFIDENTIAL],
while billing information is missing for [BEGIN HIGHLY CONFIDENTIAL] ||
[END HIGHLY CONFIDENTIAL] of the competitive provider and ILEC connections in
Connecticut and [BEGIN HIGHLY CONFIDENTIAL] ||l [END HIGHLY
CONFIDENTIAL] of locations in California and New York . Showing the extreme disparities
based on providers, CenturyLink is missing billing information for roughly [BEGIN HIGHLY
CONFIDENTIAL]- [END HIGHLY CONFIDENTIAL] of its special access
locations, while Zayo Group and Cbeyond Communications — two of the largest CLECs — are
missing billing data for [BEGIN HIGHLY CONFIDENTIAL] || (E\D
HIGHLY CONFIDENTIAL] of their locations.?®* All of this evidence indicates that the
missing prices occur in a non-random fashion, which is likely to bias Dr. Baker’s results and

render them unreliable for inferences about the effects of competition.

31. Undercounting Of Competitor Building Connections. The regression analysis attempts to
compare the price in each building to the number of competitors in each building. Prof. Baker’s
regression sample, however, omits a substantial number of competitor building connections.

Specifically, the regression sample excludes all connections to buildings supplied by cable

%2 This bias, often called “sample selectivity bias,” arises in other settings when the estimation sample is
systematically missing in a nonrandom way.

% Figures are determined after merging billing data from 11.A.12 and 11.B.4 aggregated to the location_id, filer_frn
level on the FCC-provided building crosswalks 11A04_Building xWalk and 11B03_Building_xWalk. States are
determined by the first two digits of the FCC-identified census block code for each location. The std_state field
from CLECLocations_Geocoded and ILECLocations_Geocoded crosswalks was relied upon when census blocks
were not identified. Company-specific figures are by parent company.
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companies. The failure to include cable company connections further increases the number of

buildings with a competitive connection that are missing from the regression analysis.**

32. In addition, the regression sample is missing building associations for nearly [BEGIN
HIGHLY CONFIDENTIAL] | (c/\D HIGHLY
CONFIDENTIAL] competitive provider locations. Because Prof. Baker could not allocate
these connections to any building, they were necessarily omitted from the building counts used
in the regression analysis. Consequently, Prof. Baker undercounted both the number of
competitive providers in a building, and the number of buildings that have competitive providers.
Having used the incorrect number of competitive providers for many buildings and having
omitted buildings that are served by competitors, the regression analysis cannot produce an
accurate relationship between ILEC prices and the number of competitive providers in a
building.

33. Measurement error of this kind—particularly given that it is likely non-random, similar to the
missing pricing data—will bias the estimated coefficients, making Prof. Baker’s regression
results unreliable on which to draw conclusions about the relationship between entry by

competitive providers and ILEC pricing.

2 prof. Baker does attempt to account for nearby competitors by recording the presence of competitors’ fiber up to a
half mile away (and to all buildings in the same census block). It is never completely clear how he determines the
presence of nearby competition, but it is our best guess that Prof. Baker includes the locations of CLEC fiber
networks contained in Table I11.A.5. Baker Decl. at 143 (“A provider is considered nearby if it is not presently
providing service to the customer location but has fiber within either the same census block or a census block with a
boundary less than 0.5 miles away”). Assuming that to be the case, it is inconsistent for him to then proceed to
exclude cable companies’ last-mile fiber facilities that are recorded in the National Broadband Map.
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[BEGIN HIGHLY CONFIDENTIAL]

—

[END HIGHLY CONFIDENTIAL]

34. Correlation/Causation Problems. Professor Baker’s regression analysis and his discussion
of the results of the analysis, both fail to account for the fact that the number of competitors
connected to a building is likely correlated with the costs of serving customers in the building (a
fact which indicates that, contrary to his claims, Prof. Baker’s analysis is likely to overstate any
competitive effect of additional competitors). Competitive providers tend to focus their initial
deployments in urban centers where costs are low (e.g., zero or low mileage) and demand is
significant. In other words, the regression analysis has a correlation/causation problem, or in
economic terms, there is an endogeneity problem. Buildings with lower costs, and hence lower
prices, will attract multiple competitive providers. For instance, buildings in urban centers often
do not require lengthy transport circuits, and thus often have lower or zero mileage rates applied

to their special access purchases; whereas buildings outside those areas are less likely to have
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multiple competitive providers and are more likely to have mileage rates apply. In this case, the
regression analysis may be simply capturing the fact that prices in buildings with multiple
competitors often have zero or low mileage charges. Similarly, larger buildings tend to have
more competitive provider connections.?® But these larger buildings are also more likely to have
lower prices because, for example, the per-unit price of higher bandwidth services tend to be

lower.

35. Prof. Baker’s regression also has obvious specification errors that render its findings
unreliable. For example, as specified, the model assumes that the impact of an additional nearby
competitor is the same regardless of the number of in-building competitors. That is, his model
embeds an assumption that a nearby competitor has the same effect if there are no in-building
competitors or if there are four, or even more, in-building competitors. This is not a reasonable
assumption. It is also consequential to Dr. Baker’s findings, as it implies that his estimated
effect of nearby competitors is effectively an average of the effect when there are no in-building
competitors or when there are many, and thus his results cannot answer the most relevant
question — whether nearby competitors are able to generate sufficient competition in those cases
where there are no (or few) in building competitors.

36. In the end, Prof. Baker acknowledges that his coefficients are biased but he fails to correct
for that bias. He does not, for example, perform instrumental variables estimation though he
notes how this technique would lessen the bias that he suspects exists.”® Prof. Baker specifically
suggests using measures of customer types as instruments for demand heterogeneity. This same
approach could be used to address the bias caused by heterogeneity in the cost of serving
different buildings and locations. In that case, a measure correlated with the incidence of

competitive entry but uncorrelated with the cost of serving specific buildings would be a

% In this respect, the 2013 SADC confirms that the demand (after excluding UNE/UCL-supplied locations and
measured as the lower bound of total bandwidth per building supplied by all providers) in buildings with two
competitive providers is [BEGIN HIGHLY CONFlDENTlAL]” [END HIGHLY
CONFIDENTIAL] greater than buildings with one competitive provider. And buildings with three competitive
providers have demand that is nearly [BEGIN HIGHLY CONFIDENTIAL] ||l (END HIGHLY
CONFIDENTIAL] than in buildings with two competitive providers. These figures may be understated because
the data reported in the SADC mask the bandwidth at locations with capacity greater than 1 Gbps. Thus, the
calculations reported here treat all such connections as being 1,001 Mbps connections, even though they may be
much higher capacity connections.

% Baker Decl., footnote 62.
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candidate as an instrument. If valid instruments are found, instrumental variables estimation

could reduce this type of bias in the coefficients.

37. Prof. Baker does not implement this technique, however. Instead, he goes to some length to
explain why the biases in his analyses are not fatal using hypothetical situations where these
biases may understate the true competitive impact of competitive providers. For example, Prof.
Baker’s asserts that unobserved impediments to competitive entry/expansion could result in his
analysis understating the negative relationship between price and the number of competitors.”’
But he ignores that, as noted above, unobserved costs may omit the impact of lower-cost
buildings on price, which would mean that his regression coefficients may overstate any negative

relationship between price and the number of competitors connected to a building.

38. Ultimately, the bias affecting the estimated coefficients on the different measures of
competitive entry could be positive or negative. We do not know on balance which will
dominate. We do know, however, that the estimated coefficients from Prof. Baker’s regressions

are not reliable.

39. Failure to Account for the Regulatory Environment. Prof. Baker’s models do not purport to
test the issue the Commission is investigating in this proceeding, which is whether the FCC’s
triggers are accurate predictors of where enough competition has emerged to permit pricing
flexibility. The models for which Prof. Baker reports his results do not control for whether a
location is in a Phase I, Phase I1, or no-pricing-flexibility area. Even worse, Prof. Baker’s results
suggest that in price cap areas (i.e. areas with no Phase I or Phase Il pricing flexibility) ILECs
react to competitive entry by lowering prices where more competitive providers are in the
building. Yet ILECs cannot react to competitive entry into price cap areas by lowering prices to
the degree that they could in a Phase | or Phase Il area. The fact that Prof. Baker purports to see
such effects is further evidence that his analyses is fundamentally flawed and his conclusions

unreliable.

40. Moreover, this is another instance in which omitting an important explanatory variable biases
the results. By their very nature, pricing flexibility areas have greater entry by competitive
providers, and they are also those areas in which ILECs have more freedom to offer discounts

%’ Baker Decl. at 1 76-85.
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and thus would be expected to lead to lower prices. In particular, Phase I pricing flexibility —
also known as downward flexibility — gives the ILEC freedom to lower prices relative to price
cap tariffs. Because Prof. Baker does not include the regulatory environment as a control
variable and areas with pricing flexibility tend to have both more competitors and lower prices
which biases his coefficients downward in favor of finding a competition effect. Put another
way, entry is endogenous to regulatory relief granted in the MSAs, and therefore omitting that
factor will bias the results toward finding a larger competitive effect than actually exists (or

possibly the existence of a competitive effect where there is none).?®

41. Incorrect Measure of Statistical Significance. Notably, although Prof. Baker often fails to
find statistically detectable competitive effects, he finds that more of his coefficients become
statistically insignificant when their precision is measured so as to account for the characteristics
of the special access data being analyzed.?® The tables in which Prof. Baker reports his
regression analysis compute statistical significance (based on robust standard errors) using an
approach that, even after controlling for observable factors, does not account for the nature of the
correlation among the variables omitted from the models and therefore in the error terms.  As
Prof. Baker recognizes, however, a more appropriate approach to measuring the statistical
significance of his regression results would be based on standard errors that are clustered by
special access location and provider. This strategy represents sound econometric practice. But,
as Prof. Baker explains, when he computed standard errors of the coefficients in this way, many
of the negative coefficients in his results (i.e., those showing that price falls as more competitors

enter a building) are no longer statistically significant.

42. In this respect, we note that Prof. Baker attempts to have it both ways. When he reports
results showing a negative relationship between price and the number of competitive providers,
he highlights the standard errors that do not account for clustering and thus that indicate more
statistically significant results. But when he acknowledges that he also found anomalous results

%8 \We have examined MSAs which are directly above and directly below the thresholds that trigger pricing
flexibility (between price cap and Phase I, and between Phase | and Phase Il). The conditions under study are thus
similar to the entry conditions evaluated with respect to the competitive showing the Commission chose to use in
1999. We find little difference in facilities-based competition between the two regulatory regimes, however. Our
“discontinuity” analysis supports the claim that regulatory relief does not curtail entry. It appears that markets in
which an ILEC enjoyed greater pricing flexibility invited greater competition than markets that operated under less
flexibility, despite the fact that they were otherwise nearly identical. This contradicts claims that ILECs have used
their pricing freedom to exclude competitors.

2% Baker Decl., footnotes 54 and 57.
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— such as competitive entry causing higher prices — he downplays those results on the grounds
that they are not statistically significant when computing standard errors based on clustering.*

1V. DRS. BESEN AND MITCHELL’S ANALYSIS OF MARKET SHARES

43. The other analyses of the 2013 SADC were conducted by Drs. Besen and Mitchell, using
datasets built by Ms. Gately and Mr. Zarakas. These static, historical market share analyses,
however, are of limited value in determining the competitiveness of special access markets
because they fail to account for how competition actually occurs in the marketplace and
understate the true extent of competition. Moreover, these analyses incorrectly ignore an
important segment of competitors—cable companies, including both cable Ethernet services and

best efforts services.

44. Competition for Special Access Services. We demonstrated in our initial paper that
competition in a particular area is not limited to the competitors that have already deployed
facilities to that building. Rather, in areas where a competitive provider has deployed fiber
facilities, it will compete for customers in nearby buildings, and deploy connections to those
buildings where they win customers. The declarations submitted by CLECs confirm this fact.
For example, XO’s Vice President of Access Planning and Implementation, states that as “a rule
of thumb” XO will compete for customers and build laterals to buildings that are within [BEGIN
HIGHLY CONFIDENTIAL] ||l (END HIGHLY CONFIDENTIAL] of its
fiber facilities.** Similarly, Windstream explains that it extends fiber to buildings that are within
[BEGIN HIGHLY CONFIDENTIAL]- [END HIGHLY CONFIDENTIAL] of its

fiber facilities and that “longer builds may... be possible.*

45. This feature of the special access marketplace has been recognized for many years. As we
documented in our initial submission, the Commission and DOJ have long recognized that

competitive providers deploy fiber facilities, compete for customers in buildings near those fiber

%0 Baker Decl., 162 and footnote 57.

%1 See Kuzmanovski Decl. at  24.

% Declaration of Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe Scattareggia, and Drew Smith
(“Deem, et al. Decl.”) at { 51.
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facilities, and extend laterals from those fiber facilities to buildings where they win customers (in

5o 3 33
some cases, competitive providers extend laterals even before they have customers).

46. Put simply, an appropriate analysis of competition for special access services at any
particular building would account for the existence of nearby fiber facilities, and not only fiber
facilities that are already connected to the building. The competitive analyses submitted by Drs.
Besen and Mitchell, however, are based solely on relative ILEC and competitive provider market
shares, as measured by building connections (either at the building level or at the census block

level). As such, their conclusions regarding special access competition are not valid.

47. Drs. Besen and Mitchell attempt to justify this erroneous assumption by arguing that it can be
expensive to deploy a new fiber lateral to a building, and that there are some cases where it is not
economically viable to deploy a new lateral (i.e., where the expected revenues from the lateral
would not offset the costs). In fact, however, competitive providers can and do compete for
customers in buildings to which they are not connected but are near to their fiber facilities.>* In
fact, that 1s how the CLECs describe their business plans. For example, XO explains that it has
generally (although not entirely) “abandoned network builds or expansions based on speculation.
Rather, the process of XO’s considering whether to build is driven by receipt of new service
requests from customers.”” In other words, the competitive providers acknowledge that they
compete for customers and then extend fiber to those customers when they win the business at a
particular location. Thus, there is no legitimate basis for completely ignoring the impact of this

source of competition.

48. Based on our review of the record, we conclude that the appropriate analysis includes

competition from competitors with nearby fiber. In particular, we have reviewed the evidence

¥ [BEGIN HIGHLY CONFIDENTIAL]

Competitors compete for customers at nearby buildings when they do not deploy their own fiber facilities to those
buildings. [BEGIN HIGHLY CONFIDENTIAL

CONFIDENTIAL)]
3% Kuzmanovski Decl. at 9 10.
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and conclude that competitive providers can deploy facilities to buildings located as much as a
half mile away from their facilities (sometimes even further), and that such builds are financially
viable even for relatively modest demand levels. XO and Windstream acknowledge that they
can and do compete for customers in buildings within [BEGIN HIGHLY CONFIDENTIAL]
I (5\D HIGHLY CONFIDENTIAL] feet of their fiber facilities. Similarly, Prof.
Baker acknowledges that competitive providers can extend their fiber facilities to locations
within the same census block or up to a [BEGIN HIGHLY CONFIDENTIAL] - [END
HIGHLY CONFIDENTIAL] mile away.*® Moreover, the evidence submitted by the
competitive providers indicates that the revenues required to justify the cost of extending fiber to
a nearby building are modest. For example, XO states that it can and does build out to locations
where it can expect to earn revenues in the range of [BEGIN HIGHLY CONFIDENTIAL]
I (E\D HIGHLY CONFIDENTIAL] per month.*” Moreover, this estimate likely
overstates the actual revenue XO would need to recover, because those figures are based on XO
being able to recover its “capital expenditure” within [BEGIN HIGHLY CONFIDENTIAL]
I B (END HIGHLY CONFIDENTIAL] for a facility that is likely to have a much

longer useful life.

49. Some other competitive providers have argued that extending fiber to new locations is
justifiable only for buildings with very high demand. However, this claim can be fact checked
against the 2013 Data Collection, and it fails. In particular, those data show that competitive
providers do indeed extend laterals to buildings with very low demand. The data show that
about [BEGIN HIGHLY CONFIDENTIAL]- [END HIGHLY CONFIDENTIAL]
of competitive provider’ connections to buildings serve less than 1.54 Mbps of bandwidth, and
that [BEGIN HIGHLY CONFIDENTIAL] il [END HIGHLY CONFIDENTIAL] of
the buildings with competitor facilities serve customers with less than 20 Mbps of competitive

% Baker Decl. at 143 and footnotes 37 and 40.
3" Kuzmanovski Decl. at { 15.
38 Kuzmanovski Decl. at | 16.
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39
l.

provider bandwidth in total.”™ Thus, the data confirm that competitive providers can and do

extend fiber to even buildings with relatively low demand. “°

50. Drs. Besen and Mitchell’s argument that customers are unlikely to change their location in
response to change in special access rates, even if the lower-cost provider is located in the
building next door or across the street, may be correct, but it misses the point.** It ignores the
fact that providers are willing and able to extend their networks to nearby customers.*? In effect,
Drs. Besen and Mitchell erroneously assume that customers must come to providers when, in
fact the opposite is generally true—the providers will come to the customers. Connections have
always been supplied in this market by carriers building networks to reach customers’ locations,

and not, as Drs. Besen and Mitchell would require, that customers need to move to the networks.

51. Drs. Besen and Mitchell also argue that their approach is consistent with the Horizontal

Merger Guidelines (“Guidelines”).** That is not accurate.** As described in the Guidelines,* it

* Figures exclude locations supplied by UNEs or UCLs and reflect the total bandwidth sold aggregated to the level
of building and competitive provider parent company.
“% In addition, Prof. Baker claims that competitive providers do not find it profitable to extend service to a single
prospective customer that demands less than 1 Gbps. See Baker Decl. at 1100. Using the 2013 SADC we found that
competitive providers routinely connect single customers that purchase less than 1 Gbps of bandwidth. Nearly
[BEGIN HIGHLY CONFIDENTIAL] ||l [END HIGHLY CONFIDENTIAL] buildings-provider
combinations as defined by the FCC cross walk are served by a single competitive provider after limiting the SADC
data to buildings where every location has billing data to confirm the customer counts. The data show that
competitive providers sell less than 1 Gbps in bandwidth at nearly [BEGIN HIGHLY CONFIDENTIAL].
[END HIGHLY CONFIDENTIAL] of the buildings where they serve a single customer.

See Besen and Mitchell Decl. at 120 citing the Commission’s Wavecom Solutions decision (“[T]he relevant
geographic market is a particular customer’s location, because it would be prohibitively expensive for an enterprise
customer to move its office location in order to avoid small but significant and nontransitory increases in the price of
special access services ...”). See also, Besen and Mitchell Decl. at 119 citing the same reasoning regarding
customer unwillingness to change building locations in response to a SSNIP in a Declaration of Bridger M. Mitchell
attached to Comments of Sprint Nextel Corporation, WC Docket No. 05-25, { 35 (Jan. 19, 2010).

*2 In most cases the service provider that has facilities in the area, but not at a specific customer’s location, will need
to acquire the necessary connection. But this could be accomplished by building a lateral off a splice point on its
existing fiber ring. In most cases the necessary capital expenditure falls on the service provider though in some
cases customers will pay offer to cover this cost. (See Kuzmanovski Decl. at 122.) As already mentioned,
competitive providers have other options, however. They may enter into a fiber swap with another competitive
provider that has spare strands that serve the target location, or purchase dark fiber that was deployed on the route to
that customer by another provider. (See Kuzmanovski Decl. at 110.) They also have the option to purchase a
wholesale circuit from the ILEC and resell it to the customer after “finishing” the connection. We also note that
CLECs can, and do, use UNEs in many locations to provide dedicated services in competition with ILECs.

** DOJ/FTC Horizontal Merger Guidelines, 2010, at http://www.justice.gov/atr/horizontal-merger-guidelines-
08192010.

* The Guidelines offer a useful framework for defining markets, but the Guidelines prescribe that substitution by
purchasers among providers and their offerings should be the chief criterion on which to delineate product and
geographic markets. Drs. Besen and Mitchell do not adequately consider this in their analysis.
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is appropriate to delineate geographic market by location of the customers only provided that
competitive supply includes provision of special access connections from outside those locations.
That is, even if one wants to use a narrow customer-based geographic market, one must account

for all supply that can reasonably serve that market. Drs. Besen and Mitchell fail to do so.

52. Drs. Besen and Mitchell reliance on the Herfindahl-Hirshman Index (HHI) values to
summarize the competitive constraint on the ILECs is misplaced.*® Historical HHIs, like the
market shares they are based on, do not reflect the competitive realities of the marketplace
because they do not incorporate nearby fiber facilities that do not currently serve customers but
nevertheless represent potential competition. Furthermore, all of their measures were computed
on a nationwide basis which fails to give insight into market conditions in specific metro areas
and more importantly mixes vastly different markets and regulatory regimes. Finally, when
calculating the extent of ILEC-only areas, Dr. Besen and Mitchell attribute all UNE/UCL-based
circuits to the ILEC footprints. As a result, they overstate the areas in which ILEC do not face
competition by including buildings served by competitive providers entirely over such circuits.
In fact, the ILEC faces substantial price competition when competitors provision these circuits
that they acquire at cost-based rates.

53. In any case, HHIs are not dispositive regarding market power but rather are merely a tool
used principally as a first step in merger proceedings, allowing the possibility that other evidence
(such as the importance of sunk facilities in the present case) could overturn any HHI-based

conclusions.*’

54. Exclusion of Cable Facilities. The market share analysis relied upon by Drs. Besen and
Mitchell are also flawed because it omits almost all competition from cable companies, both
cable Ethernet services and cable best efforts services. The CLECs’ argument that the
Commission ought to ignore competition from cable is not consistent with the marketplace facts.

To ignore cable companies would be to ignore a very large and rapidly-increasing segment of the

** Guidelines, p. 15. (“When the geographic market is defined based on customer location, sales made to those
customers are counted, regardless of the location of the supplier making those sales.”)

“6 Besen and Mitchell Decl. at ] 37.

" Guidelines, p. 19. (“The purpose of [HHI] thresholds is not to provide a rigid screen to separate competitively
benign mergers from anticompetitive ones, although high levels of concentration do raise concerns. Rather, they
provide one way to identify some mergers unlikely to raise competitive concerns and some others for which it is
particularly important to examine whether other competitive factors confirm, reinforce, or counteract the potentially
harmful effects of increased concentration.”)
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marketplace. Industry analysts confirm ““[t]he Cable MSO segment remained the fastest
growing overall in 2014, garnering growth that considerably outpaced the Incumbent Carrier and
Competitive Provider segments. . . Already established in metro markets, leading cable
companies are fortifying their Ethernet offerings to meet the needs of larger businesses with
regional and nationwide networks.”* Indeed, in just the past two years, “cable operators have
increased the penetration of business locations they serve by more than 50 percent while ILEC

penetration dipped nearly 14 percent.”*

55. Notably, although the CLEC economists exclude all cable competition from their analyses,
none of them provides any argument for excluding Ethernet and other fiber-based services
offered by cable companies. To the contrary, the CLECs themselves admit that such services

compete directly with ILEC and competitive providers’ dedicated services. For example, Level

3 admits that it [BEGIN HIGHLY CONFIDENTIAL] |
I (<0 HIGHLY CONFIDENTIAL]

56. The CLECs do make arguments that “best efforts” cable services do not compete against the

special access services offered by ILECs and CLECs. Nevertheless, testimony by CLEC

employees refutes those assertions. For example, XO’s Director of Product Analytics notes that

X0is [BEGIN HIGHLY CONFIDENTIAL] I

I (E\D HIGHLY CONFIDENTIAL]™

*8 \ertical Systems Group, 2014 U.S. Cable MSO Ethernet LEADERBOARD (Mar. 16, 2015),
http://www.verticalsystems.com/vsglb/2014-u-s-cable-mso-ethernet-leaderboard/.

*° Sean Buckley, Cable operators taking greater share of large businesses, says analyst firm, FierceTelecom (Sep.
21, 2015), http://www fiercetelecom.com/story/cable-operators-taking-greater-share-large-businesses-says-analyst-
firm/2015-09-21.

%0 Declaration of Chris McReynolds on Behalf of Level 3 Communications, LLC at § 19. We note that fiber
networks constitute a powerful competitive threat, not only in terms of the bandwidth they can deliver along their
existing routes and the bandwidth they can deliver to any customer who can be reached by a lateral, but also in terms
of the range of services they can provide. Fiber can provision traditional circuit-based services as well as packet
based connections, and it can carry a tremendous array of bandwidth possibilities, provided the appropriate
electronics are attached to the fiber. From the supply side, there is substantial ease of substitutability among
services when they are delivered over a modern fiber-optic network.

*! Declaration of James A. Anderson at  33.
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57. We understand that AT&T has had a similar experience with best efforts cable services. For
example, when a customer cancels an AT&T DS1 special access service in favor of a
competitive offering, AT&T’s sales team attempts to determine from the customer the
competitor chosen and the reason for the switch. AT&T’s analyses of these data show that, for
the 12 month period from November 2014 through November 2015, a [BEGIN HIGHLY
CONFIDENTIAL] | (EN\D HIGHLY CONFIDENTIAL] of AT&T’s
DS1 competitive losses went to cable companies and that [BEGIN HIGHLY
CONFIDENTIAL I (EN\D HIGHLY CONFIDENTIAL] of these cable
company losses were to best efforts cable services, i.e. customers that specifically identified
cable Internet as their chosen service or, for those customers that did not identify the type of
service, the proportional number of customers that switched to cable and chose a cable Internet

service.*

58. The CLECs’ attempt to downplay this competition from best efforts cable services by
arguing that they are not taking any actions to win back customers lost to cable best efforts
services. As explained below, that is not true for AT&T. But even if it were true, that would not
mean that ILEC prices are not constrained by this competition from cable companies. The fact
that an increase in price would cause customers to migrate to best efforts cable services is a
significant competitive constraint, and it would thus be arbitrary to ignore competition from best

efforts services in their entirety as the CLECs propose.

59. We understand that AT&T is actively responding to competition from cable, including in the
development of the next-generation products and services that will replace legacy TDM-based
DSn services. As just one example, [BEGIN HIGHLY CONFIDENTIAL] [N

I (END HIGHLY CONFIDENTIAL]

60. We also understand that CenturyLink faces fierce competition from cable providers for

CenturyLink’s DSn and Ethernet services and the Dedicated Internet Access and other products

2 AT&T Internal Analysis.
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it provides over those services. CenturyLink has therefore taken various steps to compete with
cable providers in this area, including reducing its DSn and Ethernet prices and launching a
product called Core Connect Enterprise, which offers bundled data, voice and cloud-applications
targeted to small and medium businesses, usually over copper facilities. Core Connect
Enterprise provides comparable or superior speeds, functionality, and pricing similar to cable
providers’ best efforts and Ethernet services.

61. The CLECs also attempt to dismiss the marketplace impact of cable’s best efforts services by
arguing that many business customers have a need for Service Level Agreements that include
guaranteed up time, performance standards, quality of service levels, security standards, and so
on.>® The problem with this argument from an economic perspective is that providers offer a
broad continuum of SLAs and that customers choose the SLA and price point that best fits their
needs.>® For many business customers, the lower price of best efforts cable services offsets the
benefits of the services with higher SLAs.”® The CLECs’ own conduct in the marketplace further
confirms that they view best efforts cable as a direct competitor to their Ethernet and other
dedicated services. For example, Windstream’s website directly advertises its “Ethernet
Internet” service (with a 99.99 percent uptime guarantee) as a substitute for best efforts cable.*®
If these Ethernet with an SLA and best efforts cable services were in different markets, there
would be no reason for Windstream to be highlighting the benefits of its Ethernet service
compared cable best efforts. The fact that Windstream’s own advertising materials directly
target cable best efforts confirms that, in Windstream’s business judgment, cable best efforts

services are a direct competitor to other business services with SLASs.

62. Two or More Competitors. Like Prof. Baker, Drs. Besen and Mitchell argue that effective
competition does not occur in a building until at least three competitive providers have deployed
facilities to a building. However, Drs. Besen and Mitchell do not provide any evidence to
support that assertion given the specific characteristics of special access competition, e.g., the

importance of sunk investment in facilities. Instead, they rely on various articles assessing

%% See, e.g., Deem, et al. Decl. at {f 18-30.

> Even within non-best efforts services, providers offer a wide range of “classes” of SLAs, and prices for service
with more comprehensive SLAs cost more than services with less comprehensive SLAS.

% Prof. Baker acknowledges that best efforts broadband are attractive to certain types of retail customers. Baker
Decl. at 1 32.

*® See http://www.windstreambusiness.com/products/enterprise-network-services/dedicated-internet-
services/ethernet-internet (directly comparing Windstream’s Ethernet Internet service to “cable Internet”).
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competition in unrelated industries that purport to show that three or more competitors is

required to attain maximum benefits from competition.>’

63. Drs. Besen and Mitchell point to studies of specific product markets — gasoline retailing,
general obligation bond underwriting, and condo apartments in Stockholm — that bear little
relation to special access services. They also examine the literature which relates the outcomes
of auctions to observed bidding — an implicit acknowledgment that these services are best viewed
as bidding markets. They cite to Brannman, et al. (1987) who find each additional bid is related
to a higher sale price for offshore oil leases and national forest timber sales.”® In fact these
authors establish a relationship between the winning bid and the number of bids, not the number
of bidders which would be relevant here. The authors note that the empirical and theoretical
research reaches mixed conclusions regarding the relationship between winning bids and the
number of bidders. Furthermore, as with the other studies Drs. Besen and Mitchell cite, these
transactions involve products that differ significantly from special access; they are the sale of
commodity products rather than the provision of a differentiated service, and involve a one-time
transaction, whereas the special access provider and the purchaser enter into a longer term
relationship.

V. OUR WHITE PAPER PROVIDES ECONOMIC ANALYSIS THAT ADDRESSES WHETHER THE
COMPETITIVE TRIGGERS ACCURATELY PREDICT COMPETITION WITHIN AN MSA

64. The Commission’s Public Notice sought comment on whether, based on the 2013 special
access data collection, the Commission’s pricing flexibility triggers effectively identified MSAs
where competitive entry had occurred. In response, we analyzed the 2013 special access data at
the census block level and demonstrated that the Commission’s pricing flexibility triggers
dramatically understate the true extent of competition in any given MSA. Our analysis showed
that in MSAs where ILECs have been granted Phase Il pricing flexibility competitors have
deployed sunk facilities in most census blocks, and that those census blocks represent almost all
business establishments with potential demand. We also provided tables showing that this metric

> Note that, even if it were true, this would not explain Prof. Baker's nonsensical conclusion that the second or third
competitor has more effect than the first.

%8 Lance Brannman, J. Douglass Klein, and Leonard W. Weiss, “The Price Effects Of Increased Competition In
Auction Markets,” Review of Economics & Statistics, 1987: 24-32.
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is consistent at the MSA level. In addition, our analyses showed that the current triggers are
actually considerably under-inclusive (i.e., understate the extent to which competitors have
deployed competitive facilities) because the data show that even in Phase | areas, and in areas
with no pricing flexibility at all, competitors have deployed sunk facilities to almost every census
block in MSAs with special access demand, covering most connections and business
establishments. None of the analyses by other parties appears to address whether the competitive
triggers accurately predict competition within an MSA. In contrast, our previous analysis can
and did.

65. The analyses of the data reported by the competitive providers and their economists and data
analysts show only national-level results. As explained above, these analyses are flawed. But
even if they produced an accurate picture of competition in the marketplace at the national level,
they do not show whether the competitive triggers accurately predict the existence of sunk
competitive facilities (i.e., competitive facilities) in any MSA. In other words, they provide no
data from which regulators or any other entity can conclude that, in the areas where ILECs have

been granted Phase Il pricing flexibility, there is a lack of competition.

66. By contrast, our prior paper reported the extent to which there are competitive facilities
within census blocks at the MSA level. Our paper showed that, based on the 2013 SADC data
and National Broadband Plan data, competitors nationwide had deployed competing special
access facilities in more than [BEGIN HIGHLY CONFIDENTIAL] ||l (END
HIGHLY CONFIDENTIAL] of MSA census blocks with special access demand, covering
about [BEGIN HIGHLY CONFIDENTIAL] |l [END HIGHLY CONFIDENTIAL]
of the total locations with special access connections and [BEGIN HIGHLY
CONFIDENTIAL] |l [END HIGHLY CONFIDENTIAL] of business establishments
that might have demand for special access services.*

67. We showed that these metrics are the same (often higher) in Phase 11 MSAs (by providing the
same metrics for each Phase Il MSA), which confirms that the competitive triggers correctly
predicted competition in areas where ILECS have been granted Phase Il pricing flexibility. We

further showed that the competitive triggers were under- inclusive, because many Phase | MSAs

* These census blocks also cover more than [BEGIN HIGHLY CONFIDENTIAL] |} (END HIGHLY
CONFIDENTIAL] of AT&T’s and CenturyLink’s revenue and capacity demand for special access services.
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(and even some MSAs with no pricing flexibility) had competitive facilities covering more than
[BEGIN HIGHLY CONFIDENTIAL] [l (END HIGHLY CONFIDENTIAL] of
MSA census blocks with special access demand, covering more than [BEGIN HIGHLY
CONFIDENTIAL] ] (END HIGHLY CONFIDENTIAL] of locations with special
access connections and [BEGIN HIGHLY CONFIDENTIAL] [l [END HIGHLY
CONFIDENTIAL] of business establishments that might have demand for special access

services.®

% These census blocks also cover more than [BEGIN HIGHLY CONFIDENTIAL] |} (END HIGHLY
CONFIDENTIAL] of AT&T’s and CenturyLink’s in-cycle revenue and capacity demand for special access
services.
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VERIFICATION
I hereby swear under penalty of perjury that, based on the best information available to

me, the foregoing is true and correct.

/s] Mark Israel
Mark Israel

Dated: February 19, 2016
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VERIFICATION
I hereby swear under penalty of perjury that, based on the best information available to

me, the foregoing is true and correct.

/s/ Daniel Rubinfeld
Daniel Rubinfeld

Dated: February 19, 2016
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VERIFICATION
I hereby swear under penalty of perjury that, based on the best information available to

me, the foregoing is true and correct.

/s/_Glenn Woroch
Glenn Woroch

Dated: February 19, 2016



