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The United States Telecom Association (USTelecom) submits these comments in 

response to the Wireline Competition Bureau’s Public Notice seeking to refresh the record on 

USTelecom’s petition for declaratory ruling (Petition) that incumbent local exchange carriers 

(ILECs) are non-dominant in the provision of switched access services.1

I. INTRODUCTION

In passing the Telecommunications Act of 1996 twenty years ago, Congress set out to 

“promote competition and reduce regulation in order to secure lower prices and higher quality 

services for American telecommunications consumers and encourage the rapid deployment of 

new telecommunications technologies.”2 Twenty years later, opinions differ on whether the 

Commission’s implementation of the 1996 Act, in all respects, has been a success or failure. But 

one thing is indisputable:  the core local market-opening goals of the 1996 Act have been

1 Wireline Competition Bureau Seeks Comment to Refresh the Record on United States Telecom 
Association Petition for Declaratory Ruling That Incumbent Local Exchange Carriers are 
Nondominant in the Provision of Switched Access Services, WC Docket No. 13-3, DA 16-79 (rel. 
Jan. 21, 2016) (Public Notice); Petition of USTelecom for Declaratory Ruling that Incumbent 
Local Exchange Carriers are Non-Dominant in the Provision of Switched Access Services, WC 
Docket No. 13-3 (filed Dec. 19, 2012) (Petition).
2 Preamble to the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996).
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achieved, as evidenced by the overwhelming migration of consumers from traditional 

home-bound, wired, Bell-provided switched access telephone service to multiple other options 

for their basic and advanced communications needs.  There is rigorous competition across 

traditional industry boundaries – wired, fixed and mobile wireless, Internet-based, satellite – and 

the worlds of computing and communications have essentially converged into one inseparable, 

interdependent ecosystem.  The reality is that ILECs long ago lost their stronghold in the 

switched access market, largely because the policies and regulations that grew out of the 1996 

Act did what they were intended to do.  And as Chairman Wheeler observed:  “the elimination of 

circuit-switched monopoly markets certainly obviates the need for old monopoly-based 

regulation of that technology.”3

The relevant question here, then, is whether ILECs currently dominate the marketplace 

for switched access services; that is, whether they possess sufficient market power to control 

prices regardless of market forces.4 We have consistently demonstrated to the Commission over

the past three years that the answer to that question is a resounding “no.”  For example, 

USTelecom presented evidence in the Modernization Forbearance Petition that “‘ILECs’ 

aggregate market share [of switched access lines] fell from 60.5 percent to 18.5 percent’ from 

2000 to 2012, and ILEC fixed access lines accounted for less than 18 percent of the voice market

as of mid-2013.”5 These market shares are far below any threshold used by the Commission and 

3 Tom Wheeler, Net Effects: The Past, Present and Future Impact of our Networks, at 20 
(Nov. 26, 2013), available at https://transition.fcc.gov/net-effects-2013/NET_EFFECTS_The-
Past-Present-and-Future-Impact-of-Our-Networks.pdf.
4 See Petition at 13 (citations omitted).
5 Petition of USTelecom for Forbearance Pursuant to 47 U.S.C. § 160(c) from Enforcement of 
Obsolete ILEC Legacy Regulations That Inhibit Deployment of Next-Generation Networks,
WC Docket No. 14-192, at 11-12 (filed Oct. 6, 2014) (emphasis in original) (Modernization 
Forbearance Petition) (citing Declaration of Dr. Kevin Caves ¶ 12 (Oct. 6, 2014) (Caves Decl.), 
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other antitrust agencies to assess market dominance.6 The Commission has a clear opportunity

here to take long-awaited action consistent with the data-driven, forward-looking, deregulatory 

policies it has long espoused by granting this Petition.

II. ILECS HAVE NOT DOMINATED THE SWITCHED ACCESS VOICE MARKET
FOR YEARS.

There already is ample evidence in the record for treating ILECs as non-dominant in the 

provision of switched access voice services. When we filed this Petition, USTelecom projected 

that by the end of 2012, 40 percent of households would have “cut the cord” in favor of wireless 

only service.7 That projection was spot on; in fact the trend has continued as shown on the Chart 

below, with 43 percent of households going wireless only by the end of 2013, 30 percent using 

landline other than ILEC switched access, and a mere 27 percent of households using traditional

ILEC voice service.8 Based on the same reliable marketplace observations and evidence, we 

now project that as of the end of 2015, ILECs provided switched access voice service to fewer 

than 20 percent of households nationwide.9 Even if you attribute the entire CLEC residential 

attached to the Modernization Forbearance Petition as Appendix B, and attached hereto as 
Appendix B).
6 See, e.g., Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, Order, 11 FCC 
Rcd 3271, 3307 ¶ 67 (1995) (declaring AT&T to be non-dominant in the provision of long 
distance services based, in part, on its finding that between 1984 and 1994, “AT&T's market 
share [ ] fell from approximately 90 percent to 55.2 and 58.6 percent in terms of revenues and 
minutes respectively”).
7 Petition at 31.
8 See also Brogan, Patrick, Vice President of Industry Analysis, USTelecom, Voice Competition 
Data Support Regulatory Modernization, at 1 (USTelecom Voice Competition Research), 
available at   
http://www.ustelecom.org/sites/default/files/documents/National%20Voice%20Competition%20
2014_0.pdf.
9 Id.; see also Ex Parte of USTelecom, WC Docket No. 14-192 (filed Nov. 4, 2015) (“Given the 
current market dynamics, with ‘incumbent’ LECs providing voice service to roughly 20% of 
households ..., competition and consumers would be served best by removing the legacy 
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switched voice share of the market to ILECs (assuming that ILECs provide either wholesale or 

last mile facilities for those CLEC services), the result would increase ILEC share by only 0.9

percent, still a trivial amount by antitrust standards.10 The Commission itself acknowledges that 

“almost 75 percent” of residential customers no longer get voice service over traditional ILEC 

facilities.11

Chart: ILEC Switched vs. Wireless-Only and Interconnected VoIP Households

regulatory handicaps identified in our forbearance petition.”). The current projection at year-end 
2015 for ILEC switched households is 16%. See Chart.
10 See infra pp. 6-7, quantifying the scope of CLEC-provided switched access services at the end 
of 2013 (citing USTelecom Voice Competition Research, Appendix A).
11 Petition of USTelecom for Forbearance Pursuant to 47 U.S.C. § 160(c) from Enforcement of 
Obsolete ILEC Legacy Regulations That Inhibit Deployment of Next-Generation Networks, et al.,
WC Docket Nos. 14-192, 11-42, 10-90, Memorandum Opinion and Order, FCC 15-166, at ¶ 6
(rel. Dec. 28, 2015) (Modernization Forbearance MO&O) (citation omitted).
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Despite this overwhelming and indisputable evidence of dramatic ILEC decline in market 

share, ILEC competitors tell a different story.  They continue to make familiar yet 

unsubstantiated and untrue claims that ILECs remain the dominant providers of fixed voice 

services in all or virtually all regions of the country.  This persistent refrain about ILEC 

dominance is not credible, and serves only to keep one segment of the market mired in the past,

while other incumbents (cable providers) and competitors that have proven they can compete in 

an unregulated or lightly-regulated environment (CLEC, wireless and Internet-based over-the-top 

voice providers) get a regulatory free pass.  This outcome is directly contrary to Congress’s 

intent to “promote competition and reduce regulation.”

III. WIRELESS SERVICE COMPETES HEAD-TO-HEAD WITH WIRELINE 
SERVICE.

The rise of mobile communicating has greatly impacted the state of the switched access 

voice services marketplace.  In our petition for forbearance relief from obsolete ILEC regulatory 

obligations, USTelecom made the case that the ubiquitous presence of wireless service and the 

“cut-the-cord phenomenon” have completely reshaped the competitive landscape.12 In light of 

this, the Commission can no longer credibly discount the presence of wireless service in 

determining what market power, if any, ILECs continue to have in the switched access voice 

marketplace.

Wireless services unquestionably are a competitive alternative to wireline services, and 

they “present a substantive, viable and economically constraining influence on the behavior of 

wireline telephone providers.”13 In fact, “ILEC wireline voice prices are disciplined by a range 

12 Modernization Forbearance Petition at 11-12.
13 Modernization Forbearance Petition at 12-13 (citing Declaration of Professor John Mayo ¶ 36
(Oct. 6, 2014) (Mayo Decl.), attached to the Modernization Forbearance Petition as Appendix 
C, and attached hereto as Appendix A).
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of competitive alternatives, including wireless telephony, cable voice, over-the-top VoIP, and 

offerings from [CLECs].”14 The Commission has already recognized and acted upon this power 

shift by granting ILECs significant forbearance relief from burdensome, legacy regulations that 

serve no meaningful purpose in the current competitive landscape.15 Dominant carrier status and 

the regulations that come with it are prime examples of “old monopoly-based regulation”16 that 

has long outlived its usefulness, and thus should be eliminated.

IV. SWITCHED ACCESS VOICE SERVICES ARE SUBJECT TO EVEN MORE 
COMPETITION THAN CABLE VIDEO PROGRAMMING SERVICES.

USTelecom has previously suggested that the Commission could credibly establish a 

presumption that ILECs are no longer dominant in the same manner that it essentially found that 

cable operators no longer dominate the multichannel video programming distributor (MVPD) 

services marketplace.17 The Commission summarily dismissed that proposal in a footnote, 

finding it to be “inapposite because, despite the relatively similar degrees of market share, the 

DBS providers do not rely on incumbent cable operators to provide their products to customers 

whereas competitive LECs rely on the networks and services of incumbent LECs.”18

As an initial matter, that statement is only partially true, and in fact suggests much more 

than what the facts show.  Although some CLECs continue to rely on ILEC wholesale and UNEs 

to provide business services, that is rarely the case for residential switched access voice services.

For example, USTelecom concludes that at the end of 2013 only a negligible 0.9 percent of 

14 Modernization Forbearance Petition at 13 (citing Caves Decl. ¶ 2).
15 See generally Modernization Forbearance MO&O.
16 Supra note 3 and accompanying text.
17 See Ex Parte of USTelecom, GN Docket No. 13-5, WC Docket No. 05-25 (filed Jun. 24, 
2015).
18 Technology Transitions, et al., 30 FCC Rcd 9372, 9445 n.457 (2015) (emphasis added) 
(Technology Transitions Order).



7

households were using CLEC-provided switched access voice services that may have relied on 

ILEC wholesale (resale), UNEs, or other last-mile facilities.19 This hardly reflects a CLEC 

reliance on the networks and services of ILECs that justifies treating the CLEC-ILEC 

relationship differently than the DBS-cable relationship.  Thus, the Commission’s justification 

for finding the “effective competition” determination to be inapposite in this context on the basis 

that some CLEC competitors rely on ILEC services and facilities to compete is simply not 

persuasive.

The Commission further noted that the specific tests for “effective competition” in the 

MVPD services marketplace do not apply in the context of competition between ILECs and 

CLECs.20 This observation entirely misses the point for at least two reasons.  First, competition 

in the switched access voice service marketplace is not only between ILECs and CLECs; mobile, 

cable, and VoIP and other over-the-top providers vigorously compete in this space as well.  

Second, USTelecom did not and does not now advocate that the same “effective competition” 

tests be used to determine whether ILECs remain dominant in the provision of switched access 

voice services.  The Commission, in its discretion, could nevertheless apply the same standards 

by analogy, since the underlying regulatory and public policy goals of MVPD “effective 

competition” and voice services competition spring from the same Communications Act.  It 

would be disingenuous to argue that they do not at least warrant comparable treatment given the 

similar impact that competition has had in each market.

19 USTelecom Voice Competition Research, Appendix A. This number excludes both cable and 
wireless services.
20 Technology Transitions Order, 30 FCC Rcd at 9445 n.457. See also Amendment to the 
Commission’s Rules Concerning Effective Competition, Implementation of Section 111 of the 
STELA Reauthorization Act, 30 FCC Rcd 6574 (2015) (Effective Competition Order).
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The value of evaluating the switched access voice services market in a similar fashion is 

obvious; both cable operators and ILECs once enjoyed the advantages (and attendant burdens) of 

incumbency, but now hold no such sway over their respective markets.  The loss of significant 

market share, in both instances (and far more in the case of ILECs), justifies similar regulatory 

treatment because competitors have changed the balance of power through their capture of 

market share. Not fully analyzing these similarities in the Technology Transitions Order is 

understandable, but the Commission should make a full, fair, and reasoned assessment in this

proceeding of whether the demonstrated lack of market power of both cable operators in the 

MVPD marketplace and ILECs in the switched access voice service marketplace warrants

similar regulatory treatment.21 If after careful examination the Commission still thinks that 

ILECs, after losing over 75 percent of switched access voice market share to competitors, should 

retain “dominant” status while at the same time incumbent cable operators that have lost less 

than 34 percent of the MVPD market share to DBS providers should get regulatory relief, it

should provide a more reasoned explanation for that conclusion than it provided in footnote 457 

of the Technology Transitions Order.

V. DECLARATORY RELIEF IS APPROPRIATE HERE.

Granting the declaratory relief sought by USTelecom on behalf of its member companies 

is appropriate and consistent with the broad discretion of the Commission to implement the 1996 

Act’s central goals of promoting competition and reducing regulatory burdens.  To be clear, we 

21 Indeed, the Commission’s goals in both proceedings should be the same:  to update its rules to 
reflect the current marketplace, to reduce regulatory burdens on all providers, and to efficiently 
allocate the Commission’s resources. See Effective Competition Order, 30 FCC Rcd at 6575, ¶ 1
(explaining that with this action the Commission “update[s its] Effective Competition rules, for 
the first time in over 20 years, to reflect the current MVPD marketplace, reduce[s] the regulatory 
burden on all cable operators, especially small operators, and more efficiently allocate[s] the 
Commission’s resources”) (citations omitted).
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do not seek blanket deregulation of ILEC switched access voice services; rather, we seek a

narrow scope of relief that would result in the consistent treatment of all providers in this highly 

competitive marketplace as “non-dominant” providers.

There is no question that some relief here is warranted, and declaring ILECs to be 

non-dominant would be the cleanest approach.  To the extent the Commission is concerned that 

such a ruling might have unintended consequences such as the elimination of a regulation or 

requirement that might ultimately harm consumers, it has broad discretion to carve out or retain 

such requirements to the extent they are in the public interest.  For example, if the Commission 

believes that price cap ILECs, once they are considered non-dominant, could raise subscriber 

line charges associated with their switched access services above the current cap (even though 

there is no evidence that they would have sufficient market power to do so), it could continue to 

apply the cap once they no longer are considered dominant.  Thus, the remote possibility of 

unforeseen or unintended consequences need not deter the Commission from granting this

petition.
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VI. CONCLUSION

Continued dominant regulation of ILECs is simply not warranted by the record or by the 

current state of the marketplace for switched access voice services.  For the reasons discussed 

herein, we again ask for a declaration that ILECs are no longer subject to dominant carrier 

regulation under the Commission’s rules.

Respectfully submitted,

By:                                     
Diane Griffin Holland
Jonathan Banks
United States Telecom Association
607 14th Street, N.W., Suite 400
Washington, DC 20005
(202) 326-7300

Attachments

Dated: February 22, 2016



APPENDIX A 

  





























APPENDIX B 

 
































