February 26, 2016

Commission’s Secretary

Marlene H. Dortch

Office of the Secretary

Federal Communications Commission
445 12" Street, SW

Room TW-A325

Washington, DC 20554

Deena Shetler: deena.shetler@fcc.gov
FCC Contractor: fcc@bcpiweb.com
Re: WC Docket No. 06-210
CCB/CPD 96-20

Comments of Petitioners Concerning Fraudulent Use

The following addresses AT&T’s already FCC denied and abandoned and bogus Fraudulent use defense. *

R. L Smith FOIA Speaking about Fraudulent use provisions Exhibit K in plaintiff’s initial filing. Mr. Smith is
stating that the existing fraudulent use provisions do not restrict traffic only transfers but the proposed Tr8179
would. http://apps.fcc.gov/ecfs/document/view?id=6518610620

R.L SMITH:

Finally the provisions noted by AT&T here do not seemingly restrict
TorA ( Transfer or Assignment) per se but the new regs do, nor does it
address TorA explicitly.

Because the Fraudulent use section was never meant to be used to prevent transfers of service. That is why the
fraudulent use section does not reference TorA. The FCC revived a 1995 Controversy that was a dead by
1996.

Finally, the provigions noeced by ATT hore 4o not seexingly restrict TorA par se
but the naw regs do nor does it address TorA explicitly.

! AT&T’s fraudulent use defense asserted that because CCI must keep its revenue and time commitment and
under this predicate AT&T asserted that CCI would not be able to meet its revenue commitment once traffic
was transferred away from CCI’s plan to PSE. In 2006 AT&T created a new controversy before Judge Bassler
in the NJFDC stating that “all obligations” transfer. Therefore if all obligations transfer AT&T no longer can’t
suspect CCI from not meeting the revenue commitment which AT&T since 2006 claims CCI no longer had.
Additionally the pre June 17" 1994 exemption is prior to the Jan 13" 1995 traffic only transfer so AT&T
knew the plans were immune from shortfall and termination penalties and thus there was ---as NJFDC Judge
Politan determined---no merit to AT&T’s fraudulent use assertion of being deprived of shortfalls.



R.L Smith: Against speaking about Fraudulent Use Provisions:

Finally, the provision AT&T refers to here also do not explicitly
prohibit TorA per se and do not directly address it.

Finnlly, tha prova ATT zafars to here also do pot cxplicityly. prohibit TOXA par
8¢ and do not directly addreas it.

R.L. Smith:

“we find in favor of customers in case of conflicts.

R.L —You’re absolutely right. The Fraudulent use section makes no mention of Transfers of service. Correct.
AT&T should never have been allowed to use this defense that not only was used after 15 days statute of
limitations but was revived by the FCC after the NJFDC in 1996 stated that AT&T’s argument premised on

shortfalls is not substantiated. AT&T has been allowed to get over for 21 years.

we %3 in favor gf customors in cafns of conflicta. And in” the cas

[ ] e ——

RL SMITH FOIA:

“Let us be certain of what we are protecting AT&T from. Is
it the location commitments that would be worrying
AT&T?”

No issue with location commitments. The locations will all pay their bills to AT&T and PSE will be
responsible for bad debt if the locations do not pay their bills to AT&T. AT&T is 100% bad debt free.

R.L Smith:
“Do we need to save AT&T from commitments per se?

Why not just loss of pay for charges. If the moved
locations are still with AT&T , they may well generate
enough money to keep AT&T almost whole and not cause
the need for this intrusive method of protection.”

Al: Well said R. L. You should be an FCC Commissioner.




I M. Let u¢ be cortain of what we e&re protecting ATLT from. Is it the lozms of
commitments that would ba werryisg ATAT? Or the eztual result of usc¢eollectibles
from gpocific custamars who have moved locatious and/er 800 nec? Io it bock? Why
do wa need to gave ATLT frcm commitmencs per se? Why not jsut leas of payments
for chaxges. Xf the moved .Locasionnm are still wich ATT. they may well generate
enough money to keep ATT almogs wicle and oot cause the nood for chis intrugoive
merthod of prorection.

’

R. L Smith FOIA .....

v’

You have a fraudulent use case that has already been denied in 1995 in which as per the FCC the CARRIER

OFFERS NO FINANCIAL IMPACT.....Why? Because its costs would have all been covered.....

http://apps.fcc.gov/ecfs/document/view?id=6518610620

AT&T’s Substantive Cause Pleading NEVER GETS TO ANY FINANCIAL IMPACT ON AT&T.

R.L comments....
“But this does not make sense”.

R.L. —=You’re right none of it makes sense.

B The cubgtantial Cauge showing wsuld geamingly have to b¢ beffed up to pass

MUETor M6 it Dover pets to any fimancial imapct oa ATAT but gimply talks about
ATT’s interpretaziou Of what the CUIIent GLtuUactior and provisions sbhould mean.
Moreover, existing customors might well take excoptiom with the statement ig SC
cakt the revs do not affect rates Oapplictable to &xis:t TP cor CT customars and any
non rate affectinyg ckhango is manor.

finally, SC gaygs ATT nhould not heva to grasdfather axist ¢usts as gat differsnt
adoin rules bagsed on only when enterod into tps and thet devolep and ixplementany
8uch rulao would creatdé needless regulatory complexitiag witdh attandant ¢osts and
delay. But thif doas not make sonse. Would ATT ot heve teo davelep the game
procedures for al) cuoteomerd now withoeur grendfetharing and de they not already

have the exigitng procedures for oxisting custome¥s. SO whag is the big & -
The Rnew procedures have tTo be developod esyway. And they will have e beo

implemented in any evaent.

Legitimate Business Plan- No Fraudulent Scheme

CCI’s President Larry Shipp and I went back to AT&T multiple times after AT&T denied the CCI-PSE

transfer and asked how much traffic will you allow to transfer. AT&T told us they are not allowing any more



traffic only transfers even when you have Letters of Agency (LOA’s) on all your end-users so you control

ownership of the accounts! AT&T simply shut down 2.1.8 and did not allow it to be used.

The subjective question of how much is too much was raised in the Substantive Cause Pleadings over Tr8179.
If you read the petitions to reject Tr8179 from not just our counsel but other counsels (including TRA

counsel) it addresses the subjectivity issue that AT&T was allowed to decide how much is too much.

Furthermore we are not talking about actually engaging in fraudulent use. It is only merely suspecting
fraudulent use. This is after the 1996 injunction in which the Court had NO CONTROVERSY OR

UNCERTAINTY concerning fraudulent use. R.L Smith also notes “what are we protecting here? The costs
that AT&T was SUSPECTING of losing were shortfall charges for contractual commitments. Not hard cost
for telephone service. If AT&T were to collect those costs it would have received 100% windfall profit as the
definition of shortfall is paying for services NEVER USED.

AT&T can’t assert that the discounted rate that we were getting justified the shortfall being built into the
contract because AT&T was giving out 66% discount to CT-516 ( PSE) on less revenue commitment. CT-516
was a $4.8 million commitment to get 66% discount. Our CSTPII/RVPP plans received less than 28%
discount and we were doing in 1993 $100 million in total revenue and by Jan 13" 1995 we were down to
$54.6 million as the FCC 2003 Decision states.

The FCC advised AT&T in 1995 that it should withdraw Tr8179 because the FCC was going to reject it
because AT&T should not be allowed to subjectively measure intent. We are now back to 1995 where the
FCC again is looking at fraudulent use. It would be totally inconsistent for the FCC not to again decide that

AT&T can’t subjectively SUSPECT fraudulent use to deny a proper transfer.

It was only going to be temporary anyway. If the accounts were transferred we had a proposal to take less than
66% but give more to the end users. What we proposed was we give the end user 35% instead of the CT-516
offered 28% to the end-users and PSE got 38% extra ( 66% total) so if we give away 35% we get our traffic
back! We were only going to ask for 25% extra. (35% to end users and 25% to plaintiffs= 60%) So AT&T
would have paid out 6% less ( 66% vs 60%) and would retain more business because the end users were
getting 7 % more ( 28% to 35%). Remember portability of toll free service started in May 1993 and AT&T’s
base was being attacked by other carriers like MCI, Cable & Wireless, Total Tel and Sprint back then. The
point here is the movement of accounts would not have been forever! AT&T would have been in a much

better position based upon our proposal.



There was no fraudulent use involved. Plaintiffs had met their commitment and AT&T denied us a CT of our

own. That is the real issue. AT&T discriminated against us by not giving plaintiff’s a Contract Tariff.

See Exhibit A where AT&T was advised and shown that plaintiffs qualified for much deeper discounts but
were denied. Within Exhibit A are letters to AT&T and one is dated Jan 13™ 1995 which is the day the traffic
only transfer was done from CCI to PSE after AT&T confirmed that it was discriminating against plaintiffs
and not offering contract tariff. See EXHIBIT B which was a certification that was requested by Judge
Politan of AT&T regarding the issuance of deeper discounted contract tariffs. Judge Politan wanted to know
why AT&T was not offering plaintiffs deeper discounts as others that plaintiffs obviously qualified for but
AT&T was refusing.

Plaintiffs were forced to move the accounts to PSE as our base of business went down from 100 million to
$54 million once CT-516 was in the marketplace. PSE and Tele-Save sued AT&T to get CT-516 as it was
originally issued to Thompson Reuters. Any customer had 90 days to also claim a CT is it met the contract
specs. AT&T denied me many times from getting a CT. AT&T did tariff Tr9229 which was the security

deposits against potential shortfall and that of course was prospective.

EXHIBIT R in plaintiffs initial FCC Comments: http://apps.fcc.gov/ecfs/document/view?id=6518610622
The FCC has to understand the background here. This was a carefully contracted plan to stop the erosion of

our business due to AT&T not providing a CT that we obviously qualified for. This was not fraudulent use.

No one is stealing services!

AT&T simply MERELY SUSPECTED fraudulent use and so far got 21 years benefit! Total Nonsense to
allow AT&T to SUSPECT fraudulent use. Not only do you have an illegal remedy of permanently denying
instead of temporarily suspending service, there is also an illegal remedy of totally shutting down 2.1.8 as per

the Joyce Suek and Charles Fash evidence.

AT&T’s remedy was that it totally stopped all 2.1.8 traffic only transfers. AT&T’s order processing manager
Joyce Suek says we no longer allow partial TSA’s. ie. Traffic only transfers. ATT attorney Charles Fash says
the only way you move traffic is dele the accounts and then resign them. That is an illegal remedy as 2.1.8
does allow traffic only to transfer.

Here is the real issue



How would plaintiffs be able to comply with fraudulent use for transferring too much traffic by

transferring less traffic when AT&T totally shut down 2.1.8 to all traffic only transfers?

R.L Smith hit it on the head in his FOIA notes that AT&T just had the ability to ASSUME fraudulent use was
there. The plans were pre June 17" 1994 grandfathered and they hadn’t already met their revenue
commitment and the accounts could be taken back within 30 days. There was no reason to suspect fraudulent

use in the first place.

AT&T’s discrimination in not providing plaintiffs with a contract tariff led to the traffic only transfer. It was a
legitimate business plan where AT&T’s discrimination in offering a deeper discounted CT to plaintiff’s
forced the issue. It was obvious that AT&T wanted plaintiffs out of business and AT&T was willing to

discriminate and violate its tariffs in many ways to make sure plaintiffs business was destroyed.

Respectfully Submitted,
Group Discounts, Inc.
/sl Al Inga

Al Inga President



EXHIBIT A



WINBACK & CONSERVE PROGRAM

55 Main Street
Linle Falls, NJ 07424
Voice Line 1-800-4LD-RATE
Voice Line 800-453-7283
Fax BOO-338-0409

January 10, 1595

AT&T

Tom Umholtz

5000 Hadley Rd.

South Plainfield, NJ 07080

Re: AT&T offers special rates to corporate accounts that are
doing much less volume than we are.

Dear Tom:

The following AT&T report shows AT&T VINS customers who are
receiving special discount pricing substantially below that given
to me.

Mr. Umholtz, since I am doing substantially more volume than
almost all of these major corporations, why has AT&T continued to
refuse me equal treatment.

How can AT&T continue to be s¢o discriminatory?

Sincerely,

Alfonse G. Inga

ot Charles Helein esq. c: Joseph Fitzpatrick

c: Curtis Meanor esq. -} Deborah Sabourin FCC esq.
c3 Edward Barillari esqg. C3 R.L. Smith FCC

c: Greg Brown C: David Nall FCC esqg.

c: Maria Nascimiento - H Greg Vogt FCC

c: Bob Menno
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Comblned Comipanies, Inc.

Jastuary 9. 1995

Mr. Tom Jomes

AT&T . :

227 West Monroe - " Daliverad Vig Facslmlls
Chicago, IL 60606

Deagr Tom:

1 tried 10 reach you by plione ¢o today to discuss zome very distributing news.

- Iam hearing Jor sources (other than directly from AT&T) that the custorn Contract Tariff
we have been working with pour offices fo davelop will mof kappen. In fact, I am fold, that
AT&T has never had any real interest in the opportunity from the beginning. Needless to
sy, f am, at the very feass, muﬁrnf by mm .I'ut:.

Toms, I have worked very hard, nud'vn;r dtl‘lbm:b to provide AT&T with cli the
inforinetion if hes requesied in a timely and professional manner, J havo stallad my

partners from moving traffic, and delayed, spparently without good reason, critical
business declslons thot I've needed to make. And, all along I have only asked that A¥ET
shoot stralght with me.

What the heck's going on!

Please ghve we a call at your mrﬂzﬂmmkm ﬁiﬂﬁ. r‘#b%‘l

Sincerely,

Cly b -

Larry G. Shigp

- —

- T061 W. Comomarcial Bivd,, Suite 5.K, Tamerac, FI. 11319 -
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Combined Companies, Inc.

January 13, 1995 | Frﬁ\l 1 a

Mr. Grég Brown R
AT&T )

3000 Hadlsy Road -
South Plainfield, NJ 07080

Persenal & Confidential
Dvear Greg:

1 have been attempting to I"W!-"'J'ﬂlﬂ" over the last couple q,l" days to discuss numerous issues. As
fﬁm not heard from you lfrmnd:frnr ﬂlrm now. ' ' g :

As [ know you are aware, since you and I talked In lare November and enrry December 1994, |
have been working with Tom Jones, AT&T Regionol Manager and as well, on occasion, Tom
Umbholez with the express objeclive ufabrnlnhg o C‘nmraﬂ Tw{ﬂ'ﬁum JT&T

. The process and negorlations have beeh very confusing. and | might add. wﬂ%w#rr":ﬂ*ﬂ*

1 heard from o competitar Mnndny that AT&T had made a decision rot ta negatiate a Contract
Tariff with my company (and, in foct, had no intention in d’ﬂlng.m ﬁom the btghnlng].

Greg, both Tom Jones and Tom Umholtz know first hand the urimunm of my intentions. | have
been patient, and iy fact, have even delayed making other business décisions based on the
en-golng discussions vwith AT&T. Which I had beern assured ATET was trterested In purswing,
HWhat's golng on.

I certainly expecr you can find time to give me call fo discuss these very a'-r'm:prranf matiers.

Si

<
s
Larry G. Shipp
LGS

¢
= PSS Wast Comimarcial Nk, Swit 3-K, Taviarac, FL 33319 -
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EXHIBIT B



ORIGINAL FEED
144R 2 0 1895

WILLIAM T. WALSH, CLERK

y8888
gy, HARDIN, KIPP & SZUCH
TOIP.O, BOX 1945, MORRISTOWN, N.J, O7862-1845
T0) 200 CAMPUS DRIVE. FLORHAM PARK, N J.07932-09%0

; {200966-6300
arrosnsvs For  Defendant AT&T CORP.

S R e s sy

IN THE UNITED STATES DISTRICT COURT
FCR THE DISTRICT OF NEW JERSEY

qu—p v e o .

! COMBINED COMPANIES, INC.,
| a Florida corporation,

oy s AR ST e ey e

AND

CIVIL ACTION NO.
95-908 (NHP)

WINBACK & CONSERVE PROGRAM,
-INC., ONE STOP FINANCIAL, INC,,
GROUP DISCOUNTS, INC.,

800 DISCOUNTS, INC. and

New Jerssy corporations,

i| AND

i CERTIFICATION OF
! PUBLIC SERVICE ENTERPRISES RICHARD HIGGINSON
' OF PENNSYLVANIA, INC.,

' a Pennsylvania corporation,
Plaintiffs,
V.

| AT&T CORP.,
" a New York corporation,

B L L L I L L L D LR D L S L

Defendant.

i RICHARD HIGGINSON, of full age, hersby certifies as

i follows:




%
:

true and correct.

1. I am currently employed by AT&T Corp. ("AT&T") as a
Regional Sales Manager in the Specialized Markets Directorate
("SMD"), a position I have held for two years. I have been

employed by AT&T for eleven years.

2. I submit this Certification, which is based on nmy
personal knowledge, in opposition to the motion for a preliminary
injunction against AT&T in the above-captioned matter.

) 3. ATAT makes its Contract Tariffs available to any
customer, including resellers, who apply for the tariff and meet

the specifications set forth in the tariff.

4. Currently, approximately 20 resellers receive se€rvice
from AT&T pursuant to 30 Contract Tariffs. Two of AT&T’s largest
reseller customers, Tel-Save, Inc. and Public Service Enterprises,

Inc. operate under Contract Tariff 516.

5. There are currently six virtual Telecom Network
Service ("VTNS") options under which reseller customers take

service from ATET.

I certify under penalty of perjury that the foregoing is

16



