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SUMMARY

Pursuant to Section 73.3587 of the Commission’s rules and Sections 309(d) and 310(d) of 
the Communications Act of 1934, as amended (the “Act”),1 Cox Communications, Inc. (“Cox”) 
hereby petitions the Commission to impose conditions in the event it approves the applications 
filed in the above-captioned proceeding (“Applications”).2 The Applications arise from the 
proposed acquisition by Nexstar Broadcasting Group, Inc. (“Nexstar”) of Media General, Inc. 
(“Media General” and, together with Nexstar, the “Applicants”).  Absent appropriate conditions, 
the proposed transaction, which would create the nation’s largest broadcast station group, would 
cause significant anticompetitive effects and other harms to Cox and its subscribers.

Based on the station assets of the two companies today, a combined Nexstar-Media 
General would control 171 stations in 100 markets,3 reaching a national audience in excess of the 
39 percent cap (excluding the UHF Discount).4 Of particular concern to Cox, the proposed 
transaction would result in a dramatic over-concentration of post-transaction Nexstar’s market 
power within Cox’s footprint.  A staggering 55 percent of Cox’s video subscribers reside in 
designated market areas (“DMAs”) with Nexstar- or Media General-owned stations.5 The 
aggregation of market power associated with the proposed transaction therefore threatens to have 
a disproportionate impact on Cox and its subscribers.  In particular, the transaction would enable 
Nexstar to wield blackout threats that drive up Cox’s retransmission consent fees to unreasonable 
levels and that present an undue risk of resulting in actual blackouts that deprive millions of 
consumers of access to broadcast programming. Indeed, Nexstar’s CEO has acknowledged that 

1 47 C.F.R. § 73.3587; 47 U.S.C. §§ 309(d), 310(d).
2 A complete list of the licenses and application file numbers at issue is provided in the 

Public Notice issued on February 26, 2016 in connection with the transaction.  See Public 
Notice, Media Bureau Announces Permit-but-Disclose Ex Parte Status for Applications 
Filed for the Transfer of Control and Assignment of Broadcast Television Licenses from 
Media General, Inc. to Nexstar Broadcasting Group, Inc., MB Docket No. 16-57 (rel. 
Feb. 26, 2016) (“Public Notice”); see also Public Notice, Media Bureau, Broadcast 
Applications, Report No. 28671 (rel. Feb. 16, 2016); Public Notice, Media Bureau, 
Broadcast Applications, Report No. 28672 (rel. Feb. 17, 2016).

3 See Press Release, Nexstar Broadcasting Group Enters into Definitive Agreement To 
Acquire Media General for $4.6 Billion in Accretive Cash and Stock Transaction (Jan. 
27, 2016), http://cdn.idstatic.com/cms/live/13/NXST-MEG-Transaction-Announcement-
1-27-16.pdf?1453902377.

4 See CDBS File No. BTCCDT-20160210AFF et al., Comprehensive Exhibit at 2 
(acknowledging that the proposed transaction, absent divestitures, would exceed the 
national television ownership limit when excluding the UHF Discount). 

5 Declaration of Andrew I. Albert ¶ 4 (dated March 18, 2016) (“Albert Declaration”), 
attached hereto as Exhibit 1.
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a central rationale of such transactions is to use the leverage afforded by consolidation to garner 
increased retransmission consent fees.6

Cox’s recent experience negotiating a retransmission consent agreement with Nexstar 
(even absent the increased scale and over-concentration threatened by the proposed transaction 
with Media General) leaves no doubt that Nexstar uses threats of blackouts—often timed to 
exploit multichannel video programming distributor (“MVPD”) subscribers’ fear of losing access 
to marquee events like the Super Bowl—as a brinkmanship tactic to extract increased fees.7

Even assuming such tactics could be squared with the Commission’s existing rules (or soon-to-
be-revised good faith rules), the extraordinary market power that the transaction would confer on 
Nexstar-Media General vis-á-vis Cox and its subscribers requires specific remediation.

The Commission therefore should condition approval of the transaction on carefully 
tailored requirements to protect Cox’s subscribers from the harms that otherwise would result 
from the disproportionate bargaining leverage Nexstar would garner as a result of the transaction.  
In particular, if the Commission ultimately decides to approve the transaction, Cox proposes the 
following conditions:

In the event of a retransmission consent dispute between Nexstar and Cox, 
Nexstar should be required to submit to mediation overseen by the Commission.
Such dispute resolution should be conducted by a mediator with knowledge of 
and experience with industry norms in the retransmission consent arena, and with
sufficient access to Nexstar’s and Cox’s retransmission consent agreements to 
facilitate resolution of the dispute between the parties.  In addition, mediation 
would become available immediately upon either party’s making its last and final 
offer in carriage negotiations.

During the pendency of mediation, Nexstar should be prohibited from 
withholding its signals, subject to a true-up of rates, where applicable, following 
the execution of a final retransmission consent agreement.

Nexstar should be prohibited from spinning off any stations in overlap markets to 
Mission Broadcasting, Inc. (“Mission”), White Knight Broadcasting (“White 
Knight”), Vaughan Media, LLC (“Vaughan”), Super Towers, Inc. (“Super 
Towers”), or any other “sidecar” entity in which Nexstar has or (post-transaction) 
would have a significant interest.  The Commission instead should ensure that all 

6 See, e.g., Mission Buying 5 Stations for $103M, TVNEWSCHECK (Sept. 16, 2013), 
http://www.tvnewscheck.com/article/70502/nexstar-mission-buying-5-stations-for-103m
(quoting Perry Sook as stating that Nexstar expects to “realize additional retransmission 
consent revenues” through a proposed broadcast transaction); Perry Sook and Tom 
Carter, UBS 43rd Annual Global Media & Communications Conference, Nexstar 
Broadcasting Group, Inc.: Keeping it Local, at 9 (Dec. 8, 2015), attached hereto as 
Exhibit 2 (describing growth in retransmission consent revenue of Nexstar, which has 
been driven, in significant part, by station acquisitions).

7 Albert Declaration ¶ 9.
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such divestitures are made to bona fide third-party, independently operated 
broadcasters.
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Based on the station assets of the two companies today, a combined Nexstar-Media 

General would control 171 stations in 100 markets,10 reaching a national audience in excess of 

the 39 percent cap (excluding the UHF Discount).11 Of particular concern to Cox, the proposed 

transaction would result in a dramatic over-concentration of post-transaction Nexstar’s market

power within Cox’s footprint.  A staggering 55 percent of Cox’s video subscribers reside in 

designated market areas (“DMAs”) with Nexstar- or Media General-owned stations.12 The 

aggregation of market power associated with the proposed transaction therefore threatens to have 

a disproportionate impact on Cox and its subscribers. In particular, the transaction would enable 

Nexstar to wield blackout threats that drive up Cox’s retransmission consent fees to unreasonable 

levels and that present an undue risk of resulting in actual blackouts that deprive millions of 

consumers of access to broadcast programming. Indeed, Nexstar’s CEO has acknowledged that 

a central rationale of such transactions is to use the leverage afforded by consolidation to garner 

increased retransmission consent fees.13

10 See Press Release, Nexstar Broadcasting Group Enters into Definitive Agreement To 
Acquire Media General for $4.6 Billion in Accretive Cash and Stock Transaction (Jan. 
27, 2016), http://cdn.idstatic.com/cms/live/13/NXST-MEG-Transaction-Announcement-
1-27-16.pdf?1453902377.

11 See CDBS File No. BTCCDT-20160210AFF et al., Comprehensive Exhibit at 2 
(acknowledging that the proposed transaction, absent divestitures, would exceed the 
national television ownership limit when excluding the UHF Discount). 

12 Declaration of Andrew I. Albert ¶ 4 (dated March 18, 2016) (“Albert Declaration”), 
attached hereto as Exhibit 1.

13 See, e.g., Mission Buying 5 Stations for $103M, TVNEWSCHECK (Sept. 16, 2013), 
http://www.tvnewscheck.com/article/70502/nexstar-mission-buying-5-stations-for-103m
(quoting Perry Sook as stating that Nexstar expects to “realize additional retransmission 
consent revenues” through a proposed broadcast transaction); Perry Sook and Tom 
Carter, UBS 43rd Annual Global Media & Communications Conference, Nexstar 
Broadcasting Group, Inc.: Keeping it Local, at 9 (Dec. 8, 2015), attached hereto as 
Exhibit 2 (describing growth in retransmission consent revenue of Nexstar, which has 
been driven, in significant part, by station acquisitions).
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Cox’s recent experience negotiating a retransmission consent agreement with Nexstar 

(even absent the increased scale and over-concentration threatened by the proposed transaction 

with Media General) leaves no doubt that Nexstar uses threats of blackouts—often timed to 

exploit multichannel video programming distributor (“MVPD”) subscribers’ fear of losing access 

to marquee events like the Super Bowl—as a brinkmanship tactic to extract increased fees.14

Even assuming such tactics could be squared with the Commission’s existing rules (or soon-to-

be-revised good faith rules), the extraordinary market power that the transaction would confer on 

Nexstar-Media General vis-á-vis Cox and its subscribers requires specific remediation.

The Commission therefore should condition approval of the transaction on carefully 

tailored requirements to protect Cox’s subscribers from the harms that otherwise would result 

from the disproportionate bargaining leverage Nexstar would garner as a result of the transaction.  

In particular, if the Commission ultimately decides to approve the transaction, Cox proposes the 

following conditions:

In the event of a retransmission consent dispute between Nexstar and Cox, 

Nexstar should be required to submit to mediation overseen by the Commission.  

Such dispute resolution should be conducted by a mediator with knowledge of 

and experience with industry norms in the retransmission consent arena, and with 

sufficient access to Nexstar’s and Cox’s retransmission consent agreements to 

facilitate resolution of the dispute between the parties.  In addition, mediation 

would become available immediately upon either party’s making its last and final 

offer in carriage negotiations.

14 Albert Declaration ¶ 9.
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During the pendency of mediation, Nexstar should be prohibited from 

withholding its signals, subject to a true-up of rates, where applicable, following 

the execution of a final retransmission consent agreement.

Nexstar should be prohibited from spinning off any stations in overlap markets to 

Mission Broadcasting, Inc. (“Mission”), White Knight Broadcasting (“White 

Knight”), Vaughan Media, LLC (“Vaughan”), Super Towers, Inc. (“Super 

Towers”), or any other “sidecar” entity in which Nexstar has or (post-transaction) 

would have a significant interest.  The Commission instead should ensure that all 

such divestitures are made to bona fide third-party, independently operated 

broadcasters.

In further support of the Petition, Cox states the following:

BACKGROUND

Cox offers subscription video services in 16 DMAs in which Nexstar and/or Media 

General operate broadcast stations, including two of the overlap markets (Lafayette, LA and 

Roanoke-Lynchburg, VA) identified in the Applications as DMAs in which both Nexstar and 

Media General currently operate.  The following chart identifies the DMAs and signals within 

Cox’s footprint that are controlled by Nexstar or Media General.15

Cox DMA Broadcaster Station 
Affiliations

Details of Station 
Ownership/Operation

Mobile, AL-Pensacola, FL Media General CBS
CW

Media General owns CBS and 
CW stations.

Ft. Smith-Fayetteville-
Springdale-Rogers, AR†

Nexstar FOX
NBC

Nexstar owns NBC and FOX 
stations.

Phoenix (Prescott), AZ Nexstar CW Nexstar owns CW station.
Hartford-New Haven, CT Media General ABC

MyNet
Media General owns ABC and 
MyNetworkTV stations.

15 Id. ¶ 3.
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Cox DMA Broadcaster Station 
Affiliations

Details of Station 
Ownership/Operation

Panama City, FL Nexstar ABC Nexstar owns ABC station.
Joplin, MO-Pittsburg, KS†• Nexstar ABC

NBC
Nexstar owns NBC station and 
operates ABC station through 
sharing agreement with Mission.

Topeka, KS†• Media General ABC
FOX
NBC
CW

Media General owns NBC and 
FOX stations and operates ABC 
and CW signals (which are 
multicast on the same station) 
through sharing agreement with 
Vaughan. 

Wichita-Hutchinson, KS Plus Media General NBC Media General owns NBC 
station.

Baton Rouge, LA†• Nexstar FOX
NBC
CW

Nexstar owns FOX and CW 
stations and operates the NBC 
station through sharing 
agreement with White Knight.

Lafayette, LA*† Nexstar FOX
NBC
MyNet

Nexstar owns NBC and FOX 
stations and multicasts 
MyNetworkTV signal on the 
FOX station.

Media General CBS Media General owns CBS 
station.

Providence, RI-New 
Bedford, MA†•

Media General CBS
FOX
MyNet

Media General owns CBS 
station and operates FOX and 
MyNetworkTV signals through 
sharing agreement with Super 
Towers.

Springfield-Holyoke, MA Media General NBC Media General owns the NBC 
station.

Springfield, MO• Nexstar CBS
MyNet

Nexstar owns the 
MyNetworkTV station and 
controls the CBS station through 
sharing agreement with Mission.

Las Vegas, NV Nexstar CBS Nexstar owns CBS station.
Norfolk-Portsmouth-
Newport News, VA†

Media General FOX
NBC

Media General owns FOX and 
NBC stations.

Roanoke-Lynchburg, VA* Nexstar FOX
CW

Nexstar owns FOX and CW 
stations.

Media General NBC Media General owns NBC 
station.

* Identifies overlap market in which Nexstar and Media General own stations.
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† Identifies DMA in which Nexstar or Media General controls multiple Big Four signals.
• Identifies DMA in which Nexstar or Media General operates one or more broadcast 

signals through a sharing agreement.

Because Cox must negotiate retransmission consent agreements with the Applicants in 

these DMAs, the extraordinary increase in bargaining leverage that would flow from the 

transaction—including in particular post-transaction Nexstar’s ability to wield blackout threats 

that would deprive more than half of Cox’s video subscribers of high-demand programming—

would result in substantially increased costs for Cox’s subscribers, as well as related harms 

associated with threatened and actual blackouts, as described more fully below.

ARGUMENT

THE COMMISSION SHOULD CONDITION ANY APPROVAL OF THE PROPOSED
TRANSACTION ON REQUIREMENTS THAT WOULD PREVENT 
DISPROPORTIONATE HARM TO COX AND ITS SUBSCRIBERS

A. The Transaction Threatens Significant Harm to Cox’s Subscribers Based on 
the Applicants’ Aggregation of Extraordinary Market Power Within Cox’s 
Service Areas.

Nexstar’s aggregation of market power through the acquisition of Media General—to 

create the largest broadcast station group in the nation—would threaten significant 

anticompetitive effects and other public interest harms.  Especially based on the disproportionate 

over-representation of the combined company within Cox’s operating territories,16 a combined 

Nexstar-Media General would have the incentive and ability to extract unreasonable fees and to 

inflict related harms through retransmission consent negotiations with Cox, thus necessitating the 

imposition of conditions in the event the proposed transaction is approved.

As many stakeholders have extensively documented in the ongoing retransmission 

consent and media ownership reform proceedings, basic economic principles and the 

16 Id. ¶ 4.
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Commission’s own empirical analysis demonstrate that the aggregation of market power by 

broadcasters drives up the prices they impose for retransmission consent.17 The key tool that 

large broadcast station groups—including Nexstar in particular—have employed to leverage 

their market power is the ability to withhold broadcast programming in the event their fee 

demands are not met.  Such threats of blackouts often seek to exploit MVPD subscribers’ fears 

of losing access to marquee programming.18 For example, Cox’s recent negotiation with Nexstar 

was heavily influenced by the threat of having to black out Nexstar’s signals to approximately 

1.2 million Cox subscribers,19 and depriving hundreds of thousands of access to the Super 

Bowl.20

17 See, e.g., Letter from Michael Nilsson, Counsel to ATVA, to Marlene H. Dortch, 
Secretary, FCC, MB Docket No. 15-216, at 2-5 (filed Feb. 18, 2016) (collecting 
overwhelming evidence of impact of increased retransmission consent fee demands on 
MVPD prices); Comments of the American Television Alliance, MB Docket No. 15-216,
at 14-16, 20-21 (filed Dec. 1, 2015) (“ATVA Good Faith Comments”) (documenting the 
explosive growth of retransmission consent fees in the past decade and the impact on 
MVPD subscriber bills); Implementation of Section 103 of the STELA Reauthorization 
Act of 2014; Totality of the Circumstances Test, Notice of Proposed Rulemaking, 30 FCC 
Rcd 10327 ¶ 3 (2015) (“Good Faith NPRM”) (“[R]etransmission consent fees have 
steadily grown and are projected to increase further, thereby applying upward pressure on 
consumer prices for MVPD video programming services.”).

18 See Good Faith NPRM ¶ 16 & n.78; Comments of the Broadcast Affiliates Associations, 
MB Docket No. 15-216, at 32-34 (filed Dec. 1, 2015) (acknowledging that broadcasters 
time retransmission consent negotiations around marquee events “as retransmission 
consent negotiating leverage”); Comments of NTCA—The Rural Broadband 
Association, MB Docket No. 15-216, App. at IV (filed Dec. 1, 2015) (reporting that 49 
percent of NTCA and INCOMPAS members “have faced a [broadcaster] threat to 
withhold or black out a broadcast station or network in a time period approaching the 
airing of popular sports, entertainment, or other marquee programming content); ATVA 
Good Faith Comments at 27.

19 Albert Declaration ¶ 9; see also, e.g., Mike Sunnucks, Super Bowl 50 hangs over Cox 
Communications, Nexstar fee fight, PHOENIX BUSINESS JOURNAL (Feb. 4, 2016), 
http://www.bizjournals.com/phoenix/news/2016/02/04/super-bowl-50-hangs-over-cox-
communications.html.

20 Albert Declaration ¶ 9.  Although the parties agreed to a short extension of the expiring 
retransmission consent agreement that enabled Cox to continue to carry Nexstar’s 
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Such threats of blackouts have a significant impact on the retransmission consent fees 

that broadcasters are able to extract from MVPDs, and in turn impose substantially increased 

costs on consumers.21 Blackout threats also cause consumer confusion and frustration, and lead 

some MVPD subscribers to switch to a less-preferred MVPD, thereby causing switching costs 

and eroding consumer welfare.22 While the overwhelming concentration of post-transaction 

Nexstar within Cox’s footprint would leave Cox little choice but to accede to unreasonable 

pricing (and other) demands made by Nexstar, an actual blackout would inflict considerable 

additional harm on Cox’s subscribers by depriving them of high-value programming across the 

16 distinct DMAs at issue.

In light of such broadcaster brinkmanship and its demonstrated harms, any transaction 

that substantially increases a broadcast station group’s market power—such as the Nexstar-

Media General transaction, which would create the nation’s largest broadcast station group—

would threaten to undermine the public interest.  In this particular case, making matters worse, 

much of the market power aggregation flowing from the proposed transaction would be 

concentrated within Cox’s service territory. Absent appropriate conditions, the transaction 

therefore would result in substantial anticompetitive effects and other public interest harms from 

the standpoint of Cox’s subscribers.  As noted above, post-transaction Nexstar would be present 

in 16 DMAs within Cox’s video footprint, reaching a staggering 55 percent of Cox’s cable 

stations for a period of time beyond the initial expiration date, the extension options 
offered by Nexstar ensured that the agreement would expire before the Super Bowl.  Id.

21 See, e.g., Steven C. Salop et al., Economic Analysis of Broadcasters’ Brinkmanship and 
Bargaining Advantages in Retransmission Consent Negotiations, at 16-20 (June 3, 2010), 
filed as an attachment to the Reply Comments of Time Warner Cable Inc., MB Docket 
No. 10-71 (filed June 3, 2010) (“Salop Report”) (describing asymmetrical harm to 
MVPDs and their customers from blackouts); supra n.17 (describing consumer impacts 
of increased retransmission consent fees).

22 See Salop Report at 11-16.
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subscribers.  By contrast, based on the applications, it appears that Cox’s subscriber base would 

represent less than five percent of Nexstar-Media General’s national audience share.  Such an 

enormous disparity in bargaining leverage would ensure any threatened or actual programming 

blackouts of Nexstar stations on Cox’s cable systems would have a dramatically greater impact 

on Cox than on post-transaction Nexstar.  Thus, notwithstanding the Applicants’ proposal to 

divest certain stations—and thereby bring the post-transaction company within the 39-percent 

national television ownership limit—the transaction is certain to concentrate increases in 

bargaining leverage within Cox’s footprint, exacerbating the harms well beyond what would 

occur if the combined Nexstar-Media General were to operate in areas distributed proportionally 

across MVPD footprints.

The proposed transaction thus would circumvent the protections intended by the national 

television ownership limit.  Since the emergence of broadcast television in the 1940s, the 

Commission has recognized the danger of unfettered broadcast television ownership and thus 

placed limits on the ability of broadcasters to amass market power through consolidation.23

Indeed, the Commission consistently has confirmed that a primary purpose of the national 

television ownership limit is to prevent the “undue concentration” of broadcaster market 

power.24

Likewise, preventing over-concentration in the broadcast television industry has been a 

longstanding priority for Congress.  In the Telecommunications Act of 1996, Congress codified 

23 See 6 Fed. Reg. 2284-85 (Tuesday, May 6, 1941) (adopting the first ownership limit for 
television broadcast stations).

24 Amendment of Multiple Ownership Rules, 9 R.R. 1563 (1953) (identifying the twin goals 
of promoting diversification of viewpoints and preventing “undue concentration of 
economic power” as the policy objectives of the national television ownership rule).  See 
FCC v. Sanders Brothers Radio Stations, 309 U.S. 470 (1940).
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the national television ownership limit at 35 percent,25 and later Commission efforts to relax the

cap were met with sharp congressional disapproval.  In particular, when the Commission 

modified the cap in 2003 to permit a single broadcast entity to control stations sufficient to reach 

45 percent of the national audience26—a level that still falls well short of the 55 percent coverage 

Nexstar proposes to obtain within Cox’s footprint—Congress took swift action, enacting 

legislation that rejected the modified cap and ultimately adopting the current 39-percent 

threshold.27 That action reflected the judgment of Congress regarding the need to retain 

competitive balance in the distribution of broadcast television signals and to avoid any situation 

where the public’s access to broadcast programming would be concentrated in the hands of only 

a few large corporations.28

25 See Telecommunications Act of 1996, Pub. L. No. 104-104, § 202, 110 Stat. 56 (1996); 
Implementation of Sections 202(c)(1) and 202(e) of the Telecommunications Act of 1996 
(National Broadcast Television Ownership and Dual Network Operations), Order, 11 
FCC Rcd 12374 (1996).

26 See Broadcast Ownership Rules – 2002 Biennial Regulatory Review, Report and Order 
and Notice of Proposed Rulemaking, 18 FCC Rcd 13620 ¶ 500 (2003).

27 The 35 percent audience cap was included in omnibus appropriations bills adopted by 
both houses of Congress.  See Departments of Commerce, Justice, and State, the 
Judiciary, and Related Agencies Appropriations Act, 2004, H.R. 2799, 108th Cong. § 624
(2003); Consolidated Appropriations Act, 2004, H.R. 2673, 108th Cong. § 629 (2003).  
Following conference committee, the cap was set at 39 percent in final legislation.  See
Consolidated Appropriations Act, 2004, Pub. L. No. 108-199, § 629, 118 Stat. 3, 99-100
(2004) (“2004 Consolidated Appropriations Act”).

28 See S. Rep. No. 108-141, at 1 (2003) (“Senate Report”) (“The purpose of this legislation 
is to prevent any one entity from owning, operating, controlling, or having a cognizable 
interest in broadcast television stations that have an aggregate national audience reach 
exceeding 35 percent.”); H. Rep. No. 108-221, 197-198 (2003) (Additional Views of the 
Honorable David R. Obey and José E. Serrano) (discussing the threats posed by 
concentrated broadcast television ownership, including threats to democracy and 
localism); 149 Cong. Rec. H7287 (daily ed. July 22, 2003) (statement of Mr. Markey) 
(stating that the 45 percent cap “goes too far” and stating that no broadcast entity “should 
have that kind of power”—“[t]he kind of power that ... will make Citizen Kane look like 
an underachiever”); see also 149 Cong. Rec. H7286 (daily ed. July 22, 2003) (statement 
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This pro-competitive policy, together with the longstanding interests in promoting 

localism and diversity, is embodied in the current 39 percent audience cap established by 

Congress,29 and compels special consideration within the context of the proposed transaction and 

its effects on Cox and its subscribers. Congress’s determination that subscriber penetration 

above 39 percent would result in such public policy harms indicates that the Applicants’ proposal 

to combine stations in a manner that would reach more than half of Cox subscribers would 

threaten those subscribers with anti-competitive effects and a diminution in localism and 

diversity. Indeed, from the perspective of the 55 percent of Cox subscribers who would be 

affected, Nexstar’s proposed acquisition of Media General warrants remediation to avoid an 

outcome that plainly would contravene Congress’s intent in establishing the 39 percent national 

audience cap.30

The harms posed by the transaction would be further exacerbated in DMAs where 

Nexstar or Media General controls multiple broadcast signals.  Nexstar or Media General 

currently controls multiple Top Six broadcast signals in a total of 11 DMAs (out of the total 16) 

in which Cox operates.31 Of those 11 DMAs, Nexstar or Media General controls multiple Big 

Four signals in seven of the DMAs.32 In addition, Nexstar and Media General continue to use 

sharing agreements with various “sidecar” entities to control multiple broadcast signals within 

the same DMA.  Of the 11 DMAs in which the broadcasters currently control multiple Top Six 

of Mr. Sanders) (“[I]t is a very different and even much more serious problem when a 
handful of large corporations control what the American people see, hear and read.”).  

29 See 2004 Consolidated Appropriations Act.
30 See Senate Report at 1.
31 See Chart, supra pp.4-6; Albert Declaration ¶ 6.
32 See Chart, supra pp.4-6; Albert Declaration ¶ 6.
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broadcast signals, the Applicants use sharing agreements in five of the DMAs.33 Mission is one

such “sidecar” entity.  Although Mission purportedly operates independently from Nexstar, 

Nexstar has significant managerial rights and economic interests in the Mission stations, 

including the Mission stations in the Joplin, MO-Pittsburg, KS and Springfield, MO DMAs 

within Cox’s operating territory.34 Nexstar also uses a sharing agreement with White Knight in

the Baton Rouge, LA DMA.35 Media General, for its part, which is now under investigation by 

the Commission for abuses related to a sharing agreement in the Augusta, GA DMA,36 also 

relies on sharing agreements within Cox’s footprint.  It has entered into such an agreement with 

Super Towers in the Providence, RI-New Bedford, MA DMA, and with Vaughan in the Topeka, 

KS DMA.37

B. The Commission Should Adopt Targeted Conditions To Address These 
Transaction-Specific Harms.

As the foregoing discussion demonstrates, enabling Nexstar to aggregate so many 

stations covering such a disproportionate share of Cox’s subscriber base would threaten 

significant harms.  The Commission therefore should impose targeted conditions to prevent, or at 

least mitigate, the harms that otherwise would be imposed on Cox and its subscribers.  Absent 

such conditions, Cox and its subscribers would face unique and unprecedented exposure to

Nexstar’s proposed consolidation of market power—including, as discussed above, the ability (a) 

to impose unreasonable retransmission consent fees, thus driving up MVPD rates based solely on 

33 See Chart, supra pp.4-6; Albert Declaration ¶ 7.
34 Albert Declaration ¶ 8.
35 Id.
36 Harry A. Jessell, FCC Launches Investigation of Media General, TVNEWSCHECK (Mar. 

10, 2016), http://www.tvnewscheck.com/article/93012/fcc-launches-investigation-of-
media-general.

37 Albert Declaration ¶ 8.
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a market-power premium; (b) to wield tactical blackout threats that would induce some 

consumers to switch to a less-desired MVPD, thus diminishing consumer welfare; and (c) to 

carry out those threats, thus inflicting even more severe harm on Cox subscribers.

To be sure, the competitive concerns raised by the Nexstar-Media General transaction 

(or, for that matter, Nexstar’s and Media General’s control of multiple broadcast signals within 

the same DMA across each company’s respective footprints) highlight the need for broader, 

industry-wide reforms that address the deeply flawed retransmission consent regime and the 

Commission’s outdated broadcast attribution rules, a need that is well-documented in pending 

rulemaking proceedings before the Commission.  But the potential for such industry-wide 

reforms plainly does not obviate the need to address the transaction-specific harms that would 

flow from Nexstar’s ability to control broadcast signals reaching more than half of Cox’s video 

subscriber base.  To the contrary, the Commission has an obligation to ensure that the proposed

license transfers will serve the public interest, and that could not occur if Nexstar were permitted 

to exploit the dramatic over-representation of the stations it proposes to combine within Cox’s 

footprint.

Accordingly, the Commission should condition any decision approving the Applications 

to ensure that Nexstar could not use its extraordinary bargaining leverage to the detriment of Cox 

and its subscribers.  In particular, the Commission should order that, in the event of a 

retransmission consent dispute between Cox and post-transaction Nexstar, Nexstar must submit 

to mediation overseen by the Commission.  In the event mediation became necessary, the 

Commission should appoint a mediator who has knowledge of industry norms in the 

retransmission consent arena.  Upon his or her appointment, the mediator should be provided 

access to the retransmission consent agreements entered into by either party over the past 24 
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months, as well as the most recent carriage agreement between the parties themselves, to provide

the mediator with sufficient information to facilitate resolution of the parties’ dispute.38 The 

Commission also should specify that either party may invoke the right to mediation once either 

Nexstar or Cox makes its last and final offer.  

In addition, during the pendency of such dispute resolution, the Commission should 

require interim carriage of Nexstar’s broadcast signals on the terms set forth in the expiring 

agreement(s),39 subject to a true-up provision in the event successor rates established via 

mediation are higher than the previously applicable rates. The congressional sponsors of the 

retransmission consent regime made clear that the Commission should play such a role where 

necessary.40 Leaving aside whether interim carriage should be made available in connection 

with dispute resolution more generally, it is necessary to combat the extraordinary leverage 

38 The mediator should consider other information that impacts the value of retransmission 
consent, taking into account the financial and non-financial terms proposed by the parties
and their economic impact.

39 At the conclusion of mediation, the Commission should establish a reasonable 
implementation period, during which interim carriage would remain in place so that the 
parties could implement any new carriage agreement, or, if necessary, prepare for the 
withdrawal of Nexstar’s signals (including adequately apprising consumers of such 
withdrawal).

40 See, e.g., 138 Cong. Rec. S643 (Jan. 30, 1992) (“the FCC has the authority under the 
Communications Act to address what would be the rare instances in which such carriage 
agreements are not reached.”) (Sen. Inouye); id. at S14604 (“existing law provides the 
FCC with both the direction and authority to ensure that the retransmission consent 
provision will not result in a loss of local TV service”); id. at S14615-16 (“[I]f a 
broadcaster is seeking to force a cable operator to pay an exorbitant fee for retransmission 
rights, the cable operators will not be forced to simply pay the fee or lose retransmission 
rights.  Instead, cable operators will have an opportunity to seek relief at the FCC.”) (Sen. 
Lautenberg); Letter from Sens. Inouye and Stevens to Kevin Martin, Chairman, Federal 
Communications Commission (Jan. 30, 2007) (“At a minimum, Americans should not be 
shut off from broadcast programming while the matter is being negotiated among the 
parties and is awaiting [Commission resolution].”).
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Nexstar would obtain vis-à-vis Cox as a result of the significant over-representation of Nexstar-

Media General stations in Cox’s service territory.

Finally, the Applicants’ promise to divest stations in overlap markets would be wholly 

insufficient if the companies could continue to use “sidecar” entities to control carriage 

negotiations for multiple competing stations within the same DMA, across multiple DMAs 

within Cox’s footprint.  Given the Applicants’ existing ownership or operation of multiple 

signals within DMAs in which Cox operates, the Commission should prohibit Nexstar or Media 

General from spinning off any stations in overlap markets to Mission, White Knight, Vaughan, 

Super Towers, or any other “sidecar” entity in which Nexstar or Media General have significant 

interest (and/or post-transaction Nexstar would have significant interest), rather than operating 

independently.  Such a condition is particularly necessary to enable the Commission to ensure 

that all divestitures are made to bona fide third-party broadcasters.

CONCLUSION

For the foregoing reasons, Cox urges the Commission to adopt conditions on any 

approval of the proposed Nexstar-Media General transaction consistent with the proposals 

described herein.

Respectfully submitted,

/s/ Matthew A. Brill
Matthew A. Brill
Amanda E. Potter
LATHAM & WATKINS LLP
555 Eleventh Street, NW
Suite 1000
Washington, DC  20004

Counsel for Cox Communications, Inc.
March 18, 2016
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