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April 8,2016

Notice of Ex Parte
Communication
MB Docket No. 15-216

On April 6, 2016, Ralph Oakley and David Lougee (Chair and Vice-Chair,
respectively, of the NBC Television Affiliates); Marla Drutz, Don Richards, L.loyd Bucher
and Steve Baboulis, each of whom is a Director of the NBC Affiliates; Mark Prak and the
undersigned, who are counsel to the NBC Television Affiliates, met with the following
officials of the Commission to discuss the Notice of Proposed Rulemaking in the above-
referenced docket: Commissioner O’Rielly and his Chief of Staff and Legal Advisor, Robin
Colwell; David Grossman, Legal Advisor to Commissioner Clyburn; Marc Paul, Legal
Advisor to Commissioner Rosenworcel; William Lake, Michelle Carey, Nancy Murphy,
Diana Sokolow. Steve Broeckaert and Martha Heller of the Media Bureau; Phil Verveer,
Senior Counsel to Chairman Wheeler, and Jessica Almond, Legal Advisor to Chairman

Wheeler.
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The NBC Affiliates representatives (“Affiliates”) recommended that the Commission
make no change in the “totality of circumstances™ test of the Commission’s “good faith”
negotiating requirement for retransmission consent negotiations. They pointed out that hundreds
of local broadcast station retransmission consent negotiations take place each year with no
interruption of service to MVPD subscribers. They observed that the handful of service
interruptions that do occur, occur repeatedly with the same four large, national satellite and cable
companies, and that the Commission’s current proceeding, unfortunately, only serves to
encourage these and other MVPDs to exploit the proceeding with additional service interruptions
to secure a regulatory advantage in future retransmission consent negotiations.

The Affiliates underscored, as noted in their formal Comments and Reply Comments, that
the Commission does not have statutory authority to mandate interim carriage during
retransmission consent disputes. They pointed out that, contrary to arguments of some MVPDs,
Section 325 of the Communication’s Act differs materially in this respect from the Taft Hartley
Act, which expressly authorizes the courts, under certain conditions, to preserve the status quo
during certain protracted labor negotiations.

The Affiliates noted the unfortunate, but unmistakable, trend in which top-rated sports
and entertainment programming is rapidly migrating from free, over-the-air local broadcast
stations to various subscription-based payTV services, a reflection of the growth in competition
for top-rated programming among all video distribution platforms. The Affiliates cited, as
examples, this week’s NCAA Final Four championship basketball game, the College Bowl
Series, and other top-rated collegiate and professional sports programs, along with various
entertainment programs, which have migrated from the nation’s fi-ee, over-the-air broadcast
service to various subscription-based pay TV services. The Affiliates noted these changes are a
direct result of the intensely competitive nature of today’s video market, and if the Commission
adopts rules that impairs, impedes, or handicaps the retransmission consent negotiating ability of
local broadcast stations to the competitive advantage of national pay TV distribution platforms, it
would only serve to assist and accelerate the migration. Not only would such a result be
competitively unfair to local broadcast stations and their broadcast networks, it would be
contrary to the interests of all viewers, and, in particular, it would deprive all access to the
nation’s top-rated sports and entertainment programming by those economically unable to
subscribe to a payTV service. In addition, it would eliminate the financial ability of local
broadcast stations to provide to their local communities news, public affairs, public safety,
emergency, and other public service programming. Such a result, the Affiliates observed, was
clearly not the intent of Congress in enacting Section 325 of the Act, nor in instructing the
Commission in the reauthorization of STELAR to review the “totality of circumstances™ test.

Finally, in response to the repetitive whining of MVPDs of increases in retransmission
consent fees for top-rated local broadcast stations, the Affiliates pointed out the dramatic
increase in monthly subscriber fees for various payTV cable/satellite program services as noted
in the attached March 26, 2016 Wall Street Journal article—fees which, clearly, dwarf the most
aggressive broadcast retransmission consent fees paid by MVPDs for significantly more popular
local broadcast stations.
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Program Services Monthly Subscriber Fee
Yankees Channel $5.36 (increase to $6.00 pending)
Dodgers Channel $4.59

New England Sports Channel $4.25

SportsNet Philadelphia $4.12

The Affiliates discussed the “unregulated” negotiating process for MVPD carriage of the
above and other payTV program services, and the Affiliates respectfully urged the Commission
not to give unregulated payTV services an unfair competitive advantage over local broadcast
stations in negotiating for carriage of their signals. To do so would impair the ability of the
nation’s firee, over-the-air broadcast service to compete and acquire top-rated sports and
entertainment television programming and, in turn, relegate, by regulatory fiat, the nation’s free
over-the-air broadcast service to a fourth-rate video service. If, as it should be, the goal of the
Commission in this proceeding is to serve the interests of consumers and the nation’s television
viewers, the Commission should terminate this proceeding with no change in the existing
“totality of circumstances™ test.

If you should have any questions in connection with this matter, it is respectfully
requested that you communicate with this office.

Very truly yours,

Wade H. Hargrove
Counsel to the NBC Television Affiliates
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Marc Paul
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