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April 21, 2016 
 
 
VIA ECFS  
Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC  20554 
 

Re:  Technology Transitions, GN Docket No. 13-5; Petition for Declaratory Ruling to 
Clarify That Technology Transitions Do Not Alter The Obligation of Incumbent 
Local Exchange Carriers to Provide DS1 and DS3 Unbundled Loops Pursuant to 
47 U.S.C. §251(c)(3), WC Docket No. 15-1 

 
Dear Ms. Dortch: 

Pursuant to the Protective Orders1 in WC Docket No. 05-25 and the Commission’s April 
6, 2016 Public Notice2 addressing the treatment of data that is derived from Highly Confidential 
and Confidential data in the data collection, Windstream Services, LLC submitted Revised 
Public Versions of the following documents in WC Docket No. 05-25 and RM-10593 on April 
20, 2016:  

 Comments of Windstream Services, LLC (originally filed Jan. 27, 2016) (Attachment 
A); 

                                                 
 
1  See Special Access for Price Cap Local Exchange Carriers; AT&T Corp. Petition for 

Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate 
Special Access Services, Order and Data Collection Protective Order, DA 14-1424, 29 FCC 
Rcd. 11,657 (Wireline Comp. Bur. 2014); Special Access Rates for Price Cap Local 
Exchange Carriers, Modified Protective Order, DA 10-2075, 25 FCC Rcd. 15,168 (Wireline 
Comp. Bur. 2010); Special Access Rates for Price Cap Local Exchange Carriers, Second 
Protective Order, DA 10-2419, 25 FCC Rcd. 17,725 (Wireline Comp. Bur. 2010); 
Investigation of Certain Price Cap Local Exchange Carrier Business Data Services Tariff 
Pricing Plans, Protective Order, DA 15-1837, 30 FCC Rcd. 13,680 (Wireline Comp. Bur. 
2015). 

2  Public Statements Derived from Highly Confidential Data Filed in Response to the Business 
Data Services (Special Access) Data Collection, Public Notice, DA 16-368, WC Docket No. 
05-25, RM-10593 (rel. Apr. 6, 2016).  



Ms. Marlene H. Dortch 
April 21, 2016 
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 Reply Comments of Windstream Services, LLC (originally filed Feb. 19, 2016) 
(Attachment B); and 

 Windstream Services, LLC Ex Parte (originally filed Mar. 14, 2016) (Attachment C). 
 Because the subject matter also overlaps with issues raised in Dockets 13-5 and 15-1, the 

Revised Public Versions of these filings are also being filed in these dockets.   

Please contact me if you have any questions or require any additional information.  
 

Respectfully submitted, 
 

 
John T. Nakahata 
Harris, Wiltshire & Grannis LLP 
1919 M Street N.W. 
The Eighth Floor 
Washington, DC 20036 
jnakahata@hwglaw.com 
Counsel to Windstream Services, LLC 
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Before the
Federal Communications Commission

Washington, D.C. 20554 

In the Matter of

Special Access for Price Cap Local Exchange 
Carriers

AT&T Corporation Petition for Rulemaking 
to Reform Regulation of Incumbent Local 
Exchange Carrier Rates for Interstate Special 
Access Services

Technology Transitions 

)
)
)
)
)
)
)
)
)
)
)
)

WC Docket No. 05-25 

RM-10593

GN Docket No. 13-5 

DECLARATION OF DAN DEEM, DOUGLAS DERSTINE, MIKE KOZLOWSKI, 
ARTHUR NICHOLS, JOE SCATTAREGGIA, AND DREW SMITH

WINDSTREAM SERVICES, LLC
1101 17th St., N.W., Suite 802 
Washington, D.C. 20036 
(202) 223-7664 (phone)
(330) 487-2740 (fax)

January 2 , 2016 
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DECLARATION OF DAN DEEM, DOUGLAS DERSTINE, MIKE KOZLOWSKI, 
ARTHUR NICHOLS, JOE SCATTAREGGIA, AND DREW SMITH 

Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe Scattareggia, and Drew 
Smith hereby declare and state as follows, under penalty of perjury: 

I. BACKGROUND

1. Declarants and bases for their opinions:

Dan Deem:  My name is Dan Deem.  My business address is 4001 N. Rodney Parham 
Road, Little Rock, AR 72212.  I am Vice President of CLEC operations.  In that capacity,
I am responsible for overall CLEC operations at Windstream.  I have worked in the 
communications industry for 30 years.  Prior to joining Windstream, I led the customer 
service organizations at Allied Wireless Communications Corp.  In my 30 years in the 
telecom industry, I have worked in various rolls in finance and process improvements.  I 
am attesting to paragraphs 1, 33, 37-42, and 90. 

Douglas Derstine: My name is Doug Derstine.  My business address is 401 Plymouth 
Road, Suite 400, Plymouth Meeting, PA 19462.  I am President of Windstream’s Market 
Development Group.  In this capacity, I am responsible for building out and expanding 
Windstream last-mile customer access through both fiber and fixed wireless access 
methodology.  Prior to assuming this role, I was President of Windstream’s ISG group for 
3 years where I was responsible for Windstream’s CPE Business Unit.  I joined 
Windstream in 2011 as part of the PAETEC acquisition.  While at PAETEC, I served as 
President of the Carrier Group as well as President of the Managed Service/CPE 
business.  Prior to PAETEC, I was President/CEO/Owner of ALL Acquisition Corp. 
DBA American Long Lines. I have more than 20 years of executive-level responsibilities 
within the telecommunications field. I am attesting to paragraphs 1, 4, 44, 48-49, and 52. 

Mike Kozlowski:  My name is Mike Kozlowski.  My business address is 1200 17th 
Street, Suite 1050, Denver, CO 80202.  I am Vice President of Product Management in 
the Enterprise Business Unit at Windstream.  In that capacity, I am responsible for 
defining the data, transport, and managed services to address the needs of the mid-market 
and large enterprise customer service needs. Prior to assuming that role, I was Vice 
President of Product Management at Integra.  I joined Windstream in August 2015 and 
have more than 20 years of experience within the global telecommunication space, 
holding leadership positions at Level 3, 360Networks, and Integra.  I am attesting to 
paragraphs 1-2, 7-29, 45, 47, 50-51, 86, and 88-89.  

Arthur Nichols:  My name is Arthur Nichols.  My business address is 301 N. Main Street, 
#5000, Greenville, SC 29601.  I currently serve as Vice President – Architecture and 
Technology for Windstream.  I am responsible for Windstream’s network evolution, 
product development, and technical strategy.  Prior to assuming that role in May 2015, I 
was a Director – Architecture and Technology at Windstream.  I joined Windstream in 
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February 2010, following its acquisition of NuVox, where I had served in similar 
leadership roles since 2002.  I am attesting to paragraphs 1, 61-63, 65, 79, and 99.  

Joe Scattareggia: My name is Joe Scattareggia.  My business address is 58 S. Service 
Road, Suite 115, Melville, NY 11747.  I am Senior Vice President of Carrier Sales at 
Windstream.  In that capacity, I am responsible for selling data and transport services to
U.S.-based carriers, cable providers, and content companies.  The carrier sales team is 
responsible for pre and post sales and sales support and works closely with the cross 
functional support teams to meet carriers’ network needs.  Prior to assuming that role, I 
was Vice President of Strategic Sales for the carrier business.  I joined Windstream in 
October 2013 and have more than 25 years of leadership experience within the global 
telecommunication space, having held senior positions at AT&T, Viatel, Arbinet, and 
Calltrade. I am attesting to paragraphs 1, 3, 34-36, and 43. 

Drew Smith:  My name is Drew Smith.  My business address is 4001 N. Rodney Parham 
Road, Little Rock, AR 72212.  I am Senior Vice President – Access Management and 
Carrier Relations for Windstream.  I am responsible for implementing network expansion 
projects, consolidating the access network, and accelerating the transition from TDM to 
IP.  Prior to assuming my current role in October 2015, I held various positions in the 
access organization for several years and before that had worked in accounting, finance, 
engineering, and service delivery capacities since joining Windstream in 2008.  I am 
attesting to paragraphs 1, 5-6, 30-32, 46, 53-60, 64, 66-78, 80-88, 91-98, and 100-105.  

2. Windstream is a communications service provider with interests split relatively 
evenly between incumbent and competitive carrier operations.  It is both the fifth largest 
incumbent local exchange carrier (“ILEC”) and one of the largest competitive local exchange 
carriers (“CLECs”) in the nation.  Windstream provides advanced communications and 
technology solutions, including managed services and cloud computing, to hundreds of 
thousands of business, government, and nonprofit locations throughout the continental United 
States.  Windstream also provides broadband, voice, and video services to residential consumers 
across 18 states, as well as wholesale access to competing providers.

3. Windstream’s ILEC operations are subject to FCC price cap regulation for all 
interstate access services, including special access.  Windstream has attained pricing flexibility 
for specified TDM special access services in five of its markets but has not obtained forbearance 
with respect to any of its ILEC packet-switched special access services.1

                                                           
1 In 2008 Windstream obtained Phase I pricing flexibility for dedicated transport and special access 
services in its ILEC territories in the Ashland, Kentucky Metropolitan Statistical Area; Phase I pricing 
flexibility for channel terminations between its central offices and end user customer premises in its ILEC 
territories in the Lexington, Kentucky MSA; and Phase II pricing flexibility for dedicated transport and 
special access services in its ILEC territories in the Lexington, Kentucky MSA.  In 2012 Windstream 
obtained Phase I pricing flexibility in its ILEC territories in the Lincoln, Nebraska and Tulsa, Oklahoma 
Metropolitan Statistical Areas (MSAs), and Phase II pricing flexibility in its ILEC territories in the 
Houston, Texas MSA.  This pricing flexibility covers dedicated transport, special access, and channel 
terminations between its central officers and end user customer premises.
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4. Like other communications providers, to furnish its finished business 
communications services to its retail customers, Windstream requires the ability to transmit 
traffic over the last mile to the customer location.  Outside of its ILEC service areas, Windstream 
owns or can build its own last-mile facilities only to select customer locations. Windstream
cannot feasibly build such facilities to the vast majority of business locations, including the vast 
majority of its customers’ business locations.

5. Where it does not have its own last-mile connections and associated local area 
transport to customer locations, Windstream’s ability to provide a competitive option to the 
business service customers usually depends on its access to one or more of the following 
wholesale inputs: unbundled DS0 loops, unbundled DS1 and DS3 capacity loops, and leased 
special access (both TDM and Ethernet).   

6. Windstream’s purchases of unbundled network elements (“UNEs”) and special 
access services are a significant proportion of Windstream’s overall costs of providing CLEC 
business services.  Increases in the costs of these wholesale inputs can therefore significantly 
drive up the prices at which Windstream must sell its services or make offering services to 
certain customers cost-prohibitive. 

II. WINDSTREAM’S RETAIL BUSINESS OFFERINGS

7. Windstream’s retail business services roughly align with two distinct categories of 
markets based on its customers’ needs: Dedicated Services and Best Efforts Services. 

8. Customers purchasing Dedicated Services solutions commonly need significant 
network availability and performance assurances.  These assurances may be provided expressly
or expected from the dedicated nature of the transmission service.  Customers of Dedicated 
Services may want the ability to prioritize traffic among different Quality of Service (“QoS”) 
levels.  These customers may purchase additional services from Windstream as part of an overall 
communications solution.  While many larger enterprise customers require Dedicated Services,
smaller customers with enhanced needs may also purchase these offerings.

9. By contrast, customers purchasing Best Efforts Services, or functionally shared 
services, require little or no network uptime guarantees and no performance guarantees.  These 
offerings are usually, though not exclusively, purchased by small and medium businesses. 

10. Windstream recently began realigning its business units roughly along the lines of 
Dedicated Services and Best Efforts Services, with its Enterprise business unit focusing on 
customers with complex solutions that generally need Dedicated Services with higher levels of 
performance and traffic prioritization requirements, and with its small and medium business 
(“SMB”) unit focusing on business service customers with less complex needs.

III. DESCRIPTION OF THE DEDICATED SERVICES MARKETS

11. Businesses, government entities, and nonprofits purchasing dedicated connections 
usually share common characteristics that drive what they look for in their communications 
services.  The size, geographic distribution, and organizational needs of these customers directly 
affect what they seek in the market.  
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12. Within the Dedicated Services markets, individual customers may have different 
needs, including levels of bandwidth and quality of service characteristics.  While Dedicated 
Services customers may use retail TDM special access services, they frequently seek Ethernet 
services as part of the finished product they receive.   

A. Examples of Dedicated Services Customers

13. The Dedicated Services markets cover a range of customers based on business 
size, number of locations, and monthly spends on communications services.  All of these metrics 
may act as proxies to some degree for the complexity of the communications services that 
customers are likely to require. 

14. The lower-middle tier of Dedicated Services customers is largely comprised of 
businesses that typically have between 25 and 100 employees, up to ten locations, and monthly 
communications spends ranging from $1,000 to $5,000.  Windstream customer examples include 
a credit union, law firms based with one or two locations, and a healthcare entity operating three 
sites in the same state. However, there are some even smaller business service customers that 
require Dedicated Services, such as a single location customer that supplies a database for other 
companies’ use.  The need for Dedicated Services at this tier is especially common for financial, 
health care, and government institutions that require higher levels of reliability, performance, and 
security.

15. The middle tier of Dedicated Services customers includes entities that typically 
have between 100 and 500 employees, and monthly communications spends of between $5,000 
and $25,000.  A Windstream customer that has both a main center and multiple, much smaller 
satellite locations to reach is an example of an entity at this spending level. So too is a military 
post requiring communications services for more than 10 sites.  For this middle tier, four 
verticals that require complex solutions collectively represent the vast majority of the market: 
government/education, financial, retail services, and healthcare.   

16. The upper-middle tier of Dedicated Services customers includes businesses and 
nonprofits with more than 500 employees and between $25,000 and $100,000 (and potentially 
higher) monthly communications spends.  These Windstream customers encompass a public 
school district serving tens of thousands of students and a government entity operating thousands 
of facilities nationwide.  Other such Windstream customers include regional bank chains and a
regional hospital network. 

B. Need for Higher Performance Levels and Tailored Support Drive Dedicated 
Services Purchases

17. Integrated networks.  Dedicated Services customers often need dependable,
sophisticated integration of their communications and IT networks—including not just data 
transmission capacity but also equipment, network security, and remote management of network 
infrastructure, among other things.

18. Performance requirements. For reliability and to effectively run applications for 
their business solutions, Dedicated Services customers generally require 99.99 percent or better 
uptime.  Dedicated Services customers also have enhanced requirements for performance, such 
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as with respect to jitter (or, in the Ethernet context, inter-frame delay variation), packet latency 
(or one-way frame delay), packet loss, and mean time to repair.  Dedicated Services agreements 
commonly commit the service provider to network availability and performance levels in Service 
Level Agreements (“SLAs”), with financial penalties if those commitments are not met.

19. Customer traffic prioritization.  Dedicated Services customers often use 
Multiprotocol Label Switching (“MPLS”) to create a multi-node virtual private network that 
permits prioritization of packets within the customer’s Virtual Private Network (“VPN”).  To 
support MPLS as a protocol, Windstream needs to use a routed network.  Any customer 
requiring MPLS will require QoS as a feature.  QoS, which involves prioritizing various types of 
traffic, is itself a feature that requires a routed and non-shared connection.  A standard MPLS 
service supports a minimum of four and sometimes six classes of service (e.g., voice class, 
business critical data like point of sale solutions, or Internet traffic).  MPLS helps make it 
possible for Windstream to provide meaningful SLAs. 

20. Managed solutions.  Dedicated Services customers also regularly require managed 
network solutions like Managed Security and collaboration tools.  Dedicated Services customers 
in the middle tier (i.e., monthly spend between $5,000 and $25,000) often require disaster 
recovery and unified communications as a service combining various modes of communication 
including telephony, messaging, and video conferencing.  Dedicated Services customers in the 
upper-middle tier utilize a broader set of data center and cloud services.

21. Individualized service design and support.  Dedicated Services customers require 
more tailored service offerings than do Best Efforts Services customers.  Windstream has used a 
strategy of bulking up its sales support technical staff to engage with business customers and 
business customer prospects about how best to solve a particular customer’s issues with targeted 
offerings. In addition, Dedicated Services customers often expect ongoing customer service 
support from a dedicated account representative, rather than through a call center.

22. Preference for a single supplier. Multilocation customers of Dedicated Services 
generally prefer to deal with a single firm supplying those services to all their locations (whether 
the last-mile facilities are owned or leased by the retail provider).

23. Some single location and lower expenditure level customers. While Dedicated 
Services customers tend to be multilocation customers, some single-location customers also need 
this type of service.  Similarly, while Dedicated Services customers tend to be larger customers 
in terms of overall monthly telecommunications spend, some smaller customers with specialized 
needs also fall into this category.  Dedicated Services customers especially tend to include 
financial institutions, health care providers, professional services, government, and educational 
institutions—all of which have significant uptime and performance requirements. 

24. Customer willingness to pay.  There is a sizable gap between the per-Mbps price 
of Dedicated Services versus Best Efforts Services—which suggests that certain customers place 
a separate, significantly higher value on the attributes of dedicated connectivity; otherwise, 
Dedicated Service customers already would select Best Efforts where offered.  A retail pricing 
survey conducted for Windstream by a third-party research firm showed the price per-Mbps per-
month for Best Efforts Services offered by local exchange carriers and cable companies 
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***BEGIN CONFIDENTIAL***

***END CONFIDENTIAL*** A sustained price increase for Dedicated 
Services, therefore, will not cause customers of Dedicated Services to switch to Best Efforts 
Services where offered.  Moreover, the wide differential in per-Mbps price for various tiers of 
Dedicated Services suggests that, absent competition from additional providers using dedicated 
connectivity, a provider to a building can raise and sustain prices for lower bandwidth Dedicated 
Services relatively unconstrained by the lower per-Mbps prices of its own higher bandwidth 
Dedicated Services.  Customers will not pay a higher overall price and purchase bandwidth they 
do not need (and cannot resell) just to lower their per-Mbps cost. 

IV. COMPETITORS IN THE DEDICATED SERVICES MARKETS

25. Providers and potential providers (other than service resellers) of Dedicated 
Services vary depending on the geographic locations being served, as well as on the willingness 
of last-mile connectivity owners to offer wholesale access at reasonable rates that enable a 
sufficient margin. Dedicated Services providers include the large ILECs, such as AT&T, 
Verizon, CenturyLink, Frontier (using copper or fiber connections), and their CLEC affiliates
(which may lease dedicated last-mile inputs from other providers); CLECs like Level 3, XO, 
Integra, and Windstream’s CLEC business (using fiber in their own last-mile connections or 
leasing dedicated last-mile inputs); and in some areas, cable companies like Comcast, Charter, 
and Time Warner Cable (with dedicated fiber connections to individual customer locations or 
leasing dedicated last-mile inputs from other providers). 

26. All such potential providers to a given business require dedicated last-mile 
connectivity to the customer’s building.  In the substantial majority of buildings, there is only 
one owner of a dedicated last-mile connection, usually a large ILEC.

27. For another provider to compete for a Dedicated Services customer at a location 
served only by an ILEC, the competitive provider would necessarily either build its own fiber 
last-mile connection or lease dedicated connectivity from the incumbent.  Thus, while there 
could be multiple companies offering comparable retail services to Dedicated Services 
customers, the actual existence of competition for any given customer usually depends on 
competitive providers’ ability to serve the end user customer’s location (e.g., business, school, 
library, or nonprofit site) with a dedicated last-mile input leased from the ILEC. 

A. Limits to Cable Connections that Can Be Used for Dedicated Services 

28. Windstream’s experience is that cable companies generally are significant retail 
competitors in the Dedicated Services markets only in the limited number of business locations 
where they have fiber connecting to the customer’s premise.  

29. Cable companies’ far more widely available coaxial and hybrid fiber coax 
(“HFC”) connections are distinct from the reliable, complex communications services that 
Dedicated Services customers usually require.  Neither coaxial nor HFC connectivity, as 
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generally deployed, are suitable for the needs of the Dedicated Services markets.  Windstream 
generally has not seen HFC marketed to business customers for Dedicated Services.  

30. In particular, Dedicated Services customers usually require at least 99.99 percent
or 99.999 percent uptime and meaningful performance assurances, but based on what is being 
offered to Windstream on a wholesale basis, no cable provider assures this level of availability or 
performance SLAs over coaxial cable or HFC.  ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY 
CONFIDENTIAL***  And based on the service level objectives (not guarantees) that 
Windstream has seen cable companies offer, HFC-based Best Efforts Services are particularly 
unsuited to applications that require lower levels of jitter/delay variation. ***BEGIN HIGHLY 
CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***

31. HFC and coaxial connections are shared in part and typically do not support 
services with higher levels of network performance-based QoS, on a customer-by-customer 
basis, and thus are not suitable for supporting MPLS.  For this reason, these connections are not 
acceptable last-mile technologies for services like Windstream’s dedicated VPN service, which 
supports a minimum of four classes of services for per-packet prioritization.

32. A further HFC limitation is upload capacity: While higher speeds are possible on 
an asymmetrical basis, Windstream’s wholesale experience indicates that cable providers’ HFC-
based symmetrical offerings currently do not exceed 10 Mbps. 

33. Windstream has experienced more significant losses from smaller customers with 
simpler needs migrating to cable than it has from larger customers with more complex needs 
migrating to cable.  The above-referenced price gap between Best Efforts Services and Dedicated 
Services, together with this pattern, reinforce that cable providers’ most commonly available 
offerings (i.e., Best Efforts Services) do not provide adequate functionality to substitute for 
Dedicated Services. This is consistent with third-party market intelligence of which Windstream 
is aware, which similarly suggests that for price-sensitive small to medium-sized customers, 
Dedicated Services are favored over cable and other providers’ Best Efforts Services when 
reliability, sustained throughput, and other interests such as managed security are important.   

B. Constraints on Using Fixed Wireless for Provisioning Dedicated Services

34. Windstream offers fixed wireless in addition to providing wireline 
telecommunications services to select customers in a subset of its competitive markets.  In some 
instances, this limited fixed wireless offering can substitute for a standalone wired connection.  
***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***
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35. Fixed wireless may face various limitations, including congestion, interference, 
rain fade, and need for line-of-sight, depending on the technology and frequencies used—such 
that it cannot be assumed to work at every location within an area covered by specific spectrum.  
***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***   

36. In addition, a fixed wireless provider often must obtain building access, which 
erects a significant barrier because access must be negotiated with each building owner. 

V. DESCRIPTION OF BEST EFFORTS SERVICES MARKETS

37. Best Efforts Services customers’ core data services needs are generally met by 
high-speed Internet access.  Best Efforts Services customers are willing to run traffic over the 
public Internet and do not require a Dedicated Services experience.  

38. Less complex needs. Best Efforts Services customers do not have the same level 
of requirements as Dedicated Services customers do for security, and they generally do not need 
to be able to prioritize traffic though customer-specific QoS arrangements.  

39. Service level requirements.  Best Efforts Services customers may not have uptime 
SLAs at all, or may require only 99.9 percent uptime, and generally do not have any performance 
SLAs, such as for latency, jitter, and packet loss—nor can such performance levels be assumed 
based on the nature of the service/connection, as they can with DS1s and DS3s.  Best Efforts 
Services customers generally run applications that are more tolerant of packet loss and jitter.  
Windstream’s experience is that Best Efforts Services customers are more interested in the 
committed response times of their service providers when a performance issue arises, instead of 
specific uptime and performance SLA commitments.

40. Standardized service offerings and support.  Best Efforts service customers 
generally do not expect or attain personalized service offerings like Dedicated Service 
customers. Best Efforts Services customers may not require personalized customer service, and 
customer service commonly may be provided with shared support through call centers.    

41. Some multilocation and higher aggregate expenditure level.  While Best Efforts 
Services customers often operate only one location, some multilocation customers may have at 
least some of their needs addressed with this type of service.  Similarly, while Best Efforts 
Services customers tend to be smaller customers in terms of overall monthly telecommunications 
spend, some larger customers with simple communications needs also fall into this category for 
at least some locations.   

42. Competitors. As with Dedicated Services customers, the number of competitors 
(other than service resellers) for any given Best Efforts Services customer location depends on 
the availability of last-mile access to the building.  Windstream CLECs’ principal retail 
competitors in the Best Efforts Services market are primarily large ILECs and cable companies, 
and to a lesser extent other CLECs, such as Level 3, Integra, XO, and EarthLink. In particular, 
cable providers’ coaxial and HFC products offer competitive alternatives for Best Efforts 
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customers in areas where they are available.  The same is true for ILECs’ DSL offerings, as well 
as some ILEC fiber-based offerings, e.g., Verizon FiOS Best Efforts products. 

VI. WINDSTREAM’S WHOLESALE BUSINESS OFFERINGS

43. Windstream, through its combination of its CLEC and ILEC operations, provides 
TDM special access and Ethernet services and unbundled network elements, along with other 
wholesale inputs, to carrier customers seeking last-mile access and transport.  It generally 
provisions these inputs by utilizing both copper and fiber facilities. 

VII. WINDSTREAM’S OPTIONS FOR PROVISIONING SERVICE AS A CLEC

44. Windstream operates the nation’s sixth largest fiber network (now spanning 
approximately 121,000 miles).  Through Windstream’s CLEC and ILEC operations, this network 
supports residential and business services customers in the Dedicated Services and Best Efforts 
Services markets.  However, there still is a large area of the country where Windstream is not the 
ILEC, and where it is not economically feasible for Windstream to build last-mile facilities 
alongside the incumbents’ existing infrastructure, except to serve the very largest customers.   

45. Dedicated last-mile connections often are an essential component for services 
purchased by Windstream’s business customers.  For any given location, copper, coaxial cable, 
and/or fiber may be available in the last mile. Cable Best Efforts connectivity—whether via 
HFC or coaxial cable—is ill suited to meet the demanding uptime and performance requirements 
of Windstream’s Dedicated Services customers.  Cable and CLEC fiber last-mile connections, 
while enabling Dedicated Services, are limited.  Likewise, fixed wireless last-mile connectivity 
lacks the necessary availability to make it a substitute for dedicated wireline connections in most 
locations.  As a result, for the vast majority of business locations, Windstream’s competitive 
operations must rely on the incumbent’s existing infrastructure in the last mile.

46. For some locations, the ILEC is also the only provider of transport services to 
reach a particular ILEC end office, so Windstream must also lease transport from the ILEC. 

A. Self-Provisioning Fiber Last-Mile Facilities

47. All-fiber last-mile facilities are the only option that fully meet the needs of 
sophisticated Dedicated Services customers across the full range of bandwidth requirements.  As 
discussed further below, other alternatives have constraints such as lack of QoS and the traffic 
prioritization that the Dedicated Services markets requires.   

48. Windstream may self-provision fiber facilities in one of three ways: using its own 
existing facilities, building new facilities, or purchasing a facility (such as in the form of an 
Indefeasible Rights of Use (“IRU”)).  Windstream has few, if any, IRUs for last-mile access.   

1. Using Windstream’s existing fiber facilities.  

49. Windstream has its own last-mile fiber connection to certain buildings, which are 
“on-net” or “lit.”  ***BEGIN CONFIDENTIAL***
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***END CONFIDENTIAL***

2. Building new Windstream fiber facilities.

50. Windstream is connecting additional buildings in its CLEC areas to our fiber 
network, but there are significant limits on the economic feasibility of Windstream’s ability to 
build. These limits include the high costs of constructing a common ring, the absence of access
or high-priced access to individual buildings, and, importantly, the lower take rate and revenue 
opportunity for providers when they enter the market after the incumbent.  Windstream evaluates 
each potential fiber build to an office building based on the projected internal rate of return, 
which is influenced by a number of factors such as the anticipated level of demand for services 
and the expected margins on those services, whether there are existing off-net access costs for 
that particular building, whether running fiber to that building brings another group of buildings 
closer to the company’s fiber, and the potential revenue opportunities from those buildings.   

51. In general, Windstream will not consider building new fiber facilities to buildings 
that are further than ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL*** but numerous barriers 
will prevent Windstream from reaching many buildings even within this distance.  First and 
foremost, such a build must be projected to generate sufficient revenue— ***BEGIN HIGHLY 
CONFIDENTIAL*** ***END 
HIGHLY CONFIDENTIAL***  While an ILEC often can use its infrastructure deployed in 
the monopoly era, other barriers to a CLEC’s last-mile deployments include, for example, the 
need to negotiate access to a building, limitations on rights-of-way access, and local construction 
requirements, all of which affect the cost of the build and Windstream’s ability to build within a 
quick enough timeframe to meet the customer’s needs and achieve an adequate rate of return.
Moreover, CLECs lack the ability to spread their costs over a customer base comparable to the 
large scale of the ILEC, which benefits from the “first mover” advantage of possessing 100 
percent market share at the start of the competitive era.     

52. Lacking these advantages in its CLEC areas, Windstream’s current CLEC fiber 
last-mile deployment plans target —***BEGIN HIGHLY CONFIDENTIAL*** 

***END
HIGHLY CONFIDENTIAL*** in contrast to Windstream’s hundreds of thousands of business 
customers.  Thus, although Windstream continues to invest in expanding our fiber network, it 
still must rely heavily on leasing last-mile access, especially from large ILECs.

B. Unbundled Network Elements

53. Unbundled Network Elements (“UNEs”) are an important last-mile option for 
CLECs in locations where the network infrastructure (collocation, transport, and last-mile copper 
or fiber) has been established and where the CLEC has not agreed to a restriction on purchasing 
UNEs. As reflected in the data filed by Windstream in response to the special access data 
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request, UNEs represented an estimated ***BEGIN HIGHLY CONFIDENTIAL***
***END HIGHLY CONFIDENTIAL*** percent of Windstream’s served locations (both 
reportable and non-reportable) within its CLEC operations.   

54. Among other purposes, UNEs may be used for provisioning Ethernet over Copper 
(“EoC”) service or for provisioning DS1 and DS3 capacity in an IP or TDM format. However, 
as discussed in paragraph 67 below, some large ILECs deny that they have an obligation to 
provide access to unbundled DS1 and DS3 capacity loops if those loops are comprised of fiber or 
transmit traffic in an IP format.

55. When available, UNEs continue to be vital checks on ILEC pricing for both retail 
and wholesale services because they are usually priced lower than all other last-mile inputs 
offering comparable capacity.  When not forced by large ILECs with market power over 
Dedicated Services to relinquish the right to use UNEs (as described below), Windstream and 
other CLECs may use UNEs as a potential concession in negotiations for rates on ILEC 
deregulated services, as a CLEC can offer not to purchase UNEs (either entirely or to some 
degree) in exchange for better terms on alternative access.

1. Reasons Why UNEs May Be Unavailable for CLEC Use 

56. Windstream, based on price, always prefers UNEs to special access (whether 
TDM or Ethernet) at low bandwidth levels, in the absence of technical or availability constraints; 
the fact that Windstream regularly uses special access instead demonstrates the significance of 
these constraints, which are detailed below.

57. Regulatory limitations on UNE availability. UNEs are available only in markets 
where the Commission has concluded there is impairment to competitive entry.  UNEs cannot be 
used to provision services exclusively for CMRS or long distance.  47 C.F.R. § 51.309(b).  If the 
CLEC is not collocated in the ILEC’s end office, then there are restrictions on combining a UNE 
loop with UNE transport.  47 C.F.R. § 51.318.  CLECs may obtain an end-to-end copper loop 
(which can be used for Ethernet over Copper) where those have not been discontinued.  
Unbundled DS1 and DS3 capacity loops are not available in certain geographies, and a carrier 
may request no more than 10 DS1 or 1 DS3 capacity loops to any single building.  47 C.F.R. 
§ 51.319(a)(4), (5).

58. Contractual barriers to use of UNEs.  Because of large ILEC control of the only 
facilities capable of supporting Dedicated Services that reach a substantial majority of business 
locations within that large ILEC’s territory, in some cases a CLEC will be required to forego use 
of UNEs as a condition of a Dedicated Service discount plan.  ***BEGIN HIGHLY 
CONFIDENTIAL***

***END HIGHLY 
CONFIDENTIAL***

59. Collocation requirement.  To utilize an unbundled loop, Windstream’s CLEC 
operations typically use a collocation in an ILEC’s wire center.  In some cases, collocation is in 
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the specific ILEC end office in which the unbundled loop terminates.  In other cases, 
Windstream can have the ILEC combine an unbundled loop with unbundled transport to reach 
another of the ILEC’s central offices in which Windstream has collocated.  Wherever it is 
collocated, Windstream typically must apply for and obtain physical collocation space in the 
ILEC’s serving wire center to include floor space, power, and DS0 carrier facility assignment.
With collocation, Windstream typically must arrange for backhaul connectivity from the 
collocation to Windstream’s data point of presence.  In contrast, collocation is not required for 
special access.

2. Use of DS0 UNE Loops to Deploy Ethernet over Copper

60. Windstream’s CLEC operations may be able to provide EoC to customers in off-
net buildings where end-to-end copper facilities are available as DS0 UNE loops from the ILEC 
(or where the ILEC offers its own EoC service on a wholesale basis).  There, however, are 
several key constraints to EoC use.

61. Bandwidth limitations. Windstream’s EoC service offerings use an all-copper
DS0 UNE loop to provision capacity over short distances at levels most commonly at 20 Mbps 
or below—but sometimes for up to 45 Mbps of capacity.  In theory, even higher speeds are 
possible, but as a practical matter generally are not feasible for Windstream due to limitations, 
such as loop distance and number of available copper pairs.  Windstream typically leases four or 
eight dry DS0 UNE loops, each capable of between 2 to 5.5 Mbps per pair (depending on loop 
distance) out to approximately 10,000 feet; a loop is “dry” when the ILEC does not terminate the 
copper pair into its own electronics.  After 10,000 feet, requisite EoC bandwidth cannot be 
achieved.  The pairs are bonded to create a single 2 to 45 Mbps interface delivered to the end 
customer.  This solution provides symmetric upstream and downstream speeds.  Sensitivity of 
pair distance and quality makes it more challenging to offer EoC than a repeater-capable 
DS1/DS3 delivery method.  This forces Windstream to develop contingency plans to deliver 
bandwidth when access to suitable DS0 copper pairs is unavailable—introducing additional cost 
and service delivery time.

62. Availability of copper loops.  While it is technically possible to bond up to thirty-
two copper pairs together when using DS0 UNEs, Windstream typically does not have that 
quantity available to it for deploying service to an individual end-user location.  ILECs 
frequently state that UNE loops are not reusable due to the ILEC’s use of the loops or “chronic” 
performance issues, so even when four or eight loops at less than 10,000 feet run into a building, 
EoC may still not be an option.  To determine the availability of suitable pairs to a retail
customer location, Windstream must develop methods to interface with the ILEC’s record 
systems to avoid unnecessary effort and delay in provisioning local access.  A further 
complication arises in the technology transitions: even if copper loops are available today, the 
ILEC may opt to replace the DS0 UNE loops with fiber, all or in part, in the future; if that 
occurs, CLECs lose the ability to deploy EoC in the last mile.

63. Dry home-run loop requirement.  To provide EoC, Windstream requires dry
home-run cooper loops (DS0 UNE loops), which run end-to-end from the central office to the 
end-user customer location.  Windstream then terminates the copper pairs into its electronics.  If 
the loop is not ready for EoC use, the ILEC charges Windstream to remove electronics on the 
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ends of the connection or on the line (such as load coils, bridge tap, or repeaters).  Windstream 
has no ability to directly affect mid-span electronics.  These factors often combine to make use 
of such a loop cost prohibitive for Windstream.  Additionally, when copper facilities only reside 
behind a Subscriber Loop Carrier or Digital Loop Carrier in a remote terminal, Windstream’s 
ability to deliver EoC can be dramatically impaired due to lack of copper end-to-end 
connectivity.  Collocating EoC devices into a remote terminal or Serving Area Interface is 
possible, but typically not cost effective.  Such an approach has the effect of materially limiting 
the scope of potential customers (for instance, if only one or two business customers are located 
in the serving area of the remote terminal) and increasing the number of EoC devices that would 
need to be deployed.  Larger central-office-based serving footprints are generally necessary to 
make an economic case for EoC equipment deployment.

3. Unbundled DS1 and DS3 Capacity Loops

64. Windstream’s CLEC operations also may be able to provide Dedicated Services
(either TDM or Ethernet, in the form of “Ethernet-over-TDM”) to retail customers by leasing 
unbundled DS1 and DS3 capacity loops from the ILEC.  These loops provide a means for 
delivering Ethernet with far less distance-sensitive technology than EoC.  They also may be 
preferred if new collocation would be required to support a DS0 UNE connection.  ***BEGIN 
HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL*** 
There are, however, several key detriments to using DS1 and DS3 capacity loops as compared to 
other wholesale inputs.

65. Bandwidth limitations. Theoretically, DS1 capacity loops can be used to provide
TDM special access and Ethernet services at up to 12 Mbps (1.5 Mbps per circuit, with technical 
limit on bonding at 8 circuits).  An unbundled DS3 capacity loop provides 45 Mbps for either 
TDM or Ethernet service, and may be bonded with a single (non-UNE) DS3 special access 
connection per end user location.  In practice, the economic and technological feasibility of DS1 
and DS3 bonding, however, declines as needs for multiples of DS1 and DS3 circuits increase.  
Moreover, fiber DS1 and DS3 capacity loops, to the extent ILECs continue to offer these inputs 
(see ¶ 67 below), can never practically be leveraged for greater Ethernet capacity than what is 
possible for TDM-based service, because in Windstream’s experience, ILECs typically just 
deliver use of this “facility” in the form of limited IP bandwidth (even though an underlying fiber 
connection could support significantly more capacity).  Copper DS1 and DS3 capacity loops 
likewise are not usable for higher-bandwidth EoC because of the electronics installed on the line 
to ensure sufficient quality of service over the full reach of the connection (e.g., load coils).  
These provisions guarantee DS1 capacity with sufficient signal to noise ratio over the full length 
of the connection, even when traversing longer distances.
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66. Higher input costs than EoC.  Costs are higher when provisioning Ethernet over 
DS1 and DS3 capacity loops versus DS0 loops because unbundled DS1 and DS3 capacity loops 
are more expensive on both an absolute and per-Mbps basis.

67. Uncertainty regarding continued availability. The large ILECs have taken the 
position that they are not required to offer unbundled DS1 and DS3 capacity loops if they are 
comprised of fiber or convey IP-based transmissions.  Windstream has petitioned the FCC to 
confirm that the obligation to provide unbundled DS1 and DS3 capacity loops is technology 
neutral and will continue to apply to fiber and IP-based last-mile access.  The uncertainty of 
potentially losing unbundled DS1 and DS3 capacity loops as a result of the ILECs’ attempt at 
self-deregulation hinders CLECs’ ability to offer cost effective competitive services to Dedicated 
Services customers.  Small- and medium-sized businesses generally purchase communications 
services on multiyear terms, ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***.  Thus, competitive carriers are 
bidding today on services they will provide over multiple years.  The likelihood that, absent 
Commission action, unbundled DS1 and DS3 capacity loops will become unavailable within the 
next several years raises the risk and overall cost for competitive providers such that they may 
not be able to offer the lowest possible prices to compete with the ILECs.

C. Special Access Services

68. Where it cannot utilize UNEs, Windstream also purchases special access services, 
both TDM and Ethernet, to supplement our fiber network.   

69. TDM special access services provided over legacy facilities have more rigid and 
often lower bandwidth levels compared to fiber-based Ethernet.  Ethernet offers a wide variety of 
bandwidths and can be provisioned over copper or fiber.  For larger customers requiring high 
bandwidth throughput across their wide area networks, Ethernet fiber-based services, 
accordingly, are usually the medium of choice where available. These customers use 
applications such as real-time video, web conferencing, messaging platforms, high resolution 
imaging, and cloud resources—all of which drive demand for more bandwidth.  

70.  Windstream prefers using Ethernet whenever possible due to network 
efficiencies. ILECs’ TDM special access services, however, currently remain crucial inputs for 
Windstream to be able to provide lower bandwidth services to business retail customers that 
want data services at locations where Windstream or other CLECs do not have their own 
networks, because of limits to wholesale providers’ Ethernet availability and large ILECs’ 
pricing of Ethernet services, and where UNEs cannot be utilized.  CLECs may use TDM special 
access service as a wholesale input to provision retail TDM or Ethernet connectivity.   

71. When choices for purchasing special access services are available, Windstream’s 
selection of services from among these categories is influenced by its pricing tool, which 
requires the selection of the lowest cost provider.

72. In some cases, Windstream purchases special access services from other CLECs 
or cable providers, if these providers have placed or are willing to extend fiber to a particular 
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location.  These options, however, are limited.  For all other locations, the only vendor of 
wholesale special access services was the ILEC. 

1. CLEC Last-Mile Connections Are Limited

73. Windstream purchases last-mile access from another CLEC (either TDM or 
Ethernet, as needed by the customer) where it can do so, but locations where CLECs have their 
own facilities are limited.  ***BEGIN CONFIDENTIAL***

***END CONFIDENTIAL***

74. This low percentage is not surprising given ***BEGIN HIGHLY 
CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***

2. Cable Offers Little, or No, Wholesale Alternative

75. Cable wholesale special access services are limited to the locations in which cable 
providers have placed fiber last-mile facilities.  As noted above, such locations are very limited.   

76. In addition, even where cable is available, fiber last-mile connectivity may not be 
offered to carrier customers at rates, terms, and conditions that enable it to be a workable option.   

77. As a result of these factors, ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL*** This
expense is attributable to purchases of Ethernet services provisioned over last-mile fiber 
connections from cable companies where Windstream has Ethernet Network to Network 
Interfaces (“ENNIs”) in place and the cable companies have built out and lit fiber at the end-user 
customer address or are willing to build.  In Windstream’s experience as a carrier customer,
cable companies typically are only willing to build, however, if the wholesale purchaser commits 
to meet a high revenue threshold, which usually makes this option uneconomic.   

78. Currently Windstream does not serve any Dedicated Services customers using 
cable providers’ coaxial or HFC last-mile connections because these connections cannot support 
the functionality and assurances required by these customers.   

79. Cable companies typically do not offer TDM special access loops due to their 
DOCSIS architecture, which provides no mechanisms for DS1/DS3 transmission facilities. 

3. Large ILECs Still Dominate the Wholesale Market

80. ILECs are the predominant source of all forms of special access services in every 
region of the country.  As previously stated, the ILECs reach nearly every location—far more 
buildings than CLECs and cable, whether considered individually or collectively.  ***BEGIN 
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HIGHLY CONFIDENTIAL***

 ***END HIGHLY CONFIDENTIAL*** 
 
81. ILECs are by far the most widely available wholesale source for Ethernet services 

and TDM special access services.  When negotiating contract prices and terms with its 
prospective retail Ethernet customers, Windstream seeks to respond to the ILECs’ wholesale 
prices and terms for underlying last-mile connectivity, but this is proving to be increasingly 
difficult, if not impossible, for the reasons described below.   

a. Ethernet

82. Windstream’s preferred form of ILEC wholesale special access is Ethernet, but 
the large ILECs’ Ethernet pricing practices are hindering Windstream’s ability to use wholesale 
Ethernet inputs to advance IP-based competition in the Dedicated Services markets.  As 
elaborated upon in the next section, ILECs now are setting wholesale Ethernet prices at levels 
that make it difficult, if not impossible for, CLECs to compete for business service customers.    

83. ILECs also may refuse to commit to the extended availability and pricing of 
Ethernet, whereas Windstream’s retail customers generally require the certainty offered by 
quotes based on multiyear commitments.  ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY 
CONFIDENTIAL***

b. TDM Special Access

84. Windstream also is unable to assure continued discipline of special access retail 
prices when using ILECs’ TDM special access as a last-mile input. While ILEC tariff discount 
plans require carrier customers to commit to making purchases over extended terms, ILECs 
contend that they have the ability to eliminate these discount plans at their option (i.e., the term 
guarantee applies to the carrier customer, but not the ILEC).  This places CLECs in a challenging 
position, especially given, as discussed above, Windstream’s experience, which indicates that 
retail customers often require the certainty offered by quotes based on multiyear commitments.  
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85. Even if TDM special access continues to be made available, wholesale TDM 
special access may not be able to discipline retail Ethernet prices effectively, as the former is 
subject to strict bandwidth limits and does not benefit from IP-based network efficiencies.  

VIII. LARGE ILECS’ HIGH WHOLESALE CHARGES FOR LAST-MILE ETHERNET ACCESS
UNDERCUT WINDSTREAM’S ABILITY TO COMPETE

A. ILECs’ Charges to Reach End-User Locations Are Substantial, Growing, and 
Impeding CLECs’ Ability to Compete

86. Windstream’s CLEC operations are incurring large and growing costs to attain 
last-mile access to its business service customers’ locations.  ***BEGIN HIGHLY 
CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***

87. ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL*** even though last-
mile access technologies are increasingly more efficient than ever before. 

88. With retail pricing better reflecting IP-based efficiencies, wholesale cost
conditions in the technology transitions are placing substantial margin pressure on CLECs and 
thereby jeopardizing CLECs’ ability to continue serving as a meaningful source of competition 
for business service customers.  ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY 
CONFIDENTIAL***

89. ***BEGIN HIGHLY CONFIDENTIAL***
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***END HIGHLY 
CONFIDENTIAL***

90. ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***

B. Large ILECs Now Charge Wholesale Ethernet Rates that Exceed Retail Rates

91. For TDM special access, large ILECs file “off the-rack” rates for month-to-month 
and longer terms, and offer these rates to both retail and wholesale customers.  The ILECs’ 
longest terms (five-year and seven-year) carry the largest discounts.  Based on Windstream’s 
experience, most retail customers avoid making purchase commitments of this duration.  Carrier 
customers, however, routinely buy under the five-year or seven-year term discount plans, 
because the carriers are commonly able to attain circuit portability (i.e., no early termination 
liability if a single circuit is used for less than the five- or seven-year term) by committing to 
large purchase volumes.  This means that Windstream effectively is able to use the lowest cost 
wholesale inputs (purchased under the five-year and seven-year discount plans) to compete with 
the ILEC and other dedicated service providers in providing retail offerings to individual 
business service customers at three-year and shorter terms. 

92. In contrast, Windstream has found that large ILECs’ baseline wholesale Ethernet 
rates charged to carrier customers may have little or no bearing to the rates charged to the 
ILECs’ retail customers.  Windstream, in particular, now is seeing some large ILECs set retail 
Ethernet special access offers that are below wholesale rates for equivalent capacities with the 
same term commitments. ***BEGIN CONFIDENTIAL***

***END
CONFIDENTIAL*** This is consistent with CostQuest’s comparison of Telogical-surveyed 
average retail Ethernet prices to average AT&T and CenturyLink wholesale Ethernet Guidebook 
rates, which found that surveyed retail Ethernet prices were substantially lower than AT&T and 
CenturyLink wholesale Guidebook rates. 

93. Wholesale prices that exceed retail prices for equivalent capacities preclude 
competition in the retail market because it is not feasible for Windstream and other CLECs to 
recover the higher wholesale lease expense by setting their CLEC retail rates far above those of 
the ILECs.  While in theory the difference could be made up through margins on other services, 
CLECs also compete with the ILEC with respect to these other services that are part of the total 
business solution, so they cannot significantly raise rates for these other components without 
losing customers. 

94. Although Windstream may be able to achieve lower rates through commercial 
agreements, Windstream must make significant commitments to do so, even though the ILEC 
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retail customer does not need to make the same level of commitment to achieve a discounted 
rate. ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY 
CONFIDENTIAL***

95. ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL***

96. As explained above in Section VII.C.3.a, ***BEGIN HIGHLY 
CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***

C. Large ILECs Even Charge Higher Per-Mbps Rates for Special Access in IP 
versus TDM

97. In Windstream’s experience, ILECs charge substantially more for Ethernet than 
for TDM special access at lower levels of bandwidth (generally less than 10 Mbps).  While this 
is certainly reflected in comparing Guidebook Ethernet rates and tariffed DS1 rates, ***BEGIN 
HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL*** To shield retail 
customers from these price increases, Windstream avoids purchasing ILEC Ethernet inputs at 
low bandwidths.

98. Pricing disparity between last-mile Ethernet access and tariffed TDM-based 
special access is even more significant for purchasers that do not operate under commercial 
agreements or commitment plan discounts:  For Kings Point, Florida, AT&T charges $126.00 for 
a DS1 circuit (1.5 Mbps) under the 36-month tariffed rate, versus $1,075.00 for a 2 Mbps 
Ethernet circuit under AT&T’s publicly available 36-month rate for Switched Ethernet, 
Interactive Class of Service—a more than eight-fold increase in price.   

99. This price increase when moving to IP is not justified by higher costs:  As 
Windstream knows from its own experience, capacity is less costly to provision with IP
technologies (e.g., Ethernet), so a move from special access in TDM to IP should result in lower 
special access prices, not higher like those being charged by the large ILECs.   
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D. ILECs Block Competitive Entry with Excessive Special Construction Charges

100. It is customary for ILECs to impose special construction charges, in addition to 
regular charges for service, where new deployment of fiber or other facilities is necessary to 
provide the wholesale special access service and the ILEC has no other requirement for the 
facilities. However, when used improperly, special construction charges can be a means for 
ILECs to effect backdoor price increases for wholesale services and thereby undermine 
competition in the business services market—leading to less choice and higher prices for 
schools, health care providers, governmental entities, and businesses, among other customers.       

101. Windstream observes significant variations among the large ILECs’ special 
construction practices. In particular, Windstream’s data show—based on an analysis comparing 
special construction quotes to completed orders for the first three quarters of 2015—that Verizon 
is more than 40 times as likely to impose Ethernet special construction charges than AT&T, and 
much more likely to impose special construction charges on Ethernet as compared to TDM 
special access services.  Windstream data also indicate that Ethernet special construction charges 
are increasing: ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY 
CONFIDENTIAL***

102. Special construction assessments can cause a competitive carrier to lose a service 
contract due to charges that significantly increase its, and its retail customers’, costs as well as 
delay service delivery.  In particular, Windstream estimates that it lost retails sales that would 
have generated ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***

E. ILEC TDM Special Access Volume Commitments Further Penalize CLECs 
Migrating to IP

103. Pressure on competitors’ ability to serve as a meaningful source of competition in 
the IP era is exacerbated by ILEC term and volume commitments tied to CLECs’ spending on 
TDM special access services.  With the increase in demand for Ethernet services, CLECs may be
subject to substantial penalties if the CLECs do not meet ILECs’ loyalty commitment provisions 
for TDM special access services.   

104. For Verizon, ***BEGIN HIGHLY CONFIDENTIAL***
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***END HIGHLY 
CONFIDENTIAL*** Although Verizon’s tariffs contain provisions ostensibly providing the 
ability to migrate from a DS1 special access service to Ethernet, in practice, these migration 
provisions are very difficult to invoke and implement.  First, no new customer location can 
qualify for the transition and count toward Windstream’s commitment level.  Second, any 
Ethernet circuit that Windstream leases at the same location to replace a DS1 circuit will not 
qualify as a migration unless it has a term commitment at least as long as, if not longer than, the 
prior DS1 circuit, which means that Windstream often has to sign up for a longer term and 
potentially incur a larger early termination liability.  (Usually the potential term of the wholesale 
input is misaligned with the term of the retail service provided by Windstream, so Windstream 
either would have to renegotiate its customer contract or pay for an unused circuit.)  Third, the 
replacement circuit has to cost at least as much as, or more than, the DS1 circuit, even though 
Ethernet is more cost-efficient than TDM. Fourth, the tariff imposes short timeframes for 
notifications and disconnections, and the failure to meet any of these timing requirements 
disqualifies the Ethernet circuit from counting toward the commitment.  

105. ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY CONFIDENTIAL***
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The Commission Should Grant Windstream’s Petition to Confirm the Continued

Commission to grant Windstream’s declaratory ruling petition in order to help ensure that 

Dec. 29. 2014) (“Windstream Petition”).
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connections, including for dedicated business data services.  As Windstream had highlighted 
when it filed its petition, the availability of unbundled DS1 and DS3 capacity loops was a 
foundational premise and justification for the Commission’s prior grants of forbearance with 
respect to specified packet-based services.2  The time is ripe for the Commission to act on 
disputes regarding these loops.  Over the past year, commenters have poured into the record 
factual information and legal analyses in support of Windstream’s petition,3 and opponents have 
not identified any unaddressed issues that would prevent the Commission from promptly 
reaching a resolution.   

Several state public utilities commissions have recently asked the Commission to grant 
Windstream’s petition.  These filings add further support to the legal basis for Windstream’s 
petition, and also emphasize the importance of unbundled DS1 and DS3 capacity loops to 
competition in their communities.4  Windstream shares the concern expressed by the state 
                                                           
2  See id. at 18-19. 
3  See, e.g., Comments of Public Knowledge et al. at 16, PS Docket No. 14-174, GN Docket 

No. 13-5, WC Docket Nos. 05-25, 15-1, RM-11358, RM-10593 (filed Feb. 5, 2015); 
Comments of XO Communications on the Tech Transitions Notice of Proposed Rulemaking 
and on the Petition for Declaratory Ruling of Windstream at 27-28, PS Docket No. 14-174, 
GN Docket No. 13-5, WC Docket Nos. 05-25, 15-1, RM-11358, RM- 10593 (filed Feb. 5, 
2015); Comments of the Ad Hoc Telecommunications Users Committee at 20-21, PS Docket 
No. 14-174, GN Docket No. 13-5, WC Docket Nos. 05-25, 15-1, RM-11358, RM-10593 
(filed Feb. 5, 2015); Comments of COMPTEL at 37-39, PS Docket No. 14-174, GN Docket 
No. 13-5, WC Docket Nos. 05-25, 15-1, RM-11358, RM-10593 (filed Feb. 5, 2015); 
Comments of Birch, Integra, and Level 3 at 39-40, PS Docket No. 14-174, GN Docket No. 
13-5, WC Docket Nos. 05-25, 15-1, RM-11358, RM-10593 (filed Feb. 5, 2015); Joint 
Comments of Grande Communications Networks LLC and U.S. TelePacific Corp. at 2-4, 
WC Docket No. 15-1, GN Docket No. 13-5 (filed Feb. 5, 2015); Comments of Granite 
Telecommunications, LLC Supporting Windstream’s Petition for Declaratory Ruling at 2-3, 
WC Docket No. 15-1, GN Docket No. 13-5 (filed Feb. 5, 2015); Comments of the 
Pennsylvania Public Utility Commission at 3, WC Docket No. 15-1, GN Docket No. 13-5 
(filed Feb. 5, 2015); Reply Comments of the Vermont Public Service Board & Vermont 
Public Service Department at 2-3, WC Docket NO. 15-1, GN Docket No. 13-5 (filed Feb. 27, 
2015); Comments of NTCA—The Rural Broadband Association at 4 n.3, PS Docket No. 14-
174, GN Docket No. 13-5, WC Docket No. 05-25, RM-11358, RM-10593 (filed Feb. 5, 
2015). 

4  See Letter from James Volz, Chairman, et al., Vermont Public Service Board, to Marlene H. 
Dortch, Secretary, FCC, at 2, WC Docket No. 15-1 (filed Mar. 3, 2016) (“Vermont PSB Ex 
Parte”); Letter from Crystal Rhoades, Commissioner, et al., Nebraska Public Service 
Commission, to Marlene H. Dortch, Secretary, FCC, at 2, WC Docket No. 15-1 (filed Feb. 
23, 2016); Letter from Steven V. King, Executive Director and Secretary, Washington 
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commissions about the impact of the ILECs’ elimination of DS1 and DS3 capacity loops on 
small business and government customers.5 Many of these types of customers, such as the 
University of Arkansas Medical Center, require the performance of dedicated services at many 
locations, and are able to redirect the cost savings made possible through competitive offerings 
toward further investments in fulfilling their public service missions.6

Filings in the business data services proceeding further confirm that DS1 and DS3 
capacity loops continue to play a critical role in fostering competition for lower-bandwidth 
dedicated services customers who otherwise would have the ILEC as the sole Ethernet provider.  
***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***7 We also noted that the 
record in Docket No. 05-25 confirms the continued significance of these unbundled loops in 
providing competitive choice and imposing some discipline on special access prices.8    

                                                           
Utilities and Transportation Commission, to Marlene H. Dortch, Secretary, FCC, at 2-3, WC 
Docket No. 15-1 (filed Feb. 11, 2016) (“Washington UTC Ex Parte”); David E. Screven, 
Assistant Counsel, Pennsylvania Public Utilities Commission, at 1-2, WC Docket No. 15-1 
(filed Mar. 11, 2016).

5 See Vermont PSB Ex Parte at 1; Washington UTC Ex Parte at 2. 
6 See Letter from John T. Nakahata, Counsel to Windstream Services, LLC, to Marlene H. 

Dortch, Secretary, FCC, at 1, GN Docket No. 13-5, WC Docket No. 15-1 (filed June 18, 
2015). 

7  Declaration of Dan Deem, Douglas Derstine, Mike Kozlowski, Arthur Nichols, Joe 
Scattareggia, and Drew Smith ¶ 64 (“Windstream Declaration”), attached as Attach. A to 
Comments of Windstream Services LLC, WC Docket No. 05-25, RM-10593, GN Docket 
No. 13-5 (“Windstream Dedicated Services Comments”).   

8 See Windstream Dedicated Services Comments at 77-79;  Declaration of Jonathan B. Baker 
on Market Power in the Provision of Dedicated (Special Access) Services ¶ 44 n.42, ¶ 37, 
WC Docket No. 05-25, RM-10593 (filed Jan. 27, 2016) (“Baker Declaration”) (finding that
***BEGIN HIGHLY CONFIDENTIAL*** “a clear majority of UNEs (63%) are supplied 
to buildings with only one facilities-based connection” ***END HIGHLY
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 Likewise, responses in the tariff investigation underscore the continued importance of 
unbundled DS1 and DS3 capacity loops to competition.  In its direct case, AT&T states that it 
continues to lease “hundreds of thousands” of UNE loops to competitive providers,9 and attempts 
to minimize the importance of issues related to DS1 special access commitments by citing 
statistics for its DS1 sales under tariff pricing plans relative to sales of all “special access 
services,” apparently including all forms of UNEs.10 This discussion is intended to support 
AT&T’s position that additional regulation of TDM special access commitments is unwarranted.  
However, Windstream and other competitors cannot replace all current TDM special access 
purchases with UNEs,11 and as the Commission has recognized, unbundled DS1 and DS3 
capacity loops when available supplement, but do not replace, special access services as a 
market-opening tool.12  Instead, these statistics are best viewed as evidence showing the 
continued importance of UNEs in the marketplace, and the harm that would follow from the 
unilateral ILEC elimination of UNEs in the technology transitions.

  The Commission’s completion of its review of competition in the business data services 
market, in both the rulemaking and tariff investigation, presents an appropriate and fitting 
opportunity to resolve the issue raised in Windstream’s petition.  The Commission should seize 
this opportunity because uncertainty about the availability of unbundled DS1 and DS3 capacity 
loops in the near future hinders competitive providers’ ability to offer multi-year dedicated 
services agreements to business customers today.13 Competitive carriers are bidding today on 
services they will provide several years from now, and the uncertainty harms competitors’ ability 
                                                           

CONFIDENTIAL*** and that “providers serving end users with UNEs likely offer some 
competitive constraint on facilities-based providers”).  

9  Brief of AT&T Inc. in Support of Its Direct Case at 13, WC Docket No. 15-247 (filed Jan. 8, 
2016) (“AT&T Direct Case”).

10 See id. at 14-15. 
11  Based on price, Windstream prefers to use UNEs whenever possible to serve customers at 

lower bandwidth levels but regulatory, contractual, and technical constraints prevent it from 
doing so in many cases.  Windstream Declaration ¶¶ 56-59. 

12 See Unbundled Access to Network Elements; Review of the Section 251 Unbundling 
Obligations of Incumbent Local Exchange Carriers, Order on Remand, FCC 04-290, 20 FCC 
Rcd. 2533, 2570-71 ¶ 63 (2005) (finding that without UNEs there would be “an unacceptable 
level of incumbent LEC abuse because incumbent carriers could strategically manipulate the
price of their direct competitors’ wholesale inputs to prevent competition in the downstream 
retail market”).  

13 See Windstream Petition at 2 (noting that because small and medium-sized enterprises 
generally purchase services under multiyear (often three- to five-year term) contracts, CLECs 
today must bid on services that they will be providing three to five years from now).
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to ensure they can control the quality and attributes of the services they provide and to offer the 
lowest possible prices.14  The ultimate result of these conditions will be less choice and higher 
prices for business, government, and nonprofit customers.   

II. The Commission Has Multiple Remedial Approaches Available to Address the Lack 
of Competition in the Dedicated Services Markets. 

In the meeting with Ms. Shetler, et al., Windstream brought the Commission’s attention 
to additional industry data that reaffirm the ILECs’ market power over dedicated services and the 
resulting supracompetitive prices that competitive providers—and ultimately customers—have to 
pay.  Windstream also discussed how discriminatory ILEC pricing conditions on the resale of 
telecommunications services are plainly covered by Section 251(b)(1) of the Communications 
Act of 1934’s (“Communications Act”) duty on the part of all local exchange carriers “not to 
impose unreasonable or discriminatory conditions” on the resale of telecommunications 
services.15  Windstream reiterated the need for Commission action to remove terms and 
conditions in ILEC special access tariffs that unreasonably impose penalties on CLECs under 
volume commitment plans for migrating from TDM to Ethernet with the same ILEC.  Finally, 
Windstream discussed clarifying the Commission’s wholesale discount requirements under 
Section 251(c)(4), which is one of multiple remedies that the Commission should adopt to help 
constrain ILEC market power.  

A. Industry analyst price comparisons have found higher-than-expected 
wholesale Ethernet prices over time, and indicate that prices vary at the 
building level based in part on the number of competitors. 

First, Windstream highlighted TeleGeography’s comparisons over time of per-Mbps 
wholesale prices for a 50 Mbps Ethernet access circuit and for a DS3 leased line access circuit 
across four markets, including New York City and several large cities outside of the United 
States.16  The comparisons show that, consistently over a year-and-a-half period from January 
2014 to June 2015, New York was the only city in which the median per Mbps price for a 50 
Mbps Ethernet service was higher than the per-Mbps price for a DS3 circuit.17  The persistence 
of higher Ethernet costs over time in New York City runs contrary to TeleGeography’s global 
observation that “as Ethernet access continues to replace leased line access globally, customers 

                                                           
14  See id.  
15  47 U.S.C. § 251(b)(1). 
16  See Attach. 1. 
17  See id at 1-3. 



 
 

REDACTED – FOR PUBLIC INSPECTION 
 

Ms. Marlene H. Dortch 
March 14, 2016 
Page 6 of 16 
 
transitioning to Ethernet will realize greater cost efficiencies.”18  With respect to 10 Mbps 
service, TeleGeography recently found that New York City, also unlike most other cities 
surveyed, exhibited a median Ethernet price at the high end of its price range—which reflects “a 
large mass of quotes near the upper end of the [price] range” on the one hand, and “less 
expensive rates available within pockets of the central business district where multiple players 
compete at varying levels” on the other hand.19  A more typical distribution includes a large 
volume of prices just below the center of the price range, with a few circuits among higher priced 
groups.20     

More generally, TeleGeography, for the year-and-a-half period from January 2014 to 
June 2015, noted that “the access market [in the United States and Canada] has been slow to 
transition to Ethernet technology,”21 and has “lagged behind other developed regions 
significantly in Ethernet.”22  TeleGeography concluded that “[t]he U.S. and Canada remained 
higher priced than should be expected from the network price market” for Ethernet, and that 
“[r]egulatory regimes and the number of competitors operating within the country matter, and 
have consequences for aggregate market rates.”23   TeleGeography added that pricing within a 
metro area can be attributed, among other elements, to a number building-specific factors like the 
                                                           
18  TeleGeography, Local Access Pricing Service, H2 2015 Local Access Market Summary at 15 

(2015) (“TeleGeography H2 2015 Summary”). 
19  TeleGeography H2 2015 Summary at 11.  See also TeleGeography, Local Access Pricing 

Service, H2 2014 Local Access Market Summary at 2 (2014) (“TeleGeography H2 2014 
Summary”) at 9 (noting that “New York posted both a larger range and a higher median” 
price for 10 Mbps Ethernet as compared to most other surveyed cities).   

20  TeleGeography H2 2015 Summary at 10.   
21  Id. at 12. 
22  TeleGeography H2 2014 Summary at 2. 
23  TeleGeography H2 2015 Summary at 15.  As cited in prior Windstream filings, a prior 

TeleGeography summary, in particular, showed lower bandwidth Ethernet services were 
priced higher in the United States and Canada than most other parts of the world.  See 
Comments of Windstream Services, LLC at 53, WC Docket No. 05-25, RM-10593, GN 
Docket No. 13-5 (filed Jan. 27, 2016) (“Windstream Dedicated Services Comments”) (citing 
2014 TeleGeography report showing that “the United States and Canada have some of the 
highest prices worldwide for 10 Mbps Ethernet, with a median city price of $1,247, but some 
of the lowest prices worldwide for DS1s, with a median city price of $463”); Reply 
Comments of Windstream Services, LLC, at 17, GN Docket No. 13-5, RM-11358, WC 
Docket No. 05-25, RM-10593, WC Docket No. 15-1 (filed Mar. 9, 2015) (“The median 10 
Mbps price for the rest of the country in the United States and Canada, $1,466, exceeded that 
in all regions but East Asia, Central America, and Sub-Saharan Africa.”). 
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“number of service providers connected to the customer building,”24 which further supports 
analyzing competition for dedicated services at the relevant geographic market of the customer's
individual building. 

B. Section 251(b)(1) prohibits discriminatory pricing conditions on the resale of 
telecommunications services.

 Second, Windstream discussed evidence in the marketplace that large ILECs are 
discriminating against carrier customers by charging them prices that are greater than the retail 
prices charged to end-user customers for the same services.25 ***BEGIN HIGHLY 
CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL***26 This practice not only turns the 
concept of discounts to wholesale customers under Section 251(c)(4) on its head,27 it also 
violates the duty under Section 251(b)(1) not to impose unreasonable and discriminatory 
conditions on the resale of telecommunications services.28 Accordingly, the Commission should 
make clear that all local exchange carriers have the obligation under Section 251(b)(1) to make 
their telecommunications services available to carrier customers on rate, terms, and conditions 
that are no worse than those that are available to end-user retail customers. 

                                                           
24  TeleGeography H2 2015 Summary at 1. 
25 See Windstream Dedicated Services Comments at 49-51.
26  Windstream Declaration ¶ 95. 
27 See 47 U.S.C. § 251(c)(4).  
28 See id. § 251(b)(1).  See also Regulatory Policies Concerning Resale and Shared Use of 

Common Carrier Domestic Public Switched Network Services, Report and Order, FCC 80-
607, 83 FCC 2d 167, 168 ¶ 1 (1980) (“[R]estrictions of any kind on the resale and sharing of 
domestic public switched network services are unjust, unreasonable, and unreasonably 
discriminatory, and hence unlawful under Sections 201(b) and 202(a) of the Communications 
Act.”); Regulatory Policies Concerning Resale and Shared Use of Common Carrier Services 
and Facilities, Report and Order, FCC 76-641, 60 FCC 2d 261, 283-284 ¶¶ 40-41 (1976) 
(“[W]e conclude that the restrictions on the subscriber’s resale and sharing of 
communications service are unjust and reasonable under Section 201(b) of the Act . . . .  The 
tariff provisions which deny service to resellers and sharers are . . . unlawfully discriminatory 
under Section 202(a) of the Act.”).  



 
 

REDACTED – FOR PUBLIC INSPECTION 
 

Ms. Marlene H. Dortch 
March 14, 2016 
Page 8 of 16 
 

In its reply comments in the business data services proceeding, CenturyLink erroneously 
argues that the Commission has concluded that Section 251(b)(1) does not prohibit a LEC from 
charging its wholesale customers higher prices than its retail customers for the same service.  In 
support of its argument, CenturyLink cites the 1996 Local Competition Order, which, in the 
context of discussing the differences between Sections 251(b)(1) and 251(c)(4), noted “that 
section 251(b)(1) clearly omits a wholesale pricing requirement.”29  CenturyLink’s quotation 
from the Local Competition Order is highly misleading.  In that Order, the Commission merely 
noted that Section 251(b)(1) does not have a standalone wholesale pricing requirement like 
Section 251(c)(4), which requires wholesale service to be priced below retail service.30  This 
Commission text, however, did not dispute the fact that Section 251(b)(1) prohibits carriers from 
discriminating against wholesale customers.  Indeed, there is nothing in the Local Competition 
Order—or any other Commission precedent—indicating that any LEC may discriminate against 
a wholesale customer by charging the wholesale customer a higher price than a similarly situated 
retail customer.  Section 251(b)(1) by its terms prohibits unreasonable and discriminatory 
conditions on resale:  Discriminatory pricing of telecommunications services to wholesale 
customers would violate the plain meaning of that requirement.31  CenturyLink’s interpretation 
of Section 251(b)(1) and the Local Competition Order would completely nullify that statutory 
provision:  It would allow ILECs to shut down the resale of their telecommunications service by 
charging a dramatically higher price on a discriminatory basis only to carrier customers seeking 
to resell the service.  

  

                                                           
29  Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 

11 FCC Rcd. 15,499, 15,981 ¶ 976 (1996) (“Local Competition Order”).  See also Reply 
Comments of CenturyLink at 76, WC Docket No. 05-25, RM-10593 (filed Feb. 19, 2016). 

30  Local Competition Order at 15,981 ¶ 976. 
31  See Regulatory Policies Concerning Resale and Shared Use of Common Carrier Domestic 

Public Switched Network Services, 83 FCC 2d at 168 ¶ 1; Regulatory Policies Concerning 
Resale and Shared Use of Common Carrier Services and Facilities, 60 FCC 2d at 283-284 ¶¶ 
40-41.  The other precedent cited CenturyLink is even more clear that the Commission’s 
reference to “wholesale pricing requirement” means specifically the avoided cost discount 
requirement under Section 251(c)(4).  In the Qwest Omaha Forbearance Order, the 
Commission observed that “unlike the section 251(c)(4) resale obligation, section 251(b)(1) 
has no wholesale pricing requirement,” and that “Qwest has not demonstrated that resale at 
avoided-cost discount is no longer necessary to competition in the Omaha MSA.”  Petition of 
Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the Omaha 
Metropolitan Statistical Area, 20 FCC Rcd. 19,415, 19,460 ¶ 89 (2005). 
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C. The Commission should act in both the rulemaking and tariff investigation to 
remove ILEC terms and conditions in TDM special access tariffs that 
unreasonably penalize carrier customers for migrating from TDM to Ethernet 
services with the same ILEC. 

Third, Windstream reiterated that the ILEC practice of imposing punitive shortfall 
charges for carrier customers migrating from TDM to Ethernet circuits effectively raises rival 
carriers’ costs to provide competitive services.  As discussed in Windstream’s prior comments 
and tariff investigation filing, although Verizon’s tariff ostensibly provides the ability to migrate 
from a DS1 or DS3 special access service to Ethernet, such provisions are very narrow and 
difficult to invoke and implement.32 ***BEGIN HIGHLY CONFIDENTIAL***   

***END HIGHLY CONFIDENTIAL*** This leads to a situation under Verizon’s 
NDP whereby even though a CLEC pays rates reflecting the circuit portability option (thus 
covering any costs related to early terminations and customer changes) and even though a 
CLEC’s total spend on last mile access (including DSn and Ethernet) is increasing—and thus the 
CLEC is delivering more revenue than was assured through the percentage volume 
commitment—the CLEC can still be subject to shortfall penalties because the CLEC’s volume of 
DS1 and DS3 circuits is deemed to be too low.  This is economically irrational, and only serves 
the purpose of raising rivals’ costs during a time of technology transition.  Thus, the Commission 
should declare unjust and unreasonable existing ILEC special access discount plans’ terms and 
conditions that do not apply carrier customers’ Ethernet purchases to meet TDM term-and 
volume-based discount commitments.   

Specifically, Windstream noted that under the Verizon ***BEGIN HIGHLY 
CONFIDENTIAL*** 

 

                                                           
32 See Windstream Dedicated Services Comments at 58; Opposition of Windstream Services, 

LLC at 13, WC Docket No. 15-247 (filed Feb. 5, 2016). 
33 ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY 
CONFIDENTIAL***  See Windstream Declaration ¶ 105.  Of course, if Windstream exits 
the plan early, it will have to purchase its remaining TDM circuits through other 
arrangements, likely at higher rates.
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***END HIGHLY CONFIDENTIAL***34

Going forward, ***BEGIN HIGHLY CONFIDENTIAL***

***END 
HIGHLY CONFIDENTIAL***

If it exits the plan at the earliest possible date, Windstream would be faced with one of 
three choices if it seeks to continue providing dedicated services in buildings for which Verizon 
controls the only suitable connection, each of which either increases monthly costs or poses new 
potential penalties, even as Windstream’s Ethernet purchases continue to grow.  First, 
Windstream could enter into a new agreement based on a lower circuit count, but that still 
presents shortfall penalties as TDM circuits decrease over time.  Second, Windstream could 
commit to terms for individual circuits without portability, but those terms are unlikely to match 
the terms of the underlying end-user agreements.  Third, Windstream could pay significantly 
higher undiscounted rates for inputs, with which Windstream could not hope to sustain 
competitive retail rates.35

 Terms and conditions that penalize CLECs transitioning to IP are unreasonable because 
the punitive shortfall charges are disproportionate to the costs likely to be incurred by the ILEC 
as a result of the transition.  Verizon argues in its tariff investigation rebuttal that circuit-
portability imposes costs on Verizon, and that it “trades that increased circuit portability” for a 
                                                           
34 See id.
35 See Investigation of Certain Price Cap Local Exchange Carrier Business Data Services 

Tariff Pricing Plans, Order Initiating Investigation and Designating Issues for Investigation, 
30 FCC Rcd. 11,417, 11,441-42 ¶ 48 (2015) (citing Level 3’s statement that paying ILEC 
rack rates is “not economically tenable”); Opposition of Birch, BT Americas, EarthLink, 
INCOMPAS, Integra, and Level 3 at 15-16, WC Docket No. 15-247 (filed Feb. 5, 2016) 
(“[U]ndiscounted prices are so high that wholesale customers can rarely pay them and 
compete in downstream retail markets with the incumbent LEC.”); Comments of XO 
Communications, LLC on ILECs’ Direct Cases at 16, WC Docket No. 15-247 (filed Feb. 5, 
2016) (“[T]he ILEC monthly rack rates for DSn are so artificially high as to render[]
unthinkable a business plan using DSn services purchased at those rates as a wholesale 
input.”).
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customer’s commitment to, among other things, maintain a minimum purchase level “from
Verizon.”36 Verizon states that it would lose “the assurance that it will receive a steady stream of 
revenue” if a customer fails to meet its minimum levels through TDM purchases alone.37

However, counting Ethernet spend toward the minimum levels preserves this assurance:  It
maintains the “benefit of the bargain” for both seller and purchaser at a time of technology 
transition.  ***BEGIN HIGHLY CONFIDENTIAL*** 

***END HIGHLY 
CONFIDENTIAL***

Verizon further argues that it “has to bear the costs of physically connecting new circuits 
and disconnecting old ones when customers take advantage of circuit portability.”38 These costs, 
however, are not related to circuit shortfall, but are related to portability, and thus are already 
priced into the DS1 and DS3 rates paid for portability.  Moreover, Verizon itself voluntarily 
chooses to deploy Ethernet to any given location; if recovery of other costs were really such a 
concern, Verizon rationally would decline to offer the less profitable service.  To the extent 
Verizon may be arguing that there would be unrecovered costs of establishing the Ethernet 
circuit, that seems fanciful.  First, such an argument assumes that the costs of setting up the 
Ethernet circuit exceed the costs of establishing the TDM circuit.  Second, it assumes that 
Ethernet recurring and non-recurring charges (including potential early termination fees if all 
expected monthly payments are not made) are insufficient to recover the costs of the Ethernet 
circuit over the term applicable to such circuits, which are not governed by the NDP.  Third, it
ignores the fact that Verizon prices its wholesale Ethernet services at per-Mbps levels above the 
rates for comparable capacity provisioned by DS1 services.  Fourth, it disregards Verizon’s own
claims elsewhere that provisioning Ethernet over fiber is more efficient than operating legacy 
technologies over time, and thus can enable higher margins than TDM services.39

Verizon adds that “portability also reduces the time over which Verizon can recover 
those circuit-specific, non-recurring costs,”40 but this cannot justify ignoring Ethernet purchases 

                                                           
36  Rebuttal Case of Verizon at 7, WC Docket No. 15-247 (filed Feb. 26, 2016) (emphasis in 

original) (“Verizon Rebuttal Case”). 
37 Id.
38 Id. 
39 See Comments of Verizon at 5-8, PS Docket No. 14-174, GN Docket No. 13-5, WC Docket 

No. 05-25, RM-11358, RM-10593 (filed Feb. 5, 2015) (stating that fiber offers increased 
reliability, better performance, and improved energy efficiency). 

40  Verizon Rebuttal Case at 7. 



REDACTED – FOR PUBLIC INSPECTION 

Ms. Marlene H. Dortch 
March 14, 2016
Page 12 of 16

when calculating shortfall penalties for TDM circuits that are purchased at rates reflecting 
portability.  Again, the hypothesized decreased time over which Verizon can recover its costs of 
establishing the TDM circuit are already priced into its DS1 and DS3 rates with portability.   

Furthermore, counting the amounts spent on Ethernet circuits toward the minimum 
commitment levels should not increase an ILEC’s absorbed costs in planning and deploying its 
TDM and IP networks.  The TDM network is already in place, and TDM purchases with 
portability do not establish any expectation of location-based demand.  With respect to the IP 
network, if the ILEC lacks the requisite facilities at any given location to provide a CLEC 
customer with the Ethernet service input, then the CLEC customer has to purchase either a TDM 
circuit at that location to fulfill the commitment or an Ethernet circuit located elsewhere. As
noted before, neither wholesale nor retail customers possess the ability to force an ILEC to 
deploy Ethernet service to a location against its will. 

Accordingly, there is no reasonable, pro-competitive explanation for the failure to count 
Ethernet spend toward the attainment of TDM volume commitments; to the contrary, the plain 
purpose of this restriction is to raise rivals’ costs. In place of these unjust and unreasonable 
terms, the Commission should prescribe that amounts spent on Ethernet circuits provided by the 
same ILEC count toward meeting minimum aggregate volumes on a dollar-for-dollar basis.41

For similar reasons, the Commission also should not allow ILECs to apply early 
termination liability to any individual instance where a TDM special access connection is 
prematurely disconnected and replaced with Ethernet of at least equal capacity at the same 
location prior to the end of the previously committed term (or the longest Ethernet term 
commitment, if it is shorter than the remaining TDM term).42  In that case, the ILEC is receiving 

                                                           
41  Windstream does not face similar volume shortfall penalties in its other significant ILEC 

agreements.  ***BEGIN HIGHLY CONFIDENTIAL***

 

***END HIGHLY 
CONFIDENTIAL***  

42   Of course, in cases in which the TDM commitment included circuit portability, any Ethernet 
purchase would be able to substitute for the prematurely disconnected TDM circuit without 
incurring termination liability.
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at least as much revenue (since Ethernet is priced higher than TDM) over the same overall 
commitment term. 

 The Commission has authority pursuant to Section 205 to declare as unjust and 
unreasonable such terms and conditions in existing ILEC tariffs, and to prescribe just and 
reasonable terms and conditions in their place.43  Prescribing just and reasonable terms for 
counting Ethernet purchases toward the discount plan minimum commitments—in a manner 
more meaningful than current Verizon provisions already purporting to do the same—does not 
implicate any of the Commission’s prior packet forbearance decisions, because such terms do not 
affect the terms and conditions under which those Ethernet services are offered.44  Moreover, 
contrary to Verizon’s assertion,45 Section 204(a)(3)’s “deemed lawful” provision only precludes 
retroactive refunds of charges based on rates subsequently found to be unlawful, but does not 
immunize the entire tariff.  The Commission has consistently interpreted Section 204(a)(3) to 
mean that it “by order may prescribe a new rate to be effective prospectively, even if the 
Commission cannot require a carrier to make refunds.”46  The D.C. Circuit did not hold 

                                                           
43  See 47 U.S.C. § 205. 
44  See CenturyLink’s Petition for Forbearance from Dominant Carrier Regulation and the 

Computer Inquiry Tariffing Requirement with Respect to its Enterprise Broadband Services 
Is Granted by Operation of Law, WC Docket No. 14-9, News Release (rel. Mar. 16, 2015); 
Qwest Petition for Forbearance Under 47 U.S.C. § 160(c) from Title II and Computer 
Inquiry Rules with Respect to Broadband Services, Memorandum Opinion and Order, FCC 
08-168, 23 FCC Rcd. 12,260 (2008); Petition of the Embarq Local Operating Companies for 
Forbearance Under 47 U.S.C. § 160(c) from Application of Computer Inquiry and Certain 
Title II Common-Carriage Requirements and Petition of the Frontier and Citizens ILECs for 
Forbearance Under Section 47 U.S.C. § 160(c) from Title II and Computer Inquiry Rules 
with Respect to Their Broadband Services, Memorandum Opinion and Order, FCC 07-184, 
22 FCC Rcd. 19,478 (2007); Petition of AT&T, Inc. for Forbearance Under 47 U.S.C. § 
160(c) from Title II and Computer Inquiry Rules with Respect to its Broadband Services; 
Petition of BellSouth Corporation for Forbearance 47 U.S.C. § 160(c) from Title II and 
Computer Inquiry Rules with Respect to its Broadband Services, Memorandum Opinion and 
Order, FCC 07-180, 22 FCC Rcd. 18,705 (2007); Verizon Telephone Companies’ Petition 
for Forbearance from Title II and Computer Inquiry Rules with Respect to Their Broadband 
Services Is Granted by Operation of Law, WC Docket No. 04-440, News Release (rel. Mar. 
20, 2006).  

45  See Verizon Rebuttal at 23.   
46  Implementation of Section 402(b)(1)(A) of Telecommunications Act of 1996, Order on 

Reconsideration, FCC 02-242, 17 FCC Rcd. 17,040, 17,403 ¶ 6 (2002).  See also Qwest 
Commc’ns Corp. v. Farmer & Merchants Mut. Tel. Co., 22 FCC Rcd. 17,973, 17,980 ¶ 20 
(2007) (“[S]ection 204(a)(3) does not mean that tariff provisions that are deemed lawful 
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otherwise in V.I. Tel. Corp. v. FCC, in which it concluded that the Commission could “impose its 
own remedy” prospectively based on a provision of an existing tariff that was subsequently 
determined to be unlawful.47  

D. Among other remedies, the Commission should make clear that ILECs must 
make dedicated services available at an avoided costs discount to the actual 
retail prices offered.

Finally, in addition to other remedies to constrain ILEC market power with respect to 
dedicated services, the Commission should clarify that Section 251(c)(4) requires ILECs to offer 
telecommunications services at wholesale rates that exclude avoided costs.  In so doing, the 
Commission should make clear that the avoided costs must be deducted from the lowest 
comparable retail rates that are actually paid by retail customers, and not just the published 
sticker prices for ILEC wholesale services.  As Windstream and other competitors have detailed, 
large ILECs are offering retail rates substantially below wholesale rates, which violates Section 
251(b)(1) in addition to 251(c)(4).48  In gauging the appropriate size of such an avoided cost 
discount—for which it would be appropriate for the Commission to exercise its authority under 
Section 201 to set a default proxy—the Commission could look to, among other things, the
amount of the sales agent or channel partner commissions that are avoided in wholesale carrier-
to-carrier transactions.  ***BEGIN HIGHLY CONFIDENTIAL***

***END HIGHLY CONFIDENTIAL*** The Commission should expect that 
other providers are likely paying the same or very similar rates, which can serve as an 
administrable standard to help measure avoided costs.  In addition, as Windstream has previously 
commented, such a discount also should reflect the value and costs avoided in wholesale 

                                                           
when they take effect may not be found unlawful subsequently in section 205 or 208 
proceedings.”) (quoting Implementation of Section 402(b)(1)(A) of Telecommunications Act 
of 1996, FCC 97-23, 12 FCC Rcd. 2170, 2183 ¶ 21 (1997)). 

47 V.I. Tel. Corp. v. FCC, 444 F.3d 666, 671 n.4 (D.C. Cir. 2006).
48 See Windstream Dedicated Services Comments at 50-51; Second Declaration of Matthew J. 

Loch ¶ 19, attached to Comments of TDS Metrocom, LLC, WC Docket No. 05-25, RM-
10593 (filed Jan. 27, 2016). 
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arrangements resulting in greater volumes and longer purchase terms,49 which produce benefits 
that the large ILECs tout in their tariff investigation Direct Cases.50   

As Windstream explained in its comments in the business data services proceeding, the 
ILECs did not receive forbearance from the application of Section 251(c)(4), and thus the 
Commission can enforce the requirements of this provision without affecting those earlier 
decisions.51  Moreover, because this approach clarifies and interprets existing obligations in the 
Commission’s rules, additional notice-and-comment procedures are not required.52 

 

* * * 

  

                                                           
49  See Windstream Dedicated Services Comments at 74; Reply Comments of Windstream 

Services, LLC, at 31-33, WC Docket No. 05-25, RM-10593, GN Docket No. 13-5 (filed Feb. 
19, 2016).  

50  See id. at 33-36; Direct Case of Verizon at 12-13, WC Docket No. 15-247 (filed Jan. 8, 
2016); AT&T Direct Case at 51 n.159 WC Docket No. 15-247 (filed Jan. 8, 2016) (citing 
Reply Declaration of Dennis W. Carlton, Allan L. Shampine and Hal S. Sider in Support of 
AT&T, Inc. ¶¶ 75-83, attached to Reply Comments of AT&T, Inc., WC Docket No. 05-25 
(filed Feb. 24, 2010)); CenturyLink White Paper on Discount Plan Terms and Conditions at 
33, WC Docket No. 15-247 (filed Jan. 8, 2016). 

51  See Windstream Dedicated Services Comments at 72-73. 
52  See, e.g., Perez v. Mortgage Bankers Ass’n, 135 S. Ct. 1199, 1206 (2015) (“And § 4 [of the 

Administrative Procedure Act] specifically exempts interpretive rules from the notice-and-
comment requirements that apply to legislative rules.”); Sprint Corp. v. FCC, 315 F.3d 369, 
(D.C. Cir. 2003) (“A]gencies possess the authority in some instances to clarify or set aside 
existing rules without issuing a new NPRM and engaging in a new round of notice and 
comment.”). 
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Please contact me if you have any questions or require any additional information. 

Sincerely yours, 

John T. Nakahata 
Counsel to Windstream Services, LLC 

cc:

Madeleine Findley Virginia Metallo
Eric Ralph Thom Parisi
Deena Shetler Joseph Price
Pamela Arluk Peter Saharko
Daniel Kahn Christine Sandquist
William Kehoe David Zesiger
Christopher Koves
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