CINNAMON WASHINGTON, DC ST. LOUIS CHICAGO
MUELLER 1875 Eye Street, NW 1714 Deer Tracks Trail 307 N. Michigan Ave
Suite 700 Suite 215 Suite 1020
Washington, D.C. 20006 St. Louis, MO 63131 Chicago, IL 60601
BARBARA S. ESBIN
Admitted in the District of Columbia direct: 202-872-681 phone: 312-372-3930
besbin@CinnamonMueller.com fax: 202-683-679
May 4, 2016
Via ECES

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, SW

Washington, DC 20554

Re: American Cable Association Notice of Ex Parte Communication;
Implementation of Section 103 of the STELA Reauthorization Act, MB
Docket No. 15-216; Amendment to the Commission’s Rules Related to
Retransmission Consent, MB Docket No. 10-71

Dear Ms. Dortch:

On May 2, 2016, Ross Lieberman, Senior Vice President, Government Affairs, American
Cable Association (“ACA"), Mary C. Lovejoy, Vice President of Regulatory Affairs, ACA,
Professor Michael Riordan, the Laurans A. and Arlene Mendelson Professor of Economics at
Columbia University, and the undersigned met with the following officials of the Media Bureau,
Office of General Counsel, Office of Special Plans and Policy, and Wireless
Telecommunications Bureau:

Media Bureau
William Lake, Bureau Chief
Michelle Carey, Deputy Bureau Chief of the Media Bureau
Nancy Murphy, Associate Bureau Chief

Susan Singer, Chief Economist

Martha Heller, Policy Division
Steve Broeckaert, Policy Division

Diana Sokolow, Policy Division

Office of General Counsel
Marilyn Sonn (via teleconference)
Susan Aaron

Office of Strategic Planning & Policy Analysis
Jonathan Levy, Acting Chief Economist
Paul LaFontaine
Omar Nayeem

Wireless Telecommunications Bureau
Patrick Sun
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During the meeting ACA discussed its proposal that bundling of a top four-rated
broadcast stations with a regional sports network (“RSN”) or other “must have” programming
assets be deemed a per se violation of the obligation to negotiate retransmission consent in
good faith, consistent with ACA’s prior filings in these dockets and the presentation attached to
this letter.! As reflected in the attached presentation, ACA and Professor Riordan again
rebutted the arguments presented by the National Association of Broadcasters (“NAB”) in its
February 16, 2016 ex parte communication, which was presented together with an economic
report prepared on behalf of NAB by Dr. Kevin W. Caves of Economists Incorporated and
Professor Bruce M. Owen of Stanford University.? ACA explained that NAB’s arguments do not
provide an adequate basis for the Commission to reject ACA’s request that the Commission (i)
abandon its presumption that proposals for carriage conditioned on carriage of any other
programming are consistent with competitive marketplace considerations and thus meet the standard
for good faith negotiation, and (i) deem the bundling of top four-rated broadcast stations with RSN
(or other “must have” programming assets) to be a per se violation of the good faith obligation.

Meeting participants discussed how the Commission could implement ACA’s proposed
prohibition by adopting a rule deeming it a per se violation of the duty to negotiate
retransmission consent in good faith for a common owner of a top-four rated broadcast station
and a RSN (or other “must have” programming asset) to refuse an MVPD’s request to
sequentially negotiate their carriage contracts by granting an MVPD a temporary extension of
the retransmission consent agreement. The extension would begin at the termination date of
the existing retransmission consent agreement and last until 45 days after either an agreement
is reached for the other “must have” programming or the “must have” programming is withheld
from the MVPD. This change would be an important step toward improving the overall
environment for retransmission consent negotiations and protecting consumer interest.

Participants also discussed how overly restrictive confidentiality or non-disclosure
provisions in retransmission consent agreements hamper the ability of parties in this proceeding
to provide empirical evidence to the Commission demonstrating the prevalence of bad faith
negotiating tactics and proposals. ACA also noted how broad non-disclosure agreements can
effectively prevent an MVPD that finds it must acquiesce to a broadcaster’'s demands in order to
avoid a blackout from subsequently filing a good faith complaint. Such confidentiality provisions
can prohibit MVPDs from disclosing — even to the Commission — relevant data and information
about both the final agreement and the broadcaster’s conduct and offers during negotiations,

1 See Implementation of Section 103 of the STELA Reauthorization Act of 2014, Totality of the
Circumstances Test, MB Docket No. 15-216, Comments of the American Cable Association at 15-33
(filed Dec. 1, 2015) (“ACA Totality Comments”); Michael H. Riordan, Higher Prices from Bundling of “Must
Have” Programming are not Based on Competitive Marketplace Considerations (attached to ACA Totality
Comments as Attachment A) (“Riordan Paper”); Reply Comments of the American Cable Association at
40-53 (filed Jan. 14, 2016); Implementation of Section 103 of the STELA Reauthorization Act of 2014,
Totality of the Circumstances Test; Amendment of the Commission’s Rules Related to Retransmission
Consent, MB Docket Nos. 15-216, 10-71, Letter to Marlene H. Dortch, from Barbara Esbin, Cinnamon
Mueller (filed Apr. 28, 2016) (“ACA Apr. 28 Ex Parte”); Attachment A, Michael H. Riordan, Bundling in
Retransmission Consent Negotiations: Response to Caves and Owen .

2 Implementation of Section 103 of the STELA Reauthorization Act of 2014, Totality of the Circumstances
Test; Amendment of the Commission’s Rules Related to Retransmission Consent, MB Docket Nos. 15-
216, 10-71, Letter to Marlene H. Dortch, Esq., from Rick Kaplan, NAB (filed Feb. 16, 2016), attaching
Kevin W. Caves and Bruce M. Owen, Bundling in Retransmission Consent Negotiations: A Reply to
Riordan, February 2016.
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thus thwarting the protections Congress intended MVPDs to enjoy under the good faith rules.?
ACA urged the Commission to deem a broadcaster’s request to include non-disclosure
agreements that would have this effect as a per se violation of the good faith rules. Along the
same lines, ACA recommends that the Commission deem it a violation of the good faith rules for
a broadcast station to require that an MVPD relinquish its right to file a good faith complaint with
the Commission as a condition of granting retransmission consent.* ACA is not alone in raising
concerns about non-disclosure agreements.®> Such negotiating demands undermine the entire

3 To the extent that the Commission does not believe it has the authority to grant interim carriage, it is
vitally important that MVPDs are not restricted in their ability to sign retransmission consent agreements
in order to maintain signal carriage for their subscribers while reserving the right to file complaints
regarding conduct and/or proposals of the broadcaster with whom they made the deal. Moreover, the
Commission should make clear that it will not take account of the fact that an MVPD, that has filed a good
faith complaint, signed a retransmission consent agreement in considering whether or not a broadcaster
acted in bad faith preceding the agreement’s signing.

4 In its just-released Business Data Services Tariff Investigation Order and Further Notice of Proposed
Rulemaking, the Commission seeks comment on affording similar relief by adopting a rule prohibiting the
use of NDAs or their functional equivalents in business data service commercial agreements that restrict
providers’ and purchasers’ ability to disclose information to the Commission or other government entities
with oversight responsibilities. See Business Data Services in an Internet Protocol Environment,
Investigation of Certain Price Cap Local Exchange Carrier Business Data Services Tariff Pricing Plans,
Special Access for Price Cap Local Exchange Carriers, AT&T Corporation Petition for Rulemaking to
Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate Special Access Services,
Tariff Investigation Order and Further Notice of Proposed Rulemaking, WC Docket Nos. 16-143, 15-247,
05-25, RM-10593, 11 313-32 (rel. May 2, 2016). The Commission specifically seeks comment also on
prohibiting NDAs that effectively require the Commission’s legal compulsion before parties are able to
produce information from a business data service commercial agreement. Id.,  317. ACA supports such
actions, at a minimum, in the context of the Commission’s retransmission consent good faith rules.

5 Numerous MVPDs and MVPD groups, particularly those representing smaller providers, have brought to
the Commission’s attention the problem of overly restrictive non-disclosure agreements in retransmission
consent agreements. See, e.g., Implementation of Section 103 of the STELA Reauthorization Act of
2014, Totality of the Circumstances Test, MB Docket No. 15-216, Comments of NTCA — The Rural
Broadband Association at 12-14 (filed Dec. 1, 2015) (overly restrictive Non-Disclosure Agreements
should be considered to be a violation of good faith negotiation, or at a minimum a presumptive violation
the totality of the circumstances test); Comments of ITTA — the Voice of Mid-Sized Communications
Companies at 9-11 (filed Dec. 1, 2015) (non-disclosure provisions restrict MVPDs from disclosing relevant
information to regulators when pursuing available legal or regulatory remedies, preventing them from
seeking relief from bad faith conduct for themselves and their subscribers, and interfere with the ability of
the FCC to carry out its statutory responsibilities; the FCC should deem it a per se failure to negotiate in
good faith to prevent an MVPD from disclosing the rates, terms, and conditions of a contract proposal or
agreement to the FCC, court of competent jurisdiction, and/or other state or federal governmental entity in
connection with a formal retransmission consent complaint or other legal or administrative proceeding);
Comments of the United States Telecom Association at 21 (filed Dec. 1, 2015) (non-disclosure provisions
can prevent MVPDs from pursuing legal or regulatory remedies due to their inability to disclose to
regulators the prices, terms, and conditions offered, even under appropriate confidentiality conditions and
may prevent FCC from being in a position to enforce retransmission rules if relevant evidence is withheld;
the FCC should deem it a per se violation of the good faith rules for a broadcaster to prevent an MVPD
from disclosing information on rates, terms and conditions of a contract proposal or agreement to the
Commission or court of competent jurisdiction during a dispute concerning retransmission consent);
Implementation of Section 103 of the STELA Reauthorization Act of 2014, et al.; Amendment of the
Commission’s Rules Related to Retransmission Consent, MB Docket Nos. 15-216, 10-71, Letter to
Marlene H. Dortch, from Christopher L. Shipley, INCOMPAS, on behalf of Networks for Competition and
Choice Coalition — INCOMPAS, ITTA, NTCA, and Public Knowledge — and the Open Technology Institute
at New America at 1-2 (filed Mar. 28, 2016) (the FCC should limit or restrict use of non-disclosure
agreements so that terms can be shared with courts, regulatory entities, legislative bodies, and
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purpose of the good faith rules and the Commission’s ability to carry out its statutory obligation
to govern the exercise of retransmission consent and ensure that negotiations are conducted in
good faith.

This letter is being filed pursuant to Section 1. 1202(b) of the Commission’s rules, 47
C.F.R. § 1.1202(b).

If you have any questions, or require further information, please do not hesitate to
contact me directly.

Sincerely,

Barbara Esbin
Counsel to the American Cable Association

Enclosure

cc (via email): William Lake
Mary Beth Murphy
Nancy Murphy
Susan Singer
Martha Heller
Michelle Carey
Steve Broeckaert
Diana Sokolow
Marilyn Sonn
Susan Aaron
Jonathan Levy
Paul LaFontaine
Omar Nayeem
Patrick Sun

membership-based associations or organizations that represent these companies’ interests for advocacy
purposes; decision makers and advocates of such providers must have access to all relevant information
in order to effectively carry out their duties).
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