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Junk Fax Prevention Act of 2005 

 

Rules and Regulations Implementing the 

Telephone Consumer Protection Act of 

1991 

 

) 

) 

) 

) 

) 
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CG Docket No. 05-338 

 

CG Docket No. 02-278 

 

Declaration of Glenn L. Hara  

I, Glenn L. Hara, declare as follows:   

1. I am an attorney with the law firm of Anderson + Wanca, attorneys of 

record for certain TCPA Plaintiffs, including Cin-Q Automobiles, Inc. and Medical 

& Chiropractic Clinic, Inc.  

2. I submit this Declaration in support of TCPA Plaintiffs’ Comments on 

the Petitions for Retroactive Waiver filed by Buccaneers Limited Partnership.    

3.  I have attached true and correct copies of the following documents 

filed in Cin-Q Automobiles, Inc. v. Buccaneers Limited Partnership, No. 8:13-cv-

01592 (M.D. Fla.): 

Document No.  Description Exhibit Letter 

207 Plaintiffs’ Motion for Class Certification A 

207-2 Deposition of Matthew Kaiser B 

 BLP 000029, 000038, 000040-42, 000069, 

000093, 00136, 00310, 00676 

Group C 
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Document No.  Description Exhibit Letter 

 RMI00221 D 

138-7 Affidavit of Phyllis J. Towzey E 

 Deposition of Manual Alvare F 

 Commission FOIA Response (March 20, 

2014) 

G 

 FTC FOIA Response (Jan. 9, 2013) H 

70 Second Amended Complaint I 

119 BLP’s Amended Answer, Affirmative 

Defenses and Demand for Jury Trial  

J 

138 Plaintiffs’ Motion and Memorandum of Law 

in Support of Summary Judgment 

K 

 

 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed on May 13, 2016 

 

      s/Glenn L. Hara      



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT G 





















































































 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT H 



































 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT I 
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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

CIN-QAUTOMOBILES, INC. and

MEDICAL & CHIROPRACTIC CLINIC,

INC., Florida corporations, individually and

as the representative of a class of
similarly-situated persons,

Plaintiffs,

v. Case No. 8:13-cv-1592-17AEP

BUCCANEERS LIMITED PARTNERSHIP

and JOHN DOES 1-10,

Defendants. /

SECOND AMENDED CLASS ACTION COMPLAINT

Plaintiffs, CIN-QAUTOMOBILES, INC. and MEDICAL & CHIROPRACTIC CLINIC,

INC. ("Plaintiffs"), brings this action on behalf of themselves and all others similarly situated,

through their attorneys, and except as to those allegations pertaining to Plaintiffs or their

attorneys, which allegations are based upon personal knowledge, allege the following upon

information and belief against Defendants, BUCCANEERS LIMITED PARTNERSHIP and

JOHN DOES 1-10 ("Defendants").

PRELIMINARY STATEMENT

1. This case challenges Defendants' practice of sending unsolicited facsimiles.

2. The federal Telephone Consumer Protection Act of 1991, as amended by the Junk

Fax Prevention Act of 2005, 47 USC § 227 ("JFPA" or the "Act"), and the regulations

promulgated under the Act, prohibits a person or entity from faxing or having an agent fax

advertisements without the recipient's prior express invitation or permission. The JFPA provides
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a private right of action and provides statutory damages of $500per violation. Upon information

and belief, Defendants have sent facsimile transmissions of unsolicited advertisements to

Plaintiffs and the Class in violation of the JFPA, including, but not limited to, the facsimile

transmission of an unsolicited advertisements on July 15, 2009 and August 19, 2009 ("the

Faxes"), true and correct copy of which are attached hereto as Exhibits A and B, and made a

part hereof. The Faxes.promote the services and goods of Defendants. Plaintiffs are informed

and believe, and upon such information and belief avers, that Defendants have sent, and continue

to send, unsolicited advertisements via facsimile transmission in violation of the JFPA.

3. Unsolicited faxes damage their recipients. A junk fax recipient loses the use of its

fax machine, paper, and ink toner. An unsolicited fax wastes the recipient's valuable time that

would have been spent on something else. A junk fax interrupts the recipient's privacy.

Unsolicited faxes prevent fax machines from receiving authorized faxes, prevent their use for

authorized outgoing faxes, cause undue wear and tear on the recipients' fax machines, and

require additional labor to attempt to discern the source and purpose of the unsolicited message.

4. On behalf of themselves and all others similarly situated, Plaintiffs bring this case

as a class action asserting claims against Defendants under the JFPA and common law

conversion.

5. Plaintiffs are informed and believe, and upon such information and belief avers,

that this action is based upon a common nucleus of operative fact because the facsimile

transmissions at issue were and are being done in the same or similar manner. This action is

based on the same legal theory, namely liability under the JFPA. This action seeks relief

expressly authorized by the JFPA: (i) injunctive relief enjoining Defendants, their employees,

agents, representatives, contractors, affiliates, and all persons and entities acting in concert with
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them, from sending unsolicited advertisements in violation of the JFPA; and (ii) an award of

statutory damages in the minimum amount of $500 for each violation of the JFPA, and to have

such damages trebled, as provided by §227(b)(3) of the Act.

JURISDICTION AND VENUE

6. This Court has subject matter jurisdictionunder 28 U.S.C. § 1331 and 47 U.S.C.

§227.

7. Venue is proper in this District because Defendants committed a statutory tort

within this district and a significant portion of the events took place here.

PARTIES

8. Plaintiff, CIN-QAUTOMOBILES, INC., is a Florida corporation with its main

office and principal place of business located Alachua County, Florida.

9. Plaintiff, MEDICAL & CHIROPRACTIC CLINIC, INC., is a Florida corporation

with its principal place of business in Hillsborough County, Florida.

10. On information and belief, Defendant, BUCCANEERS LIMITED

PARTNERSHIP ("BUCCANEERS"), is a Delaware corporation with its principal place of

business in Tampa, Florida.

11. John Does 1-10will be identified through Discovery but are currently unknown.

FACTUAL ALLEGATIONS

12. Defendants own and operate a professional football team in Tampa, Florida,

which plays some of its scheduled games each season at Raymond James Stadium in Tampa,

Florida.

13. The Buccaneers' 2009 professional football season commenced on August 27,

2009, with a home preseason game against the Miami Dolphins at Raymond James Stadium.
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14. On or about July 15, 2009, Defendants transmitted by telephone facsimile

machine an unsolicited fax to Plaintiff, MEDICAL & CHIROPRACTIC CLINIC, INC., for the

purpose of offering for sale group game tickets to tlie Tampa Bay Buccaneers' home football

games starting with the September 13, 2009, game against Dallas. A copy of the facsimile is

attached hereto as Exhibit A.

15. On or about August 19, 2009, Defendants transmitted by telephone facsimile

machine an unsolicited fax to Plaintiff, CIN-QAUTOMOBILES, INC., for the purpose of

offering for sale individual game tickets to the Tampa Bay Buccaneers' home football games

starting with the August 27, 2009, game against the Dolphins. A copy of the facsimile is

attached hereto as Exhibit B.

16. Defendants created or made Exhibits A and B which Defendants knew or should

have known are goods or products which Defendants intended to and did in fact distribute to

Plaintiff and the other members of the class.

17. Exhibits A and B were sent at Defendants' request and on Defendants' behalf by a

broadcast fax service known as FaxQomfor the purpose of assisting and facilitating Defendants'

efforts to sell tickets for the Tampa Bay Buccaneers' football games to be played at its home

stadium. FaxQomhad a contract with Defendants to provide such broadcast fax services on

behalf of Defendants, and such services included offering for sale Tampa Bay Buccaneers' home

game tickets.

18. The faxes prompted the recipients to order game tickets by using the Tampa Bay

Buccaneers' website of "Buccaneers.com" or calling a toll free number for Ticketmaster (Ex. A)

or the Buccaneers (Ex. B).
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19. The faxes identified the source as FaxQomand indicated that the recipient could

request removal of its fax number from the database used to send the fax by contacting

Removaltech@FaxQom.com.A printout of portions of the webpage for FaxQomadvertises the

furnishing of Worldwide IP Fax Broadcast Services and that FaxQomwill provide broadcast

services for its customers. A true copy of the portions of the webpage is attached as Exhibit C.

20. Exhibits A and B are part of Defendants' work or operations to market

Defendants' goods or services which were performed by Defendants and on behalf of

Defendants. Therefore, Exhibits A and B constitute material furnished in connection with

Defendants' work or operations.

21. Plaintiffs had not invited or given permission to Defendants to send the faxes.

22. On information and belief, Defendants faxed the same and similar unsolicited

facsimiles to Plaintiffs and more than 100,000 other recipients without first receiving the

recipients' express permission or invitation.

23. There is no reasonable means for Plaintiffs (or any other class member) to avoid

receiving unauthorized faxes. Fax machines are left on and ready to receive the urgent

communications their owners desire to receive.

24. Defendants' facsimiles did not display a proper opt-out notice as required by

47 C.F.R. §64.1200.

CLASS ALLEGATIONS

25. In accordance with F. R. Civ. P. 23(b)(1), (b)(2) and (b)(3), Plaintiffs brings this

class action pursuant to the JFPA, on behalf of the following class of persons:

All persons from July 1, 2009, to present who were sent facsimile

advertisements offering group tickets or individual game tickets for

the Tampa Bay Buccaneers games and which did not display the opt

out language required by 47 C.F.R. 64.1200.
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Excluded from the Class are the Defendants, their employees, agents and members of the

Judiciary. Plaintiffs reserve the right to amend the class definition upon completion of class

certification discovery.

26. Class Size (F. R. Civ. P. 23(a)(l)): Plaintiffs are informed and believes, and upon

such information and belief avers, that the number of persons and entities of the Plaintiff Class is

numerous and joinder of all members is impracticable. Plaintiffs are informed and believe, and

upon such information and belief avers, that the number of class members is at least forty (40).

27. Commonality (F. R. Civ. P. 23 (a) (2)): Common questions of law and fact apply

to the claims of all class members. Common material questions of fact and law include, but are

not limited to, the following:

a) Whether the Defendants sent unsolicited fax advertisements;

b) Whether the Defendants' faxes advertised the commercial availability of

property, goods, or services;

c) The manner and method the Defendants used to compile or obtain the list

of fax numbers to which they sent Exhibit A and other unsolicited faxed advertisements;

d) Whether the Defendants faxed advertisements without first obtaining the

recipient's prior permission or invitation;

e) Whether the Defendants sent the faxed advertisements knowingly;

f) Whether the Defendants violated the provisions of 47 U.S.C. § 227 and

the regulations promulgated thereunder;

g) Whether the faxes contain an "opt-out notice" that complies with the

requirements of § (b)(l)(C)(iii) of the Act, and the regulations promulgated thereunder,

and the effect of the failure to comply with such requirements;
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h) Whether the Defendants should be enjoined from faxing advertisements in

the future;

i) Whether the Plaintiffs and the other members of the class are entitled to

statutory damages; and

j) Whether the Court should award treble damages.

28. Typicality (F. R. Civ. P. 23 (a) (3)): The Plaintiffs' claims are typical of the

claims of all class members. The Plaintiffs received faxes sent by or on behalf of the Defendants

advertising Defendants' goods and services during the Class Period. The Plaintiffs are making

the same claims and seeking the same relief for themselves and all class members based upon the

same federal statute. The Defendants have acted the same or in a similar manner with respect to

the Plaintiffs and all the class members.

29. Fair and Adequate Representation (F. R. Civ. P. 23 (a) (4)): The Plaintiffs will

fairly and adequately represent and protect the interests of the class. It is interested in this matter,

has no conflicts and has retained experienced class counsel to represent the class.

30. Need for Consistent Standards and Practical Effect of Adjudication (F. R. Civ. P.

23 (b) (1)): Class certification is appropriate because the prosecution of individual actions by

class members would: (a) create the risk of inconsistent adjudications that could establish

incompatible standards of conduct for the Defendants, and/or (b) as a practical matter,

adjudication of the Plaintiffs' claims will be dispositive of the interests of class members who are

not parties.

31. Common Conduct (F. R. Civ. P. 23 (b) (2)): Class certification is also

appropriate because the Defendants have acted and refused to act in the same or similar manner
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with respect to all class members thereby making injunctive and declaratory relief appropriate.

The Plaintiffs demand such relief as authorized by 47 U.S.C. §227.

32. Predominance and Superiority (F. R. Civ. P. 23 (b) (3)): Common questions of

law and fact predominate over any questions affecting only individual members, and a class

action is superior to other methods for the fair and efficient adjudication of the controversy

because:

a) Proof of the claims of the Plaintiffs will also prove the claims of the class

without the need for separate or individualized proceedings;

b) Evidence regarding defenses or any exceptions to liability that the

Defendants may assert and prove will come from the Defendants' records and will not

require individualized or separate inquiries or proceedings;

c) The Defendants have acted and are continuing to act pursuant to common

policies or practices in the same or similar manner with respect to all class members;

d) The amount likely to be recovered by individual class members does not

support individual litigation. A class action will permit a large number of relatively

small claims involving virtually identical facts and legal issues to be resolved efficiently

in one proceeding based upon common proofs; and

e) This case is inherently manageable as a class action in that:

(i) The Defendants identified persons or entities to receive the fax

transmissions and it is believed that the Defendants' computer and business

records will enable the Plaintiffs to readily identify class members and establish

liability and damages;
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(ii) Liability and damages can be established for the Plaintiffs and the

class with the same common proofs;

(iii) Statutory damages are provided for in the statute and are the same

for all class members and can be calculated in the same or a similar manner;

(iv) A class action will result in an orderly and expeditious

administration of claims and it will foster economics of time, effort and expense;

(v) A class action will contribute to uniformity of decisions

concerning the Defendants' practices; and

(vi) As a practical matter, the claims of the class are likely to go

unaddressed absent class certification.

COUNT I

Claim for Relief for Violation of the JFPA, 47 U.S.C. §227 et seq.

33. Plaintiffs and the Plaintiff Class reassert and incorporate herein by reference the

averments set for in paragraphs 1 through 32 above.

34. The JFPA makes it unlawful for any person to "use any telephone facsimile

machine, computer or other device to send, to a telephone facsimile machine, an unsolicited

advertisement ..." 47 U.S.C. §227(b)(1)(C).

35. The JFPA defines "unsolicited advertisement" as "any material advertising the

commercial availability or quality of any property, goods, or services which is transmitted to any

person without that person's prior express invitation or permission, in writing or otherwise." 47

U.S.C. §227 (a) (5).

36. Opt-Out Notice Requirements. The JFPA strengthened the prohibitions against

the sending of unsolicited advertisements by requiring, in §(b)(1)(C)(iii) of the Act, that senders

9

I
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of faxed advertisements place a clear and conspicuous notice on the first page of the transmission

that contains the following among other things (hereinafter collectively the "Opt-Out Notice

Requirements"):

1. a statement that the recipient is legally entitled to opt-out of receiving

future faxed advertisements - knowing that he or she has the legal right to request

an opt-out gives impetus for recipients to make such a request, if desired;

2. a statement that the sender must honor a recipient's opt-out request within

30 days and the sender's failure to do so is unlawful - thereby encouraging

recipients to opt-out, if they did not want future faxes, by advising them that their

opt-out requests will have legal "teeth";

3. a statement advising the recipient that he or she may opt-out with respect

to all of his or her facsimile telephone numbers and not just the ones that receive a

faxed advertisement from the sender - thereby instructing a recipient on how to

make a valid opt-out request for all of his or her fax machines;

The requirement of (1) above is incorporated from § (b)(D)(ii) of the Act. The

requirement of (2) above is incorporated from § (b)(D)(ii) of the Act and the rules and

regulations of the Federal Communications Commission (the "FCC") in ¶31of its 2006 Report

and Order (In the Matter of Rules and Regulations Implementing the Telephone Consumer

Protection Act, Junk Prevention Act of 2005, 21 F.C.C.R. 3787, 2006 WL 901720, which rules

and regulations took effect on August 1, 2006). The requirements of (3) above are contained in

§(b)(2)(E) of the Act and incorporated into the Opt-Out Notice Requirements via § (b)(2)(D)(ii).

Compliance with the Opt-Out Notice Requirements is neither difficult nor costly. The Opt-Out

Notice Requirements are important consumer protections bestowed by Congress upon the



Case 8:13-cv-01592-AEP Docunìent 70 Filed 01/03/14 Page 11 of 27 PagelD 1285

owners of fax machines giving them the right, and means, to stop unwanted faxed

advertisements.

37. 2006 FCC Report and Order. The JFPA, in § (b)(2) of the Act, directed the

FCC to implement regulations regarding the JFPA, including the JFPA's Opt-Out Notice

Requirements and the FCC did so in its 2006 Report and Order, which in addition provides

among other things:

A. The definition of, and the requirements for, an established business

relationship for purposes of the first of the three prongs of an exemption to liability under

§ (b)(l)(C)(i) of the Act and provides that the lack of an "established business

relationship" precludes the ability to invoke the exemption contained in §(b)(l)(C) of the

Act (See 2006 Report and Order ¶¶8-12and 17-20);

B. The required means by which a recipient's facsimile telephone number

must be obtained for purposes of the second of the three prongs of the exemption under

§ (b)(1)(C)(ii) of the Act and provides that the failure to comply with these requirements

precludes the ability to invoke the exemption contained in § (b)(1)(C) of the Act (See

2006 Report and Order ¶¶13-16);

C. The things that must be done in order to comply with the Opt-Out Notice

Requirements for the purposes of the third of the three prongs of the exemption under §

(b)(l)(C)(iii) of the Act and provides that the failure to comply with these requirements

precludes the ability to invoke the exemption contained in § (b)(l)(C) of the Act (See

2006 Report and Order ¶¶24-34);

D. The failure of a sender to comply with the Opt-Out Notice Requirements

precludes the sender from claiming that a recipient gave "prior express permission or
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invitation" to receive the sender's fax (See Report and Order ¶48);

As a result thereof, a sender of a faxed advertisement who fails to comply with the

Opt-Out Notice Requirements has, by definition, transmitted an unsolicited advertisement under

the JFPA. This is because such a sender can neither claim that the recipients of the faxed

advertisement gave "prior express permission or invitation" to receive the fax nor can the sender

claim the exemption from liability contained in § (b)(C)(l) of the Act.

38. The Faxes. Defendants sent the July 15, 2009 and August 19, 2009 Faxes via

facsimile transmission from telephone facsimile machines, computers, or other devices to. the

telephone facsimile machines of Plaintiffs and members of the Plaintiff Class. The Faxes

constituted an advertisement under the Act. Defendants failed to comply with the Opt-Out

Requirements in connection with the Faxes. The Faxes were transmitted to persons or entities

without their prior express permission or invitation and/or Defendants are precluded from

I

asserting any prior express permission or invitation because of the failure to comply with the

Opt-Out Notice Requirements. By virtue thereof, Defendants violated the JFPA and the

regulations promulgated thereunder by sending the Faxes via facsimile transmission to Plaintiffs

and members of the Class.

39. Defendants' Other Violations. Plaintiffs are informed and believes, and upon

such information and belief avers, that during the period preceding four years of the filing of this

Complaint and repeatedly thereafter, Defendants have sent via facsimile transmission from

telephone facsimile machines, computers, or other devices to telephone facsimile machines of

members of the Plaintiff Class faxes that constitute advertisements under the JFPA that were

transmitted to persons or entities without their prior express permission or invitation (and/or that

Defendants are precluded from asserting any prior express permission or invitation because of



Case 8:13-cv-01592-AEP Document 70 Filed 01/03/14 Page 13 of 27 PagelD 1287

the failure to comply with the Opt-Out Notice Requirements in connection with such

transmissions). By virtue thereof, Defendants violated the JFPA and the regulations promulgated

thereunder. Plaintiffs are informed and believe, and upon such information and belief avers, that

Defendants are continuing to send unsolicited advertisements via facsimile transmission in

violation of the JFPA and the regulations promulgated thereunder, and absent intervention by

this Court, will do so in the future.

40. The TCPA/JFPA provides a private right of action to bring this action on behalf

of Plaintiffs and the Plaintiff Class to redress Defendants' violations of the Act, and provides for

statutory damages. 47 U.S.C. § 227(b)(3). The Act also provides that injunctive relief is

appropriate. Id.

41. The JFPA is a strict liability statute, so the Defendants are liable to the Plaintiffs

and the other class members even if their actions were only negligent.

42. The Defendants knew or should have known that (a) the Plaintiffs and the other

class members had not given express invitation or permission for the Defendants or anybody else

to fax advertisements about the Defendants' goods or services; (b) Defendants transmitted an

advertisement; and (c) the Faxes did not contain the required Opt-Out Notice.

43. The Defendants' actions caused damages to the Plaintiffs and the other class

members. Receiving the Defendants' junk faxes caused the recipients to lose paper and toner

consumed in the printing of the Defendants' faxes. Moreover, the Defendants' fax used the

Plaintiffs' fax machine. The Defendants' fax cost the Plaintiffs time, as the Plaintiffs and their

employees wasted their time receiving, reviewing and routing the Defendants' unauthorized fax.

That time otherwise would have been spent on the Plaintiffs' business activities. The

Defendants' fax unlawfully interrupted the Plaintiffs' and other class members' privacy interests
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in being left alone. Finally, the injury and property damage sustained by Plaintiffs and the other

class members from the sending of Defendants' advertisements occurred outside of Defendants'

premises.

WHEREFORE, Plaintiffs, CIN-Q AUTOMOBILES, INC. and MEDICAL &

CHIROPRACTIC CLINIC, INC., individually and on behalf of all others similarly situated,

demand judgment in their favor and against Defendants, BUCCANEERS LIMITED

PARTNERSHIP and JOHN DOES 1-10, jointly and severally, as follows:

A. That the Court adjudge and decree that the present case may be properly

maintained as a class action, appoint the Plaintiffs as the representatives of the class and

appoint the Plaintiffs' counsel as counsel for the class;

B. That the Court award actual monetary loss from such violations or the sum

of $500for each violation, whichever is greater;

C. That Court enjoin the Defendants from additional violations; and

D. That the Court award pre-judgment interest, costs and such further relief

as the Court may deem just and proper.

COUNT H

Conversion

44. Plaintiffs incorporate paragraphs 1, 3, and 8 through 23 as though fully set forth

herein.

45. In accordance with Florida Statute §365.1657,Plaintiffs bring Count II for

conversion under the common law for the following class of persons:

All persons who on or after four years prior to the filing of this action,

were sent telephone facsimile messages on behalf of the Defendants.
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46. By sending Plaintiffs and the other class members unsolicited faxes, Defendants

improperly and unlawfully converted their fax machines, toner and paper to its own use.

Defendants also converted Plaintiffs' employees' time to Defendants' own use.

47. Immediately prior to the sending of the unsolicited faxes, Plaintiffs and the other

class members owned an unqualified and immediate right to possession of their fax machines,

paper, toner and employee time.

48. By sending the unsolicited faxes, Defendants permanently misappropriated the

class members' fax machines, toner, paper and employee time to Defendants' own use. Such

misappropriate was wrongful and without authorization.

49. Defendants knew or should have known that its misappropriation of paper, toner

and employee time was wrongful and without authorization.

50. Plaintiffs and the other class members were deprived of the use of the fax

machines, paper, toner and employee time, which could no longer be used for any other purpose.

Plaintiffs and each class member thereby suffered damages as a result of their receipt of

unsolicited faxes from Defendants.

51. Each of Defendants' unsolicited faxes effectively stole Plaintiffs' employees'

time because multiple persons employed by Plaintiffs were involved in receiving, routing and

reviewing Defendants' illegal faxes. Defendants knew or should have known employees' time

is valuable to Plaintiffs.

52. Defendants' actions caused damages to Plaintiffs and the other members of the

class because their receipt of Defendants' unsolicited fax caused them to lose paper and toner as

a result. Defendants' actions prevented Plaintiffs' fax machines from being used for Plaintiffs'

business purposes during the time Defendants were using Plaintiffs' fax machines for
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Defendants' illegal purpose. Defendants' actions also cost Plaintiffs employee time, as

Plaintiffs' employees used their time receiving, routing and reviewing Defendants' illegal faxes,

and that time otherwise would have been spent on Plaintiffs' business activities.

WHEREFORE, Plaintiffs, CIN-Q AUTOMOBILES, INC. and MEDICAL &

CHIROPRACTIC CLINIC, INC., individually and on behalf of all others similarly situated,

demands judgment in their favor and against Defendants, BUCCANEERS LIMITED

PARTNERSHIP and JOHN DOES 1-10, jointly and severally, as follows:

A. That the Court adjudge and decree that the present case may be properly

maintained as a class action, appoint the Plaintiffs as the representatives of the class and

appoint the Plaintiffs' counsel as counsel for the class;

B. That the Court award appropriate damages

C. That the Court award costs of suit; and

D. That the Court award such further relief as the Court may deem just and

proper.

Respectfully submitted,

CIN-QAUTOMOBILES, INC. and MEDICAL &

CHIROPRACTIC CLINIC, INC., individually
and as the representatives of a class of
similarly-situated persons

By: s/ Michael C. Addison
Michael C. Addison - Florida Bar No. 145579

ADDISON & HOWARD, P.A.

400 N. Tampa St., Suite 1100

Tampa, FL 33602-4714

Tel: 813-223-2000

Fax: 813-223-6000

And
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Ryan M. Kelly (Florida Bar No. 90110)

Brian J. Wanca

ANDERSON + WANCA

3701 Algonquin Rd/, Suite 760

Rolling Meadows, IL 60008

Tel: (847) 368-1500

Fax: (847) 368-1501
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CERTIFICATE OF SERVICE

I hereby certify that on , 2013, I electronically filed the foregoing

document with the Clerk of the Court using CM/ECF which will send notification of such filing

to all counsel of record and I hereby certify that the foregoing document was served by U.S. mail

on the person listed below.

s/

Defendant:

Buccaneers Limited Partnership

c/o David Cohen, as General Counsel

One Buccaneer Place

Tampa, FL 33607
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DALLAS

To: Human ResourCES
September13\1:00pm

ATBUFFALO

FnoM: Croup Seating Department
September20|4:0Spm

N,Y,GIANTS

SUBJECT: BUCCROGRYS OfDUp flChats
September 2711:00pm

ATWASHINGTON
October4 |1:00pm

ATPHILADELPHIA

ADDIT10NAL COMMENTS:
October11 |1:00pm

CAROLINA

Attached is the information on group seating. TIckets are october1eli:oopm

available for groups of 20 or more people. When buying grouP NEWENGLAND
seating, you save up to $16 per ticket versus the individual game October25|1:00pmjt.0NDON

ticket cost. Group seating also gives you access to large blocks of

seating that are not available any other way. GREENBAY
November8 | 1:00pm

Many companies use group seating as a retreat and/or reward to ATMIAMI
build team unity, November15|1:00pm

NEWORLEANS
If you have any questions, please don't hesitate to call us at November22|1:00pm

(877) 649·BUC5 (2827).
ATATLANTA
November 29 | 1:00pm

ATCAROLINA
December 6 | 1:00pm

N.Y.JETS
December13 1:00pm

ATSEATTLE
December 20 4:15pm

ATNEWORLEANS
December27|1:00pm

ATLANTA
Janumy3|1:00pm

EDOEWORLDCHAMPIONS 'ALLTIMESEASTERNISUBJECT A

EXHIBlT

1



Case 8:13-cv-01592-AEP Document 70 Filed 01/03/14 Page 20 of 27 PagelD 1294

07/15/2009 12:25 m Buccancers -> 18132373792 2

/ GROUPTICKETSONSALENOWI
$Œf RE 877-649-BUCS(2827)

SECHON A B C D E

GROUPPERGAMEPRICE $99.00 $89.00 $85.00 $75.00 $65.00

Groupticketsareavailableinpackagesof20 ormoreand
reflecta discountofupto$16perticket

DALLAS N.Y.GIANTS CAllOLINA GREENBAY

September13I1:00pm September 27 I1:00pm Octgbar18I1:00pm Novelmber8 | 1:00þm

NEWORLEANS N.Y.JETS ATLANTA
November22 I 1:00pm December13I1:00pm Janpary3 I1:00pm

E E
c

/ tLUB3 CLuta CLUB1 CLUB2 CLUG3

WE5TCLUBSEATS

A ' A Na ad

gg EASTCLUBSEATS gg;
\ (LUbi (LUB2 CLUB1 CLUBE CLubs /

c
E E

D

Call877-649-BUCS(2827)orvisitwww.buccaneers.comtodayforseat locations
ToImmedlatelyand permanently removeyourfaxnumberfromour opt-Incompileddatabase,pleasecall877-272-7614.
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INDIVIDUALGAME TICKETBON BAÇENOWI

MIAMI August 87 8:©Opm

HOUSTON Seppember 4 7:OOpm

DALLAB amppamber13 1100pm

N.Y. GIANTS ampsamber 87 1sOOpm

CANOLINA Catabar 18 1:Oopm

GREEN BAY November - 1:00pm

NEW CRLEANB NovembeP BR î lOOpm

N.Y. JETB Deemmber 13 1:DDpm

ATLANTA Jersuary - 1soDpm

AIIgame datse and timenare aub)-at to NFLflexibleenheduling,

TO PURCHASE TICKETS CALL 800·745-2000

OR VISIT BUCCANEERS.COM
To immediately and permanently remove your fax numbár fiom our optrin compiled datebase.

please call 999-703-9205. Removeltech@FaxQom.com
EXHIBIT

I
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Welcome to theworld of fax communications!

movaase),
a@vetrtina ev. A

gramot

maan
A9'Ivus

adveruse

Fangerncan dizerninate tensof thousandsoffans injusta fewminutesusingthe (mgest

integrated IPfax broadcastsystem. Whateverthe industry---Heta11 Whalesate----

Manufacturing--Banking--Medled----Communications----TraveL......you nameit , we

canhendteit i Faxqamcan disseminate informationFASTEltandmoreF,conom¢altyand
Convenientlythanany other means,

GetthereThsti IlyImprovingpur communicationsto largegroups.......By mducingyour

costof distributinginformation.......By attowingyou 40 controldtHveryof senik!Ye

imformation........By givingyou the capibilities of targetmaricating fax I s.1.ccodesand

geographicareas.......-By attowingyou to bulkfax, or in another words, reachingevery

singlefax numberin a geographicarea.

Woddwide IP Fax Broadcast
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Thankyoufor visitingFaxQam.FenQomhasa sotkLmputalonand.hasbeen providing
qua1Ryserviceworldwkiefor nyer 18 years. We spectatizein WorldwideIPFaxBroadcast
Selvices. Counton FaxQomfor your bruscicastadvertising needs.

Applications for Farqom Services

A financlui corporationprovides cHents withdally updatesonmarketsand
developshanta-

Apublioreistions firm distributes 2,000 press rolesses overnight to announce
the launch of a numagoduct.

A tradeorganizationsends announnamentsto its 5,000members.

A pubitsherdistributes a weeklynewsletterto 10,000subegribersaround the
country.

An insurance agent wantato send an ineMranoe update to everyfax number In
the 713, 815, 904, 212 area
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Insurance saente need L ! , u to generatenewbyeiness,FaxOom
suppliat agents with new leads daily.

Amortaanebrokers and loan oNicorp broadcast to certaineyen codes around
thecoentryfor newbusiness.

Stock brokers use FaxOom daily for distributing stockupdages to potentlai
investore aroundtheU.S.

Travel agonalesuse FaxOotndaily to broadcast travet and vacation spoolale
throughoutthe country.

Broadcast Rates
Targeted fax broadcasting by city, state, area code..s.o cente per page
Minumumorder $500
Targeted fax broadcasting byStCcode......-.6 contaper page
Minimumorder$100
Submission ofowndatabases.....-2.5 cente per page

Quantityprice breaks are available, ask for detally.

Payment Options
Masteroar¢, Vies, Wire transfer. Bank draft

FaxQom New York. NY

FaxQom AtlantiB Bestem. Ma

FaxQum Pacific asam., m.

Ph 508-800·4806

Ph 6'I T-674-2147
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COLE, SCOTT & KISSANE, P.A. 
1645 PALM BEACH LAKES BOULEVARD  - 2ND FLOOR  - WEST PALM BEACH, FLORIDA 33401 (561) 383-9200 - (561) 683-8977 FAX 

UNITED STATE DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

  

        Case No.  8:13-cv-1592-17 AEP 

CIN-Q AUTOMOBILES, INC., and  

MEDICAL & CHIROPRACTIC CLINIC, 

INC., Florida corporations, individually and  

as the representative of a class of  

similarly-situated persons, 

 

 Plaintiffs, 

 

 v. 

 

BUCCANEERS LIMITED PARTNERSHIP 

and JOHN DOES 1-10,  

 

 Defendants. 

______________________________/ 

 
DEFENDANT BUCCANEERS LIMITED PARTNERSHIP’S AMENDED ANSWER, 

AFFIRMATIVE DEFENSES, AND DEMAND FOR JURY TRIAL TO PLAINTIFF’S 

SECOND AMENDED CLASS ACTION COMPLAINT 

 

Defendant, Buccaneers Limited Partnership (hereinafter “BLP”) , by and through its 

undersigned counsel hereby files its Amended Answer, Affirmative Defenses, and Demand for 

Jury Trial to Plaintiff’s Second Amended Class Action Complaint, and states as follows: 

PRELIMINARY STATEMENT 

1. BLP admits that this case challenges the alleged practice that BLP sent unsolicited 

facsimiles but BLP denies the same. 

2. Denied. 

3. Denied. 

4. Denied. 

5. Denied. 
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JURISDICTION AND VENUE 

6. Admit. 

7. BLP admits that venue is proper but denies that BLP committed a statutory tort. 

PARTIES 

8. Without knowledge, therefore denied. 

9. Without knowledge, therefore denied. 

10. Denied. 

11. Without knowledge, therefore denied. 

FACTUAL ALLEGATIONS 

12. Admit. 

13. Denied. 

14. Denied. 

15. Denied. 

16. Denied. 

17. Denied. 

18. Denied. 

19. Denied. 

20. Denied. 

21. Without knowledge, therefore denied. 

22. Denied. 

23. Denied. 

24. Denied. 
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CLASS ALLEGATIONS 

25. Denied. 

26. Denied. 

27. Denied. 

 (a) Denied. 

 (b) Denied. 

 (c) Denied. 

 (d) Denied. 

 (e) Denied. 

 (f) Denied. 

 (g) Denied. 

 (h) Denied. 

 (i) Denied. 

 (j) Denied. 

28. Denied. 

29. Denied. 

30. Denied. 

31. Denied. 

32. Denied. 

 (a) Denied. 

 (b) Denied. 

 (c) Denied. 

 (d) Denied. 
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 (e) Denied. 

  (i) Denied. 

  (ii) Denied. 

  (iii) Denied. 

  (iv) Denied. 

  (v) Denied. 

  (vi) Denied. 

COUNT I 

Claim for Relief for Violation of the JFPA, 47 U.S.C. §227 et seq. 

 

33. BLP reasserts and realleges all responses to paragraphs 1 through 32 as if fully set forth 

herein. 

34. The allegations set forth in Paragraph 34 are legal conclusions that do not call for a 

response, and accordingly, are denied. 

35. The allegations set forth in Paragraph 35 are legal conclusions that do not call for a 

response, and accordingly, are denied. 

36. The allegations set forth in Paragraph 36 are legal conclusions that do not call for a 

response, and accordingly, are denied. 

 1. The allegations set forth in Paragraph 36(1) are legal conclusions that do not call 

for a response, and accordingly, are denied. 

 2. The allegations set forth in Paragraph 36(2) are legal conclusions that do not call 

for a response, and accordingly, are denied. 

 3. The allegations set forth in Paragraph 36(3) are legal conclusions that do not call 

for a response, and accordingly, are denied. 
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37. The allegations set forth in Paragraph 37 are legal conclusions that do not call for a 

response, and accordingly, are denied. 

 A. The allegations set forth in Paragraph 37(A) are legal conclusions that do not call 

for a response, and accordingly, are denied. 

 B. The allegations set forth in Paragraph 37(B) are legal conclusions that do not call 

for a response, and accordingly, are denied. 

 C. The allegations set forth in Paragraph 37(C) are legal conclusions that do not call 

for a response, and accordingly, are denied. 

 D. The allegations set forth in Paragraph 37(D) are legal conclusions that do not call 

for a response, and accordingly, are denied. 

38. Denied. 

39. Denied. 

40. Denied. 

41. Denied. 

42. Denied. 

43. Denied. 

COUNT II 

Conversion 

 

44. BLP reasserts and realleges all responses to paragraphs 1, 3 and 8 through 23 as if fully 

set forth herein. 

45. Denied. 

46. Denied. 

47. Denied. 
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48. Denied. 

49. Denied. 

50. Denied. 

51. Denied. 

52. Denied. 

AFFIRMATIVE DEFENSES 

1. BLP affirmatively states that the Plaintiffs had a duty to take reasonable steps to mitigate 

and/or avoid their alleged damages and failed to do so by failing to opt-out of receiving 

facsimiles.  Furthermore, Medical & Chiropractic Clinic, Inc., failed to follow the directive by 

the Court to file a motion for default judgment in Medical & Chiropractic Clinic, Inc. v. Michael 

Wayne Clement, Steve Simms, Wayne Clement and Carl Simms d/b/a Faxqom.com, Case No. 

8:12-cv-607-T-26TGW in the United States District Court Middle District of Florida Tampa 

Division. Additionally, Cin-Q failed to mitigate its damages by not collecting on the judgment in 

Cin-Q Automobiles, Inc. v. Michael Wayne Clement, doing business as FaxQom.com, Case No. 

8:11-cv-01502-JSM-AEP in the United States District Court Middle District of Florida Tampa 

Division, and to the extent that it has done so, it is not entitled to a recovery from BLP.  

2. BLP affirmatively states that any alleged unlawful facsimiles were sent by FaxQom and 

were sent beyond the scope of authority given to FaxQom by BLP.  Therefore, any alleged 

violations of the Telephone Consumer Protection Act were by FaxQom and BLP is not liable for 

the same. 

3. BLP affirmatively states that Plaintiffs’ claims are barred as BLP is not vicariously liable 

for the actions of FaxQom and/or any individuals or entities whom FaxQom hired to send 

facsimiles. 
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4. BLP affirmatively states that Plaintiffs failed to plead that BLP was vicariously liable for 

the actions of FaxQom and/or any individuals or entities whom FaxQom hired to send 

facsimiles. 

5. BLP affirmatively states that Plaintiffs’ claims are barred as the Plaintiffs do not have 

standing to bring such claims as they cannot established they received faxes from BLP. 

6. BLP affirmatively states that BLP is entitled to a set off for the benefits the Plaintiffs 

have received from a collateral source.  Specifically, BLP is entitled to a set off for the benefits 

received by Cin-Q from FaxQom/Michael Wayne Clement to satisfy a judgment in Cin-Q 

Automobiles, Inc. v. Michael Wayne Clement, doing business as FaxQom.com, Case No. 8:11-

cv-01502-JSM-AEP in the United States District Court Middle District of Florida Tampa 

Division.  

7. BLP affirmatively states that Plaintiffs’ class allegations are barred as the legislative 

intent of the Telephone Consumer Protection Act is for the consumer to appear without an 

attorney in a small claims court. Local Baking Products, Inc. v. Kosher Bagel Munch, Inc., 421 

N.J.Super. 268, 273 (N.J. Super. App. Div. 2011); Local Baking Products, Inc. v. Westfield 

Rental-Mart, Inc., Case No. L-4701-09, 2013 WL 709257, at *2 (N.J. Super. App. Div. 2013). 

8. BLP affirmatively states that Cin-Q’s claims are barred as Cin-Q has already been 

compensated for alleged violations of the Telephone Consumer Protection Act for receipt of the 

same fax at issue in this case in Cin-Q Automobiles, Inc. v. Michael Wayne Clement, doing 

business as FaxQom.com, Case No. 8:11-cv-01502-JSM-AEP in the United States District Court 

Middle District of Florida Tampa Division. 
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9. BLP affirmatively states that the Plaintiffs failed to allege demand or futility of demand 

for the return of the Plaintiffs’ and other Class members’ fax machines, toner, paper, and 

employee time.  Ginsburg v. Lennar Florida Holdings, Inc., 645 So. 2d 49 (Fla. 3d DCA 1994).  

10. BLP affirmatively states that the Plaintiffs do not own, or possess rights to the other Class 

Members’ fax machines, toner, paper and employee time that is the subject of the claim for 

Conversion in the Second Amended Class Action Complaint.  Page v. Matthews, 386 So. 2d 815 

(Fla. 5
th

 DCA 1980).  

11. BLP affirmatively states that Plaintiffs’ claims are barred pursuant to 47 U.S.C. 

§227(b)(1)(C)(i), because Plaintiff and potential class members had an established business 

relationship with BLP. 

12. BLP affirmatively states that Plaintiffs’ claims are barred pursuant to 47 U.S.C. 

§227(b)(1)(C)(ii)(II), because Plaintiff and potential class members invited faxes by advertising 

or displaying their fax numbers publicly on business cards, advertisements, on the internet, etc.  

13. The incident giving rise to this cause of action and the Plaintiffs’ damages was the sole 

and proximate result or partially contributed thereto from the negligence or other conduct of 

persons other than BLP and over whom BLP exercised no control, and with whom BLP has no 

legal relationship. Pursuant to Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993), any damages 

awarded to the Plaintiffs are subject to apportionment by the jury of the total fault of all 

participants in the subject incident. The apportionment of fault statute applies to all named 

parties, any settling defendants or parties, and any other person or entity that is discovered to 

have been negligent which operated as a legal cause of any injury or damage to the Plaintiffs, 

including, but not limited to, FaxQom, Westfax, Inc. a/k/a 127 High Street d/b/a 123 High Street, 

Rocket Messaging, Datalink USA Enterprises, Inc. a/k/a Coast to Coast Marketing a/k/a DMI 
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Marketing a/k/a Datalink, Datamark Inc., JCFDATA, Inc. Clear Choice Sales, and Concord III, 

L.L.C., d/b/a Concord Technologies.  

14. BLP affirmatively states that Plaintiffs’ claims are barred because Plaintiffs failed to join 

an indispensable party. Specifically, Craig Cinque, on behalf of Plaintiff Cin-Q, testified during 

his deposition that Cin-Q does not own the facsimile number that received the facsimile for 

which it is suing BLP. This Court cannot accord complete relief among the existing parties in 

this required party’s absence, and thus, the owner of this facsimile number is a required party to 

this action.  

15. BLP specifically reserves the right to amend the Affirmative Defenses pled above and to 

assert additional Affirmative Defenses that become known to them during the course of 

discovery.  

WHEREFORE, BLP requests all relief to which it is entitled, and any other relief the 

Court deems just and proper. 

DEMAND FOR JURY TRIAL 

BLP hereby demands trial by jury to all issues by right so triable.  
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CERTIFICATE OF SERVICE 

I hereby certify that on April 8, 2014, I electronically filed the foregoing with the Clerk 

of Court using the CM/ECF.  I also certify that the foregoing document is being served this day 

on all counsel of record or pro se parties identified on the attached Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in 

some other authorized manner for those counsel of parties who are not authorized to receive 

electronically Notices of Electronic Filing.  

 

COLE, SCOTT & KISSANE, P.A. 

Attorneys for Defendant/Third-Party Plaintiff 

1645 Palm Beach Lakes Blvd., 2
nd

 Floor 

West Palm Beach, Florida 33401 

Telephone: (561) 383-9200 

Facsimile: (561) 683-8977 

 

 

By:  /s/ David C. Borucke   

BARRY A. POSTMAN 

FBN:  991856 

barry.postman@csklegal.com  

JUSTIN C. SOREL 

FBN: 0016256 

      justin.sorel@csklegal.com 

DAVID C. BORUCKE 

FBN: 39195 

david.borucke@csklegal.com  
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SERVICE LIST 

Michael C. Addison, Esquire 

Florida Bar No. 145579 

Addison & Howard 

400 N. Tampa St., #1100 

T:  813.223.2000 

F:  813.223.6000 

 

Ryan M. Kelly, Esquire 

Florida Bar No. 90110 

Brian J. Wanca, Esquire 

Ross M. Good 

George K. Lang 

Anderson & Wanca 

3701 Algonquin Rd., Suite 760 

Rolling Meadows, IL 60008 

T:  847.368.1500 

F:  847.368.1501 
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IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF FLORIDA

CIN-QAUTOMOBILES, INC. and MEDICAL & )
CHIROPRACTIC CLINIC, INC., Florida )
corporations, individually and as the representative )
of a class of similarly-situated persons, )

) Civil Action No.:

Plaintiff, )

)
8:13-CV-01592-17 EAK-AEP

v. )

BUCCANEERS LIMITED PARTNERSHIP and ) Dispositive Motion Pursuant to LR

JOHN DOES 1-10, ) 3.01(h)

Defendants. )

PLAINTIFFS' MOTION AND MEMORANDUM OF LAW

IN SUPPORT OF SUMMARY JUDGMENT

Ryan M. Kelly

Florida Bar No. 90110

Email: rkelly@andersonwanca.com

Brian J.Wanca

Glenn L. Hara (pro hac vice pending)

ANDERSON + WANCA

3701 Algonquin Rd., Suite 760

Rolling Meadows, IL 60008

(847) 368-1500 Fax (847) 368-1501

Michael C. Addison

Florida Bar No. 0145579

Email: m@mcalaw.net

ADDISON & HOWARD, P.A.

400 N. Tampa St., Suite 1100

Tampa, FL 33602-4714

Tel: (813) 223-2000

Fax: (813)
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The Court should hold Defendant Buccaneers Limited Partnership ("BLP") directly liable

under the Telephone Consumer Protection Act of 1991 ("TCPA"). The Court already held BLP is

the "sender," since its "goodsor services" are advertised in the faxes sent to Plaintiffs (Doc. 41 at 4),

and the FCC has ruled a sender is "ultimately liable," 10 FCC Rcd 12391 ¶ 34, even if it relies on a

fax broadcaster's misrepresentations "about the legality" of the faxing, 21 FCC Rcd 3787 ¶ 40. The

remaining elements of a TCPA claim are undisputed, so summary judgmentis appropriate. The

Court should also find BLP sent faxes "willfully or knowingly," warranting treble damages.

Even in the absence of "sender" liability, BLP is liable under the common law of agency and

torts for the actions of its fax broadcaster, FaxQom.BLP kept faxing after it had actual notice of its

TCPA violations, ratifying the acts of its agent, and it had complete control over the fax campaign,

designing the faxes, choosing the area codes, specifying dates and times for broadcasts, monitoring

the broadcasts, tracking ticket sales generated, and sending more faxes based on the results. BLP was

negligent in hiring and supervising FaxQom.But FaxQomsent the faxes as directed, and BLP

reaped the benefits. Now BLP is liable for the consequences.

Statement of Undisputed
Factsi

A. BLP decides to advertise by fax, designs the fax advertisement, and hires

FaxQom to send the faxes.

BLP owns the Tampa Bay Buccaneers and sells tickets to its games. (Kaiser Dep. at 68).

Matt Kaiser, BLP's Director of New Business Development, testified as BLP's Rule 30(b)(6)

representative. (Id. at 13). In early 2009, Kaiser pitched an idea to his superiors to "generatesome

i The following are attached in Plaintiffs' Appendix of Exhibits: Ex. A, Deposition of Matthew Kaiser

("Kaiser Dep."); Ex. B, BLP Resp. First Req. Admissions; Ex. C, Group Exhibit of Business Records

Produced by BLP; Ex. D, Second Am. Compl.; Ex. E, Deposition of Craig Cinque ("Cinque Dep."); Ex. F,

Affidavit of Phyllis J.Towzey ("Towzey Aff."); Ex. G, Deposition of Manuel Alvare ("Alvare Dep."); Ex. H,

Cin-QState Court Complaint Against BLP; Ex. I, BLP Mot. Dismiss State Court Complaint; Ex. J,
Declaration of Robert Biggerstaff ("Biggerstaff Decl."); Ex. K, Deposition of Michele Zakrzewski ("M.

Zakrzewski Dep"); Ex. L, In re GroupMe,Inc./Skype Communications,Docket No. 02-278, FCC-14-33, 2014 WL

1266074 (Mar. 27, 2014).
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ticket sales" by sending advertisements to fax numbers in and around Tampa Bay. (Id. at 68). Kaiser

had access to the team's "existing contacts," but wanted to drum up "new business" by targeting

new customers. (Id.) Kaiser was then authori2ed by BLP to hire a fax broadcaster to execute the

advertising campaign. (BLP Resp. First Req. Admissions, No. 117).

Kaiser knew prior to hiring FaxQomthere was a federal statute called the TCPA that

imposed "liability associated with the unsolicited sending of faxes." (Kaiser Dep. at 72, 121). BLP

had a copy of a 2006 FCC order explaining that where "a fax broadcaster . . . makes representations

about the legality of faxing," leading to unsolicited faxes being sent, "the sender is liable," while the

fax broadcaster may also be "jointlyand severally liable" in some circumstances. (BLP000890).

Kaiser conducted internet research on fax broadcasters and settled on a company called

FaxQom.(Kaiser Dep. at 66). Kaiser does not remember whether FaxQomprovided references,

whether he checked the Better Business Bureau for complaints about FaxQom,or whether he asked

if FaxQom"maintained liability insurance." (Id. at 117-18). Kaiser did not research whether

FaxQomwas "a legal incorporated business," and he was not "concern[ed]" with where FaxQom

was physically located. (Id.) Kaiser did not ask how many employees FaxQomhad. (Id. at 93).

Kaiser thought consumers could "opt-in" under the TCPA if they "[a]greed to receive faxes"

from the fax broadcaster. (Id. at 72, 84). So he wanted to send to people who "had agreed to receive

from FaxQom."(Id. at 97). On June24, 2009, Kaiser told FaxQomthat "[a]fter reading some

literature" about the TCPA, he was "concerned" and asked, "[c]an you please tell me if 100% of the

numbers you gather have opted in, to receive your faxes?" (BLP000011). Kaiser asked if FaxQom

would "indemnify us from any complaints or potential financial recourse as it relates to the fines

imposed for spam mail?" (Id.) FaxQomstated it had millions of fax numbers, that "100% of our

data is 'opt-in,'" and that it was "no problem" to indemnify BLP. (BLP000013). Kaiser "trusted"
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FaxQom.(Kaiser Dep. at 96). Kaiser does not remember if FaxQomexplained how it supposedly

obtained permission from millions of people (id at 91), other than "legal techniques" (id at 144).

On June26, 2009, Kaiser sent FaxQoma draft advertisement created by BLP, listing "group

ticket" prices. (BLP000022). FaxQomresponded, "[c]opy looks great . . . [w]hat day would you like

to launch?" (BLP000025). FaxQomrecommended BLP add the following language, which BLP

"squee2e[d]" in at the bottom using 9-point font: "To immediately and permanently remove your

fax number from our opt-in compiled database, please call 877-272-7614.

Removaltech@FaxQom.com."(BLP000029). The language does not provide a fax number for opt-

out requests or state that a sender's failure to comply within 30 days is unlawful. (Id.)

On July9, 2009, BLP and FaxQomexecuted a "Fax Indemnity Agreement." (BLP000068).

The first page states FaxQom"agrees to indemnify defend, and hold harmless" BLP from legal

issues that "arise from fax broadcasting through FaxQom."(BLP000068). Kaiser drafted an

addendum to give BLP greater "comfort." (Kaiser Dep. at 108). It states (1) FaxQomwill "stop the

campaign and refund all monies" at BLP's request, (2) FaxQom"indemnifies the Tampa Bay

Buccaneers from any and all complaints or litigation that may arise as a result of this campaign," (3)

FaxQomwill report "successfully delivered faxes" and charge BLP only for successful faxes, (4)

FaxQomwill "send all faxes at the times and dates" specified by BLP, (5) "all faxes have been

collected according to the best industry practices," and (6) "FaxQomwill agree to and abide by all

laws associated with facimile [sic] marketing." (BLP000069). BLP's in-house General Counsel,

Manuel Alvare, reviewed and approved the agreement. (BLP00136).

The agreement does not specify how FaxQomwould mechanically transmit the fax

advertisements over phone lines or prohibit FaxQomfrom using third parties to do so.

(BLP000068-69). Kaiser proceeded to place orders for thousands of fax advertisements. (Kaiser

Dep. at 107-08). Kaiser did not feel it was "necessary" to do anything else to verify the legality of
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the fax campaign. (Id. at 131). Kaiser never asked FaxQomfor a list of the fax numbers or contact

information for any of the intended targets to verify they had "opted in." (Id. at 132).

B. BLP tells FaxQom to send fax advertisements to area codes 352, 941, 813, and

727 on July14-16, 2009, including to Medical & Chiropractic on July15, 2009.

On July9, 2009, BLP directed FaxQomto send advertisements for Buccaneers tickets to fax

numbers in selected area codes on the following schedule: area code 727 -July 14, 2009; area code

813-July15, 2009; area codes 352 and 941 -July 16, 2009. (BLP000067). BLP specified that fax

broadcasts begin at 9:15 a.m. (Id.) BLP insisted on controlling the specific time of day faxes were

sent because BLP had "a sales department that needs to be available when people receive these" and

"[i]f they go out late, our sales people will leave for the day." (BLP000093). BLP paid FaxQom

$15,336.80for these first three broadcasts. (BLP000038).

On July13, 2009, BLP sent FaxQomthe final version of its first fax advertisement.

(BLP000040-42). The fax was two pages, with a cover page stating, "attached is the information on

group seating." (Id.) The fax contains the "remove" language BLP added at the bottom. (Id.) Kaiser

instructed FaxQomthe fax was "for tomorrow only," and he would "send you the ones for

Wednesday and Thursday after this one goes out." (Id.). BLP told FaxQomit had no authority to

modify the content of the faxes, except at BLP's direction. (Kaiser Dep. at 273). Kaiser told

FaxQomto add his fax number to the list so he could monitor the broadcast in real time. (Id. at 48).

On July14, 2009, at 11:18 a.m., Kaiser had not yet received the advertisement on his fax

machine, so he sent FaxQoman email asking whether it put his fax number "on the list" as he

instructed. (BLP000043). FaxQomstated it did, and Kaiser sent FaxQom"the Wednesday and

Thursday faxes (marked as 7/15 and 7/16)." (BLP000044).

On July15, 2009, Plaintiff Medical & Chiropractic received a Buccaneers advertisement on

its fax machine in area code 813, according to schedule. (M. Zakrzewski Dep. at 9-10, 121; Second

Am. Compl., Ex. A). The fax is identical to the "7/15" fax Kaiser sent to FaxQom.(Second Am.
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Compl, Ex. A; BLP000045-46). Medical & Chiropractic had no business relationship with BLP and

never gave BLP permission to send it fax advertisements. (M. Zakrzewski Dep. at 207, 222).

C. BLP immediately begins receiving complaints about unsolicited faxes.

On July15, 2009, BLP received a phone call from 813 area code resident Mike Paschke,

complaining that he "received numerous faxes," that he had filed "law suits" against marketing

companies before, that he was "goingto contact [the] State Attorney office," and that he "would like

a call back with the name of the marketing company [BLP] used." (BLP000053). Ben Milsom, BLP's

Director of Sales, asked Kaiser, "[a]ny response to this?" (Id)

Kaiser forwarded Milsom's email to Ed Gla2er, the chairman and owner of BLP (Kaiser

Dep. at 22), asking, "[w]ould you like me to call this guy back and give him the information?"

(BLP000052). Glazer told Kaiser, "email me our signed indemnification" and do not "worry about"

calling Paschke. (BLP000052). Kaiser told Milsom for future complaints about unsolicited faxes,

"justtell them that the opt out info is located" on page two. (Id.) Kaiser told Glazer Paschke' s fax

number would not be "on our next go around," and that "[a]ll is well." (BLP000058).

D. BLP tracks the results of the first round of fax broadcasts, concludes it was

effective in generating ticket sales, and sends more faxes.

On July20, 2009, eleven days into the campaign, Milsom reported to his colleagues: "So far

we have generated $12,643in Group Sales revenue from the Group Fax Blasts." (BLP00676).

Kaiser responded, "Great! The cost was $15,336(since we did 2-page faxes). One more sale

and we're about there." (Id.)

E. BLP receives additional complaints about the fax campaign.

On July22, 2009, Nick Coblio, an 813 area code resident, called BLP to complain about the

unsolicited Buccaneers fax and a text advertisement received on his cell phone. (BLP00677). At the

time, BLP was saturating the market with hundreds of thousands of text and email advertisements,

in addition to the faxes. (BLP00144-47). Milsom spoke to Coblio and reported to Kaiser that he
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threatened to "file a complaint with the FCC." (Id.) Kaiser responded, "justadd both his fax and

mobile to the list, so I can send this to the companies if we decide to go for round 2 (which we will

likely do)." (Id.) Kaiser also referred to a "hospital" that "received all the faxes" and asked Milsom to

add the Hospital's number to the "remove" list as well. (Id.)

Kaiser brushed off the complaints about the fax and text campaigns, stating, "[i]f these

people didn't sign up for every free offer they see, then their names probably wouldn't end up in 2

separately complied [sic] marketing databases of 'opted-in' recipients. I wish there was a nice way to

explain that to them." (BLP00677). In BLP's view, it was the consumers' own fault they were

receiving the faxes, not BLP's. (Id.)

F. BLP directs FaxQom to send fax advertisements to area codes 727, 813, 352,

and 941 on August 17-20, 2009, including to Cin-Q on August 19, 2009.

On August 13, 2009, BLP directed FaxQomto send an advertisement for "individual game

tickets" to area codes on the following schedule: area code 727 - August 17, 2009; area code 813 -

August 18, 2009; area code 352 - August 19, 2009; area code 941 - August 30, 2009. (BLP000087).

BLP required broadcasts begin at 9:30 a.m. (Id.) Kaiser sent the new advertisement to FaxQom,but

did not attach the Fax Indemnity Agreement or addendum. (BLP000090-91). BLP paid FaxQom

$7,668.40for the second round of broadcasts. (BLP000087).

On August 17, 2009, Kaiser asked FaxQom,"Did the fax go out today? I have not received

my copy?" (BLP000092). FaxQomresponded, "[y]ou'll get your copies . . . things are running slow

as we are all 100% capacity today." (BLP000093). Kaiser responded he was "less concerned with my

copy than I am keeping the schedule for the faxes to be sent." (BLP000093). He explained, "we

have a sales department that needs to be available when people receive these" and stressed that

"[w]e must keep schedule tomorrow and through the rest of the week." (Id.)

On August 19, 2009, as scheduled, Plaintiff Cin-Qreceived the "individual game tickets" fax

at its area code 352 fax number. (Cinque Dep. at 268; Second Am. Compl., Ex. B). Cin-Qhad no
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business relationship with BLP and never gave BLP permission to send it fax advertisements.

(Cinque Dep. at 150).

G. Attorney Phyllis Towzey notifies BLP it is violating the TCPA.

On August 20, 2009, attorney Phyllis J.Towzey sent a letter to BLP's registered agent

complaining of fax advertisements she received at her office on July14, 2009, and August 17, 2009.

(Towzey Aff. ¶¶ 1, 5, 6). Tow2ey had no business relationship with BLP and did not give BLP

permission to send fax advertisements. (Id. ¶¶ 7, 8). Tow2ey warned BLP the TCPA prohibits fax

advertisements without "prior express invitation or permission" and imposes $500damages per

violation, which can be increased to $1,500for "willfully or knowingly" violating the statute, setting

forth verbatim portions of the statute. (Id. ¶ 11; id, Ex. A). Towzey offered to settle for $1,000.(Id.,

Ex. A at 1, 2). Towzey warned she planned to sue BLP in this Court. (Id.)

Shortly thereafter, Towzey received a phone call from Alvare, BLP's General Counsel, who

stated he received the August 20 letter. (Towzey Aff. ¶ 15; Alvare Dep. at 44). Alvare told Tow2ey

the faxes had been sent by FaxQomand that FaxQomwas liable for any damages because it "sent"

the fax, not BLP. (Towzey Aff. ¶¶ 16, 17; Alvare Dep. at 44-46).

H. Cin-Q serves BLP with a TCPA class-action lawsuit.

On August 28, 2009, Cin-Qfiled a class-action lawsuit against BLP under the TCPA in

Florida state court. (Ex. H). Cin-Qserved the Complaint on BLP's registered agent September 7,

2009. (Id.) BLP hired outside counsel to defend the case. Counsel appeared in the case October 5,

2009, and filed a Motion to Dismiss. (Ex. I).

The Complaint alleged BLP sent the "individual game tickets" fax to Cin-Qon August 19,

2009 (attaching a copy), that BLP had not obtained permission, and that BLP was therefore liable

for $500minimum damages. (Ex. F ¶¶ 12, 27). The Complaint alleged BLP sent the same or similar

faxes to a class of "fifty or more persons." (Id. ¶ 17). It alleged "[t]he TCPA is a strict liability
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statute," making BLP liable "even if its actions were only negligent." (Il ¶ 30). And it alleged the

class members had not given permission "for Defendant or anyone else to fax advertisements about

Defendant's goods or services" to them. (Il ¶ 31).

I. Towzey corrects Alvare's misunderstanding of TCPA "sender" liability.

On September 16, 2009, Towzey wrote a second letter to Alvare, stating it was irrelevant

whether a "vendor actually sent the fax," since "the fax was clearly sent on behalf of the Tampa Bay

Buccaneers, and expressly solicits the purchase of tickets for Bucs games." (Tow2ey Aff., Ex. C).

Alvare called Tow2ey again, asking her not to file a lawsuit and assuring her he would make sure she

did not receive any more unsolicited faxes from BLP and "see what he could do" to make FaxQom

pay her damages. (Il ¶ 22). Tow2ey has not received any compensation to date. (Towzey Af£ at

¶ 23). As a member of the putative class, Towzey will recover if Plaintiffs are successful.

J. BLP seeks indemnification from FaxQom.

On October 2, 2009, BLP's outside counsel sent a letter to FaxQomat the address it

provided Kaiser, demanding FaxQom"provide a legal defense" in this lawsuit and "indemnify BLP

to the fullest extent of the law." (BLP00789). The letter was returned as undeliverable. (BLP00794).

On April 8, 2014, BLP filed a third-party complaint against FaxQom.(Doc. 120).

K. BLP tells FaxQom to execute a third round of fax broadcasts on May 24-26,

2010, including a fax to Plaintiff Medical & Chiropractic on May 24, 2010.

On May 18, 2010, BLP directed FaxQomto send a third round of faxes to area code 813 -

May 24, 2014; area code 727 - May 25, 2014; and area codes 352 and 941 - May 26, 2014.

(BLP000107). BLP specified that broadcasts begin at 9:45 a.m. (Id.) BLP did not attach the Fax

Indemnity Agreement. (Id.) Instead, for the first time, Kaiser added handwritten language stating

FaxQomwill "indemnify and hold harmless Tampa Bay Buccaneers and any of its affiliates, agents,

or employees harmless from any claims, complaints, or FCC violations as a result of this campaign

and hereby confirms that all numbers have been collected lawfully and with cause." (BLP000109).
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BLP sent FaxQomthe new fax advertisement it designed and directed FaxQomto add opt-

out language "simply about the opt-out." (BLP00307). On May 20, 2010, BLP sent a revised order

form and stated payment for the broadcast would be delivered the next day, reminding FaxQomto

"show me the proof of the opt out info you add." (BLP00310). Kaiser directed FaxQomto "swap

out" the second page of half of the faxes to each area code with a different page BLP had designed,

and to "please acknowledge my indemnification note." (BLP00310).

On May 24, 2010, Plaintiff Medical & Chiropractic received the new advertisement at its area

code 813 fax number. (Biggerstaff Decl. ¶ 7). As with the fax it received on July15, 2009, Medical &

Chiropractic did not give BLP permission to send the fax. (M. Zakrzewski Dep. at 207, 222). From

May 25-28, 2010, BLP made a series of interim modifications from the written broadcast order,

varying the area codes (BLP00319) and content of the faxes (BLP00321-22; BLP00325-26). On

June1, 2010, Kaiser reminded FaxQom,"I never received a signed copy of the order form back

from you" with the handwritten indemnification language. (BLP00328).

L. The Florida Attorney General serves a cease-and-desist letter on BLP.

On June3, 2010, the Florida Attorney General sent BLP a letter stating it received

complaints BLP had sent unsolicited fax advertisements and that it is "unlawful to transmit an

unsolicited facsimile" under Florida law and "47 U.S. C. §227(b)(1)(C) and the JunkFax Protection

Act of 2005 set forth a similar prohibition under federal law." (BLP00758). The AG concluded that,

"[b]ased upon the information received by this office, your company is in violation of either the

state or federal laws (or both)," that violations "carry civil penalties of $500.00per transmission,"

and that BLP was advised to stop immediately. (Id.)

On June3, 2010, BLP was planning its next round of fax broadcasts, and Kaiser was still

asking FaxQomfor its "acceptance" of his handwritten language regarding indemnification of BLP

"employees" (BLP00330), although thousands of faxes had already been sent since he proposed that
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language two weeks earlier (BLP000109). Kaiser insisted he needed FaxQom'ssignature "before any

more go out." (BLP00333). FaxQomdid as it was told and stopped sending faxes. (BLP00336).

FaxQomsent its signature on June7, 2010, and BLP authori2ed FaxQomto resume faxing.

(BLP00343). On June9, 2010, FaxQomreported area code 352 "will complete tomorrow morning,"

and Kaiser told FaxQomto "finish 727 on Tuesday, Wednesday, and Thursday." (BLP00631).

On June9, 2010, at 2:32 p.m., BLP's Senior Director of Sales and Advertising, JasonLayton,

sent an email to Kaiser and others attaching the Florida AG's cease-and-desist letter, stating, "[w]e

should probably stop sending the faxes based on the attached." (BLP00759). Kaiser responded that

"for now" BLP would hold off, until he could "geta complete explanation of which statutes have

been violated and exactly what that means." (BLP00759).

M. BLP stops faxing and consults an attorney for advice.

On June9, 2010, BLP directed FaxQomto stop faxing. (BLP00350). On June16, 2010, BLP

told FaxQomthat, "at least for now," it was not comfortable "moving forward with more faxes,"

although it might do so "after some further research" being conducted by its attorney. (BLP00356).

Argument

I. BLP is directly liable as the "sender" of unsolicited fax advertisements under the

TCPA and FCC regulations.

The Court has already held BLP is the "sender" because the faxes advertise BLP's "goodsor

services." (Doc. 41 at 4). BLP claims it cannot be held liable because FaxQommisrepresented that

the faxes were legal. As argued blow, the FCC issued a final order on this precise issue in 2006,

ruling the sender is ultimately liable for all unsolicited faxes, even if it is misled by a fax broadcaster.

The TCPA is "essentially a strict liability statute," imposing liability even for "erroneous" faxes. Alea

London Ltd. v. Am. Home Servs.,Inc, 638 F.3d 768, 776 (11th Cir. 2011). The sender's intent is

irrelevant, "except when awarding treble damages." Am. Copper& Brass,Inc. v. Lake CityIndus. Prods.,

Inc, 2013 WL 3654550, at *3 (W.D. Mich. July12, 2013).
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A. The sender is "ultimately liable" for all unsolicited faxes under the TCPA,

even if it is misled by a fax broadcaster.

In 2006, the FCC addressed a common scenario in which "a fax broadcaster . . . provides a

source of fax numbers, makes representations about the legality of faxing to those numbers or

advises a client about how to comply with the fax advertising rules," leading to unsolicited faxes

being sent. In re Rules & RegulationsImplementingthe TelephoneConsumerProtectionAct of 1991, Report &

Order & Third Order on Reconsideration, 21 FCC Rcd 3787, 3808 ¶ 40 (Apr. 6, 2006) ("2006 Junk

Fax Order"). The FCC ruled "the sender is liable for violations of the facsimile advertising rules"

under this scenario, even if it was misled by the fax broadcaster. Id. ¶ 39. As for the fax broadcaster,

the FCC ruled it "may be held jointlyand severally liable"-along with the "sender"-if it has a

"high degree of involvement in, or actual notice of, the unlawful activity and fails to take steps to

prevent" it. Id. ¶ 40. This final order reaffirmed the FCC's longstanding rule that the "entity or

entities on whose behalf facsimiles are transmitted are ultimately liable for compliance with the rule

banning unsolicited facsimile advertisements." In re Rules & RegulationsImplementingthe Telephone

ConsumerProtectionAct of1991, 10 FCC Rcd 12391, 12407-08, ¶¶ 34-35 (July26, 1995).

To remove any confusion in future cases where a fax broadcaster misleads an advertiser, the

FCC issued a regulation defining "sender" as the person or entity (1) "on whose behalf" the fax is

sent or (2) "whose goods or services" are advertised. 47 C.F.R. §64.1200(f)(10). The "whose goods

or services" part of the definition cements the FCC's ruling that a sender cannot escape TCPA

liability by arguing faxes were not sent "on [its] behalf" on the basis that the fax broadcaster was

authori2ed to send only legal faxes. 21 FCC Rcd 3787, 3808 ¶ 40

Since 2006, the courts have consistently relied on the FCC's rulings and the definition of

"sender" to reject arguments that advertisers are not liable if they are misled by fax broadcasters. In

Am. Copper& Brass,Inc. v. Lake CityIndus. Prods.,Inc., 2013 WL 3654550, at *3 (W.D. Mich. July12,

2013), for example, the defendants asked the broadcaster "whether its practices were legal," the



Case 8:13-cv-01592-AEP Document 138 Filed 05/27/14 Page 19 of 34 PagelD 3467

broadcaster "answered in the affirmative," and the defendants "accepted the response as true." The

court granted the plaintiff summary judgment,observing the defendants may have been "victims of

fraud or negligence (for not consulting a lawyer)," but they were nonetheless "senders" under

§64.1200(f)(10) and ultimately liable for the TCPA violations. Id. at *3 & n.2.

Likewise, in GlenEllyn Pharmag v. PromiusPharma, LLC, 2009 WL 2973046, at *2 (N.D. Ill.

Sept. 11, 2009), the defendant had a written contract with the fax broadcaster stating it would

"comply with all applicable laws and regulations in performing the Services, including, without

limitation, the Federal JunkFax Protection Act of 2005 (47 U.S.C. 227)." The defendant moved for

summary judgment,arguing it could not be held liable given the scope of the scope of the

broadcaster's contractual authority. Id. at *3. The Court denied the motion, holding that the FCC's

rulings making the seller "ultimately liable" were binding. Id. at *4.

The definition of "sender" and the FCC's rulings are unambiguous and conclusive. Consumer

Prod.SafetyComm'nv. GTE Sylvania,Inc., 447 U.S. 102, 108 (1980) (unambiguous statutes "must be

ordinarily regarded as conclusive"); BoeingCo. v. UnitedStates,258 F.3d 958, 967 (9th Cir. 2001)

("tenets of statutory construction apply with equal force to the interpretation of regulations"); Access

Now, Inc. v. Sw.Airlines, Co.,227 F. Supp. 2d 1312, 1318 (S.D. Fla. 2002) (regulation unambiguously

defined "facility" as physical place, and court was bound to "follow the law as written"). Congress

vested the judicialpower to consider a challenge to final FCC orders "exclusively" in the federal

courts of appeal under 28 U.S.C. §2342, the "Hobbs Act." Selfv.BellsouthMobility,Inc., 700 F.3d 453,

463 (11th Cir. 2012). Since BLP cannot challenge the FCC rules making a "sender" who is misled by

a fax broadcaster ultimately liable in this Court, all that is left is to apply those rules.

B. BLP is the "sender" under both parts of the regulatory definition.

There are two ways a person may be the "sender" of an unsolicited fax: (1) as the person "on

whose behalf" the fax is sent or (2) as the person whose "goodsor services" are advertised. 47
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C.F.R. §64.1200(f)(10). The FCC interpreted the first part of the definition in the 2006 JunkFax

Order, ruling that "[i]n most instances," the person or entity "on whose behalf" faxes are sent means

"the entity whose product or service is advertised or promoted in the message." 21 FCC Rcd at 3808

¶ 39. The FCC's interpretation of its own regulation is entitled to substantial deference. Blessitt v. Ret.

Plan For Employeesof Dixie Engine Co.,848 F.2d 1164, 1168 (11th Cir. 1988). Because BLP admits its

products or services are advertised in the faxes, BLP meets the first part of the definition.

The Court has already held BLP's "goodsor services are advertised or promoted in the

unsolicited advertisement" (Doc. 41 at 4), and BLP admits this factor (BLP Resp. First Interrogs.

No. 17). Therefore, BLP is the "sender," even if the faxes were not sent "on [its] behalf."

C. The remaining elements of a TCPA claim are undisputed, entitling Plaintiffs

to summary judgment.

The elements of a TCPA fax claim are (1) the defendant is a "sender," (2) the faxes are sent

using "a telephone facsimile machine, computer, or other device," (3) the faxes are advertisements,

and (4) the faxes are either "unsolicited" or lack compliant opt-out language. SeeIra Holtzman, C.P.A.

v. Turza, 728 F.3d 682, 683 (7th Cir. 2013). BLP does not dispute the faxes were sent using "a

telephone facsimile machine, computer, or other device" (Doc. 120 ¶ 29), or that the faxes are

"advertisements" (Ex. B, No. 17). Plaintiffs testified they did not give permission to BLP to send

faxes or have an established business relationship ("EBR") with BLP. (M. Zakrzewski Dep. at 207,

222; Cinque Dep. at 150). BLP had no evidence of EBR or permission when it answered Plaintiff's

interrogatories (BLP Resp. First Interrogs. No. 6 (investigation "ongoing")), and it has none now.

Even if BLP had some evidence of EBR or permission, the faxes do not contain comphant

opt-out notice, meaning it cannot raise either defense. SeeTurza, 728 F.3d at 683 (fax advertisements

without compliant opt-out language "violate the Act whether or not the recipients were among [the

defendant's] clients"); Nack v. Walburg, 715 F.3d 680, 685-86 (8th Cir. 2013) (same). Since BLP has

no defenses, Plaintiffs are entitled to summary judgment.SeeBreslowv. WellsFargo Bank, N.A., 857 F.
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Supp. 2d 1316, 1322 (S.D. Fla. 2012) (summary judgmentfor plaintiff on TCPA claim where

defendant had no evidence of consent) (citing CelotexCorp.v. Catrett,477 U.S. 317, 322 (1986)).

D. The Court should find BLP "willfully or knowingly" violated the TCPA.

The Court may award treble damages up to $1,500per fax if it finds BLP "willfully or

knowingly" violated the statute. 47 U.S.C. §227(b)(3). Some courts hold "willful or knowing"

requires specific intent, meaning the defendant knows it is violating the TCPA, but the majority

follow a general-intent rule, where the defendant need only be aware of its conduct. SeeStewartv.

RegentAssetMgmt.Solutions,2011 WL 1766018, at *6 (N.D. Ga. May 4, 2011) (collecting cases,

adopting general-intent interpretation, and awarding treble damages).

Under a general-intent approach, all BLP's faxes were "willful and knowing." BLP designed

the faxes, hired a broadcaster, dictated the area codes, dates, and times of day, monitored the results,

and sent more faxes based on ticket sales generated. Plaintiffs request $1,500for the three faxes sent

to Plaintiffs on July15, 2009, August 19, 2009, and May 24, 2010. Under the specific-intent

approach, at the very least, the May 24, 2010 fax was willful and knowing. By that time BLP had

been litigating the state-court class action for eight months. Under the specific-intent approach,

Plaintiffs request $500for the two 2009 faxes and $1,500for the May 2010 fax.

II. There is no vicarious-liability requirement in a TCPA unsolicited-fax claim.

BLP will likely argue the FCC's decision in In re Dish Network,LLC, 28 F.C.C.R. 6574, 2013

WL 1934349 (May 9, 2013), overruled its prior rulings that a sender who is misled by a fax

broadcaster is ultimately liable for resulting unsolicited faxes, instead requiring the sender be

"vicariously liable" under common-law agency principles. This argument fails for two reasons: (1)

Dish Networkdid not overrule (or even mention) the FCC's prior unsolicited-fax rulings and (2) even

if Dish Network changed the FCC's position, the new interpretation would apply only to conduct

occurring after the 2013 ruling; it cannot apply retroactively to BLP's faxes in 2009 and 2010.



Case 8:13-cv-01592-AEP Document 138 Filed 05/27/14 Page 22 of 34 PagelD 3470

A. Dish Network did not change the FCC's unsolicited-fax rules.

In Dish Network, the FCC interpreted TCPA telemarketing provisions defining "seller" as the

person "on whose behalf" a telephone call is "initiated." Id. The calls were "initiated" by a third-

party telemarketer, and there was no provision in the applicable rules defining "seller" as the person

whose "goodsor services" were marketed (as in the unsolicited-fax rules). So the plaintiffs needed a

way to establish the calls were initiated "on [the defendants'] behalf," and they sought to use

common-law agency principles. The FCC agreed, allowing the plaintiffs to use agency law to hold

the defendants liable for phone calls initiated "on [their] behalf" by third parties. Id. ¶ 48.

Dish Nemork does not mention the definition of fax "sender," the FCC's 1995 ruling stating

the sender is "ultimately liable" for all violations, or the 2006 JunkFax Order stating "the sender is

liable" for all unsolicited faxes, even if it is misled by a fax broadcaster. Id. ¶¶ 1-50. It mentions one

TCPA fax case in a footnote, where the court held a plaintiff may-not must-use agency principles

to establish an unsolicited-fax violation where precluding the plaintiff from doing so would allow the

defendant to make "an end-run around the TCPA's prohibitions." Id ¶ 29, n.84. At best, Dish

Network stands for the proposition that the FCC allows consumers to use common-law principles to

enforce the TCPA, not that it allows advertisers to use common law to circumvent the TCPA.

If the FCC had meant to revise its unsolicited-fax rules in Dish Network, it would have said

so. An agency may revise its interpretations (prospectively, as discussed below), but it must do so

explicitly. The court in AddisonAutomatics,Inc. v. RTC Group,Inc., 2013 WL 3771423, at *4 (N.D. Ill.

July16, 2013), recogni2ed this point, holding that using Dish Network to import a vicarious-liability

standard into unsolicited-fax cases would ignore "the rule promulgated by the FCC that defines

'senders' as the person or entity whose goods or services are advertised or promoted in the

unsolicited advertisement." Id. The court held the FCC's 2006 rules are "binding on a district court

under the Hobbs Act" and so, "even if the Court disagreed with the FCC's definition of a sender, it
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has no authority to disregard it." Id. "In the absence of a repeal of 47 C.F.R. §64.1200(f)(10) or a

clear statement in a final FCC Order specifically modifying" it, the court held, "it must be applied to

this case in its entirety and in accordance with its plain meaning." Id. This Court should adopt

Addison Automatics and reject BLP's invitation to violate the Hobbs Act by imposing vicarious-

liability principles in conflict with the FCC's unambiguous fax-advertising rules.

B. Even if Dish Network changed the rules, that change would be prospective,

not retrospective.

An agency may revise its positions, but those changes apply to prospective conduct only.

Wrightv. Dir., Fed. Emergeng Mgmt.Ageng, 913 F.2d 1566, 1574 (11th Cir. 1990) (refusing to apply

revised agency regulation retroactively to flood-loss claims that were "clearly 'fixed' at the time of

the loss by the regulations then in effect"). A "clarification" may be applied retroactively, but the

court must determine whether a ruling is a "clarification" or a "revision." McPhilhpsv. GoldKeyLease,

Inc., 38 F. Supp. 2d 975, 980 (M.D. Ala. 1999). The test is whether the ruling is "consistent with

prior interpretations and views expressed by the agency." Id. at 980-81 (agency's 1998 commentary

did not apply to contract entered into in 1996 where it was inconsistent with prior commentary).

Here, the FCC ruled in 1995 and 2006 that the sender is always "ultimately liable," while the

fax broadcaster is sometimes also liable, if the plaintiff can prove a higher standard ("high degree of

involvement"). In contrast, if BLP is correct about Dish Network, the new rule is that the sender is

sometimes liable, if the plaintiff can prove a higher standard (vicarious liability). BLP's reading of Dish

Network is therefore "inconsistent" with the 2006 JunkFax order, and it could apply only to faxing

that took place after the effective date of the order, May 9, 2013. BLP's faxes were sent in 2009 and

2010, and they are subject to the 2006 JunkFax Order even if Dish Network changed the rules.

III. BLP is directly and vicariously liable under the common law of agency and torts.

Even if there were no binding FCC "sender" rulings on point, BLP would be liable for the

unsolicited faxes sent to Plaintiffs under the common law of agency and torts. Federal courts look to



Case 8:13-cv-01592-AEP Document 138 Filed 05/27/14 Page 24 of 34 PagelD 3472

the Restatements of Law for guidance in these areas. See,e.g., Unia of Tex. Sr. Med. Ctr. A Nassar, 133

S. Ct. 2517, 2524 (2013). The Restatement (Third) of Agency §7.03 summarizes the standards:

(1) A principal is subject to direct liability to a third party harmed by an agent's

conduct when

(a) as stated in §7.04, the agent acts with actual authority or the principal ratifies

the agent's conduct and

(i) the agent's conduct is tortious, or

(ii) the agent's conduct, if that of the principal, would subject the principal to

tort liability; or

(b) as stated in §7.05, the principal is negligent in selecting, supervising, or

otherwise controlling the agent; or

(c) as stated in §7.06, the principal delegates performance of a duty to use care to

protect other persons or their property to an agent who fails to perform the duty.

(2) A principal is subject to vicarious liability to a third party harmed by an agent's

conduct when

(a) as stated in §7.07, the agent is an employee who commits a tort while acting

within the scope of employment; or

(b) as stated in §7.08, the agent commits a tort when acting with apparent

authority in dealing with a third party on or purportedly on behalf of the

principal.

BLP is liable under each of these standards.

A. BLP is directly liable under agency law and tort law.

1. BLP authorized FaxQom to take actions that, if taken by BLP, would

subject BLP to liability.

BLP admits it authori2ed FaxQomto send fax advertisements. (BLP Resp. First Interrogs.

No. 14). The Court has held BLP "authorized FaxQomto send the facsimile advertisements on its

behalf" and "received the benefits of those faxes." (Doc. 41 at 5-6). The Court need go no further.

BLP hired FaxQomto send fax advertisements, and that is what FaxQomdid.

In Am. Copper,2013 WL 3654550, at *3, the fax broadcaster represented that "its practices

were legal," but the court still held the defendants liable under agency principles. Id. Even if they

relied on the broadcaster's misrepresentations, the court held, the defendants "responded to [the
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broadcaster's] advertisement, paid for VoIP lines, completed a questionnaire, and edited and

approved a fax [they] knew would be sent to approximately 10,000 target fax numbers of businesses

that had not solicited" the faxes. Id. It was irrelevant that the broadcaster lied and that the

defendants were "unaware" of all the circumstances, the court held, since they had "significant"

knowledge of the details of the broadcast and "control over whether to execute" the faxes. Id.

This case is much stronger than American Copper.In both cases, the broadcaster

misrepresented the legality of the faxes, and the defendants remained blissfully "unaware of exactly

how the numbers were generated." In this case, however, BLP did not merely "edit and approve"

the fax content; it designed the faxes start to finish, with FaxQomrelegated to making suggestions.

And while the defendant in American Copperhad "significant" knowledge of the details of the

broadcast, BLP dictated every detail, even giving "interim instructions" to modify the written

specifications regarding area codes, dates, times, and content. See Restatement (Third) Agency § 1.01,

cmt. f(1). BLP did not merely have control over "n'hether to execute the fax," it controlled the how

and when of the broadcasts, monitoring them in real time, chastising FaxQomif it did not receive its

"sample" on time, and tracking the resulting ticket sales to see if it was getting its money's worth.

BLP's argument that it cannot be held liable because FaxQompromised not to break the law

would overturn settled agency and tort law. Under Restatement (Second) of Agency §212 (1958),

"[i]f one intends a particular result to follow from his conduct and the result follows, it is immaterial

that the particular way in which it is accomplished was unintended." This rule "results from the

general rule, stated in the Restatement of Torts, that one causing and intending an act or result is as

responsible as if he had personally performed the act or produced the result." Id. The Restatement

(Second) of Torts §877 states that "[f]or harm resulting to a third person from the tortious conduct

of another, one is subject to liability" if the person (1) "orders or induces the conduct, if

he knows or should know of circumstances that would make the conduct tortious if it were his
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own," (2) "conducts an activity with the aid of the other and is negligent in employing him," or (3)

"has a duty to provide protection" for third persons "and confides the performance of the duty" to

another who "fail[]s to perform the duty." All three conditions apply here.

First, BLP knew or should have known the faxing violated the TCPA. BLP was aware of the

TCPA and the 2006 JunkFax Order, but did not investigate how FaxQomsupposedly obtained

permission from millions of people. BLP failed investigate further by asking for contact information

for some of these "opt-ins" to confirm they had consented. Second, BLP was negligent in

employing FaxQom,failing to inquire about where FaxQomwas located or how many people it

employed to obtain permission from millions of people. BLP took FaxQomat its word, and doing

so carries risks. Third, BLP had a statutory duty to obtain permission from Plaintiffs before sending

the faxes, and it confided performance of that duty to FaxQom,who failed to perform. The Court

need go no further to find BLP directly liable under agency and tort law.

2. BLP ratified FaxQom's conduct.

A principal may ratify its agent's acts, even if originally unauthori2ed, and such ratification

relates back and supplies original authority. BanyanCorp.v. SchucklatRealty, Inc., 611 So.2d 1281, 1282

(Fla. 2d DCA 1993). The test is whether the principal affirmatively accepts the benefits of the

conduct while "fully informed" of the circumstances. Id. Here, BLP had actual notice its fax

campaign violated the TCPA, but continued faxing anyway because it was generating ticket sales.

BLP suspected it was unlawful from the start, which is why it insisted on an indemnification

agreement from FaxQomand drafted an addendum to give it greater "comfort." BLP was

threatened with a lawsuit on the second day of faxing. (BLP000053). That alone should have caused

BLP to reexamine the legality of the faxing, but when BLP's owner learned of the threat, his only

response was, "email me our signed indemnification"(BLP000052). Instead of consulting a lawyer,

BLP told consumers to just "opt out" (id.), assuming "[a]Il is well," and sending more faxes
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(BLP000058). In the meantime, BLP tracked the benefits of the campaign, concluding it nearly made

its money back within a week of faxing and sending thousands more faxes. (BLP00676).

When more complaints rolled in, including a threat of an FCC complaint on July22, 2009

(BLP00144-47), BLP decided to remove the fax number from the list, but to "gofor round 2"

without pausing to ask why these supposed "opt-in" consumers were complaining. BLP also knew a

"hospital" had complained about the faxes, but it merely instructed FaxQomto remove its number

from the list rather than investigate why a hospital was receiving its faxes in the first place. BLP

believed some consumers brought the faxes on themselves by "sign[ing] up for every free offer they

see" (BLP00677), but it could not have held that belief with regard to a hospital.

Then came attorney Phyllis Tow2ey's letter on August 20, 2009, explaining in detail that BLP

was violating the TCPA. BLP's General Counsel spoke with Towzey, and Tow2ey wrote a

subsequent letter correcting General Counsel's misapprehension that BLP could not be held liable

under the TCPA because it had an indemnification agreement with FaxQomand because FaxQom

"sent" the faxes. Tow2ey's communications put BLP on notice (if it was not already) that it was

violating the TCPA. SeeRestatement (Second) of Agency §268 ("[N]otification given to an agent is

notice to the principal" if given "to an agent authorized to receive it.").

Cin-Qserved BLP with a class-action TCPA complaint in 20009. BLP sent a letter to

FaxQomasking it to provide cost of defense and indemnification, which was returned undeliverable,

and BLP appeared and filed a motion to dismiss. BLP had actual notice of the risk, but it did not

stop faxing. Instead, it sent more faxes through FaxQom,including another fax to Medical &

Chiropractic in May 2010. In doing so, BLP ratified not only the May 2010 faxes, but allthe faxes.

Fundamentally, BLP did not care whether its faxing was legal, as long as it had

indemnification from FaxQom(e.g., BLP000052). BLP believed indemnification would relieve it of

TCPA liability, but indemnification presupposesthe risk of liability and insures against it. Osoriov. State
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Farm Bank, F.S.B., 857 F. Supp. 2d 1312, 1315 (S.D. Fla. 2012) ("A contract for indemnity is an

agreement by which the promisor agrees to protect the promisee against loss or damages by reason

of liability to a third party."). It does not relieve the indemnitee of liability. Id. BLP may or may not

recover its losses from FaxQom,but that does not excuse BLP's underlying liability to Plaintiffs.

3. BLP was negligent in selecting, supervising, and controlling FaxQom.

Under the Restatement (Third) of Agency §7.05 "[a] principal who conducts an activity

through an agent is subject to liability for harm to a third party caused by the agent's conduct if the

harm was caused by the principal's negligence in selecting, training, retaining, supervising, or

otherwise controlling the agent." Here, BLP negligently selected FaxQom.BLP asked nothing about

the details of how FaxQomwas able to obtain consent from millions of people, where it was

located, how many people it employed, or its use of subcontractors. It was content to trust

FaxQom'srepresentation that it obtained the numbers "legally," and leave it at that.

BLP also negligently supervised and controlled FaxQom.BLP brushed consumer complaints

aside, directing its personnel to take the consumers' numbers off the list, but failing to consider why

these "opt-in" consumers were complaining in the first place. Glazer, the owner, told Kaiser not to

worry about calling a complainant back to explain what happened, and was interested only in the

indemnification agreement. (BLP000052). Kaiser put the blame squarely on the consumers, stating,

"[i]f these people didn't sign up for every free offer they see, then their names probably wouldn't

end up in 2 separately complied [sic] marketing databases of 'opted-in' recipients. I wish there was a

nice way to explain that to them." (BLP00677). BLP never considered whether it was to blame,

always taking FaxQom'sword, and its willful blindness was negligent.

4. BLP delegated its statutory duty to FaxQom, which failed to perform.

Under the Restatement (Second) of Agency §214, a person under a statutory duty to

another who "confides the performance of such duty" to another is "subject to liability to such
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others for harm caused to them by the failure of such agent to perform the duty." These "non-

delegable" duties are often imposed "by statute." Id. cmt. e; RoyalIns. Co. ofAm. v. Whitaker

ContractingCorp.,295 F.3d 1381, 1382-83 (11th Cir. 2002) (generalcontractor had non-delegable

duty to maintain roadway under Alabama statute, and indemnification agreement with subcontractor

was irrelevant, since party "may be indemnified for its nondelegable duty," but "it nevertheless

retains this duty"); Brown v. CSX Transp.,Inc., 363 F. Supp. 2d 1342, 1344 (M.D. Fla. 2005) (employer

had non-delegable duty under federal statute was liable even if party delegated authority was

negligent); see also Doe v. CelebrityCruises,Inc., 394 F.3d 891, 909 (11th Cir. 2004) (cruise line had non-

delegable duty under carrier-passenger relationship and was liable for crew-member assaults).

The FCC recently ruled that a text-message sender could not delegate away its TCPA duty to

obtain prior consent in In re GroupMe,Inc./Skype Communications,CG Docket No. 02-278, FCC-14-

33, 2014 WL 1266074, Declaratory Ruling (Mar. 27, 2014) (Ex. L). In GroupMe,the FCC held a text-

based social network may send a text to a person who gives express consent, even if the consent is

"conveyed to the text-based social network by an intermediary." Id ¶ 1. But the FCC also stated,

"[t]o ensure that the TCPA's consumer protection goals are not circumvented, we emphasi2e that

social networks that rely on third-party representations regarding consent remain liable for TCPA

violations when a consumer's consent was not obtained." Id. The FCC stressed its ruling was not a

"get-out-of-jail-freecard" because "a caller remains liable for TCPA violations when it relies upon

the assertion of an intermediary that the consumer has given such prior express consent." Id. ¶ 14.

GroupMeis right on point. Viewed in the light most favorable to BLP, it relied on an

intermediary's representation that it had obtained permission from Plaintiffs when it had not. Now

BLP is liable, justlike the text-based social network would be liable in GroupMeunder the same

circumstances. GroupMeis not an unsolicited-fax ruling, but neither is Dish Network. If BLP can use
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non-fax FCC orders to import a new vicarious-liability standard, then it must take all comers. Under

GroupMe,if an intermediary lies to a principal about obtaining consent, the principal is liable.

B. BLP is vicariously liable for FaxQom's acts within the scope of its

employment and with apparent authority.

1. FaxQom acted within the scope of its employment to send Buccaneers

fax advertisements.

Under Restatement (Third) of Agency §7.07, "[a]n employer is subject to vicarious liability

for a tort committed by its employee acting within the scope of employment." An "employee" is

defined as "an agent whose principal controls or has the right to control the manner and means of

the agent's performance of work." Id An employee acts within the "scope of employment" when

"performing work assigned by the employer or engaging in a course of conduct subject to the

employer's control" but not when the act "occurs within an independent course of conduct not

intended by the employee to serve any purpose of the employer." Id.

Here, FaxQomis BLP's "employee" under §7.07. BLP had "the right to control" FaxQom

entirely, even if it did not exercise that right responsibly. The contract BLP negotiated gave it total

control over "the times and dates" faxes were sent and provided BLP could order FaxQomto "stop

the campaign and refund all monies"
immediately.2

(BLP000069). BLP also designed all the content

top to bottom (except the "remove" language).

FaxQomwas hired to send the content dictated by BLP to the area codes dictated by BLP at

the dates and time dictated by BLP. That is what it did. At any time, BLP could have demanded to

see the fax list or contact information for consumers to verify they had given permission to receive

BLP's faxes. It could have asked why the consumers who complained were on the list in the first

2 The Eleventh Circuit has interpreted "scope of authority" in the criminal context to mean "acts or

omissions that [the defendant] has the power to prevent." LadyJ.Lingerie,Inc. v. CityofJacksonville,176 F.3d

1358, 1367 (11th Cir. 1999). BLP had the "power to prevent" the violations at issue here at any time.
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place. It never did. FaxQomdid not send faxes in "an independent course" of its own purpose. It

sent them to "serve the purpose" of BLP's fax campaign, which is what it was paid to do.

The fact that BLP's fax campaign violated the TCPA does not mean FaxQomwas not

authori2ed. "The fact that the employee performs the work carelessly does not take the employee's

conduct outside the scope of employment, nor does the fact that the employee otherwise makes a

mistake in performing the work." Restatement (Third) Of Agency §7.07 cmt. c. "Likewise, conduct

is not outside the scope of employment merely because an employee disregards the employer's

instructions." Id; id. §7.03 (citing SuccessFactors,Inc. v. Softscape,Inc., 544 F. Supp. 2d 975, 981 (N.D.

Cal. 2008) (employee's conduct not outside scope of employment merely because unauthorized)).

2. FaxQom acted with apparent authority.

Under Restatement (Third) Of Agency §7.08, a principal is subject to "vicarious liability" for

a tort committed by an agent acts with "apparent authority." For example, in Philhps Petroleum Co. v.

Royster, 256 So.2d 559, 561 (Fla. App. Ct. 1972), a gasoline company sued a service station owner to

recover damages resulting from false credit-card sales made at the owner's station. The owner

argued the false sales were made by an agent operating the station under a written power of attorney

authori2ing the agent to perform only "lawful acts." Id. at 559. Since the sales were not "lawful," the

owner argued, the agent was acting outside the scope of his authority. Id. at 560.

The Florida court rejected that argument, holding the fraud was "committed in connection

with the apparent scope of said agent's authority." Id. The power of attorney authori2ed only "lawful

acts," but that did not "absolve [the owner] from claims of third parties" arising from acts within the

agent's "apparent scope of his authority." Id. Although the owner did not "expressly empower" the

agent to commit fraud, and it was "unfortunate" the owner had to pay for an agent's torts, the court

held the plaintiff was "equally without fault" and that "where one of two innocent parties must

suffer a loss, that loss must be borne by the one whose acts enabled the loss to occur." Id at 561.
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C. It is irrelevant whether FaxQom physically pressed the "send" button.

BLP may argue that, although it authorized FaxQomto send the faxes, it cannot be held

liable because FaxQomused third parties to physically transmit the faxes over phone lines. First, this

argument fails because an agent "has implied authority to delegate the performance of ministerial

acts, not requiring the exercise of judgmentand discretion, to a subagent," and "express authority" is

not required. Empire Gas & Fuel Co. v. Allen, 294 F. 617, 619 (5th Cir. 1923); Restatement (Third)

Agency §3.15, cmt. c (authority implied given "nature of the work"). Here, the use of phone lines

(and whatever third parties necessary to reach those lines) is implied in the written agreement, which

stated BLP was merely "broadcasting through FaxQom."(BLP000068). Nowhere does the

agreement state FaxQommust physically control every aspect of the technology or prohibit

FaxQomfrom delegating necessary ministerial tasks to accomplish the results BLP directed. (Id.)

Second, this argument fails under tort law, independent of any agency relationship, since BLP

"order[ed] or induce[ed]" the faxing, it negligently hired FaxQom,and FaxQomfailed to perform

BLP's non-delegable duty of obtaining prior permission. SeeRestatement (Second) of Torts §877.

As in Philkps,256 So.2d at 561, the resulting damages are "borne by the one whose acts enabled the

loss to occur."

Conclusion

For the foregoing reasons, the Court should enter summary judgmenton liability for

Plaintiffs on direct "sender" liability under the TCPA and, in the alternative, direct and vicarious

liability under the common law of agency and torts.

Respectfully submitted,

CIN-QAUTOMOBILES, INC. and MEDICAL &

CHIROPRACTIC CLINIC, INC., individually and as
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Brian J. Wanca
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(847) 368-1500 FAX (847) 368-1501

Michael C. Addison

Florida Bar No. 0145579

Email: m@mcalaw.net

ADDISON & HOWARD, P.A.

400 N. Tampa St., Suite 1100
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Tel: (813) 223-2000

Fax: (813) 228-6000
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