
June 14, 2016 

Via ECFS

Marlene H. Dortch 
Secretary
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 

Re: American Cable Association Notice of Ex Parte Presentation; Expanding
Consumers’ Video Navigation Choices, Commercial Availability of 
Navigation Devices, MB Docket No. 16-42 and CS Docket No. 97-80 

Dear Ms. Dortch: 

On June 10, 2016, Ross Lieberman, Senior Vice President, Government Affairs, 
American Cable Association (“ACA”); Mary Lovejoy, Vice President of Regulatory Affairs, ACA; 
Tom Cohen, Kelly Drye & Warren, outside counsel to ACA; Zachary Cohen, Cartesian, outside 
consultant to ACA; the undersigned, and representatives from three ACA member companies 
met with officials of the FCC Media Bureau, Office of Strategic Plans and Policy and Office of 
the General Counsel listed below to discuss ACA’s position on the Commission’s set-top box 
proposal.1  The ACA members in attendance were:  

 Chris Hilliard, President, USA Communications 
 Jason Nealis, Vice President Engineering and Operation, RCN and Grande 

Communications
 Karl Skroban, Vice President Media Content, Comporium  

During the meeting, the ACA member companies discussed their efforts to offer 
innovative set-top boxes and apps to their subscribers in a rapidly evolving and economically 
challenging marketplace, consistent with ACA’s previous filings in the record and the attached 
presentation.2  Moreover, these members discussed how they offer tiers of video programming 
in clear QAM so that their customers can subscribe to these packages of service without 
requiring leased set-top boxes.  ACA reiterated that, to the extent the Commission’s proposal 
can be understood, it is both unworkable and would be excessively expensive to implement for 
multichannel video programming distributors (“MVPDs”), not only in terms of direct costs that 
could be identified from the vague guidance contained in the NPRM, and calculated based on 
conservative assumptions, but also due to “soft” costs that cannot not yet be quantified, 
including impacts on the ability to raise (and the cost of) capital for network investment. 

                                                
1 Expanding Consumers’ Video Navigation Choices, Commercial Availability of Navigation Devices,
Notice of Proposed Rulemaking, MB Docket No. 16-42 and CS Docket No. 97-80 (rel. Feb. 18, 2016) 
(“NPRM”). 
2 See Expanding Consumers’ Video Navigation Choices, Commercial Availability of Navigation Devices,
Notice of Proposed Rulemaking, MB Docket No. 16-42 and CS Docket No. 97-80, Comments of the 
American Cable Association (filed Apr. 22, 2016) (“ACA Comments”); Reply Comments of the American 
Cable Association (filed May 23, 2016) (“ACA Reply Comments”). 
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Mr. Hilliard confirmed that the proposal, if adopted, would negatively impact ACA 
member companies’ rates, terms, and conditions of existing loans and their ability to raise 
capital in the future for network investments.  He noted that banks serving smaller MVPDs pay 
close attention to the actions of government bodies that regulate their borrowers, particularly the 
imposition of new regulatory burdens that impact their borrowers’ financial circumstances.  Mr. 
Hilliard explained that sizeable new costs imposed on smaller MVPDs through new regulatory 
mandates, such as the Commission’s set-top box proposal, could constitute a “material adverse 
change” which can allow a bank to modify the rates, terms, and conditions of existing loans that 
smaller MVPDs rely upon to upgrade and expand their video and broadband businesses.  
Moreover, these new costs can also impact these MVPDs ability to borrow in future. 

Providing smaller MVPDs a fixed amount of additional time to comply with the 
Commission’s proposal instead of adopting ACA’s proposed relief will not mitigate the impact of 
the proposal on these operators.  Due to decreasing video margins,3 and the uncertainty over 
when and by how much the costs for smaller MVPDs to comply will decrease over time, these 
operators may be less able to comply with the Commission’s proposal by the delayed 
compliance date than they are today.  Moreover, delayed compliance will not solve the problem 
of financial institutions’ interest and ability to change the rates, terms, and conditions of existing 
loans, nor their unwillingness to grant additional credit stemming from the set-top box mandate. 

In closing, ACA reiterated its position that the Commission should refrain from adopting 
its set-top box proposal and from applying it to any MVPDs because it is unwarranted, unlawful 
and extremely costly, but that should the Commission nonetheless move ahead despite these 
obstacles, it should refrain from applying the new rules to smaller MVPD systems.4

If you have any questions, or require further information, please do not hesitate to 
contact me directly. 

                                                
3 As ACA and others have noted, the Commission is statutorily and constitutionally prohibited from 
delegating its rulemaking authority to private standards-setting organizations, as the NPRM proposes; 
rather the Commission must retain the right to review, in a notice-and-comment rulemaking, any 
standards established by such bodies that are incorporated into its rules.  See ACA Comments at 83-85; 
ACA Reply Comments at 42-43; Expanding Consumers’ Video Navigation Choices, Commercial 
Availability of Navigation Devices, MB Docket No. 16-42 and CS Docket No. 97-80, Comments of AT&T 
at 102-103 (filed Apr. 22, 2016) (explaining why the proposals would be an unconstitutional delegation of 
authority); Comments of the National Cable and Telecommunications Association, Appendix A, Theodore 
B. Olson, Helgi C. Walker, and Jack N. Goodman, Legal White Paper, The FCC’s ‘Competitive 
Navigation’ Mandate: A Legal Analysis of Statutory and Constitutional Limits on FCC Authority at 66-69 
(filed Apr. 22, 2016) (explaining that the Commission cannot constitutionally “plac[e] its regulatory power 
in the hands of a private entity.”). 
4 For this purpose, ACA has defined “smaller MVPD system” as having fewer than 600,000 subscribers 
that are not affiliated with either an MVPD serving more than one percent of all MVPD subscribers or an 
MVPD, or any entity with an attributable interest in an MVPD of 50 percent or more, that has a market 
capitalization of greater than $100 billion.  See ACA Comments at 90-91; ACA Reply Comments at 67, 
73-76. 
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Sincerely,

        
       Barbara Esbin 

Counsel to the American Cable Association

Attachment (1)

cc: Media Bureau
William Lake, Chief 
Nancy Murphy, Associate Chief 
Martha Heller 
Steve Broeckaert (via teleconference) 
Brendan Murray 
Maria Mullarkey (via teleconference) 
Kathy Berthot 
Susan Singer 
Lyle Elder 
Anne Russell (Intern) 
Arian Attar (Intern) 
Kelsie Rutherford (Intern) 
Andrew Manley (Intern)

OSP 
Scott Jordan, Chief Technologist 
Jonathan Levy 

OGC 
Susan Aaron (via teleconference) 
John Williams 
Matthew Collins (via teleconference)
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