Received By FCC: Mon Jul 27, 1998 .

2 HESEE 'S N S

SO R

A

Magalie Roman-Salas T
Secretary

Federal Communications Commission
1919 M Street, NW

Room 222

Washington, DC 20554

June 18, 1998

JUR T a0y
Re: Notice of Ex Parte Presentation in MM Docket No. 83-484,/ :

Dear Ms. Salas,
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These communications related to points which previously had been made in written
comments and reply comments in the above-referenced docket. However, reference was
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PP 23—44. and non-enforcemerd may in fact bave Envited e airing

of conroversy.

The Faimess Docurine has become a site of m2jor CONLLOVEISY OVEr the future of
public interest regulation in the United States. The Doctrine. which requires
hroadeasiers 1o air conwoversy and to air it fairly, has been in suspended anima-
yon since August 1987, when the Federal Communications Commission -
announced it would no longer enforce it (FCC Report No. MM.263, August 4.
1987) ! Since the suspension. Congress has persistently wried (0 pass legislation
reinstating the Docuine. In the 100th Congress. it was vetoed bv President Rea-
gan and unable to gamer voies for an override (16, p. 13). In the 101st Con-
gress, legislation failed tw pass, but supporters continue to promote it.
Although major broadcast interests continue 10 condemn it broadcast indusiry
interests have backed of their original fiesce opposidon 10 the Docuine. hop-
ing 1o wade compliance for congressional favor in other legislative battles.?

The Docuine and its corollaries had evolved through regulaton and legisia-
tive language, implicitly from the 1934 Communicatons Act and explicitly from
the 1959 revision of that act and later cournt actons (56, pp. 29-49). It affected
all aspects of informational broadcastng, including public affairs and news pro-
gramming, public service announcements (PSAs), program-length commercials,
advocacy advertising, appeasances by politicians, and political commerdals. 1t
required broadcasters 10 address all sides of 2 public conuoversy in the ¢ourse
Ofdveﬁnprogxammingmd,intheaseofPSMmdpurdmcdairﬁme,to

[y
'Theh.isxoqolfzimssDonnoertgulzxionunﬁlxbeFCCopemdzdockammonsiddi(m 1984
is well summarized in Rowan (56).
1 A Broadeasting editocial (1) lambasied this pesition with irony: “Let the Congyess whigle away as it
will with edilorial diseretion 5o long as it grants 3 Quid pro quo.”
Pauicia Aufderheide is Assisant Professor in the School of Communication, Amefican Univessity.
Washingion. D.C. The research reported in this anticle was supported by 2 grant fiom the Donald
McGanpon Communication Research Center at Fordham U niversity.
Copyright © 1990 journal of Communication 40(3), Summer. 0021-5916/90,$0.0+ 05
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offer free air time to groups with an opposing opinion who could not pay. Its
corollaries also required broadcasters to notify individuals or groups who had
been personally anacked and o offer response time, as well as to provide equal
opportunites 1o political candidates. The suspension affected the central tenets
of the Docuine but did not affect the corollary rules on equal opporrunites for
political candidaies, on balanced coverage of ballot issues, and on personal
anack.

Behindthcbndeovenh&?aimcssoocumeamscvcmlcudzl issues for tha
furure of communications regulation, some of them obscured by the bartle
itself. Primary is the question of whether public interest regulation of broad-
casing coniinues (o be necessary. Public interest regulation is grounded in the
notion that broadcasters hold in tust a scarce public resource and must per-
form some public service and observe certain standards of responsible behavior
in exchange for using it for their own beneft. Questions of scarcity—3a presup-
position of the 1969 Red Lion decision (Red Lion Broadcasting Co. v. FCG, 395
U.S. 367)—and questions of constitutionality mix in this question. Opponents
of continued public interest regulation. who have taken up the Faimess Doc:
uine as the wedge in their campaign, argue that increased outlets for opin-
ion—not only over the air but also on cable and in videocassene form~—make
the scarcity argument isrelevant. They point 0 the lack of such regulation for
print media (although most cities are O ONe-NEWSPaper towns) and call for
an extension of the First Amendment 1o the expanding broadcast medium. Pro-

ponents of public interest regulation argue that broadcasting is, from its origins.

a public trust. If the term is not 10 be purely vacuous, they argue. it needs
concrete and enforceable measures of public service and responsibility, of
which the Fairness Docirine is one.

A second issue is whether public interest regulation is effective as designed.
Broadcasters typically argue that the Doctine merely restates what good jour-
nalists do anyway and that enforcement Qn lead to two negatve effects. One is
arbigary and financially punitive action. brought by quixotc of partisan com-
plaints. Another is 3 decision by broadcasters to avoid the problem. simply by
themselves censoring material that may be considered controversial. This is the
so-alled “chilling eflect”” The Doctrine’s proponents argue that it has a history
of mild and fexible enforcement, most powably evident in the fact that no
broadcaster has ever lost a license for a Faimess Doctrine complaint alone, and
alsoeﬁdemintbemerehandfulofcomplaimsaddressedmwﬁdngbyxhe
FCC&chywitrmeniorcedmereguhﬁon.Thcyﬁmhefpoiruoutmme
Doctrine does not specify the content but merely requires balanced controver-
sial coverage. They therefore dispute the claim that broadcasters avoid conmro-
versy because they fear the FCC, arguing that controversy is zvoided ypiclly
because it is less lucrative than other formats.

Atm:dhsuebmequ&ionorauhomytochmgepoliqdirwdon.
Although the former issues have been used extensively in the congressional
debate over the Faimess Doctrine, the peopelling force behind the campaign
was the strong and ideological push of the Mark Fowler-era FCC 1o deregulaie
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the industy (see 28). Fowler, and his protégé and successor Dennis Patrick,
profoundly believed that the markerplace could far better serve many of the
needs thar regulation had clumsilv arempred to address in a less abundant

past.

Fowler's and Patrick's inquiries and decisions frequenty pushed policy in
the direction of deregulation. However, the FCC is not empowered to change
its congressional mandate on its own. The FCC's actions, on the Doctrine as on
other issues, set up a counterreacdon in Congress, where they were perceived
2s an ideological assault on the public wustee concept and an aggrandizement
of power.? Congressman Al Swift (D-Wa.) put it succinctly when he sad, ata
hearing on the recodification bill, that the real issue was that the FCC had
“defied Congress. The jurisdictional issue has to be dealt with” (61). For both
governmental entities, the Faimess Doctrine became the batleground for this
wider issue, because both parties perceived the Docurine as an issue they could
win. Fowler saw the Doctrine as consututionally fragile, as verging on content
control of broadcasters; and he correctly perceived a soong interest among
broadcastess 10 support a campaign o drop the Docurine, as a precedent-setting
decision in the trend 10 deregulate public interest regulation. Legislators saw it
as an issue thar had explicit advantzges to politicians (particularly in corollaries
that ensure equal opportunities for campaigning politicians, and balance for

3 The debate on the Faimess Doctring is, & its roots, 3 debale gver govermment conirol over 3 public
resource, the spectrury. . . . To balance the limited aumber of opportunizies the public has 10 decome
licensces and 10 provide the public with 3 greater pumber of voices, the Commission has required
these broadcaast licensees 10 act as public rustees. The Fairness Docuine is 3 fundamental requirement
of this public tust . .. The comminee does oot agree with the Chairpan of the Commission, Mr.
Fowler, that broadcas stations should be weated like toasters'. . .the Comminee continues to believe
srongly tha the broadcast marketplace is not 50 coropetivve as 1o relieve broadezsiers of theis public
uust obligations™ (66, pp. 32-33).
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opinions expressed i advocacy advertising), that constirtuents could see 18 fait, Sclr
and thar had explicit backing in previous [egislation. Even those who opposed ®
the Doctrine in Congress could be lobbied on the grounds that if it were to be f:gﬁ
changed, it should be changed by Congess and not the FCC. _ni
Thus the Fairness Doctrine, long 2 minor aspect of public interest regwe made
lation, has become a crudial test case of the future of public interest ment
on In broadcasting. Leaving aside consticutional issues and the ques- f‘_" «

don of authority, the controversy over the Docwine provides one W3y (O 285€sS Ness
the effactiveness and necessity of standing public inrerest regulation that was Deen
designed for an earlier broadcast era. The debate itself exposes the mast POW- linke
erful arguments grounded in expenence that have been put forward so far for saffs
and against the Docuine. The suspension offers a chance © look at the suate of and £
conuoversial programming in broadcasing in the Docuine's absence. Sho
in addressing the efleciveness and pecessity of such regulation 3s seen [(:ib)L

through the Doctrine, this study thus focuses on experiential evidence on the
~chilling effect.” The "chilling eflect” has been the major evidence that the

rule was counterproductive regulauon: the claim has been the most decisive in the s
arguing that the Docuine. rather than fostering conuroversy, had in fact limited evant
x. This scudy Best looks closely 3t the experienual arguments made both for Inder

(Tes =

and against the Docuine. partcularly regarding the “chilling effect.” in the ent
FCC's Faimess Docuine Inquary, opened in 1984 and completed in 1985. This *0_3“
was where the barle was joined berween proponents 2nd OppoNENs of the direc
Doctrine and where they can be considered to have made their srongest argu: g? a

2]

ments. The study then considers the record for controversial prograquming
since August 1987 including 3 survey of stations Whose personnel were promi- fial ¢

Sent in the Inquiry. Such a record ought to reveal whether the absence of the ASSO¢
~chilling efect” has in fact fostered broadcasiers’ appetite for conuoversial pro- [3‘;!:
g‘ EY

In considering this question, it i§ imponant 1o realize that other, related well
changes in the broadast industry have also conditioned choices for or 2ginsk work
conuoversial programmung. Deregulauon nas had both direct and indirect has s
impact on the aspects of hroadaast operation that afect controversial program- Suge

ming. The ECC lifted or diluted many rules delineating how sations were 1o even
serve the public trustee function that they assume ip trade for their station has L

licenses. License periods for radio and TV were extended; commercial time @

limits and regulations regarding children's television were abolished: guide-

unafor(beamoumo(newsandpubuczﬁairscoveagc,andmcrequiremm “The <
tokecppmgnmlogsopencoxhepublic,wexeliﬁed. sasor

Perhaps of most wide-ranging impact was the lifing of the rule requiring @ dox
mwbcmedfaureeymbefmbemgsomuﬁingmismlecmd chaog
zmmmm-mm.wmmm,wmemommme * Demucs
UnitedSmsrndbeenmded.zquarwofmoscmore:hmonce(27).Suuon f,,:‘

; crading brought in managers without the waditional grounding in broadcast- chang
ing’s public service tradition. “The only difference they see berween their that ¢

licease and 2 hamburger franchise,” noted public intesest lawyer Andrew d(;m“

3)
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schwartzman acidly, “is that the one from Burger King isn't free” (59). The
mergers-and-acquisitons furor also affected the networks, inaeasing debt loads
and precipitating a wave of budget cuts.

The signals sent by such deregulation and FCC offcials’ public declarauons
made areas such as news. public affairs, community affairs, and equal employ-
ment opportunity offces prime arges for budget cuts. The effects on venues
for conuroversial issues were marked. A 1987 study by the Radio-Television
News Directors Associaton (RTNDA) showed that news staffs and air time had
been cut in major markets, for both radio and television; many news direcrors
linked the cuts with deregulation (22). A 1588 RTNDA study showed that news
saffs a1 many television stations in the ffty largest markets had been wimmed,
and nearly half the independent statons had no one working in news (60).
~shorichanging the Viewers,” a study by the Nader group Essential Information
(23). found that while toal news programming had inageased since 1975, local
public affairs programming had decreased, perhaps by 39 percent, since 1979.
(Its assessment probably overestimated current public affairs coverage, since
the study was forced, in the absence of regulation requiring open books or rel-
evant FCC studies to maich previous ones, to rely oo TV Guide listings.)
indeed, 15 percent of ail sations had no’news on the air at all in 1588; newer
entants to the TV markerplace carried the east news and public affairs. The
logic of such choices is indicated by the remark of a CBS affiliate public affairs
director in North Carolina 10 Essental Information: “You can sell commercials
on an hour of Lifestyles of the Ricb and Famous 3 whole lot beaer than an hour
of a public affairs show."™* Also slashed have been positions for broadcast edito-
rial directors, refiected in the membership of the National Broadcast Editorial
Association, which declined from 104 paid members in 1986 to 79 in 1988,
largely due to manyt siauons closing down their editorial functions (24).

The majos nerworks have all undergone cutbacks in news deparunents. as
well as in sundards and practces and in minority-telated affairs. Az NBC, whose
workforce was reduced from 1.400 to 1,000 (37). network president Bob Wright
has set profit-making goals for the money-iosing news deparunent. Wright has
suggested charging gUCSS On the “Todav" show for their appearances and has
even suggesied, perhaps hypotheticaily, abolishing the “Nightly News." NBC
has launched 3 prime-time news show produced in conjuncrion with its enter-
uinmemnt division (15, 39).

*The m-compusrccrcpons&om 1979 with local TV Guide repocts for 3 sample of 217 TV
sations from 1988. The study was harshly criticized by RT.\’DA.comdyixm&:asd\eswd?ddmed
o document the effecss of removal of the Faimess Doctrine. However, RTNDA charged that the
changes in programming related 1© market conditions, which are of course affecred by deregulation.

+ Denrerlein (21) notes that editorial writers “know that our survival is inexorably linked 1o the person
« the top. Withou 3 general mg«ammupholdsasmsoc'scommimmto editortals.
who sands behind mmdnbceddim‘mmcmﬁnuslomppoccdnomacspiwme
changing economia of television, we uc winerable. The diminished ranks of the NBEA suggest
lh:(dﬁsbteedo(mzmge:ism.rderloﬁndtb&chys.‘\swlcﬁsimcmmasugcof:namn'w
dominated by tight fscal management, the editorial position is often squeezed out of the pictuse”
(p- 3). The NBEA. by the way, had suongly supponed the revocation of the Faimess Doxisine.
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After tbe Fatrness Doctrine

as nuclear waste —but about which only 2 minority is already well informed
and organized

Changing trends and styles in news and public affairs coverage alarm some
in the industry, particularly in radio, which has long distinguished itself in the
informational marketplace with its relationship with the comimunity. Robert
Benson, vice-president for radio news a1 ABC News, recentlv decried the shont-
tern thinking thar leads some radio sation owners and operators iy this erz of
broadeast deregulation™ 1o reduce news and information “in favor of less costly
music and enterainmment scheduling™ (3).

Assessing changes in coverage of controversial issues has been otherwise
complicated by deregulation, particularly the relaxation of the requirenent 1
keep program logs open to the public (aithough many breadcasters sill keep
such logs for business purpcses). When Essential Information asked stations
and networks for their program logs in 1988, 97 percent of the 1,017 stations
refused 10 open their logs. One Fox affiliate news and public affairs director
said, “Whar's in it for me besides wasting my time?" (23, p. 14).

Even using rough measures, however, it is clear that the markertplace for con.
woversial programming has changed substantially with broad, deregulation.led
changes in the marketplace. Nonetheless, the fierce debate over the Doctrine is
iself evidence that both broadcasters and public interest advocates have seeq it
a5 an important conditioning factor on controversy. The reason may lie in the
simple fact that the Doctrine, while only one smal} piece of the public interest
regulatory structure, provided a unique tool for the public to gain access 1o and
influence broadcast programming.

The Fairness Doctrine Inquiry opened by the RCC in 1984 showcased
the arguments pro and con, and offered concrete evidence specifically
for and agalnst the “chilling effect ™ It is important to note that the FCC
itself launched the Inquiry with a sharply ideclogical edge. In 1981 the FCC
had called for legisiation to repeal the Doctrine,® but in the intervening vears,
proposed legislation (e.g., $.1917, sponsored by Sen. Bob Packwood; 63) had
only suengthened congressional support for it (see 7). The Notice of Inquiry
announced the FCC's intent 1o “reassess the wisdom of applying general fair-
ness doctrine obligations to broadcast licensees.™ In an extended argument, the
Nodce of Inquiry detiled its assertion that “a preliminary analysis” indicated
that “continued adherence 1o the doctrine might be contrary to the public
imerest and constitytional principles.” It further asserted that the Commission
would take an advocate’s role: “We have set forth what we believe are some of
the srongest arguments against retention of the faimess doctrine in the hope
that, by proceeding in this fashion, this will in tumn generate submissions of the
most compelling reasons for its retention™ (25, pp. 1-2). The Notice of Inquiry
alone stirred the ire of Congressman John Dingell (D-Mich.), who said imme-

¢ Chaimman Mark Fowler said, “This is the time to strike dowm the government’'s role in determining
what people see and hear” (ACC Report No. 5068, September 17, 1581).




JUN-18-1998 15:18 PR

Journal of Communiscation, Summer 1990

diately, “If the Commission is locking closely at the Faimess Docuine, I'm
looking closely at the Commission” (40).

The Notice did in fact draw 2 wide range of responses, especially in the
broadcast industry, where the issue was seen as a precedent for creating even-
rual parity with print media (and thus abolishing the public trustee concepr).
Commenus drew 25 flings against the Doctrine (two qualified, clling for refax:
ing of Doctrine corollaries on the grounds that the FCC did not have power to
repeal) and 31 in suppon (one q‘u:]iﬁed, calling for relaxing of a corollary).
Reply comments drew fve filings against the Doctrine. Twenty-one organiza-
tons and groups of individuals fled reply comments in support of the Doc-
aine—one fling alone consisting of 66 nonprofit, labor, educational, and
broadeasting organizations—and there were 22 individual Alings by law stu-
dents.’

Thus, the majority of comments supported the Doctrine. Most of those
opposed were broadaast indusuy interests, both commercial and public
(although not all supported revoking the Doctrine. and Group W—a longtime
supporter of the public trustee concept and the Fairness Doctrine—endorsed
it). Supporting the Doctrine were public interest groups and nonprofits ranging
from the Nauonal Rile Association to the Natjonal Cealition for Handgun Con-
wol, mainstream religious organizations, pardsan politcal organizations such as
the Democratic Nationa) Committee, conservalive organizatons such as the
American Legal Foundation and Accuracy in Media. and corporate voices such
as Mobil Oil and the Glass Packaging Instirute.

Although the hardest case against the Doctrine was the “chilling effec.” the
concrete, anecdotal evidence—as opposed 10 cpinion surveys—that breadcast-
ers produced o demonstrate that effect was sparse and repetitive throughout
the flings. The NAB's comments included a study that incorporated most of
the examples cited. It anthologized 45 examples of the “chilling effet” gar-
nered from imerviews, congressional testimony, legal proceedings. and pub-
lished accounts (49). Although it was the most complete record to dace of
broadasters’ documented complaints about the Doctrine, the NAB study had
inheremt weaknesses. acknowledged in the study itself. It was put under squ-
uny in reply comments as well.

The towl number of cases was really 39, not 45, since several dealt with the
same case. Examples were drawn over 2 period of 20 vears; only 11 had not
been previcusly considered and rejecied as evidence of the “chilling effect” in
other forums. Eleven of the examples merely asserted, without demonstrating,
the “chilling effect,” and some examples demonsuated caution not necessarily
atribuable to0 the Doctrine (43, pp. 27-29). For instance, an anonvmous broad-
aaster said, “There have been times here and at other stations where I've
worked, when we have been very careful of how we handled an issue” (49,

¥ See also 10 extended interview with Dingell (6) in which he said, “Repeal of Qimess and cqual tme
is oot 3 mauer shich is subyect 10 negotiztion.”

* This count is taken from the FCC's public records of the docker, which appear w be complete but
whase internal arganization is confused enough 10 leave room for doube
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.example no. 6, p. 7). Some examples demonstrated the opposite of 2 “chilling
efflacL” For instance, in the NAB's second example, WCCO-AM in Minneapolis
aired call-in shows at the urging of environmentalists, after 2 power company
placed ads promoting the construcuon of a power line (10, pp. 56-59; 43, pPp.
30-43). Thus, the Faimess Doctrine in that case encouraged the airing of con-
woversy. Finally, in several cases where broadcasiers demonsuated “chilling
effects,” it was not the Faimess Docurine but rather such regulations zs the per-
sonal amack or political editorial rule that had intimidated them.

1n the NAB's study, breadcasiers did demonstrate that dealing with public
responsiveness 10 controversial programming could be ime-consuming and
that offering response time (one of several optons, under the Doctrine, for 2
broadcaster to provide balance) could impinge on editorial control. WCCO's
Curtis Beckmann, for instance, complained that airing indusuy ads had resulied
in 2 Bood of aalls. "We were out of control,” Beckmann said. “The power com-
pany and environmentalists were in control” (49, example no. 2. p. 3).

Broadcasters' complaints inadvertenty reflected an endemic probiem
with controversy in commerdal broadcasting, with or without the Doc-
trine. Most people rarelv have an informed opinion on 3 conwoversial issue of
public imporance, especially undl it has been widely aired in the mass media.
Those who do, however, usuallv are intensely invested in their viewpoint
Sound marketplace logic argues for airing programming of grearest appeal 1
the greatest numbers. This is precisely why marketplacecomrective regulation
on conwroversial programming had so long been considered imporant by pub-
lic interest advocates and by those concerned with controversial issues.

Broadaasters also demonstrated, when they dealt with issue advertising.
another problem thart exists with or without the Docirine. Broadcasters sug:
gested that the Fairmness Doctrine inhibited them from freely airing issue-on-
ented advertising. (They are not and were not required to carry issue advertis-
ing: Columbia Broadcasting Systems v. Democratic National Committee, 412
U.S. 94 [1973}) Indeed, in 3 1984 FCC decision against the Meredith Corpora:
tion, the FCC found a station in violation of the Faimess Doctrine for accepung
issue advertising on nuclear power without providing response time. aithough
obviously the station had nox been inhibited by the Doctrine from accepting
the ads in the first place (Syracuse Peace Councilv. Television Sianon WIVH,
95 F.C.C2d 1389). (This decision was widely seen in the public interest com-
munity as 2 calculated choice, in order to provide 2 court test of the Fainess
Doxctrine that its opponents—including FCC head Mark Fowler—would win.)
A member of a public relations firm told the NAB, in remarks included in its
Inquiry fling, that issue ads produced for the American Association of Retired
Persons on the subject of the rising cost of health care had been refused by
stations, who, the advertiser believed, feared they would have to air “the othet
side” (49, p. 10).

Broadcaster resitance, however, was not necessarily driven by the Doctrine.
For insance, Mobil offered to pay for response time in order to get its ads on
the air (thus undercutting the station’s motive to reject it under the Doctrine),

3 \
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and broadcasters sl refused. They also rejected ads about the national debx, oppose ¢
sponsored by Peter Grace, without calling the Faimess Docurine into play (14). the issue
Broadcasiers have swong market-related motives to steer away from controver- the FCCe
sial issue advertising, With or without the Docrine. Yhen a brcadcaster in notbce
chooses (0 air issue advertising, the contens is outside journalistic conol but plaines in
mzy be perceived by audiences as pant of the sation's public affairs agenda. less than
This fact leads some market-savvy broadcasters to shy away from issue advertis- ton (56,
ing on parucularly inflammacory SSUCS. surveyed
Therefore. some of the broadaasiers’ complaints, while addressing incidents tioned eve
upon which the Doctrine impinged, alsc dealt with problems that plague Broadc
responsible broadcasters who also must carefully consider the borom line and sometime
audience habits. The evidence presented by the NAB to the FCC demonsuaung thar carrvi
a “chilling effect” did not distinguish enduring marketplace pressures against separate ¢
airing controversy from the pressures broadcasters felt fom the Docuine. placing fu
Broadaasters also demonsirated. in the NAB study, 2 casual and often errone- strated ¢o.
ous understanding of the Doctrine. Karen Maas, vice-president and general the Apanc
manager of KIUP-AM and KRSJ-FM in Durango. Colorado, “believes,” noted
the study, “'that many broadcasters are confused by the Faimess Doctrine and Public in
the way it is enforced, and so they avoid covering any issues that may be con- the Fairn
woversial that might cause trouble with viewers or the FCC” (49, example no. larly whe
7, p. 8). Other examples merely demonstrated ignorance, someumes il high the Maine
levels. The study quoted congressional testimony by Jay Crouse, president of Groups, C
the Radio-TV News Directors Association, in which he cited a decision against ment, the
covering a conuoversial open housing issue: *The emotion of the issue, cou- bama all ¢
pled with the number of groups with varying viewpoints that sprang up o par their view
ticipate just militated against opening the doors of our studics to the parade of Doctrine,
groups and individuals who would be demanding 2 'fair’ hearing under the rrine] will
Faimess Doctine” (49, example no. 29, p. 43). The emotion aroused by 2 con- ming that
goversial issue in which many organized groups are invested is, of course. which we
likety to provoke a strong COmMMUAILy reaction with or withoui the Doctrine. The mo
Other broadaasiers confused the equal opporrunities and political editorial by the Put
rules, both corotlaries of the Doctrine (63, pp. 35-36). . which con
This joose understanding of the Faimess Docurine accords with Goldoff's @siers 10 ©
study of breadeasters in New York City in mid-1988 (33). Mo, she found, did the examp
not know that the “first prong” of the Faimness Doctrine mandated the coverage firmed in ¢
of controversial issues. not merely the balanced coverage that the “second usually arc
prong™ requires. A third were vague ot wrong in their definition of faimess. time tvpicz
Thisty-six percent confused faimess with the equal opportunities requirement . did, 20d w
appﬁablezopouualandidznes.Momzhmone-dﬁrddidnotknowrrmthc issue adver
Doctrine applied w0 public affairs programs. appropriate
Mznybtmdose:sinmemquiryﬁlingsalsoprot&cdmelcglmdﬁmndal " one-sided -
burden of the Faimess Doqrine, citing, especially, the case of NBC, which had - tons Rese:
spent $100,000 defending itself in the 1972 “Pensions” case (Nanional Broad- time o0 rac
casting Co., Inc. v. FCC, 516 F.2d). However, no quantitative evidence for the alternative
industry 2s 2 whole was provided. The “Pensions” case itself was highly unu- shows on t
sual because NBC had used 2 high-risk lega! strategy and had chosen 0 . Other nc
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After ibe Faimess Docmine:

oppose the FCC's atempt (o terminate the litigation. (The FCC had argued that
(he issue was moot [NBC V. FCC p. 1130: see also 63, pp. 17~19.)) By contrast
the FCC's own records show that few Fairness Doctrine complaints result even
in notifications 1o stations. Out of some ten thousand Faimess Doctrine com-
plaints in an election yeat, eight 10 nine thousand of which were phone calls,
less than ten complaints typically were ceferred back to sations for considera-
ton (56. pp. 51-53). Goldoff's susvey found that for 91 percent of the stations
surveyed the Doctrine had cost linde or nothing and that only two stations men-
toned even the potential costs of Doctrine -related complaints (33, p. 13).

Broadcasters thus made an eloquent Gse that airing CONLLOVersy involved
sometumes-unpleasant eptanglement ith Cross-curents of public opinion and
that canrying issue adveruising in parucular entailed special risks. They did not
separate out the marketplace clements of such probiems, however. wpically
placing full-square biame on the Faimess Docuine. They furthermore demon-
srated confusion over the clements of the reguiadon, and they usually argued
the fnancial and legal burden in the abstract of by one arypical example.

Public interest groups, on the other haod, showed that in specific cases
the Fairness Doctrine had been 2 upique tool 1o widen debate, partico-
larly when issue advertising was aired. Public interest groups including
the Maine Nuclear Referendum Commigee. the U.S. Public Interest Research
Groups, Common Cause, Asheville Musidians and ArUss for a Sane Environ-
ment, the Kenrucky Fair Tax Caaliton, and the Safe Energy Alliance of Ala-
pama all testified thal the Faimess Docurine had enhanced their ability to get
their viewpoints on the air. The Amenian Heart Association, in support of the
Doctrine, noted, “We are also concerned that the potendal {without the Doc:
trine] will exist for television and radio stations 10 sy I~vaY from any program-
ming that might adversely [ajfect thexr advertising sponsors. This is something
which we have noted occurring in the print media™ s, pp. 7-9)-

The most complete anecdowal tecord for public interest groups was provided
by the Public Media Center. It drew on its resource book, Talking Back (54),
which conuins some twenty examples of successful citizen pressure on broad-
casters (0 widen debate on controversial issues of public imporance. Most of
the examples deal with ballot issues (which sill fall under regulation, as con-
frmed in 51), such as rent contol, utilities invesuments, and smoking bans, and
usually arose in response to issue adventising. Groups pressuring for response
umecypiallyknewmoreaboutd\eraimesoocuinemmcbmdasas
did, and used it suategically. In several cases, groups worked eithet t0 block
issue advertising from the other side of 10 g€t response tme. Either result was
appropiate for the issue group's interests, and in either result the airing of
one-sided views of conuoversy was avoided (55, p. 9. The Telecommunica-
tions Research and Action Center (TRAC) cited its success gaining response
Gme on radic when a telephone company placed adverusing promoting an
alternative billing method. TRAC had also spurred stations to produce news
shows on the issue (62, p. 9).

Othet nonbreadast intesests 5o cited the uility of the Docuine. Mobil's

o
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comments urged the preservation of the Doctrine because broadcasters “have
not only determined (o be the judge of what Mobil could or could not sav, but
they have also exercised their exuraordinasy power arbitrarily, without regard (©
either balance ot faimess.” The filing noted, “Mobil has been able 10 exert lim-
ited pressure on the broadcasters who, in some instances, Mobil believes, have
responded with better coverage of speciSc issues—bener because of the pres-
enation of conflicting viewpoias—and beaer because they have made nail-
able to the public more, and more varied, information.” Mobil criticized the
frailtv of the Docirine but said it “is certainly better than nothing™ (46, p- 5).
The Nagional Rifle Association declared its interest in preserving the Docuine
on the basis of its acuve involvement in ballot issues: “In all of the cited
instances. NRA and its affiliates found that broadcasters’ willingness or unwill-
ingness to address the pending ballot issues was scrongly affected by the dic-
artes of the firness doctrine and its ancillary docurines, rules and policies™ (50,
p. 3). People for the Amencan Wy noted that during i 1981 Media Faimess
Project response tme was repeatedly won for views opposing those of religious
broadaasiers on issues such as the nuclear freeze (52, pp. 1-2).

Other Faimess Doctrine advocates argued from other premises 3gainst the
“chilling effect.” Some argued from the absence of evidence, saving that the
burden of proof was on the FCC (4, p. 14). Henry Geller and Donna Lampent,
whose Washington Center on Public Policy Research has acted as pro bono
legal service to many public interest groups, argued that examples of govem-
ment anempss 10 use the Doctrine o “chill® critical journalism were nX per-
suasive, in comparison with the positve effects of the Docrine, since the gov-
emment. Dy contolling licenses, had many other effeciive means of “chilling”
such endeavors. Thus. they argued, removing the Docirine would not remove
the threat of government manipulation. but only the Docrine’s beneficial
aspects.’

The FCC's Report and Order (26), while judiciously argued, boidly con-
firmed the ideological tone of the Notice of Inquiry. The FCC accepied without
qualifcation individual anecdotal comments of complainants in the NAB study,
but either dismissed or regarded as evidence of a “chilling effect” anecdoual
arguments in its favor from nonbroadcasters. It also dismissed pro-Faimess
Doctine tesimony from broadcasters as not indicauve of conditions in the
indusay as 2 whole, while regarding scanered anecdoul evidence over a
rwenry-vear period against it as typical. It found surategic use of the Docrrine.
such as practiced by the Public Media Center, 10 be censorship, because bread-
asters mav have decided not 0 cany one-sided issue adverusing for fear of
having to offer the other side (26, p. 35425). It sanctioned ignorance of the law

*“So long as the public inkerest licmsing/regulaiory scheme is maisuined along the curren line.
elimination of the Faimess Doctrine will 20t insulate broadeast joumalism from U possibilisy of
5W6mmmmmmeeyewwdpublicm«&ilmsuchas“LBT-‘l"
[Uﬁeaxofﬂz}amws..mmatamanylwiulkmml%ummoocuw
because of racia) and religious discrimination in its news and public affairs} =il be left without 3
reredy” (32. acxe 4, p. 10).

2026629634

su

P.

12~

18]

5
nper e 2

by saving
sented dc
The F(¢
for balan
expenses
ciples (2t
operating
dismissec
factbe a:
However.
were gen
of routine
at other s
we hand!c
space for
sauon, cc
suppresse
FCC also .
because o
in fact ajre
The inc
ests—broz
of anecdor

gress, wh

One test «
records o
Doctripe.
ers release
in the Inq

To comg
Doctrine, |
AM, TM. ar
directors a1
1985 fling.
reasons. SO
by ex-net=
were excer
ownership
tdon (KOL»
inment. A

* The Gilure o
has cremed ¢
ipeech added

.- Gnding” (6a, ¢

39



JUN-18-1998

broadcasters “have

or could not szy, b 3
’-}Y,Witbouzmm
*en able 10 exert linp.

>thing” (46, p. 5).
rving the Doctrine
1 of the cited
lingness or unwill-
fecied by the dic-

s and policies” (50
81 Media Fairness
’%){Msc of religious
Tuses 2gainst the

. saving that the
‘ed as pro bono
mples of govemn-
M were not per-
ne, since the gov-
eans of “chilling"
-’ould not remove
e's beneficial

2. boldiy con.
- accepred without
fecr™ anecdomwl -
| pro-Fairness
ditions in the
2nce over a2

f the Doctrine,

{p, because broad-
ing for fear of
orance of the law

long the current line.
rom the possibility of
re such s WIBT-TV
5 under the Doctrine
witl be jefk without 3

After tbe Fairness Docmine

py saying that “broadcasiers are ndt lawyers” and found that the evidence pee-
sented demonstqated that “the faimess doctrine chills speech.”

The FCCappezrcdcobeUevemmeccstso(d&hngwiLh public demand
for balance in such situations were above and beyond the stadon’s legiimate

nses, and argued tha the financial burden could thwant construtional prin-

cples (26, p. 35426). Arguments that these cOsT qy be seen as legiumate
operatng cxpenses for 2 public trustee in 2 community-oriented service were
dismissed. The FCC read the NAB's study as showing that "these ¢osts can i
fac be a signibcant inhibiung factor in the presenation of conuoversial issues.”
However, of the NAB examples the FCC report used to ilustrate this point, wo
were general staiements (“His news saff avoids conipoversial issues as a maner
of routine because of the Famess Doctrine”; “There have been tmes here and
at other stations where ['Ve worked. when we have been very careful of how
we handled an issue™) given anonymously. One was an example of expanded
space for controversial issues; and another was hearsay evidence from another
staton. combined with complaints about paperwork but 1o direct evidence of
suppressed speech of financial constraint (49, example nos. 4, 6, 18. 20). The
FCC also cited as examples of constraint on controversial pProgramming,
pecause of fear of governmenal sanction, wo cases in which broadcasters had
n fact aifed conuoversial programming (26, p. 35426).

The Inquiry thus showcased the partisan opiaions of two opposing inter-
ests—broadaasiers and public interest advocates—who displayed similar kinds
of anecdotal evidence. It appeared. cerwinly to an gy majority group in Con-
gress, 10 have resulted in 2 partsan reading of the evidence.®

Ope test of the validiry of the FCC interpretation would be to compare
records of broadcast activity before and after the suspeunsion of the
Doctrine. If the Reports interprewation is cofrect. one might expect broadaast:
ers released from an onerous regulatory purden—particularly broadcasters vocal ;-
in the 1InqQuiry—TO 2ir CONLrovessy previously “chilled.” ‘
To compare broadcasters’ performance before and after the suspension of the
Doctrine. I conacted 17 broadasters from 14 broadcasung stations—including
AM. FM. and TV sauoos, in large. medium. and small markets—where DEWS
diseciors and general managers had made specific personal claims in the NAB's
1985 filing. Other examples from the NaB study were ineligible, for various
reasons. Some comments were anonymous; others were hearsay, Of COMUDENTS
by ex-nerwork officials ot general statements by network broadcasiess; some
were excerpts from FCC proceedings. All but one station was under continuous
ownership since the original complaint documented by the NAB, and that sta-
tion (KOLN-TV, Lincoin, Nebraska) had vigorously pursued community ascer-
rinment. Although in some Cases the original complainant had left the sa-

» ~The faiture of the Commission (o:ppmdaz:umrormzlzndmfomzl use of the faimess Docine

has created CoUNUESS OPPOMTUAILICS for expression. 3$ well s its failure w @ke e 2cCOUNL the
speech 20ded by unconicsed compliance with the Docurine, toally undermines he Commission’s
finding™ (64. p. 20: similas language o<curs in 66. pp. 27-28).
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‘ After the
ton—seven respondents were whe original complainant, six had worked with John Q. ;
the complainant, and four were their immediate successors—ail the interview: more bec
ees had continuous experience in broadcasting (most at the same place) Thito
within the last four years." fied in ge
These broadcasters were asked if they ¢ould provide a single example of absence «
conuoversial programruing they had aired since the Docurine's suspension that manager
they would have avoided before, if they had personally found the Doctrine to sial progy
have 3 “chiiling effect,” and what their sations’ current policy on issue adver- caution v
tising was. All but one were unable to provide a single example of controver- Docrine
sial programming they would have been unable or unwilling to do before. ence in -
Thinteen of the 17 broadeasters said that they had not found the Doctrine to town met
have a “chilling effect”; one other absiined. and another said he thought “we ings has
might have been 2 little more cauuous™ under the Doctrine but was unable to they ha\;e
demonstrate how' that caution had been exercised in practice. Issue advertising sired tho:
policies varied widely, tesponding to marker forces. we woulc
Only in one case could a broadcaster name a single program that had been particular
aired since August 1987 that would not have been when the Doctrine was in therefore
force. J. T. Whitlock, president and general manager of Lebanon-Springfield fer.
Broadaasting in Lebanon, Kenrucky, had submiaed in congressional testimony AL KH
that his station had avoided editorializing on a ‘‘very unhezlthy situauon” Docuine
because "1 simply could not afford 1o put my tockholders in the pasition of sons (49
having to spend huge sums of money to prove we were right” (49, example (the satic
no. 22, p- 29). Since the 1987 FCC decision, he said, an open-mike program on the Doctr
one of his radio stations %as able 1o address a controversy surrounding the res- story, but
ignation of Lebanon's mavor, precipiaated by a lemer the mayor had written to CXPCDSG ‘
the city council. Whitlock got a copy of the leqter, read it on the air after calling £d Hin
the mavor for comments, and solicited comments; he followed it with on-air fed in Se
talk about the city council’s refusal 1o accede to the mayor's demands. “Before the Milws
_ the end of the Faimess Doctrine, I would not have run this, even though it was the qayor
in the public interest,” he said. 21-22). K
Whidock also noted, however, that his disagreement was nevet with the Doc- concem ¢
uine itelf but with “the general public’s perception of their nghts and our we sufere
obligations ” The listening public in the Lebanon area is now aware that the
Doxtrine is no longer enforced, said Whitlock. because "we ve seen 10 it thar Broadcas
they knew it—we gave plenty of news coverage” 1o the FCC's decision. “"Now from the
i supporth
" lnrerviewed were Paul Davis (19). Ed Hinshaw (38). ). T. Whitlock (70), Don Gale (30), Ravmond WCCO-AN
S23di (57), and Dean Mell (44). all NAB complainans who cootinue t work in broadcast stations: cem after
Rich Cowan (17). Jim Kokesh (41), Bob Warfield (69). John Morris (47), John Nackley (48), 20d Docuine
Bob Brenser (13), all present or past colleagues of NAB complainans and succassors to theny; John leamned o
Dermey (20)-. Bill Polish (53), Tum Williams (71), and William Cummings (18), all successors © waves, you
NAB complaimants; and Curts Beckmann (8), 2 complainant who has left sanon managemens Of RS
these people, oaly Whitlock was abie © give an exampie of progracuming that might not have been mwu
possible under the Fairmess Doctine. {(Bob Breaner said the question was umanswerable, becsuse things” (8
& would be seff.indicting under the forner regulstion ) Only two people said they had personally different a
expenienced a “chilling effect”. Whitlock and Beckmann. (Brenner again absained, for the ame public tru
feason) 5 o cated new
3 -
;3 .
® i 2
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John Q. Public says, ‘There's no point in harassing this poor broadcaster any
more because there's nothing we can do to him,' " he said (70).

Whitlock's example was the only concrete case, but other broadcasiers quali-
fied in generalities their remarks about the lack of expanded conwoversy in the
absence of the “chilling effecc. " Raymond Saadi, vice-president and general
manager of KHOM-FM and KTTV-AM in Houma, Louisianz, said that controver-
sial programming was once done ar his statior “with a certain cautionary ait—
caution was e operating word.” However, “I don't think the absence of the
Doctrine, as far as community, local or public affairs has made 3 great diffes-
ence in our behavior.” Programming—particularly 2 live interview program and
town meetings aired live—has not changed since. The substance of town meet-
ings has, though: ""We would cover somme town meetings before, but of late
they have had some very lively meetings.” When asked if he would have not
aired those meetings when the Doctrine was in force, he said, “I doa't think
we would have handled it any differently under the Fairness Doctrine in that
parucular issue, because we saw it a$ an imponant community issue” (57). 1t is
therefore difficuit to see how Saadi's previous caution and current behavior dif-
fer.

Al KHAS-AM in Hastings, Nebraska, John Powell had endorsed anti-Faimess
Doarine legislation as cited in the NAB study but had been vague in his rea-
sons (49, example no. 37, p. $4). Jim Kokesh, who had worked under Powell
(the station has been under the same ownership since 1940), said: “The end of
the Docxrine has nox changed our viewpoint, as far as airing both sides of the
story, but it means we don’t have to spend so much energy and tme and
expense ¢ uncover a viewpoint that is not prevalent in the area™ (41).

Ed Hinshaw, manager of public affairs at WTMJ-AM in Milwaukee, had test-
fied in Senate hearings in 1984, recalling a Faimess Docirine complaint filed by
the Milwaukee mavor aftes three Jocal sations broadcast editorials aitical of
the mavor, city officials. and local labor union leaders (49, example no. 18, pp.
21-22). He now said that programming had not changed, buy “we do have less

concern now that we'll have to pav money for the kind of frivolous complaint
we suffered in that cse” (38).

Broadcasters who were unable to point 10 opportunities that release
from the “chilling effect” had provided for them were not necessarily
sapportive of the Doctrine either. For ingance, Curtis Beckmann, who as
WCCO-AM's news director had weathered a barrage of environmentalist con-
cem after airing 1 utility company’s ads (49, example no. 9, p. 2), felt that the
Docurine “had its desired effect. It pistol-whipped an entire profession, and we
learned over the years not to make waves, by and large; if you're going 10 make
waves, you'd better have 2 big company and a couple of lawyers. And I don’t
think you'll perceive much change a1 all; we don’t know another way of doing
things™ (8). He also noted, however, that broadcasting newcomers may have a
different artitude. (Beckmann himself is no longer direcdy concemed with
public uwustee responsibilities, as the president of 2 company that sells syndi-
cated news prograraming.)
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Cownn (17) said. “We're not sure but the pendulum might shift back =
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Some broadcasters suggested that it might be impossible o demonstrate now, not
expanded controversy as a result of the August 1987 dedision, because of fear FM in Du
of self-indicument for the pertod when it was enforced and because of continu- in effect. .
ing unceruinty about the Docuine’s fate. In Charleston, West Virginia, WSAZ- tion from
TV executive news ¢ditor and past chairman of RTNDA Bob Brenner said that them 10 ¥
specifics would always be hard to find, because “nobody wants 1o stand up and from airin,
say. | didn't want 1o cover this issuc because ! was afraid someone would com- trine, bug .
plain. . .. It's no easier to answer what we are now doing, becuse you almost law, althot
confirm-that. yeah, you were chilled out of the story in the past.” In his capac- Busines:
ity as RTNDA chai, he said, he had heard “stories from 2 lot of small- and in program
medium-market news directors about issues that they chose not to cover in Spoiane, Y
depth in the past, at least panlv because they feared one side oc the other decision, t
would make 3 Faimess Docuine complaint and they would end up costing future” (17
their stations a lot of money.” But he was unwilling or unable to provide any of the com
concrete examples (13). In two cases broadcasters suggested that the unce- the Doctrir
solved sate of the Docurine. given congressional action, may make broadcasiers Jemauaa] u
wary. For insta
Most of the respondents denied personally suffering the “chilling efect” NAB study,
when the Doctrine was in force. Typical was the comment of Bonneville Inter- uine, they »
nauonal's Don Gale in Sait Lake City: “The Faimess Doctrine never inhibited stations do
us from aay subjea” (30). Dean Mell, news director at KHQ in Spokane, Wash- conwol; ‘W
ingron, had filed 2 satement during 1983 legislative debate, saving that the Al WDIV
many FCC documents interpreting the Doctrine were “self-defeating because after the stz
they may inhibit me from vigorous jourmnalism™ and citing the costs 1o a com- Detroit Ciny
peting station that suffered a license challenge (49, example no. 20, pp. 25- reply becaw
26). "1 can't tell any difference in the newscasts [since suspension], but then we field, news .
never shied Tway from conuroversy,” Mell now said (44). Az €CCO-AM, which azions (Kon:
had weathered protests by environmental groups after carrving a utility com- ‘ issue¢
panv’s issue advertising, curent news director Bill Polish. who came from long whenever ar
experience & KCBS in San Francisco, said: “ don't think I've ever seen 3 chill- (69).
ing effect on a conuoversial topic, and there's no effect that | can see here at KTIVs Rz
WCCO. Ia a philosophical sense | applaud the demise because my newspaper ar ume whe
brethren don't have 10 deal with it, but I personally have never felr the chilling fo. 31, p. 46
effea” (53). The broadcasters’ opinion that the Doctrine did not inhibit them programs, “t
accords with the TV news directors at Group W, who in a 1989 internal survey who is so far
responded thar “pone was ever inhubited by the faimess doctring in covering At WINZ A
news and public affairs” (34). Ceeded a ger
Several believed that the Docuine did not have a “chilling effect” generally rate-hike
and may even have been useful. News director Bob Warfield a1 Dewoit's WDIV- 21, pp. 27-2¢
TV said, “It was 1 fine docurine and document and served us well. . . . Some “We were ou
people maybe used to0 hide behind it when it was in force, and may be hiding calling the ds
15 directed nc
“John Nackley (48) said. “Per se it's ied but then ir's really nor—the Congress under Congressoaad poanizations
Dingell and others have aaempred duning the Rezgan administration to codify the Faimness Docteine. Oundauonj
50 even ihough it has been liked, mest broadcasters will consider the Doctrine @ be in force. ™ Rich ton is 2 class,
. ations thar ;
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now, not to do what is responsible” (69). john Nackley of KIUP-AM and KRSJ-
#M in Durango, Colorado, in fact, continues to act as if the Docrine were still
in effec. A 16-year veteran there, he had aken over the general manager posi-
ton from Karen Mazs, who had told the NAB the “Faitness Docuine cuses
them to think twice.' " He said. "It does not hinder me, and didn't before,
from airing congoversial programs. . .. ] don't hide under the Faimess Doc-
trine, bur 1 don‘tneedjt.'memaremdeforzhosewmcan‘tabidcbythc
law, although this is a great profession” (48).

Business reasons seemed to overshadow regulatory restrictions or relaxation
in programming choices. Rich Cowan, community affairs direcior at KHQ in
Spckane, Washington. said, “We're expanding community service, s a business
decision, because it's the only way local stations are going to survive in the
furure” (17). In several cases, these broadeasters commented on the subsance
of the complaint registered in the NAB srudy. In no case had the absence of
the Docuine faciliated programming of 2 kind discussed in the study as prob-
lematical under the Docuine; reasons were related to the markerplace.

For insiance, KSL-AM in Salt Lake City had, according w0 Don Gale in the
NAB study, decided against guest editorials because, with the Faimess Doc-
trine, they would “lose control” (49, example no. 11, p- 12). But Bonneville's
sations do not now air guest editonials, said Gale, because they would sull lose
control: “We would have an endless debate. . .the same problem persists”™ (30).

At WDIV-TV, Detroit, editorial director Beth Konrad had told the NAB that
after the station had aired an editorial critical of Louis Farrakhan and the
Detroit City Council for honoring him, the station had been forced to air 2
reply because of the personal anack rule (49, example no. 5, p. 6). Bob War-
field, news director and vice-presicent for news and director of broadaast oper-
ations (Konrad has left), said that the siation maintins an editoria] position.
“These issues [of complaints about imbalance] are always gonna come up,
whenever an editorial aftacks an individual or a group of individuals.” he said
(69). -

KTIV's Raymond Saadi had complained about having to honor demands for
air ime when he cartied Ronald Reagan’s syndicated radio show (49, example
00. 31, p. 46). He says that the station does not now carry such syndicaied
programs, "because we don't want 1o defend anyone clse’s views, someone
who is so far removed from us thar we don't know who they are” (57).

Al WINZ-AM (Miami, Florida), geperal manager Tim Williams, who suc-
ceeded 2 general manager who complained that a2 station-sponsored anti-utility
rate-hike petition drive had resulted in 2 imess challenge (49, example no.
21, pp. 27-28), said the station would nox azempt such a petition drive now.
“We were out of synch with the natural process [of dedision making),” he said,
alling the drive an “ill thought-our™ strategy. Community affairs programming
is directed now toward “more locally orenied community events and local
organizations,” such as the Miami Children's Hospital and the Artificial Reef
Foundation. The decision was basically 2 business decision; since their FM sta-
tion is a classic rock station targeting 25- 10 40-year-olds, they search out pro-
motions that raise issues appealing to that audience (71).

2]
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Herbent Hobler of Nassau Broadcasting in Princeton, New Jersey, had com-
plained tha: an anempt 10 endorse electoral candidates had resulted in giving
away much free time (49, example no. 31, p. 46). Hobler has left, and the com-
pany has aken on a new major stockholder but has not changed its operation.
John Marris, the current general manager, president, and chief executive offi-
cer. said that the sations do not endorse candidates now, 25 2 business policy,
because the area served by the radio statons is 100 large to target local candi-
dates (47).

Issue advertising Is another area in which to test the consequences of
relaxiog the Doctrine 20d its socalled “chilling effect.” Among the
broadcasters | interviewed. the current policy on accepting issue advertising
varied widely. Their policies appeared unrelated to the suspension of the Doc-
trine, although several noted that in electoral issues the Docrine’s corollanies
were still in force and 2ffected issue adverusing for ballot issues. The policies
did appeat 10 be related o whether the issue would generate complaints © the
sation. Ed Hinshaw noted. “Originally we didn't [carry issue advertising]
because of the Faimess Docirine implications, but we've mainwined the policy
because we genuinely don't believe that public policy should be decided by
the largest wallet” (38). Other stions accept issue advertising on a case by
case basis and assume that response time may be necessary~—n&X necessanly
because of the Doctrine, where its corollaries still apply, but for sound busi-
ness practice and the sution’s image in the communiry.

Abortion is one ofien-cited example of an issue “chilled” by the Docurine,
one that illustrates the problems for these broadcasters. WINZ-AM's Tim Wil-
liams said that aboruon would be a “real problem™; “anvthing of a conuoversial
and ethical nature, we'd have to take a look at.” because "no maner how you
couch it, when you run an ad you re implying endorsement” (71). John Den:
ney, news director and vice-president for news at KOLN-TV (Lincoln,
Nebraska), and Bob Warfield, director of broadcast operations at WDIV-TV
(Detroit), both cited abortion as a subject their starions were unlikely to air
issue advertising on, because of the srong passions on both sides (20, 69). In
Charleston, West Virginia, WSAZ-TV's Brenner said the sations would not
accept abortion advertising at this point because it would be covered ade-
quately in the news (13). John Nackley, general manager of KIUP-AM and
KRSJ-FM in Durango, Colorado, was an exception (48). He would in theory
accept paid ads on the abortion issue and, as with all issue advertising he
accepts, would call the opposing side, alert it, and offer paid air tme (with free
air time granted if they could not pay). It appears, then, that broadaasters’ will-
ingness or unwillingness 10 accept issue advertising is, in general, srongly
related o marketplace questions. )

Although most of the broadcasters surveyed did oot personally experience 2
“chilling effect,” and all but one had not programmed what they would regard
as previously “chilled” controversy, the maijority supported revoking the Doc-
uine. Broadcasters bridled ar the notion that the government could be what
Paul Davis at WGN-TV in Chicago called a “hindsight edito” and that they
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would be required by the FCC to do what theis print colleagues do as a matter
of professionalism. In an interview with the NAB in 1984 Davis had recalled a
situagion al another station where he had worked, where 2 single individual
insisted on air time, aithough he represented 20 constituency (49. example nc.
3, p. 4). He now said. ! haven't come in and said, ‘Hey guys, ler's do conzo-
versial programming,’ but much of our programming is controversial. We've
always done controversial programming. Now we know we're on the merits of
our own integrity, and not on government hindsight™ (19). WSAZ- TV's William
Cummings said, T cerainly don't want someone looking over our shoul-
dess. ... I don't want 10 be misrepresented as supporting the Docirine” (18).
They objected to keeping records showing that they had been belanced, mostty
because they saw it as an unnecessary chore, and they occasionally cited the
potential financial cests of the Doctrine. WSAZ-TV's Bob Brenner, in a typical
response, regarded the Docuine as 2 time-consuming charade. He recalled an
off-the-record conversation with 2 ¢congressman who described the Doctrine as
a “constiruent service™ (13). Should anyone write the congressman and com-
plain, the legislator could forward the complaint to the FCC.

The broadcasters | surveyed were unable, with the exception of J. T. Whir-
lock, 10 demonstrate that the absence of the Docurine has enhanced their actual
choices for controversial programming. Indeed, their responses generally sug-
gested thar the Doctrine had not seriously affected their earlier programming
choices and thar now, as then, their decisions were based on markerplace reali-
tes for 3 community broadcaster. Nonetheless, they were widely hosgle to the
Doctrine, which they iended to see as 2 bureaucratic inconvenience, an unnec-
essary reminder of joumnalistic standards they thought any responsible broadcast
joumnalist should observe, and 2 potental legal and financial threat. A subdomi-
nant theme 1o their resenunent of the FCC was their resenunent of obsireper-
ous loca) groups that they saw as gaining power, through the Doctrine. ©
impinge on a journalist’s judgment.

This follow-up survey to the NAB study thus suggests chat the conclusions of
the FCC Report and Order in regard to the “chilling effect™ have not, &t least
among some of the most interesied parties in the Inquiry, been sustained. It
also suggesss that broadcast journalists, while priding themselves on profes-
sional judgment, also frequendy regard contentious socia) groups as inconven-
iences aather than sources w0 stimulate coverage of controversy. Indeed, one
comment of J. T. Whitlock—""Now John Q. Public says, These’s no point in
harassing this poor broadcaster any more because there's nothing we can do to
him’ "—is revealing in its antagonistic portrayal of the involved audience mem-
ber (70).

The experiences of public interest groups and public relations firms
that have used the Doctrine and issue advertising also can shed light on
the validity of the Doctrine’s “chilling effect” and the consequences of
lifting the Doctrine. These experiences suggest that broadcast policies have
not signifcandy amplified opportunities for controversial debate in the absence
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of the Doctrine, reinforcing the conclusion that the Docuine was nat s0 much
the obstacle to aifing CONUOVErsy as marketplace pressures were and are.

Some represenaatives of public relanons firms that use issue advertising feel
that it is & least as difficult now to get issue adverusing placed as it was before.
Nick Allen, 2 consultant with Fenton Communications, 3 public relations fem
that primasily wkes on liberal causes, said, "It's just the same—the ones who
want the money still ke i¢, but mos don't” (3). At major pubdlic relations fim
Hill and Knowlton, Frank Manciewicz said, “There’s even less recepuwity 10
carry issue advertising now, because they don't have to do any [coverage of
controversial issues]. Issue advertising is always distasteful to advertsers
because it's real and someone will object somewhere” (42). AL the Public
Media Center, which long used the Faimess Docuine aggressively, director
Herb Gunther has found that broadcasters are 1€ss likely to air conmoversial
issue advertising than they were under the Docuine. His client Planned Pasent-
hood had won response time (0 Right to Life spots at a ratio of one to four
when the Docrine was in effect; recendy, however, stations had refused the
Right to Life Comminee air ume. Nerworks have also refused Planned Parent-
hood's AIDS-education spots that mention condoms (36).

The experience of public interest and advocacy groups in placing issue
advertising directly also appears a0t 10 be significanuy-improved post-Doctrine.
Some argue that the Doctrine was merely used as 3 cover for marketplace rea-
sons 1o avoid carying the issue advertising. When People for the American Way
anempied to place an advocacy 2d against the nomination of Judge Robert
. Bork for the Supreme Coust in autumn 1987, MOSt sLAUONS and all the networks
refused 10 carty it. This response was not significanty different from PFAW's
experience under the Doctrine with placement of controversial ads. Since then
it has remained as dificult as before 1o place such ads, according to PFAW'S
ditector of public policy Melanne Verveer (68). Ar the National Rifle Associa-
tion, state and local legislative director Richard Gardner said. “We haven't seen
any change one way or the other. [Broadcasters] prejudices are xill very appas-
ent. It wasn't ceally the Fairness Doctrine that affected thewr decisions—they
just used it as an excuse” (31). Some groups that once produced issue adverts-
ing are choosing not to bother. For instance, the Public Media Center recently
acdvised the National Abortion Rights Action League not to make TV ads,
because they might not be aired (36).

Public interesz and advocacy groups, which have used the leverage of the
Docrrine in the past to infuence programming without resofiing [0 issue adver-
using, have encountered some difficuities in securing air time—often in
response to issue advertising—for their side of the story. (As stated earlier,
suchmporseneednabemrhefomof&temdmeformecomplaining
group, but, for instance, in public affairs coverage of the issue.) Phyllis Schiaf-
ly's Eagle Forum group opposed a child-care bill in Congress in 1989, “Over
the ten-year period of the Equal Rights Amendment,” Schlafly said, “we got
about one-twendeth of the ol time devoted to the subject, in my informed
estimare. But that one twentieth is more than we ase getting on the child-care
issue now.” Absent the Doctrine, Schiafly argued, her group’s viewpoint was
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Philadeiphia Lesbian and Gay Task Force coordinator Ria Adessa described
diﬁoxltyingetﬁnghergoup‘s;;egspecﬁwrtonthem,but also said that she no
longer finds it worth her ume 0 qake 2 complaint to a swation because there is
no more protection from the Docinine. Experience is not always worse than it
was before, although this acl may have to do with broadcasters’ education on
the issue through the Docuine (2). For the United Paperworkers International
ugjon. involved in a Maine strike swaddling the pre- and post-non-enforcement
period, in which the company had piaced issue advertising, experience was
about the same before and after August 1687. Having received some aif ime
for response (0 Intemational Paper's paid broadeast ads before the end of the
Doctrine. the union again asked for response tme and received it from two TV
stations (45). This success may have been related (0 community and media
sensitivities cyeated in the frst round of demands, done under the protection of
the Doctrine. .

in other cases, groups have been cautious in their use of corollaries to the
Docrine, avoiding complaints o the FCC for fear that a formal judgment might
be usad ideoiogically at the Commission 10 further gut their options. 1n 1988,
the California group Voier Revoit, fighting heavy investment from insurance
companies on a ballot propesiton. coptacted California radio and TV Rauons
both by phone and by iemer, receiving generally positive responses. Some si2-
wons, however. “virtually dared us 1o complain to the FCC.” said media con-
sulam Andy Boehm, an opuon the group refused to pursuc (11).

Just as the relazation of the “chilling effect” appears not w have stimulated

appear to have enhanced opportunities for groups concerned with one side of
2 congoversial issue, especially for groups without funds to buy air time. Fisher
Broadaasting had. in another issue before the FCC, professed itself “disturbed
by the argument of some that the Docuine should be abolished because it
'chills’ the coverage of issues. For those who hold that positon, it is not likely
that they would cover those issues in the absence of the Docurine” (in re Com-
plaint of Syracuse Peace Council cited in 64, p. 24). Fisher's prediction
bome out by experience.
Thus far, evidence suggests that claims for the “chilling effect” are difficult ©0

appear to have aided access by public interest and advocacy groups (O air ume,
&omthckpempecﬁve.mkwgg&sthuthet‘mn&ss Doctrine did pot have
the negative “chilling efflect” claimed by its opponents.

But does the absence of the Doctrine create any negative effects? A
recent national study suggests that the perceived absence of regulaton on con-
trovessial issues actually leads to 2 imiting of viewpoints. The U.S. Public Inter-
est Research Group and the Safe Energy Commusnication Council have shown
that during the 1988 election many stations refused 1o provide time to air con-
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Such refusal not only affects the groups involved but directly affects voter deci- in order
sion making on public issues in clear-cut controversy. Issues in the study 0 profe
included insurance rates, nuclear power, and recycling, in Califomia, Massachu- abandor
sets, Montana, New Jersey, and Washington. | | public ¢

Of 432 sations surveyed, all of which had sold advertising time to one side governz
on a ballot issue, 31 percent injtially refused 10 accept that they had an obliga- wocked,

tion 10 present another view. Ob thar group, 44 percent refused (o present it
once informed of their obligation. By contrast. nearly all—58 percent—of the

sarions that accepted an obligation did agree 10 present oppesing points of
view, almost all on first contacx (67). In other words, through it Kull-viable Refereace
ballot-issue corollary, the Doctrine made a difference in broadaasters’ decisions 1. "The acca
10 air more than one side of 2 contoversial issue during elecuons in 1988, 2. Adessa. Ric
Thus, the recotd of broadcasters' aining of conuoversial issues since the 28. 1999,
FCC's August 1987 decision does not suppent the FCC's contention that the 3. Allen, Nik
Doctrine constrained broadaasiers from 2iring controversy and airing it fairly. . can C
Most broadcasters from stations cited in the NAB study as demonstrating the 282, Adopue
“chilling effect”” themselves say that programming has not changed as a result, s
and most deny thar the Docrrine inhibited their programming «hen it was in : . m\q‘:
force. Issue advertisirig appears 10 be no more widely acceptable than it was . '
under the Doctrine. Activist groups have not found new opportunities to pre- > slzus:"gez T
sent their views. And in the case of ballox issues, broadcasters who knew that -
the Docrrine's corollaries were siill in force were more likely to grant air time 7. Aufderheide
to oppasing views than thase who did not 2.
Therefore, the Doctrine does not appear 0 have limited airing of controversy 8. Beckmann, ¢
in the past. Bur non-enforcement, in combinauon with changing market condi- phone interc
vons fostered bv deregulation, tends 10 limit conuoversy. : 9. Benson, Robx
These results are not surprising in light of the fragility of evidence presented - 10. Black Citizen:
in the FCC's Faimess Doctrine Inquiry. There, the record purportedly demon- . 1984, rsleases
strating a3 “chilling effect”” demonsirated instead 2 paucity of evidence for such A 11. Boehm. Andy
an efflec. The FCC's ideological pursuit of its goal in contravention of the ewi. P 3 12, Bolt .
dence resulted in 2 political counteramack, one thar continues. I ane m
The Fairness Docrine mus be undersiood in the context of industry condi- 3 13
tions and the wider regulatory net under them. The pressures on broadcasters $ ' mig
to avoid controversy altogether, in the search fot programming that most 3 - y g
cheaply appeais to the broadest number, have increased with economic pres- S - Brown, Les '3
sures brought on by deregulation generally. Meanwhile, journalists among T 15. Camer. Bl -2
broadcasters appear eager © have the starus of, and to perform as, their profes- 16. Coagressiona)
sional prirk colleagues. Many broadcast jourmalists resent the implication that Sexsion, 7987,
they need to be told how to do a professional job, and some resent the special 17. Cowan, Rich ¢
burdens of their public rustee function, which continues 10 make them a dif- 8 : view, July S, 19
ferent kind of journalist than print joumnalists, with a different relarionship to < 4 18 Cummis
the public. T Ty 10, 1509, -
However, the journalists among broadcasters are nox in charge of the indus- S 19. Davis, payi. ‘
uy, which continues © be pushed by market pressures away from the journalis s » e
tic standards they may prize. Those broadeast jowrnalists who resens the con: - : ’ MJOJ:;;
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staints of the Faimess Doctrine may ultimately need public interest regulation
in order to be permined by their own indusay (o pursue conuoversy according
to professional journalistic standards. And unti) the public gusice concept is
abandoned. broadcasters will continue 1o have a special relationship with the
public they serve. Regulations clarifying that relationship are a function of good
govemment, and in the case of the Faimess Doctine, they appear w have
worked.
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