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Mr. Kyle Dixon WRITTEN EX PARfE
Office of Commissioner Michael Powell

PRESENTATION

Federal Communications Commission
1919 M Street, N-W.

Room 844

Washington, D.C. 20554

Re: Docket -79: B/CPD 97-
Dear Mr. Dixon:

This letter is to follow up on the meeting you had recently with Cindy
Schonhaut, Senior Vice President of Government and External Affairs, ICG
Communications, Inc. (“ICG”), and Michael Carowitz and the undersigned, counsel to
ICG. In our meeting we discussed the Commission’s forthcoming action in the above-
referenced docket and possible options for the Commission to take to ensure that the
Commission’s forthcoming order in the tariff investigation does not have any unintended
impact on reciprocal compensation for dial-up calls to Internet service providers (“ISPs”).

Yesterday, yet another state, California, has joined 21 other states in finding that
dial-up calls to ISPs are local, intrastate calls that are subject to reciprocal compensation.
No state has found to the contrary. In a press release issued by the California Public
Uulities Commission (“California PUC”), as well as in the draft decision that was
circulated prior to the state commission’s action, the California PUC stated that its

determination that [calls to ISPs] are local calls aligns with the FCC’s
report on Universal Service which indicates that internet access
includes more than one component — a connection over a local
exchange network and an information service. Since these calls are
local calls, reimbursement for their costs is guided by the
interconnection agreements between local service providers.

Once again, in the face of continuing state decisions finding that calls to ISPs are
local, we urge the Commission to recognize that such calls are imtrastate in nature and
within the states’ Section 252 authority over interconnection agreements.  The
Commission should avoid taking any action in the above-referenced proceeding that would
upset the careful balance envisioned by the Telecommunications Act of 1996. Instead,
consistent with the integrity of the Act, the Commission can respect state authority by
allowing the tariffs for DSL service to stay in effect because DSL service can have interstate
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applications. The Commission should not make a determination about the jurisdictional
nature of calls to ISPs in these proceedings.

For your convenience, I have attached both the California PUC’s press release
and its draft opinion.

Please call me directly it you have any questions or concerns.
Very truly yours,
Alhes H fooen e
Albert H. Kramer

AHK/mjo
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California Public Utilities Commission
107 S. Broadway, Rm. 5109, Los Angeles CA 50012

CONTACT: Kyle DeVine October 22, 1998 CPUC - 551
213-897-4225 H-6 (R94-04-043)

OCT-22-98 15:00 FROM:

CPUC MAINTAINS JURISDICTION OVER ISP CALLS

The California Public Utilities Commission (CPUC) today affirmed jurisdiction
over telephone calls between consumers and Internet Service Providers (ISPs), and
determined that they are local calls if they are completed within the callers local
service area. Thus, when that local call begins from ane local phone company’s
network and ends at another local company’s network, the originating company pays

the cost of terminating the call.

Typically, an ISP provides internet access to its customers by providing local
telephone numbers for customers to dial to reach the ISP. Disputes have arisen over
whether the CPUC or the Federal Communications Commission (FCC) has
jurisdiction over these calls and how to bill them. The CPUC’s determination that
they are local calls aligns with the FCC’s report on Universal Service which indicates
that intermet access includes more than one component - a connection over a local
exchange network and an information service. Since the calls are local calls,
reimbursement for their costs is guided by the interconnection agreements between
local service providers. The agreements state that costs for local calls which originate
from one carrier and end at another will be covered by the originating carrier.

The telephone numbers ISPs provide are usually within a consumer’s local
phonesa'vicearea-oﬁzenre_fexfedtoastheLATA_ Depending on the distance
between the caller and where the number resides, the consumer’s cost for the call may
be covered as part of the monthly service charges or toll charges may apply. O
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Agenda 1(/22/88
Draft Alternate Decision of Commissioner Duque  (Revised 10/8/98)

BEFORE THE PUBLIC UTILITIES COHHISS‘ON OF THE STATE OF CALIFORNIA
Order Instituting Rulemaking on the |
Commission’s Own Motion into Competition for « Rulemaking 95-04-043
Local Exchange Service. (Filed April 26, 1995)
Order Instituting Investigation on the Investigation 95-04-044
Commission’s Own Motion into Competition for (Filed April 26, 1995)
Local Exchange Service. ‘
OPINION

By this order, we affirm our jurisdiction over telephone traffic between end
users and Internet Service Providers (ISPs), and seek further infarmation to
determine what pricing policies, comi.stent with applicable statutes, best serve
Califarnia’s needs for an advanced telecommunications infrastructure. We
therefore defer ruling at this time that such calls are subject to the bill-and-keep
or reciprocal compensation provisions of applicable interconnection agreements
until we moge closely examine this policy issue

-~

1 Under standard yeciprocal compensation provisians of interconnection contracts, the
cost of providing access for a customer’s local call that ariginaies from ane local
exchange carzier's network and ferminates on another local exchange carries’s network
is antributed to the carrier from which the call originated. (47 CFR Sec. 51.701(e), 51.703
(1997).) Such “local” calls are distinct fram “long distance” calls which meyely pass
through interexchange switches and involve access charges rather than reciprocal
compensation fees. - .




DRAFT

Background .

On March 18, 1998, the California Telecommunications Coalition
(Coalition)? filed a motion in the Local Competition Docket seeking 2 ruling
regarding the jurisdictional status and billing treatment of telephone calls
utilizing a Jocal exchange number to access I5Ps. Disputes have azisen in
interconnection agreements dverwhichcapiershouldpayfo:&\ecostof
terminating calls originated by customers of the incumbent local exchange carrier
(ILEC) to access ISPs which, in turn, are telephone customers of a competitive
local carrier (CLC). Typically, an ISP purchases telephone lines located within
the local calling area of its customers to provide Internet access hy having the
customer dial a lacal number over an ardinary telephone line. Such calls are
rated as local, thus allowing the caller to utilize the ISP's service without
incurring toll charges. The ISP then converts the analog messages fram its
customers ino data “packets” that are sent through its modem to the Internet
and its host computers and servers warldwide.

The Coalition seeks a Commission order affirming that such calls to ISPs
should be treated as local calls, under Commission jurisdiction, and subject to the
bill-and-keep or reciprocal compensation provisions of applimbie
intercormection agreements. The Coalition seeks generic resolation of this issne
m&m&m{\t}ww Competition Docket in light of the position
advanced by Pacific Bell (Pacific) claiming that calls to an JSP constitute interstate
calls. Pacific believes such calls are not subject ta this Commission's jurisdiction,

2 For purgases of the Motion, the Coalition consists of the following parties: ICG
Telecom Graup, Inc., Teleport Communications Group, Inc., MCI Telecommunicatians
Coyporation, Sprint Communicatians Co, LP., Time Wamer AxS of California, LP.,
Teligent, Inc., Califormnia Cable Television Association
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and do not qualify for the reciprocal compensation atrangements which are
applicable only to local calls. The Coalition claims that, as a result of Pacific's
position, CLCs are being unfairly deprived of compensation for terminating ISP
traffic. Two complaint cases currently pending before the Commission raise this
same issue in the context of specific interconnection agreements in dispute. The
Coaﬁﬁnﬁc(pmsacoﬁcemmtﬁ\ewO complaint cases axe likely only the first
ofmmlymnredisputesbwmeii&\e&mnﬁssimdomnotmblvethisissue
genexkally in this proceeding.

Responses to the Coalitior's motion were filed on April 2, 1998. Responses -
in support of the motion were filed by various parties representing CLCs.
Responses in opposition to the motion were filed by the two large incumbent
local exchange cartiers (ILECs), Pacific and GIE California (GTEC), and by a
group of small [LECs? On April 16, 1998, the Coalition filed a reply to the
responses of Paclfic and GTEC. On May 8, 1998, Pacific and GTEC each filed a
further response to the reply of the Coalition. We have taken parties’ comments
m!nm:onntm:esolvmgﬁus dispute. s

Pogition of Parties .

The Coalition argues that ISP traffic meets the definition of a local call; and
is subject to this Commission’s jurisdiction as intrastate traffic, subject to

reciprocal compensation requirements. The Coalition measures call
" “termination” at the point where the call is delivered o the telephone exchange
service bearing the called number.- The Coalition claims that where an ISP uses 2

3 The small ILECs filing comments were Bvans Telephone Company, Happy Valley
Telephone Company, Homitos Telephore Company, Kermat Telephone Co., Pinmacles
Telephone Company, The Siskiyou Telephone Comparty, The Volcano Telephone
Compary, and Winterhaven Telephone Company.

§8l-4 vznd‘d D18-1 o 0N 30:11 88-71-1%0

e L T R N




m-u-:\ua TR r’u:r Lrucque; s ‘ DRAFI'
phone line located within the local calling area of its customers, the calls to the
ISPtanmatewhendxelSPsmdemmswersd\ecustomers’mconungmﬂswa
local'phone lines.

meCoaImonthusvxewsISPsmceasmnsntunngtwosepamte

segments, the first of which is a basic local telecommunication service, with the
end user’s call terminating at the ISP modem. The Coalition views the second
segment as a separate data transmission which does not involve
telecommumications service, but which is an enhanced information sexvice
utilizing worldwide computer networks. If the call did not terminate at the ISP
modeuurgasons&zeCogliﬁmﬁ\m&wISPwouldhavetobea
telecommunications carrier, providing long distance sexvice. Yet, the ISP is
treated as a customer by the underlying telecommunications carriers providing
the ISP service. In further support of its view that ISP traffic is intrastate in
nature, the Coalition cites the FCC's Access Charge Order which prescribes that
Information Service Providers may purchase services from [LECs under the same
intrastate tariffs available to end users.

Oﬁ\apmrepteSMg CLCs support the Coalition’s motion, arguing
that they have develaped business plans based in part on the current industry
practice of reciprocal compensation for local calls to ISPs. The CLCs state that the
dispute aver this issue creates an unacceptable level of uncertainty, warranting
expeditedComuﬁssionacﬁonaiﬁinﬁngdﬁtmmduswPratﬁceiscm

The ILECs appose the Coalition’s motion, arguing that ISP traffic is not
local, but is interstate in nature, and thus, not subject to this Commission’s
jurisdiction. As such, the [LECs argue that the Commission has no authority to

require reciprocal compensation for termination of ISP traffic, w}m:h they claim is
subject exclusively to FCC jurisdiction. |

OCT 16 *98 14:13 PAGE . 83
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Pacific ackmowladges that the FCC has pexmitted ISPs to purchase ILEC
set!ﬁkzasuuruieriruzaskabetauiﬁ&;arui}uu;ex:ungNEKIBSIESfrcurxaccesstﬂhaxgmsnlmut
characterizes such actions merely as indicators that the FCC has jurisdiction oves
these services, but has chasen for policy veasans to farbear from weating the calls
as interstate with respect to access charges. The ILECs claim that the very fact
that the FCC has exempted Information Seyvice Providers from federal access
charges demonstrates that it has jurisdiction over such calls, otherwise the FCC
would have had no authority in the first place to.grant an exemption for such
calls. |

The ILECs deny that calls to ISPs “terminate” at the ISP’s mod=m, but
argue that snch calls yemain in transit through the modem for further relay across
state and national boundaries via the Intemet. As such, the ILECs definz ISP
traffic as interstate based on the fact that the ISP sends and receives data
wansmitted to its local customers which may involve access to computer
networks located outside of Clhforma oy eiren.outside of national boundaries.
GTEC argues that a communication must be analyzed, for jurisdictional
purposes, from its inception t its completion. GTEC seeks to draw an analogy
between the intermediate switching of interstate calls of lang distance carriers

'iuuitheiransnnuunownperﬂnznedlqythe!SP:muuknn,conneCUIu;u:vvorhtunde
web sitgs.

GTEC argues that ISP calls involve both intrastate and inferstate elements,
and as such, are inseverahle for jurisdictianal purpases. GTEC cites the Memary
Call case, argning that in it, the FCC applied an end-to-end analysis to BellSouth’s
vaicemail service to conclude that it was jurisdictionally interstate, even though it
utilized an intrastate call forwarding sexvice to allow ont-af-state callers to
retrieve messages. GTEC argues that a similar analysis should apply to ISP

PAGE. B4
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iraffic, thereby rendering it jurisdictionally interstate. (Pefition for Emergency
Relief and Declaratory Ruling Filed by BellSouth Carp, 7 FOC Red 1619 (1992),)
The small ILECs raise concern over the impact on their operaticns if the
Commission xuled that ISP traffic be assigned to the intrastate jurisdiction. The
rates and revermes of the small ILECY depend in large measure on calculations
based on intra-and-interstate calling traffic ratios. The small ILECs claim that the
potential revenne shifts cansed by the changes in jurisdictional assignments of
the sort addressed in the Motion are so significant that Cangress requires such
matters to be referred to the Federal-State Joint Board. The small ILECs question
ﬂxe)xmsd:cbonufthe(bnmusmnbmﬂaterallydeddeﬁ\e]unsdmﬂnnal
assignment of any traffic.
| The Coalition also presents a summary of rulings which have been issued
by other state commissions concerning whether reciprocal compensation should
apply to local calls terminating with ISP end users. The Coalition claims that
every state commission that has issued a final decision on this issue has ruled
that reciprocal compensation should apply to such calls. While acknowledging
that such actions are not binding on this Commission, the Coalition views such
deuswm:susd‘ul information, llusirating how other jurisdictions faced with
this same issue have resolved it In addition, the National Association of
Regulatory Utility Commissioners (NARUC) passed a resolution at its November
lmmﬁngcnnciudmgwmﬁcshoﬂdmmmbjwmmwjuﬁsdicﬁon
GTEC discounts the significance of the orders from other jurisdictions cited
by the Coalition, arguing that most of the dited orders merely invalved
interconmection complaints under specific contyacts or arbitration proceedings
which barely touched upon the ISP traffic issue. To the extent that the cited
orders do rule that reciprocal compensation applies to ISP traffic, GTEC claims
that the reasoning underlying the arders is fanlty.

-f-
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Discuasion

The first issue to be resolved is whether calls to an ISP canstitute interstate
of intrastate Iocal traffic. The question of whether ISP wraffic is defined as local or
uW&Mammgmwheﬂmswcmsmuﬁm&emdimmd

There is no quistion that the Intemnet services offered by an ISP involves
the transmission of information beyond the houndaries of a local calling atrea,
and which may, in fact, span the globe. The Internet itself is an interstate
network of computer systems. The questinn, however, is whether this netwark
of computer systems camprising the Internet can properly be characterized as a
telecommunicatians netwark for purposes of measuring the termination paint of
a telephone call to access the Internet through an ISP. Parties dispute whether
such Internet communications can properly be disaggregated into separate
components, ane involving the telecommunications network, and one that does
not We must consider whether the transmission of data which occurs beyond
ﬂmaESE*:nmodenuconsﬁtuha;aninkﬁwrﬁbheﬁa:totalunnluﬂecnnummuﬁcaﬁcns
sexvice. This question, in turn, depends on how we define a telecommunications
segvice and how such service is terminated.

GTEC argues that the Coalition’s attempt to sever the ISP communication
into separate intrastate and interstate segments is contrary to legal precedent, but
that a communication must be analyzed, for jurisdictional purposes, “from its
inception to its completion.” (See Teleconneet Co. v. Bell Te. Co. of Penn. et 4l., 10

- FOCRed 1626, 1625-30 (1995), aff'd Southrwestern Bell Tel. Co. 0. FCC, No. 95-119
(D.C. Dix. June 27, 1997). GTEC cites a case in which the FCC found thata
telephone sexvice was interstate and thus subject to FCC jusisdiction even though
the originating caller reached a local telephane munber from out of state using
forejigwexchange and common cantrol switching arrangement services. The

B -7-
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service permitted an end user in New York to call an out-of-state customer by
diauxq;athacalxuannlxn:aruilpasﬁrq;localraxes.(STEKZCEab:uifhhscaseis
anakuymustnthe1itqnwu:ovet!iPtndfk»axguhpgfhattxﬂithunancestnvc&vethe
use of intrastate local services, in part, to complete an interstate call

GTEC alsa cites the Memory Call case where the FCC concluded that voice
:uuﬁlseuﬁceissnﬂjecttoinunsuuniumtuucﬁohemenihougﬂ\ou&cﬁ&ﬂzmécaners
‘ mumxmve.mﬁﬁag&mh\gmmm&canfomardingsmice. GTECcites
the FCC findings that |

“The key to jurisdiction is the nature of the communication itself

rather than the physical Jocation of the technology. Jurisdiction over

interstate communications does not end at the local swirchboard, it
continues o the transmission’s ultimate destination.. . This

Commission has jurisdiction over, and regulates charges for, the
local network when it is used in conjunction with the origination and
termination of interstate calls.” (Petition for Emergency Relief and

Declaratory Ruling Filed by BellSouth Carp., 7 FCC Red 1620-21
(1992).)

We disagree with GTEC's claim that the FOC's assertion of jurisdiction
over voicemail service as cited in the Memary Call case has applicability to the ISP
jssue before us here. Even iri instances where interstatw services ate

* jurisdictionally “mixed” with intrastate services and facilities otherwise regulated
by the states, the FCC ruled that “state regulation of the intrastate service that
affects interstate sexvice will not be preempted unless it thwarts or impedes a
valid federal policy.” (I, at 1620 (para. €).) Thus, even if ISP traffic did involve
the jurisdictional mixing of interstate and intrastate services, state regulation of
dmh&amwporﬁqnofﬁwsaﬁcéwouldmtbepmeuipwdsh\cenoﬁederél
palicy is being thwarted or tmpeded by requiring that such ISP traffic be
conSRMRGdlncaL'ThefTKZhas:uniﬂhuuianyxeguhnkn\onthﬂsnwunu;
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Mareover, contrary to its treatment of voice mail and telephone sexvices,
she FOC has not categorized Internet use via local phone conmections as a single
end-to end telecammunications service. The FOC has instead defined Internet
connections as being distincly different from interstate long-distance calls. For
example, in its decision not to apply interstate access charges to ISPs, the FCC
noted that, “given the evolution in ISP technalogies and markets since access
charges were first established in the early 1980s, it is not clear that ISPs use the
public switched netwark in a mariner analogous to IXCs [long-distance
mmmhangecm;iers].' First Report and Order In Re Access Charge Reform.
(12 FOC Red 15982 at | 345 (Released May 16, 1997).)

Likewise, in the FCC's Report and Order In Re Federal-State Joint Board on
Universal Service, 12 F.C.CR. 8776 (Released May 8, 1997) ("Report and Order”),
the FCC concluded that “Internet access consists of more than one component*
(Id. at § 83.) The FCC reasoned that *Internet access includes a network
uumissioxicmpm,whichisﬁ\eemmcﬁdnovera [local exchange]
network from a subscyiber to an Intemnet Service Provider, in addition to the
undezlying infarmation service.* (Id.) |

The PCC has found that “Intemet access services are appropriately
classified as information, rather than telecommunications, services.* Repart to
Congress in re Federal-State Joint Bd. On Universal Service, FCC 98-67 at § 73
(Released April 10,1998). The FCC has affirmed that the categories of
“telecamnmunications service” and “information service” are mutually exclusive,
The FCC further concluded that “Internet access providers da not offer a pure
transmission path; they combine computer processing. information provisian,
and other computer-mediated offerings with data transport (I4) In cantrast to
a telecommunications service, the FCC found that: “[t]he Internet is a distributed
packet-switched network. . . [where the] information is split up into small

-9.
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chunks or “packets” that are individually routed through the mast efficient path
to their destination* (d. at Y 64.12) |
The FOC further explained how the seyvice offered by an ISP differs fram a

“Intenet access providers typically provide their subscribers with
the ability O run a variety of applications ....When subscribers store
files on Internet service provider computers to establish ‘home -
pages’ on the Warld Wide Web, they are, without question, utilizing
the provider's capability for . . . sharing - .. oy making available
informatian® to others. The service cannot accurately be
characterized froni this perspective as “transmission, between or
among points specified by the user’; the proprietor of a Web page
does not specify the points to which its files will be transmitted,
because it does not know who will seek to download its files. Noris
it ‘without change in the form or content,’ since the appearance of
the files on a recipient's screen depends in part on the software that
tha recipient chooses to employ. When subscribers utilize their
Internet service provider's facilities to retrieve files from the Warld
Wide Web, they are similarly interacting with stored data, typically
. maintained on the facilities of ejther their own Intetnet service
provider (via a Web page ‘cache’) ar on thase of anather.
Snbscribers can retrieve files from the World Wide Web, and browse
their contengs, bacause their service provider offers the ‘capability
for. . . acquiring, .. . retrieving [and] utilizing. . . information.'” (Id. at
1 76 (citations omitted); Report and Order, 12 F.C.CR 8776 at ¥ 83.)

The FCC’s description of Intemet sexvice makes it clear that the
transmission beyond the ISP modem is an information service, nota
telecommunications service. The ISP does niot operate switches as does a

~ telecommunications carrier. and does not switch calls to other end users. Rather,
the ISP answers the call, signifying that the telecammunications service is
terminated at the ISP modem. Once the ISP carmection with the local caller is
established, the ISP uses its computer network capabilities to send and receive
dafa transmissions over the Internet These information transmissions are

-10-
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performed utilizing technalogies which are independent of the public switched
telecommunications network Moreaver, the ISP is not certificated as a
telecorumunications carrier, and its own manipulations of data transmissions
through the Internet computer netwark cannot properly be defined asa
telacommunications sexvice for puxposes of measuring where ISP traffic is
terminated. Likewise, the transmission of data through the Intemnet cannot
reasanably be canstrued as an interstate telecommumications sezvice simply
because the Internet can route information from worldwide sources.

GTEC argues that the FCC's granting of an exemption from federal access
charges to Informatian Service Providers constitutes a valid inference that the
FCC exclusively regnlates traffic. We disagree. The FCC's Access Charge Order
was limited to interstate ISP raffic The FCC did not assert exclusive Jurisdiction
over intrastate ISP issues. The FCC has historically exercised its jurisdiction over
telephone carriers providing interstate enhanced services pursuant to its ancillary
jurisdiction under Title I, 47 USC, Sec. 151-155. In 1990, however, the Ninth
Qircuit Court considered the jurisdictional issue of whether the FCC could
preexupt the state from the regulation of the intrastate enhanced services offered
by carriers. The Ninth Circuit ruled that the state's juzisdiction over carriex-

 provided inmrastate service does not infrude upan the FCC's jurisdiction over
interstate enhanced services. The Ninth Circuit explained:

“[TThe broad language of Sec. 2(b)(1) [of the Cammunicatinons Act]

makes clear that the sphere of state autharity which statute ‘fences

off from FCC reach or regulation, Louisuma P5C, 476 US at 370,

mdudes. ata minimum, services that are delivered by a telephone

carrier ‘in cannection with’ its intrastate common carrier telephone

services. When telecammuni

0T 16 198 14113 PAGE. 18
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152(b)(1).) That these enharwed services are not themselves
pravidedmacomoncarﬁe:basiskbeﬁdeﬁ\epoint. Aslong as
enhanced services ave provided by cammunications carriers over the
intrastate telephone netwark, the broad ‘in connection with’

language of Sec. 2(b)(1) places them squarely within the regulatoxy'
domain of the states.” (Emphasis added.)

Based on the analysis above, we find that ISP service consists of two
separate companents, one of which is a telecommunications sexvice over which
we can have jurisdiction. Under the 1996 Telecommunications Act, Cangress
sepatﬁdy defined “telecommmnications™ as the “transmission, between ar
among points specified by the user, of information of the user’s choosing,
without change m\ﬁxe-brmorcm\bet\toftheinformaﬁonassmtandreoavedf
(47 USC 153(43).) On the other hand, Caongress defined “information services” as
“the offaing of a capability for.gmernthmg acquiring, staving, transforming,
procssing,xet:ievix\g.utilizi:zg,omfmaldng available information via
telecomimumications, and inciudes electronic publishing, but does not include any
use of any such capability for the management, cantral or operation of a
telecopmmunications system oy the management of a telecommunications
service.” (47 USC 153(20).) As an information service provider, the ISP is an end
user with respect to the feymination peint of a telecommunications service.

. Consistent with the FCC's characterization of Internet sexvice, we
canclude that the relevant determinant as to whether ISP traffic is intrastate is the
distance fram the gnd user ariginating the call to the ISP modem. If this distance
iswidtinasinglelocal'caningarea,t!tmwecnncludeﬂ'latsuéhcallisalocalcall,
and subject to this Commission’s jurisdiction. In contrast to ISP calls, long
distance voice calls tecminate at a remote location outside of the local calling area.

Our finding that calls to the modem of an ISP constitute local telephone
wraffic does not contradict case law finding that Internet transactions may involve

-12-
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interstate corrunerce or that the “natme” of a cammunication, not the physical
Iocatian of telecommumnications facilities, is the proper determinant of FCC
surisdiction. The exercise of jurisdiction by the FCC and Congress includes
autharity over the Intemet’s information service camponent which involves
transmissions across computer networks beyand the ISP madem and the
rransactions which occur over thase netwarks. The jurisdiction of this
Commission cavers the infrastate telephone line cannectian between the ILEC's
end user and the ISP modem. |

The treatment of an TL.EC customer call to an ISP modem as a local call is
msmtmmom&mmmm!sadopwdmmhmdhxgwm

. we defined a “campleted call or telephonic commmnication to be a “call or other
telephanic communication, originated by 2 person or mechanical device from a
number to another number which is answered by a person or
mechanical/electrical device” (D.95-07-054, App.B, Sec. 2.5.) Based on this
definition, the ISP call is properly viewed as terminating at the ISP modem, at
which point the originating call is answered, and the ISP cannection established.
Accordingly, the determination of whether the call is local is based upon whether
the rate centers assaciated with the telephane numbers of the end user and the
ISP provider are both within the same local calling area.

Thus, we conclude that we have jurisdiction over the intrastate
telecommunications service component of ISP traffic, and thus have authority o
deem these calls local.

Payment of Recipracal Compensation Fees

Parties’ Pasitions |
The Coalition claims that CLCs are being unfairly deprived of
reciprocal compensation fees for terminating the ISP raffic originated by ILEC

OCT 16 'S8 14:16 PARGE. 12




TS 00 063, 19500044 Duque/ts - DRAFT
refusing to treat calls to ISPs as local calls eligible for reciprocal compensation.
Sec. 453 prohibits public utilities from granting “any preference or advantage to
any corporatian or person” or subjecting “any corporation ar person to any
prejudice or disadvantage” as to “rates, charges, service, facilities or in any other
respect ...as between classes of service.” The Coalition claims that while Pacific
callects local measured usage or Zone Usage Measurement (ZUM) Zane 3
charglsmﬁmpauymigjmﬁngcalhmPadﬁBsownIntemEtacc&serﬂce.
Pacific discriminates against CLCs by refusing to share this revenue for calls
from ILEC customers to ISPs served by CLCs. Pacific also receives revermes on
flat rate service (§11.25 per monih) over the rate for measured rate service ($6.00
per manth). The Coalition cites this $5.25 per month differential as compensation
for Pacific’s costs for usage associated with flat rate service for which there is no
extra charge. Likewise, GTEC receives usage reverme on ISP calls, ZUM Zone 3
revenues, and a $7.25 increment over measured rate service in its flat rate charge.

Because Pacific does not share any compensation received from such
callers with the CLC that incurs the cast to teyminate the call tn the ISP, the
Coalition claims such differential treatment produces an unfair competitive edge
for Pacific and violates Sec. 453(a) and (c). The Coalition argues that CLCs are
mﬁﬂedmreceivecompémaﬁmtfmmﬁnginboundcaﬂsin&msame
manner as Pacific and its own Internet operations do. As the volume of ISP
eraffic continues to grow at explosive rates, the Coalition argues, the CL.Cs’
burden of terminating ISP calls correspondingly grows greater.

' Pacific denies the charge that it has violated Sec. 453, arguing that
most of its custamers pay no additional charge for each individual local call, but
are subject generally to local flat xate service. Likewise, Pacific’s customers do
notpayZlMZm\eSChargsﬁnrlSPcaDssimgCLCsspedﬁcallyassign

-14-
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dephmmwmm&mmm&&mtpmﬁtmmwoidsuch
charges. Pacific claims that its prices of $11.25 for flat rate service and $6 for
measured rate service do not even cover its costs of providing local service to its
own customers, much less the costs associated with calls fram its customers to
ISPs serviced by a CLC. Pacific argues that these prices were nat designed to
cover the costs associated with ISP usage where customers maintain their
connection to the ISP for extended periods of time. Thus, Pacific denies that it
collects ary surplus revenues for ISP calls which can be shared with CLCs.

Pacific claims that it would be confiscatory to JLECs to requive them
mpayCLCsforﬂlftem\inaﬁmofEmeﬁc Since virtually all of the ISP traffic
is ane-way, Pacific argues, the compensating per-minute termination charges
would likewise flow asymmetrically to the CLCs that have the customer
relationship with the ISPs. The ILEC wonld thus pay both the costs of
originating and terminasing ISP waffic.

The ILECs argue that, even if the Carmunission cancludes that it has
jurisdiction over such calls, reciprocal compensation for ISP traffic should not be
autharized as a matter of palicy. Because [SPs receive calls, but almost never
originate calls, the CLC would receive payment for terminating ISP traffic, but
would seldom, if ever, pay for termination of outgoingcalls originating from the
ISP. Atﬂtesanteﬁtte,tl\en.ECwouldhaveﬁnbeaxﬂxeca!lo:iginatim\cosﬁph:s
the per-minute charges paid 0 the CLC for terminating the call. The [LECs claim
such an arrangement would place an unfair and extracrdinary burden an the
carrier which originates the call. On the other hand, the CLCs argne that it is
they who are disadvaniaged by the obligation to terminate calls originated by the
ILECS’ customers to ISPs.

The ILECs wain that, if ISP traffic is deemed local, and the
Commission requires that reciprocal compensation fees apply to ISP traffic, CLCs

-15-
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stand to gain millions of dollars in ane-way reciprocal conrpensation payments
under nterconnection agreements with the JLECs, thercby subsidizing CLCs’
businesses and undermining local competition. GTEC argues that no local
carrier would voluntarily serve a subscriber if it stands to pay more in geciprocal
compensation fees than it receives for providing local telephane service to the
subscriber. Pacific argues that the payment of termination fees to the CLCs for
ISP wraffic will create an incentive far CL.Cs to “game” the system in a
campetitively abusive manner. For example, Pacific claims that at least one CI.C
appears 1o be using fees received from Pacific for terminating ISP traffic to fund
payments to ISP for traffic delivered to them. Pacific cites the marketing practice
of a Pac-West offer that ISPs can “get paid for offering free Internet Access.”
Pacific claims that instead of charging ISPs to cornect to the CLC netwark, the
CLC can remit some of their reciprocal compensation fees to pay the ISPs far
connecting the CLCs in the first place. Pacific believes the payment of reciprocal
compensation fees for ISP tzaffic creates the wrong incentives encouraging such
mazketing practices. |

Discussion -

All matters affecting the internet have a special importance to Califarnia
and Californians. TSalazgemt. the internet as we know it is the creation of
scientists, technicians, gavemment, telecommunications companies and workers
living in the Silicon Valley, a scant 20 miles south of this Commissiar’s San
Francisco headquarters. The Southern part of our state ~ the television and
motian picture industries - provides much of the high-bandwidth content that
;ravels over the information infrastructure of this country. With this in mind, it is
not surprising that Section 709 of the Pablic Utilities Code singles out these issues
concemning telecommunications infrastructuve for sperial discussion:

-16-
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«709. The Legislatare hereby finds and declares that the policies for
- gplecomumumications inCahfonuu are as follows:

quality telecommunications sesvice to all Californians.

(®) To encourage the developmentand deplaymentofnex?-
tadmologiesand&\eequiublepmvisimnfsavicesmawaywmch
efﬁcimtlymeeismmezneedmdmmgestheubiquiwus
availability of a wide choice of state-of-the-art services.

(¢) To promote econamic growth, job creation, and the
substantial social benefits that will result from the rapid
implementation of advanced information and communications
technologies by adequate long-term investment in the necessary
i .

d) To promote lower prices, broader consumer choice, and
avoidance of anti-competitive conduct

(e) To remave the barriers to openéndcampeﬁﬁve markets
and promote faix product and price competition in a way that
_encourages greater efficiency, lower prices, and more consumer

choice.” (P.U.Code §709) |
This codified policy statement gives this Commission has a special obligation to
ascenaininadvar:oe how our regulatory decisions affect the state’s mformation
infrastucture.

Unfortunately, the vecord in this proceeding concerning the policy
implications of pricing internet traffic is inadequate. The issue of whether to
subject past, caixrent, and future mwuwtﬁafﬁcmd\ereciprocal compensation
terms included in many.contracts was ane not squarely addr&edbyﬂ\ié
Commiission previously. We know of no arbitration ruling or Commission
decision that discusses the special pricing that the FOC has ordered for this traffic |
as a cansideration affecting our own pricing of this traffic.

. This record stands in sharp contrast to that developed for the termination
of paging waffic. Concerning this matter, the Cammmission has a major precedent
that upholds the xeciprocal compensation provisions of an interconnection

-17 -
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agreement ordered by‘this Commission. In this precedent involving a one-way

traffic to a paging carrier, the Court stated:

“The Court agrees with Cook and the CPUC that nothing in the Act

precludes one-way carriers such as Cook from entering into

i compensation agreements with LECs. The Actrequires

only that the agreements be ‘reciprocal’ in that each carrier agrees to

pay the other for the benefits it receives from the other carxier when

the other carrier terminates a call that originates with the first carvier.

The compensation agreement between Cook and Pacific Bell does so.

Nothing in the statute’s language indicates that such compensation

agreements are not required if a disproportionate number of calls

“will originate with the facilities of one carrier or if no calls will

ariginate with those of the other carrier.” (Pacific Bell v. Telecom, |

Inc., US. D. C; Judgment No. C97-13990 Giv.; September 3, 1998)
h\setﬁngourpoﬁéytemmgingmmpaxﬁes.d\e&mmissim\careﬁxﬂy
cansidered the imbalance of traffic flow and the unique costs associated with
paging traffic. In sharp contrast to this cansidered step, we know of no record in
the arbitrated interconnection dgreemmts between ILECs and CL.Cs that either
directly addressed the imbalance in ISP traffic flow or any special pricing/costing
characteristics associated with this type of communication

To resolve the issues put befare us, we will permit parties to this
proceeding to file comments limited to twenty-five pages that address the
followi ioms: | |

1. Do ealls to ISPs have special characteristics that should affecting pricing
paiides? ,

2. Whatis the sizg of this issue for California? What revenue flows between
carriers result from intemet traffic? FHow can we expect these flows to change
over time?

3. Have other regulatory jurisdictions addressed the pricing of internet access
services directly? What palicies have they adopted?

-18 -
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4.VVhataﬁth1wﬂ1dﬂﬁamntpﬁdnglxﬂkﬁsluweﬁuﬂhgckﬁmknnnenxofﬂu!
state’s information infrastructure? How will they affect investments in ADSL,
ISDN, and other specialized data services? |

5. What affects will pricing policies have on the entry of carriers hoping to offer
uﬂaxnnnuuﬁannnmsenﬁasinsuppnnxihﬂnnﬁﬁsenﬁas@

6. What pricing palicies consistent with crrent stamtes would best sexrve the
gnnwhu;needsofChhﬁnnﬁfsuﬂuunnunnﬁaniuﬁéuuikﬁunnaﬁon
infrastructure? What pricing policies are best for Califarnia? Why?

Opening comments, limited to 25 pages, are due within 45 days of the adoption

of this order. Reply conunents, limited to 15 pages, are due 15 days after the

filing of opening comments. |
YVeakmnunethatum1akennacﬁunhﬁuumganﬁngthenuuﬁsofﬁue
complaints filed against Pacific Bell in separate proceedings before this

c ission. : ,

Impacts on Interstate/intrastate Calling Ratios

We are not persuaded by the arguments of the small [ ECs that we should
vefrain from deciding the jurisdictional staus of ISP traffic because it could
adversely affect the revenues of the small ILECs which is based on intrastate-
interstate calling traffic ratios. Our ruling that ISP traffic is intrastate is consistant
with the manner in which such traffic has been treated in intercannection
agreements. In any event, to the extent that a small ILEC believes it will
experienve a material revenue :mpact as a result of a change in jurisdictional
calling traffic ratios, it may seek recourse through its general rate case pracess.

Therefare, the issues resolved in this order concerning our jurisdiction aver ISP

traffic should not have any adverse impact on the traditional manner in which

the small ILECs have determined traffic ratios for rate and revenue purposes.

-19-
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Findings of Fact

1. Disputes have arisen in interconnection agreements over which carrier
shanld pay for the cost of terminating calls ariginated by customers of one local
ca:dErtoaccessInuuruxﬁkxvi:ePkdvkuus(rSPs}vdﬁdh.hituxn,aneuﬂephone
customers of anotfier local carxier.

2 n\equwuonofwhe&mISPu-afﬁcismbjecttoanmmaﬁnnd\arges
depends, in part, on whether such traffic is defined aslocal or as interstate, and
consequently, an whether such calls came within the juxisdiction of this
Commission. | '

3. Provision for reciprocal campensation for call termination in
uuenxuuuuxuutag:eenunus:xﬂytquﬂn&;u:hxxdtzaﬂi:angpnanngiumd
terminating within a local calling area.

4. ISP sexvice is composed of two discrete elements, one being a
mleco;:munﬁcaﬁm'sservicebywlﬁchmemdusamedswﬂwISPmndm
through a local call, the second being an information service by which the ISP
converts the customer’s analog messages into data packets which are
individually routed through its modem to hast computer netwarks located
ttooughont the warld.

5. Under the 1996 Telecommunications Act (Ac#), “telecommmmications™ is

defined as the "ransmission, between or among paints specified by the user, of
information of the user’s choosing, withont change in the form ar cantent of the
. information as sent and received.” (47 USC 153(43).)

6. The Act separately defines “information” sesvices™ as “the offering of a .
capability for generating, acquiring, storing, tmnsformmg, processing, retrieving,
utilizing, or making available information via telecommurications, and includes
electranic publishing, but does nat include any use of any such capability for the
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management, contmloropetanmofatelecommmmsystemordw
gementofabelecommumcanonssewwe. (47 USC 153(20).)

7. Even where interstate sexvices are jurisdictionally mixed with intrastate
services and facilities otherwise regulated by the states, the FCC has ruled that
state regulation of the intrastate service will not be preempted unless it thwarts
or impedes a valid federal policy. |

8. The US. Court of Appeals for the Ninth Circuit has ruled that state
jurisdiction over carrier-provided intrastate enhanced sexvices such as ISP calls
does not intrude npon FCC's jurisdiction over interstate enhanced services
offered by carriers.

9. merdevamdetermimntnfwhed\erISmeh:lsmtrastahexsﬂxewhether
betwemdxemtecememassouawdmdt&mtalcphmnumberofanmduser
originating the call and the telephome number at the ISP modem where the call is
teyminated are bath intrastate. '

10. If the transmission between the rate centers associated with the telephone
numbers end user originating the call to the ISP modem lies within a single local
calling area, then suchcallisalocaleall.

11. The issues resalved in this arder concerning our jurisdiction over intrastate
calls to ISPs shauld not have any adverse impact on the traditional manner in
which the small ILECs have determined traffic ratios for rate and revenue
purposes. i

12. The fact that ISP traffic flows predominantly in ane directian does not
negate the costs invalved in terminating trafﬁc.

Canclusions of Law

1. msComnﬁssioqhasi\nisdicﬁoncvernansnﬁssiomoﬁgirmﬁrxg&omm
end user and terminating at an ISP modem where both the end user and modem
are intrastate. »
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2 This Commission has jurisdiction to issue an ordex ruling on whether a
transmission ten‘nimtmg at an ISP is to be subject to the reciprocal compensation
provisions of interconnection agreements.

3. Califarnia has adopted statutory provisions to set state telecommunications
policies to guide the Commission’s regulation of telecommunications ‘
infrastructare.

4 Itis prudentto determine how alternative policies for pricing traffic to an
ISP mmiodem will affect access to and investment in California’s information
infrastructure.

ORDER

IT 1S ORDERED that:
Parties wishing to participate in the Commission’s proceeding to
determine policies for pricing telecommunications directed to an ISP madem
_ should file and serve comnmerts addressing the following questions:
1. Docalls mlSPshavespeaalchamclensncSthatshmﬂd affecting pricing

2 Whans the size of this issue for California? Mmtrevenneﬂows between
carriers result from internet traffic? How can we expect these flows to change
over time?

3. Have other regulatory jurisdictions addressed the pricing of internet access
services directly? What policies have they adopted?

4 What affects will different pricing palicies have for the development of the
state’s informatidn infrasttucture? How will they affect investmenis in ADSL,
ISDN, and other specialized data services?

5. What affects will pricing policies have on the entry of carriers hoping to offer
telecomumunications services in support of internet services?

6. What pricing policies consistent with cuxrent statutes would best serve the
growing needs of California’s telecommunications and information
infraswucture? What pricing policies are best for California? Why?
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Opening camments are lim .
o> g o are limited to 25 pages and due within 45 days of adoption of
order. comments are limited to 15 pages and - |
oo it o e " pages and due within 15 days of the
_ This order is effective today.
Dated |
‘ , at San Francisco, California-
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OF THE STATE QF CALIFORNIA

Order Instituting Rulemaking on the )
Commission's Own Motion into ) - -
Compefition for Local Exchange Service ) R. 95-04-043
' : )
Ozder Instituting Investigation on the )
Commission’s Own Motion into )
Competition for Local Exchange Secviee ) 1. 95-04-044

D

NOTICE OF EX PARTE COMMUNICATION +.

Pursuant to Rule 1.4 (a) of the Commission’s Rule of Practice and Procedure, Pacific Bell
(U-1001-C) provides the following notice of ex parte communications. |

On Thursday, September 24, 1998, Jim Callawny, Prosident Pacific Telesis, Bill Blase,
Vice Pzendentkzguhuny Pecific Bell, David Discher, General Attorney, Pasific Telesis, and
Dan Jacohsen, Executive Director Regulatory, Pacific Bell, met with Commissioner Dugue and -
Advisor Tiim Sullivan. The meeting was requested by Pacifc Bell and it occurred at
approximately 10:30 a.m. at the Commission officea at 505 Van‘ Ness Ave., San Francisco, Ca.
Reprasentatives from Pacific Bell made the fn!lawing points: Internet calls are not-local,
Reciprocal compensation would have a significant negutive financisl impact on Pacific Bell, the
policy unphoauons on this issue are significant, other states have not addm;sed the policy ’
implications related to reciprocal compensation and some CLECs-and IXCs have agreed with
Pacific’s position. . | '

The attached handout was used during the meeting.
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Toibﬁaiﬁacopyofmishoﬁce,plnsecomnct:

Lila Tam
Pacific Bell _ .
* 140 New Montgomery Strest, Room 2519
San Francisco, CA 94105 :
Tel: (415) 542-3820
‘ Fax: (415) 543-3766

Dated st San Francisco, Californis, this 28* day of September, 1998..
"Respectfully submitted,

Daniel Q. J
Executive r - Pacific Bell Regulatory
(415) 545-1580
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