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Iridium LLC (“Iridium”) hereby respectfully submits its response to the Surreply
Comments of ICO Services Limited (*“Surreply”) filed on October 13, 1998, in the above-
captioned proceeding. Given the concerns repeatedly and publicly expressed by 1CO Services
over the length of time it is taking for the Commission to process the 2 GHz applications, Iridium
was surprised to receive the ICO Services Surreply and accompanying motion for leave to file,
which were filed more than one month after the Reply Comments of Iridium to which the ICO
Services Surreply responds. Notwithstanding the procedural defects of the ICO Surreply and
motion, Iridium herein responds to ICO Services and demonstrates that the Reply Comments of
Iridium LLC were not misleading or inaccurate.

Preliminary Statement

At the outset it should be noted that, contrary to the Surreply of ICO Services Limited

(“ICO Services™), Iridium did not raise the issue of whether ICO Services would be deemed a

“new entrant” for the first time in its Reply Comments (although there would have been nothing
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wrong in doing so). Iridium first raised the issue in its Comments.Y Moreover, the apparent
outrage expressed by ICO Services against Iridium’s Reply Comments is puzzling, given ICO
Services” attempt in its Surreply to modify its above-captioned Petition to include an affiliation
standard as part of its proposed new entrant policy, after all comments and reply comments on
the ICO Services Petition have been submitted.

It appears that the Surreply and Motion, filed more than one month after Iridium filed its
Reply Comments, may not really be directed at Iridium’s Reply Comments.? Instead, they may
simply be the convenient pretext for ICO Services to attempt to revise its Petition to include a
proposal (a definition of “affiliate” that ICO Services thinks its investors can meet) that was not
included in the Petition when it was reviewed by the other commenting parties. That is the only
plausible explanation for ICO Services’s surreal filings and the untenable allegations contained
therein.

Iridium’s Reply Comments Were Not Misleading or Inaccurate

In its Surreply, ICO Services accuses Iridium of making misleading statements

concerning ICO Services’s approval of an affiliation standard in its new entrant policy. That is

nonsense. Iridium did not claim in its Reply Comments that ICO Services was proposing the

1/ See Comments of Iridium LLC at 9 & n.16. ICO Services accuses Iridium of raising new
matters in a reply pleading (apparently confusing rules and precedent relating to three pleading
cycle proceedings with rules governing comments and reply comments).

2/ ICO Services did not itself even file Comments in support of its above-captioned Petition.
In its Surreply, ICO Services is actually replying (or surreplying) to Reply Comments that were
filed by Iridium in direct response to the Comments filed in the above-referenced proceeding by
ICO USA Service Group (IUSG), a consortium of investors in the 2 GHz satellite system
planned by ICO Services, and the North American GSM Alliance LLC (GSM Alliance).
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Little LEO affiliate definition. Indeed, Iridium’s point was that ICO Services had not proposed
any affiliate definition and that therefore its new entrant policy did not have any standard by
which to assess whether an entity with other interests was truly a new entrant that would enhance
competition:
“TUSG obviously endorses the new entrant proposal, contending that it will enhance
competition. However, it is clear that ICO’s artful definition of “new entrant” may

include ICO but does not enhance competition because it ignores affiliates of the
applicant or other interests that could or should be attributable to the applicant.”

Iridium Reply Comments at 10.

Iridium also pointed out that the “majority of commenting parties joined Iridium in
squarely opposing any new entrant preference for access to the 2 GHz band” and that “[e]ven the
GSM Alliance, which generally supported the concept, would not have the Commission adopt
the ‘new entrant’ definition advocated by ICO.” Id. at 9. Iridium noted further that: “[t]he GSM
Alliance contends that the new entrant definition should incorporate a reasonable atfiliation or
attribution standard.” Id. at 9 n. 27.

Iridium also demonstrated that ICO Services, which meets its own definition of “new
entrant,” could never be viewed as a new entrant under a definition that included an attribution
standard. It was in this context that Iridium noted. in reply to the GSM Alliance Comments:

“For example, under the Little LEO affiliation standard cited by the GSM Alliance,

[CO would not qualify as a new MSS entrant in the United States. There, the

Commission defined an affiliate of an MSS licensee as (1) an entity that directly or

indirectly controls or influences a licensee; (2) an entity that is directly or indirectly

controlled or influenced by a licensee; or (3) an entity that is directly or indirectly
controlled or influenced by a third party or parties that also has the power to control or

influence a licensee.”

Id. at 10-11 (emphasis added).



Iridium continued: “[tJhus, under the Little LEO new entrant policy of which ICO
Services appears to approve, ICO would be deemed to hold an affiliation with at least three
entities holding substantial MSS interests in the United States: Hughes Electronics; Inmarsat; and
COMSAT.” Id. That ICO Services “appears to approve” of “the Little LEO new entrant policy”
is evident in the statements of ICO Services in its own above-captioned Petition for Expedited
Rule Making in support of its proposal for a new entrant policy:

“The Commission previously has recognized that limiting a processing round to qualified

new entrants can serve the public interest. Specifically in the second Little LEO

processing round the Commission proposed to exclude licensees from the first
processing round from participating in the second processing round in order to
open the Little LEO service market to new entrants.”
ICO Services Petition at 5 (emphasis added). ICO Services specifically cited and quoted from
the very same Little LEO order cited by GSM Alliance and Iridium.

Thus, it is misleading of ICO Services now to suggest or imply that Iridium has misstated
or mischaracterized ICO Services’s approval of the new entrant policy that was proposed but
never adopted in the Little LEO proceeding. What Iridium said was precisely correct. In
advocating a new entrant policy for the 2 GHz applicants, ICO Services very clearly appeared to
indicate to the Commission its approval of what the Commission proposed in the Little LEO
proceeding, but it also ignored the affiliation standard proposed as part of that policy, as Iridium
and the GSM Alliance both pointed out.

In responding to Iridium’s claim that ICO Services would not meet the definition of a
new entrant, ICO Services also takes issue with both the appropriate affiliation test and the
various ownership interests of its investors. Here, too, ICO Services’s Surreply is misleading.

While ICO Services now proposes that the Commission should define the term “affiliate” “in the
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same manner that Congress defined the term in the Communications Act of 1934, as amended,”
ICO Services ignores the fact that there are several different definitions of the term “affiliate” in
the Communications Act® and a plethora of widely divergent definitions in the Commission’s
rules.¥ Obviously the term “affiliate” may be and is defined differently by the Commission
depending on the purpose and the context in which it is used. Under many, if not most, of these
definitions, ICO Services would not be considered a “new entrant.” The Commission certainly is
not limited to the one definition ICO Services found that it likes.

Moreover, under any test, the relevant ownership of ICO Services is not just what it is
today but what it was on the cut-off date for applications in this processing round: September
26, 1997. On that date, INMARSAT had a 15% voting interest in the parent of ICO Services,
according to the ICO Services Letter of Intent, and Hughes reportedly had a more substantial
stake in the parent of ICO Services, as well, including an ownership level that would meet
several of the definitions of affiliate in the Commission’s rules.? The fact that ICO Services
wants the Commission to consider only its current ownership further underscores the

fundamental unfairness to other applicants of proposing an eligibility standard that would be

3/ See eg.47US.C.§§153,273, 274.
4/ See eg., 47 C.F.R. §§24.413, 24.709(8), 63.08(c), 1.2110.

5/ Furthermore, while ICO Services glibly and without any support claims that its
contractual relationships with its key strategic investor Hughes “in no way make ICO an affiliate
of Hughes,” under many definitions of “affiliate” in the Commission’s rules, Hughes would very
definitely be considered an affiliate of ICO Services by virtue of these contractual relationships.
See, e.g., 47 CFR §§63.08, 1.2110. Hughes controls American Mobile Satellite Corporation
(“AMSC™), a licensee of mobile satellite services in the L-Band in the U.S.
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retroactively imposed against them but would not operate to exclude an entity that on the cut-off
date also fell within the exclusion.
Conclusion
The ICO Services Petition is an ill-conceived idea obviously contrived so that ICO
Services could attempt to clear the field of its competitors and not so that the Commission could
enhance competition. There is no way that the new entrant policy ICO Services proposes can be
fairly adopted or applied. The Surreply should be recognized for what it is: an attempt to
resuscitate the above-captioned ICO Services Petition and yet another example of how ICO
Services is disrupting the Commission’s work in the 2 GHz proceeding and wasting time and
resources of the Commission and other parties while at the same time it complains to the rest of
the world that the FCC is slow rolling its application.
Respectfully submitted,
IRIDIUM LLC
F. Thomas Tuttle
Vice President and General Counsel
Patricia A. Mahoney
Assistant General Counsel,
Regulatory and Trade Policy
Iridium LLC
15751 Street, N.W. - 8th Floor

Washington, D.C. 20005
(202) 408-3800
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