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EX PARTE

Dear Ms. Salas:

Earlier today, Tom Tauke, Ed Young, John Thorne and Mike Glover from Bell
Atlantic met with Chairman Kennard, Tom Power, Larry Strickling, and Bob Pepper to
discuss the issue of reciprocal compensation:

First, clarifying that Internet traffic is not subject to reciprocal compensation will
put competing carriers in exactly the same position as Bell Atlantic. Under the FCC's
enhanced service provider exemption, the competing carriers will continue to charge the
Internet service providers under their state tariffs Gust as Bell Atlantic does).

Second, paying reciprocal compensation on Internet traffic deters the deployment
of competing facilities. An independent analyst has explained that reciprocal
compensation has the "perverse effect of turning customers from assets into liabilities."
S. Cleland, "Reciprocal Comp For Internet Traffic-Gravy Train Running Out of Track,"
Legg Mason Research, June 24, 1998. And the Chairman of Covad, a competing
provider of advanced services, explained that reciprocal compensation is a "boondogle"
that "slows down the deployment of a high-speed packet-based network." Transcript,
Economic Strategy Institute Forum on 706, Sept. 16, 1998.

Third, under the Act and the FCC's prior orders, only local traffic is subject to
reciprocal compensation. But the FCC's previous decisions make clear that: 1) Internet
traffic is interstate and interexchange in nature; 2) Internet calls consist of a single end to
end communication from the end user to a distant Web site or sites; and 3) The FCC's
enhanced service provider exemption does not change these facts. Rather, as its name
makes clear, the ESP exemption merely exempts Internet service providers from paying
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the per-minute interstate access charges that otherwise would apply. It does not, and
cannot, make those calls local for any other purpose.

Fourth, Bell Atlantic did not agree in its contracts that Internet traffic is subject to
reciprocal compensation. Bell Atlantic agreed only that "local" traffic is subject to
reciprocal compensation. It refused to agree that Internet traffic is local or that it is
subject to reciprocal compensation. Sample contract language is attached.

Fifth, the bulk of the state commissions that have required reciprocal
compensation to be paid based their decisions on a mistaken view that the FCC's
previous decisions reclassified Internet traffic as local or as two calls, not on the language
of the contracts. The bulk of the state commissions also recognized that this issue is one
that the FCC ultimately must resolve, and that their decisions will be modified once the
FCC acts. Excerpts are attached.

Sixth, Bell Atlantic's existing interconnection agreements do not expire in the
near term; many run through the year 2000 or into 2001.

Seventh, the duration of the current contracts does not defme the end of the
problem. A recent order from a New Jersey arbitrator allows competing carriers to use
the most favored nations provision to clone existing agreements and extend them for
another full three year term. This result effectively would allow competing carriers to
extend existing contracts indefinitely.

Eighth, a new round of negotiations in 2000 or 2001 would not produce a
different result in any event. State decisions not only require Bell Atlantic to pay
reciprocal compensation on Internet traffic, but also generally have required Bell Atlantic
to pay compensation at the higher tandem (rather than end office) rate as did the FCC's
own order before them. An example is attached. With these state decisions in hand,
competing carriers have no incentive to negotiate any different result.

Ninth, a question was raised as to whether the FCC can adopt an interpretation of
its prior orders that applies prospectively only. The answer is yes. The legal authorities
are attached.

Tenth, a question was asked whether adopting such an order would comply with
the Administrative Procedures Act. Again, the answer is yes.

As an initial matter, the APA contains an express exemption from the notice and
comment requirements for interpretive rules, 5 U.S.C. § 553(b)(3)(A). It also contains an
exemption where the agency "for good cause finds" that notice and comments are
"impracticable, unnecessary, or contrary to the public interest," id., § 553(b)(3)(B).
Examples include where the agency is under a short deadline, and either reviews what
data is available to it, Petry v. Block, 737 F.2d 1193, 1203 (D.C. Cir. 1984), or adopts
interim or temporary rules to be effective immediately pending notice and comment on
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permanent rules, American Federation of Gov't Employees v. Block, 655 F. 2d 1153,
1157 (D.C. Cir. 1981).

In any event, the parties here received notice and an opportunity to comment, both
in the pending reconsideration of the local interconnection order and in the proceeding
initiated in response to the ALTS request for a declaratory ruling. The record addresses
such issues as whether Internet traffic is subject to reciprocal compensation, whether
competing carriers should receive end office or tandem rates, and competing carriers'
own views as to an appropriate cost based compensation rate level. As a result, the
requirements of the APA are fully met.

Sincerely,

Michael E. Glover

cc: Chairman Kennard
Mr. Powers
Mr. Strickling
Mr. Pepper

Attachments
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ATTACHMENT 1

EXCERPTS FROM STATE ORDERS



·. Excerpts From State Commission Orders On
Internet Reciprocal Compensation

1. "The Commission will adopt the exemption permitted by the FCC. However,
the Agreement should indicate that if and when the FCC modifies the access charge
exemption, the Agreement will also be modified." MFS Communications Comp., Inc.,
1996 WL 787940 *5 (Ariz. Corp. Com'n Oct. 29, 1996).

2. "The Department considers calls originating and terminating between these
customers (lSPs and other SNET customers) within the same local calling area to be
local, and, therefore, should be subject to the mutual compensation arrangements adopted
in the Plan. This is consistent with the FCC's position that ISPs may pay business line
rates and the appropriate subscriber lines charge, rather than interstate access rates, even
for calls that appear to traverse state boundaries." Petition of the Southern New England
Telephone Company For a Declaratory Ruling Concerning Internet Services Provider
Traffic, Docket No. 97-05-022 at 9 (Conn. Dept. of Pub. Util. Control, Sept. 17, 1997).

3. "The FCC may someday reach a contradictory conclusion. However, there is
no reason to assume in advance that it will." Petition ofMCI for the Arbitration of
Unsolved Interconnection Issues with Bell Atlantic, Docket No. 97-323, Arbitration
Award (Del.. PSC, Dec. 16, 1997).

4. "The FCC has not yet decided whether ISP traffic is subject to reciprocal
compensation.... No FCC order delineates exactly for what purposes the FCC intends ISP
traffic to be considered local. ... It appears that the FCC has largely been silent on the
issue. This leads us to believe the FCC intended for the states to exercise jurisdiction
over the local service aspects ofISP traffic, unless and until the FCC decided otherwise."
"Indeed, as recently as April, 1998, the FCC itself indicated that a decision has not been
made as to whether or not reciprocal compensation should apply." Complaint of
WorldCom Technologies, Inc. against BellSouth Telecommunications, Inc. for breach of
terms of Florida Partial Interconnection Agreement under Sections 251 and 252 of the
Telecommunications Act of 1996, and request for relief, Docket No. 971478-TP, Order
No. PSC-98-1216-FOF-TP at 8-9,20 (Florida P.S.c., Sept. 15. 1998).

5. "This Commission anticipates that if the FCC institutes a change in policy
which impacts the interconnection agreements or any other aspect of state policy, the
parties will bring that matter to the Commission's attention in an appropriate fashion."
Teleport Communications Group v. Illinois Bell, Docket No. 97-0404 (Ill. Comm.
Com'n., March 11,1998).

6. "Moreover, we note this issue is currently being considered by the FCC and
may ultimately be resolved by it. . .. In the event the FCC issues a decision that requires
revision to the directives announced herein, the Commission expects the parties will so
advise it." Letter Order by Daniel Gahagan, Executive Secretary, Maryland Public
Service Commission, at 1 (Md. PSC Sept. 11, 1997).



7. "We agree with Bell Atlantic that the FCC has jurisdiction over Internet traffic.
Pursuant to that authority, the FCC may make a determination in proceedings pending
before it that could require us to modify our findings in this Order." Complaint of
WorldCom Technologies, Inc.(successor-in-interest to MFS Intelenet Service of
Massachusetts, Inc.) against New England Telephone and Telegraph Company d/b/a Bell
251 and 252 ofthe Telecommunications Act of 1996, D.T.E. 97-116 at 5, n.l1 (Mass.
Dept. of Telecom. and Energy, Oct. 21,1998).

8. "When the FCC rules in the pending docket, the Commission can determine
what action, if any, is required." In re Brooks Fiber Communications of Michigan, Inc.,
Case No. U-1178, et aI., at 15 (Mich. PSC Jan. 28, 1998).

9. "The record presented by the parties is not sufficiently persuasive to move this
Commission to make a final decision on the reciprocal compensation issue in light of the
FCC's pending proceeding on the same issue." "[P]rior to a decision from the Federal
Communications Commission on the issue of reciprocal compensation for traffic to ISPs
within a local calling scope, the parties shall compensate one another for such traffic in
the same manner that local calls to non-ISP end users are compensated, subject to a true­
up following the Federal Communication Commission's determination on the issue." In
re Birch Telecom of Missouri, Inc., 1998 WL 324141 *3, *5 (Mo. PSC Apr. 24, 1998).

10. "The Telecommunications Act of 1934 authorized the FCC to regulate
interstate communications and carefully preserved the states' jurisdiction over intrastate
communications. (citations omitted). As the parties recognize, the 1996 Act did not
change that delineation of responsibility. Therefore, only if traffic to an ISP is
'interstate' must the Commission refrain from exercising its authority to require
reciprocal compensation." Proceeding on Motion of the Commission to Investigate
Reciprocal Compensation Related to Internet Traffic, Case No. 97-C-1275, 1998 WL
214795 *1 (N.Y.P.S.C. Mar. 19, 1998).

11. "The FCC has not squarely addressed this issue, although it may do so in tbe
future. While both parties presented extensive exegeses on the obscurities of FCC rulings
bearing on ISPs, there is nothing dispositive in the FCC rulings thus far." In re
Interconnection Agreement Between BellSouth Telecommunications. Inc. And US LEC
of North Carolina, LLC, Docket No. P-55, SUB 1027 at 7 (N.c. PUC Feb. 26, 1998).

12. "[T]he precise issue under review in the instant case is currently being
decided by the FCC. . . . Any ruling by the FCC on that issue will no doubt affect future
dealings between the parties on the instant case." "Instead of classifying the web sites as
the jurisdictional end of the communication, the FCC has specifically classified the ISP
as an end user. [citation omitted] Given the absence of an FCC ruling on the subject, this
court finds it appropriate to defer to the ICC's finding of industry practice regarding
termination." Illinois Bell Tel. Compo V. Worldcom Technologies, Inc., No. 98 C 1925,
Mem. Op. and Order at 18,27 (N.D. Ill. July 21,1998).
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13. "We also recognize that the FCC is in the process of considering arguments
addressing these broader policy implications. The FCC's deliberations could, therefore,
have an impact on this Commission's view of the issues presented by the parties in this
complaint. We specifically reserve our rights to consider these policy implications in a
future proceeding." Complaint ofICG Telecom Group, Inc. v. Ameritech Ohio, Case No.
97-1557-TP-CSS, at 8 (Pub. Util. Com'n. Ohio, Aug. 27,1998).

14. "[F]ederal law dictates that the termination point of a call to an ISP for
reciprocal compensation purposes is the location of the ISP.... [T]he policy established by
the FCC and followed by SWBT is that ISPs be treated as end users, and the
interconnection agreement should be interpreted in the context of that policy."
"Irrespective of how the FCC's 1983 access charge exemption policy might otherwise be
interpreted, for purposes of this cause the more recent Telecommunications Act and the
FCC's Universal Service Order would provide the controlling federal precedent. ... No
support has been offered to show that the FCC has acted in any manner to limit or dictate
the type of compensation local exchange carriers c.:a assess each other under an
interconnection agreement for termination of traffic destined to ISPs." In re Application
of Brooks Fiber Communications of Oklahoma, Inc., Cause No. 970000548, Order
423626, at 8, 10- 11 (Okla. PSC June 3, 1998).

15. Based on MFS's argument that the issue is governed by the enhanced service
provider exemption, "[t]here is no reason to depart from existing law or speculating what
the FCC might ultimately conclude in a future proceeding." In re MFS Communications
Comp., Inc., 1996 WL 768931 *13 (Or. PUC Dec. 9, 1996).

16. An important consideration is "whether or not pending FCC proceedings
counsel in favor of deferring action," but "the FCC has had occasion to state its position
on the issue and has not, thus far, definitively addressed the issue." Petition for
Declaratory Order ofTCG Delaware Valley, Inc., P-00971256 at 20 (Pa. PUC June 16,
1998).

17. "All parties agree that the FCC has for many years declared that enhanced
service providers, which include ISPs, may obtain services as end users under intrastate
tariffs." "Based upon the long-standing position of the FCC that existed years before the
execution of the Interconnection Agreement, the Hearing Officer concludes that the term
'Local Traffic' ... includes, as a matter of law, calls to ISPs." In re Petition of Brooks
Fiber, Docket No. 98-00118 (Tenn. Reg. Auth. Apr. 21, 1998).

18. "The Commission agrees with the FCC's view that the provision ofIntemet
service via the traditional telecommunications network involves multiple components;"
the FCC has recognized that this position should be reviewed in a future FCC
proceeding." Complaint and Request for Expedited Ruling of Time Warner
Communications, PUC Docket No. 18082 at 4 (Tex. PUC, Feb. 27, 1998).
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"[R]ecognizing all along that the Federal Communications Commission has not

decided the specific issue of whether local phone companies are entitled to reciprocal
compensation for terminating Internet traffic, the Court's judgment to deny Plaintiffs
request for declaratory and injunctive relief shall stand." Southwestern Bell Telephone
Company v. Public Utility Commission of Texas, MO-98-CA-43 (W.D. Texas, July 20,
1998).

19. "It is premature to change the treatment of ESPs at this time." Petition for
Arbitration of an Interconnection Agreement Between MCI Communications Company,
Inc. and US WEST Communications, Inc. Pursuant to 47 USC Section 252, Docket No.
UT-960323, Arbitrator's Report and Decision at 26 (Wash. Util. and Trans. Com'n., Nov.
1996).

20. "[T]he Commission agrees that a final determination on this matter rests with
the FCC. ... If the FCC should change its position, then the Commission expects
interconn~~tionagreements to be applied in accordance with the FCC's new policy.
Moreover, the parties will be directed to bring the FCC's final determination to the
Commission's attention in order to allow it to consider whether any further action is
appropriate." MCI Telecommunications Corporation, Case No. 97-1210-T-PC at 29-30
(W.Va. PSC Jan. 13,1998).

21. Recognizing that the issue is pending at the FCC but concluding that
"postponing a Commission decision to await a Federal Communications Commission
decision is not in the parties' interest or in the public interest." Letter Order from Lynda
L. Dorr, Secretary to the Public Service Com'n of Wisconsin, to Rhonda Johnson and
Mike Paulson, 5837-TD-I00, 6720-TD-I00 (Wise. PSC May 13, 1998).

October 22, 1998
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ATTACHMENT 2

PROSPECTIVE APPLICATION OF AGENCY INTERPRETATIONS



Prospective Application Of
Agency Interpretations

A question has been raised as to whether the FCC can adopt

an interpretation of its prior orders establishing the so-called

"enhanced service provider exemption" that applies prospectively

only. The answer is yes.

Whether the FCC issues an interpretive ruling in the context

of an ongoing adjudication (such as the GTE tariff proceeding) or

issues a declaratory ruling (such as in the proceeding initiated

in response to the ALTS petition), it has discretion to make that

ruling prospective only.

1. Interpretive rules. The courts have long recognized

that federal agencies have discretion to limit interpretive

rulings adopted in agency adjudications to prospective

application:

a. "[A] retrospective application can properly be

withheld when to apply the new rule to past conduct or prior

events would work a 'manifest injustice.' Clark-Cowlitz

Joint Operating Agency v. FERC, 826 F.2d 1074, 1081 (D.C.

Cir. 1987), citing Retail, Wholesale & Department Store

Union v. NLRB, 826 F.2d 1074, 1081 (D.C. Cir. 1987) (factors

to consider include the extent to which a party relied on

the former rule, and the degree of burden that retroactive

application would impose on a party) .

b. "While at one time the determination that a rule

was properly established through adjudication would have



compelled the conclusion that it should be applied with full

retroactive effect, see Linkletter v. Walker, 381 u.s. 618,

622-24 (1965), 'the accepted rule today is that in

appropriate cases the Court may in the interest of justice

make the rule prospective.' Id. at 628. The Department [of

the Interior] itself has recognized this very principle in

its own adjudications. In Safarik [v. Udall, 304 F.2d

944 (D.C. Cir.), cert denied, 371 U.s. 901 (1962)], the

Court of Appeals for the District of Columbia Circuit upheld

the Department's power to give its decision prospective

effect only. Id. at 950." McDonald v. Watt, 653 F.2d 1035,

1042 & n.18 (5th Cir. 1981).

c. "[I]t is a basic tenet of administrative

law that agencies have some discretion to choose

between adjudication and rulemaking when interpreting

statutes and regulations committed to their authority

. The Administrative Procedure Act does expressly

prohibit an agency from retroactively imposing an

interpretive rule upon a regulated party. [citation

omitted]. Nonetheless, nothing in the APA prohibits an

agency from adopting or revising an interpretation of a

regulation that has been properly promulgated in an

adjudication and applying that interpretation

retroactively .... However, courts will not allow
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retoractive application of an agency adjudication where

doing so would result in a 'manifest injustice.'"

Beazer East, Inc. v. EPA, 963 F.2d 603, 609 & n.4 (3rd

Cir. 1992).

2. Declaratory ruling. Likewise, the same rule applies if

the agency adopts its interpretation in the form of a declaratory

ruling to resolve an ongoing controversy, rather than in an

adjudication.

a. Under the Administrative Procedure Act, "[t]he

Agency with like effect as in the case of other orders, and

in its sound discretion, may issue a declaratory order to

terminate a controversy or remove uncertainty." 5 U.S.C. §

554(e); see also 47 C.F.R. 1.2.

b. "[W]e wish to emphasize that our ruling today will

have prospective application only. . If we were to make

our ruling today retroactive, it would probably create

considerable disruption to all concerned." Request by

Reagan for President Committee for Declaratory Ruling, 80

FCC 2d 225, 228 (1980).

c. "A determination in a declaratory ruling that a

particular carrier practice is unlawful may effectively

require a carrier to adopt a different practice for the

future." In re AT&T, 3 FCC Rcd 5071, ~ 7 (1988).
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I. BACXGROUND

This matter comes before the Arbitrator for decision pursuant to Section
252(b) of the Telecommunications Act of 1996 after the two parties herein were
unable to agree upon all of the terms necessary for a complete Interconnection
Agreement (I~)_ Despite efforts to achieve agreement, both parties have
submitted the issues set forth below to the Arbitrator for decision.

The petitioner, Global Naps, Inc. (GN) is seeking certification as a
competitive local exchange carrier (CLEC)in New Jersey. It already haa such
status is other states, including Bome served by the respondent, Bell Atlantic
(BA). BA-New Jersey is the incumbent local exchange carrier (ILEC). Prior to
1996, BA held a legally sanctioned monopoly franchise to provide land line
local exchange service in the State of New Jersey. That monopoly position, as
a legal proposition, was terminated by the Telecommunications Act of 1996.
That enactment envisioned and encouraged the end of monopoly local exchange
service such as that possessed by BA. One of the means set forth in the
statute to promote local telecommunications competition was to impose a series
of service obligations on all LEe's (41 usc 251 (b)), and a more stringent eet
of obligations on ILEC's in particular (47 USC 251(c», that are deaigned to
open up local calling areas for new entrants. It was in connection with these
Obligations that the parties attempted to work out an lA. While the parties
were able to achieve agreement on some pointe, the matters set forth below have
fallen to the arbitrator to decide.

Both parties submitted a joint statement of the unresolved issues to the
Arbitrator on September 28, 1998. On that same day, each party separately
submitted a statement of their own responses to the issues. On October 20,
1998, at the requese of the Arbitrator, each party submitted its own revised
statement of the issues to De resolved by arbitration. An arbitration hearing
was conducted on October 21, 1998 at the offices of LeBouef, Lamb, Greene, and
MacRae in Boston, Massachusetts. At that hearing, the parties attempted to
clarify the issues from each of their points of view, had the opportunity to
present witnesses, and made opening and closing arguments. In terms of
witnesses, only BA ~hoBe to avail itself of the opportunity to present
testimony; it offered Mr. Jeffrey Masoner, its Vice President for
Interconnection Services as a witness. Each party, on October 23, 1998,
submitted post hearing briefs. The record of the Arbitration 1s now complete
and ready for a Recommended Interim Final decision. The recommendation herein,
of course, is interim in nature as the Board may want to look at any of tbe
mat~ere raised herein and render policy determinations on a more permanent, and
perhaps, generic basis.

n:. ISSUES

As noted above the parties submitted a joint statement of issues to the
Arbitrator on September 28, 1998. On October 20, 1998, each party, at the
suggestion of the Arbitrator, submitted its own statement of the issues.
Rather than restate each of those herein, for purposes of both analysis and
decision, the issues will be restated herein in somewhat different fashion than
the parties themselves have offered them. Nevertheless, in the Arbitrator's
view, at least, all of the issues raised are subsumed in the recasted issues.

<--------------,--------------------------



A. :IS GN AN INTITY BLIGIBLE POR AN INTIR,CONlllECTION AGREBllBNT?

BA has raised doubts as to whether or not GN, a carrier which it asserts
provides neither "loops nor access to E-911 aervices,"and a company that
conducts its business in a manner that BA finds 1nconsiatent with status as a
CLEC, is an entity entitled to an IA with it. Among the practices about which
BA complains are lack of balance in originating and terminating traffic and
misassignment of central office (NXX) codes. GN counters that argument by
asserting that it is, like many CLEC'a, a young company still formulating its
business strategy. rte practices today may very wall change over time, but
that the evolution of its business should have no bearing on its entitlement to
an IA with BA. It further asserts that Section 252(i) of the
Telecommunications Act requires only that GN be a Utelecommunications carrier,"
a broad term encompassing many different type of players in the market who
provide a "telecommunications service," in order to be eligible for an IA with
an lLEC.

B. IS GN EN"l'ITLID '1'0 HOST FAVORED NATION STATUS IN RIQAltD TO OTHER
XNTERCONNECTION AGRBBM&NTS?

Assuming arguendo that aN is an eligible party for an IA, SA has raised
questions about its ability to assert most favored nation (MFN) status to
obtain those terms that are set forth in the IA BA entered into with MFS in
1996. It contends that aN is not prepared to agree to or meet all of the terms
and conditions of the contract to which it seeks to opt in, the 1996 IA between
SA and MFS. It also alleges that the costs of GN opting in are far in excess
of the costs BA encountered when it entered into agreement with MFS. GN
asserts in response, that as a telecommunications carrier under the 1996 Act,
it is entitled to MFN status, and that BA's assertions to the contrary are
merely that company's unsubstantiated fears of how GN might do business in the
future.

C. WHEN OPTING INTO A PRIIXISTIHQ IN'rllCONHICTION AGRIDIIlft' UNDER MPN
STATUS, IS A PARTY BOUND TO THE AGREEMENT IN ITS ENTXRETY, OR IS IT PRS.
TO OPT IN ON A PROVISION 8Y ~aOVXS%ON BASIS?

This issue is fairly straightforward. If a party seeks to opt into a
preeXisting IA under MFN rights. may it do 80 on a provision by provision
basis, or solely on the basis of take it or leave it in its entirety.

D. IP ON IS ABIIZ TO OPT INTO MrS AGUI.NT, WHAT SHOULD THE DURATION OF TO
CONTRACT BE?

The IA between MFS and ON was executed on July 16, 1996 and expires on
July 1, 1999. It extends for a period just shy of three full years. GN
contends that by opting into the agreement it is entitled to an IA that is
identica~ in terms of its length. It pointe to numerous provisions of the IA
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that require lengthy periods into the contract to fully work out, and asserts
that any period less than that set forth in the MFS-BA Agreement could have the
effect of negating some of the terms of that document. BA, on the other hand,
asserts that 1f GN is allowed to opt into the Agreement, it should only be
allowed to do so for the period remaining in that lA, namely until July 1,
1999. It argues that it did not intend for the terms of its arrangement with
MFS to go on in perpetuity, and that that would be the net effect of allowing
eligible parties to opt into that IA for the term as set forth in the MPS
understanding. In ehort, GN contends that its MFN rights allow it to have the
same contractual term in time as MFS negotiated in 1996 while BA contends that
MFN status only allows GN to obtain the identical contractual rights as MFS to
a point in time co-terminus with the applicability of those rights to MFS,
namely until July 1, 1999.

z. ARB CALLS TO INTaRNBT SERVICE PROVIDERS BLIGIBLI poa aRct~kOCAL

COMPENSATION UNDER THS MPS IN"l'IJlCORNBC'l'ION AGRBBMBNT?

The ~ between MFS and SA envisions a scenario where each party
compensates the other for calls that originate from their customers but
terminates with a customer of the other. Since the originating caller is
almost always the one who is billed for a call, the ability to be compensated
for service rendered ih terminating the call depends entirely on having the
company whose customer originates it passing on the costs of termination to the
company whose customer was the recipient of the call. Accordingly, BA and MPS
agreed to reciprocally compensate one another for terminating calls ih
accordance ~ith the schedule set forth in their lA.

BA contends in both testimony and argument that the IA it entered into
with MF9 never contemplated a severe imbalance in the reciprocal compensation
arrangements between itself and MFS, one that ~ould inevitably occur if a CLBC
focused its business on signing up Internet Service Providers (lSP's) as
customers. That imbalance. BA contends is inevitable because calls to ISP's
are almost always incoming. Thus, a CLEC whose customers were, for example,
exclusively ISP'B would be entitled to significant compensation from BA for
call terminations while having to pay virtually nothing in return, because tts
customers originated few, if any, calls. BA also contends that its reluctance
to acquiesce to GN opting into the MFS IA is not motivated entirely by fear of
breach or imbalance in reciprocal payments, but also by a desire to avoid
entering into a contractual arrangement whose precise terms it already knows
are the subject of disagreement among the parties. Indeed, BA's testimony
indicated that the disagreement on those terms may not be limited to BA and aN.
MFS also appears to have a different view of the IA than BA, and there may be
legal action taken on those disagreements, although SA'8 testimony on that
point was very circumspect, given the sensitivity of the subject.

Not surprisingly, GN takes a very different point of view. It ~rgues

that the MFS IA makes no reference to requiring any balance in the reciprocal
compensation arrangements, and , indeed, at so~e pointe appears to contemplate
the very imbalance that BA states was never envisioned. In any event, GN
further argues, even if such an imbalance was contemplated, BA has little or no
basis to assume that it will occur (BA insists that it does based on its

-3- DOCXET NO. T098070426



experience with its lA with·GN in Massachusetts). GN further contends that, in
any event, should BA's worse fears materiali~e, and the reciprocal compensation
arrangements turn out to be very imbalanced in violation of the IA, as
interpreted by BA, BA would still have available to it all the legal remedies
that are applicable to breach of contract. Accordingly, GN maintains, fear of
contract breach or imbalance in the reciprocal compensation arrangements is not
grounds for refusing to provide GN with the ability to opt into the MPS lA.

P. ARE THE APPtICABLE RBCIPROCAL eOMPINSATION RATIS THOSE BET POR~H IN THE
MPS %N".l'J!RCONHBCTIOar AGUBICINT. OR THB GBNERIC RATES ESTULISH.I) BY 1'11.

apo IN DOCEKT No. TX 9S1~O']17

The MPS lA sets forth a schedule of payments under the reciprocal
co~ensation arrangements. They are $.009 for local traffic delivered to a
tandem 8~itch and $.007 for local calls delivered to an end office. On
December 2, 1997, the BPU issued an order in Docket No. TX 95120631, In The
Matter of the Investigation Regarding Local Exchange Competition for
Telecommunications Services (Generi~ Order). In that de~ision, the Board set
rates of $.003738 for tandem termination and $.001846 for end office
termination. SA contends that the Generic Order supersedes the MFS rates for
all lA's entered into subsequent to its iseuan~e, and therefore, that the
reciprocal compensation rates should be .003138 and .001846. GN asserts that
by opting into the MFS IA it is entitled to the compensation rates set out in
that doeu~ent, namely the ratee of .009 and .007. It bases that argument on
two premises. The first is that the generic order of the BPU supersedes only
arbitrated rates and not, as in the case of the MFS lA, negotiated rates. The
second premise is that the rates determined in the Generic Order were based
entirely upon the costs of SA and are not applicable to the costs of a CLEC.

III. ANALYSIS AND RBCONN2XbATIONS

A. IS GN AH B1'ft'X1'Y BLIQIBL& POR Dr IN'rUCONNJilCT:ION AQRBIMBN'l'7

SA has raised questions in regard to whether GN is an CLEC eligible for
an IA under the Telecommunications Act of 1996. As noted above, those
questions relate to the nature of GN'8 business strategy and the configuration
of its facilities. GN has countered that BA has little or no evidentiary basis
to support its questioning of GN's eligibility, and that, even if it did, ON is
clearly a -telecommunications carrier" that the ~t envisioned as being
eligible for an lA.

It seems clear that a key goal of Congress in en.cting the
Telecommunications Act of 1996 was to open up local exchange service to
competition. Ease of entry may well be the sine quo non of actions needed to
open the market to competition. It would seem consistent with the intent of
the statute to minimize the hurdles for new market entrants and to liberally
construe eligibility for an lA. While BA makes it clear that it dislikes what
it believes to be GN's business intentions, its own witness admitted that he
could not state with certainty what strategy GN might ulti~ately pursue. The
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experience SA has had with GN in Massachusetts may well justify BA'B dislike
for GN's business activity, but does not rise to the level of providing a
rationale for denying the petitioner's status as a lItelecommunications carrier ll

under the Act for purposes of the Recommended Interim Final Decision. ON's
application to be certified as a CLse in New Jersey is currently pending before
the ~oard, and BA may, if it chooses to do so, offer any objections it may have
to the BPU itself in that matter. Having spent considerable effort negotiating
with GN in an attempt to aehieve an lA. however, it would seem peculiar, for
purposes of the Arbitration. to now. at the end of that process, to find that
GN was never an e11gible party for an lA. For purposes of the decision herein,
however, for the policy and practical reasons set forth, GN is determined to be
a CLEC eligible for an !A with BA.

Deci.ioD III. A.

GN is eligible for an Interconnection Agreement with BA.

B. IS CJH ENTITLED TO MOST JPAVORED HATION STATUS INU~ '1'0 O'1'HIR
INTERCO~C'1'ION AG~KMBNTS?

Having determined th~t GN is a Iltelecommun1cations carrier II under the
1996 Act, it follows that it is eligible for all of the rights and priVileges
that are associated with that status. One of the those rights i9 to be
entitled to MFN into a preexisting IA between the same ILEC and another CLEC.
The reaeon for that right is to assure that there is no undue discrimination in
the marketplace that could either skew or preclude competition in the local
exchange market. While BA asserts a series of objections to that right, they
are insufficiently corroborated by the evidence of record, constitute fears of
post-agreement misbehavior rather than contemporaneous barriers to MFN rights
at entry, or are not of sufficient public policy gravitas to overcome the
rights of a CLEC to assert MF.N rights in order to assure against the type of
undue discrimination that could serve as a barrier to either market entry or
effective participation.

Deci.ion III. S.

GN is entitled to MFN status in regard to opting into other
Interconnection Agreements between BA and other eLEC'a, including that with
MFS.

C. WHEN OPTING INTO A PlI.XISTINO INT.RCONNle~%ONAQallMiNT ONDSR M7N
STATUS, IS A PARTY BOUND TO THZ AGUJDmN"l' IN ITS ENTXRBTY, OR IS IT POE
TO OPT IN ON A PROVISION BY PROVISION BASIS?

This issue has been the subject of considerable controversy in New Jersey
and elsewhere. While the FCC, at ~7 CFR 51.801 (a), requires an ILEC to
provide any requesting carrier any service or network element contained in any
agreement to which that ILEC is a party, that interpretation of the "piok and
choose" rule was rejected by the Eighth Circuit Court of Appeals in Iowa
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Utilitiee Board et al. V. FCC, 120 r3d 153, 800 (Eighth C1~. 199/), cert.
granted sub nom., AT&T Co. V. Iowa Utilities Board, U.9. , 118 S.Ct. 879, 139
t.Ed. 2d 867 (1998). While Iowa utilities Board is on appeal, it is critioal
to note that the BPU itself has spoken to this issue in Docket No. TX 95120631.
The Board ruled that Section 252(i) of the telecommunications Act "does not
permit a requesting carrier 'pick and chooee' any individual ~ate, term or
condition from a prior agreement while rejecting the balance of the agreement. "
Nevertheless, the Board recognized that this interpretation may have a
substantial effect on the State's local exchange marketplace and the~efore

reserved its right to reconsider its interpretation of the "pick and choose"
rule and Section 252(1) upon the conclusion of the Supreme Court's review of
the Eighth Circuit decision. Since the Board has spoken so clearly and
directly to the matter at hand, the Arbitrator is obliged to follow that
precedent.

Deeision III. C.

If GN opts into the MFS Agreement, it may only do so on an all or nothing
basis. It. is not free to "pick and choose" among the provisions of that
Agreement and is bound to the terms and conditions as of the date they are
permitted to "opt in" to tbe MF9 agreement.

D. IF GN IS ABLE TO OJ.t'%' INTO THI MrS ACiRIDBlft, WHAT SHOULD '1'111 DtJUTION OJ'
THI CON'l'RAC'r BE?

This question is a very difficult one. As noted above, BA believes that
if GN is entitled to opt into the MFS lA, it can only do so for the duration in
time remaining on that contract, namely, July, 1999. GN states tbat it is
entitled to a contract with the very same time duration as that afforded to
MFS, namely three years.

It seems obvious that GN is eorrect when it asserts that the MFS IA
contemplated a lengthy period of time to implement, some measure perhaps taking
more than the eight months remaining in that agreement. To limit the
applicability to GN of the MFS IA to the eight remaining months of that
Agreement may have the effect, in the petitioner's eyes, of depriving them of
the benefits of some of the provisions of that contract. On the other hand,
however, BA retorted that it ought not have to have every IA it signe be 'leap
fregged' into perpetuity by successive opt ins by new CLEe's. The MFS IA was
an early agreement, and the parties chose to limit their risk exposure under it
to three years duration. From BA'e perspective, requiring them to allow GN to
opt into the MFS !A for a new three year period exposes them to the very risks
to which they successfully negotiated avoidance with MFS.

The etarting point for analyzing this issue is the very dynamic nature of
the telecommunications industry. Few, if any, industries are undergoing as
much change on an ongoing basis than is telephony. Given that faot, the law's
bias against open ended or perpetual contractual obligations takes on new
meaning. It seems unreasonable on its face to require BA, or any ether aetor
in telecommunieations to assume obligations extending over indeterminate
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periods of time based on an Agreement that was negotiated shortly after ~he

Telecommunications Act vas passed. At the time the MFS contract was signed, no
one had much experience to draw upon to negotiate such an arrangement. At
hearing GN's counsel argued ~hat SA negotiated a very bad deal for themselves
with HFS and now wants to avoid its obligations thereunder. While that
assertion mayor may not be the CASe r it seems clear that both BA and MFS,
perhaps because they recognized their own lack of experience with such an
Agreement, chose to limit their ~OBure to the arrangement to three years. At
the end of that period, each party would then have the opportunity to review it
experience, survey a changed industry, and then renegotiate their
understanding. To allow new CLSC's to opt into the MFS IA for new three year
terms would appear to deprive BA of the very risk mitigation terms it
negotiated for itself. Holding BA to an open ended obligation, regardless of
the fact that BA envisioned only a three year exposure to those terms and
conditions, based on the terms of an IA signed very shortly after the passage
of the Act seems manifestly unfair. Por that reason, it is not at all
surprising that BA argues that if GN is able to opt in it may only do so for
the time remaining in the MFS lA.

The problem with simply disallowing an unfair result to BA, is that GN 1s
potentially exposed to three equally unfair results. The first 1s that if by
limiting the Agreement to eight months, GN is deprived of same of the
provisions in the MFS IA that require considerable lead time to implement, SA
will have been effectively been given some of the very same ability to 'pick
and choose' what services it offers other carriers that the Board has already
decided that eLEe's will be unable to exerciee in selecting the services they
want from preexisting lA's (see Section III abovel. The second unfairness is
ON will have a very short horizon of certainty in making some v~ry funda.mental
decisions about business strategy and investment. Pa.rt of the uncertainty GN
could encounter is to find itself without an lA, the existence of which is
critical to its ability to engage in business. The third is that MFS will have
been given a discriminatory competitive advantage over other CLECs by having
had almost three full years with an arguably superior eet of terms and
conditions than those offered to its competitors,

A related issue is that BA seems open to allowing a longer term
arrangement if GN will agree to allow itself to be bound by whatever new
arrangements are negotiated by BA ahd MFS. Not surprisingly, GN seems not at
all inclined to blindly delegate the nego~iation of its future IA to another
company. Obviously, they cannot be compelled to do so.

It would be ideal if all of these potential inequities could be resolved,
but Solomonic solutions are not always readily available. Accordingly, it
seems appropriate to look at the public policy context for this decision. This
matter only arises because Congress decided that it was the public policy of
this country to open local exchanges up to competition. The fulfillment of
that policy objective requires that all decisions undertaken pursuant to the
1996 Act keep that objective in mind. In that context, the unfairnesses worked
on GN appear graver than those worked on BA. GN is a new competitor whose
entry to the market is being blocked by ,the absence of an IA with BA. The
contract it wishes to opt into, as is its right under law, clearly envisions a
lengthier period for implementation than would seem possible to fulfill if SA's
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position on the duration of the contract for GN was sustained, sets a rate that
clearly advantages an existing player in the market j MFS, and provides GN with
little or no margin for putting its business strategies to work. That type of
barrier to market entry seems considerably higher than is consistent with the
Congressional intent of promoting competition. Additionally, by making the
contract length identical to that in the MFS lA, the 'pick and choose"effect on
the services offered by SA to GN, as noted above, is avoided. For those
reasons, aN should be entitled to a contract with a duration identical to that
Which is Bet forth in the MFS accord, 19 days shy of three years from the date
of execution.

Deciaion III. 0

The duration of the Interconnection Agreement between BA and GN should be
nineteen days less than three years frca the date of execution.

I. ARE CALLS TO INTBRNBT SERVICI PROVIDBRS ELIGIBLE ~OR RECIPaOCAL
COMPINSA'l'ION mmo THI MrS INTBR.CONN.!CTION AGR.II!a1ft'?

There are two matters that muet be resolved to make a recommendation on
this issue. The first is whether calls to ISP's are included in the types of
calls for which the MFS IA requires reciprocal compensation. The second is
whether calls to ISP'e are local calls.

In regard to the first matter, the MFS IA calls for reciprocal
compensation for all residential and business calls. BA contends that it never
contemplated calls to ISP's when it negotiated the arrangement, and that fact
is evidenced by the absence of any reference to lSP's in the document. The
record is silent on what MFS had in mind at the time. The problem with BA'e
contention, however, is that the document's silence on ISP's does not simply
mean that calls to ISP's are excluded from reciprocal compensation
requirements. It might also be concluded that the terms residential and
business customers are so broad that they cover all calle made. Indeed, it is
hard to imagine many calle to rsp's that do not fall within that definition.
Moreover, it seems implausible that 1n 1996 two very sophisticated actors in
the telecommunications market, such as BA and MFS, could have negotiated an IA
without either party haVing given any thought to calls to the Internet, which
was already being widely used at that time and whose growth potential for
telecommunications was hardly a secret in the induetry. It is plausible that
BA did not contemplate the possibility that Bome CLEC's might focus their
marketing on ISP's and thus create the sorts of revenue imbal~nces that BA
complains of, but that has little or no relevance to the matter at hand. The
definition of the types of calls set forth in the IA is sufficiently broad that
it must be construed as including calls to 19P's.

The second matter that must be resolved is whether of not calls to ISP's
are local calls. It seems apparent from the testimony offered in this matter,
that calls to ISP's can be local calle. It seems equally possible that they
may not be. The only way to make " determination of whether they are local or
not is on a call specific baRis. For purpoRes of the matter at hand, however,
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it will suffice to note that it is impossible to make a generic statement as to
the physical realities of 8uch calls. BA asserts that the FCC 1s looking into
this very question, and suggests suspending judgement until the FCC has the
opportunity to decide the matter. Given that there is no basis in the record
for determining when, if ever, the FCC will render judgement on the matter, it
seems pointless to not proceed to make a determination that will allow the
parties to proceed. The fact that calls to lSP's can be local calls seems
dispoaitive of the matter for purposes of the Recommended Interim Final
Decision. That is because, local calls are the subject of the MFS IA. To the
extent that calls to lSP's are not local in nature, or whether such calls are
the result of misassignment of NXX's, or other SUch matters that SA complains
of, those are matters to be looked into in any action BA may take to remedy
what it believes to be a breach of the contract. Such fears are simply not
relevant to the question of wbether local calls to ISP'e are entitled to the
reciprocal compensation provisions of the MFS IA.

It bears mentioning that many of the issues that BA has raieed in the
matter at bar appear to emerge from BA's fears that GN will breach the terms of
the MiS lA, as SA understands them. Indeed, it seems clear from Mr. Masoner's
testimony, that BA believes that MFS itself may be in breach. While the
Arbitrator is not unsympathetic to BA's assertion that it should not be
compelled to offer contractual terms that are so broad that it could give rise
to t activities that it believes constitute breach, those fears cannot be
allowed to control the outcome of thie proceeding. There are two reasons for
this. The first is obvious. Nothing in this decision will deprive BA of any
remedies it haa available to it for breach of contract. It may seek whatever
remedies it desires whenever it concludes that a breaeh has occurred. The
second reason is policy based. The 1996 Act envisioned removing unnecessary
barriers to entry in the local exchange market in order to hasten the onset of
competition. Efforts to perfect contractual language to better define the
e~ectationB of the incumbent can also be viewed as the narrowing of the
business options available to new market entrants. Such a result would clearly
be counterproductive in terms of creating the type of robust competition that
was envisioned by the congress when it passed the 1996 Act.

Deci.1on III. E

Calls to Internet Service Providers are eligible for reciprocal
compensation under the MFS Interconnection Agreement .

., _ AU THJt APPLICABLE lU:CIPROCAL COMPENSATION RATES THOSE SET PORTH IN THE
MFS INTDCONRBC'1'ION AQRI1DmN'1'~ OR 'rHB GllNltRIC RATU BS'l'ABLISHBD BY THI
BPU IN DOC~IT NO. TX951306311

The intent of the Congress in enacting the 1996 Act was, in regard to
local exchange service, to promote competition and market mecnanisme. For that
reason, as suggested in the post-hearing brief of GN, there is a hierarchy of
rate setting that has evolved. There are three ways in which reciprocal
compensation for call termination can be determined under the law, by
negotiation, by regulation, and by arbitration. The mechanism that is most
derived from the market place, 19, of course, negotiation. As a result, it is
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absolutely controlling. We do, however, consider the approach
taken by the FCC in the Rules to be instructive.

2. Conditions and Scope of Approval

A second preliminary issue concerns the scope and
nature of the Recommended Decision before us. The record shows
that TCG and Bell withdrew certain items from arbitration with
the caveat that these withdrawn items would be resolved at a
later date. The Arbitrator provided a provisional list of
withdrawn items that may not, however, be comprehensive.

Our approval of the Recommended Decision, in whole or
in part, is conditioned on our requirement that the withdrawn
items be thoroughly resolved. We sha~l herein require that a,
oomprehensive agreement, which agreement will be submitted to
this Commission for final approval under the Act and pursuant to
our Implementation and Implementation Reconsideration Orders,
contain provisions completely resolving the withdrawn items.

We impose this requirement so that TCG's and Bell's
resolution of those items may relate back to our action today.
In the unlikely event that TCG and Bell do not resolve any item
that has been withdrawn from arbitration, we shall require them
to re-file on all such unresolved items and to begin the
arbitration process anew, consistent with the Act and our orders
implementing the Act.

B. Rat.. for ~ran.port and Termination of ~raffic

A major issue in this proceeding is the rate that Bell
and TCG should pay to each other for the transport and
termination of each other's traffic. A particular component of
this issue is the rate that Bell should pay TCG to terminate
traffic at Bell's switch.
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The Arbitrator relied on an analysis and interpretation
of the FCC Order as governing the matter. The Arbitrator stated
that the FCC Order sent ·conflicting signals· about this
important issue. The Arbitrator noted that Sections 1069 to 1089
of the FCC Order discuss ·symmetrical· compensation arrangements.
Under the symmetrical approach, the.incumbent LEC (·ILEC·) and
the CLEC would pay each other the same rate for the
transportation and termination of traffic. For example, in
Section 1089, the FCC directs the states ·to establish
presumptive symmetrical rates based on the incumbent LEe's costs
for transport and termination of traffic when arbitrating
disputes.· (R.D., p. 3.)

The Arbitrator then noted, in contrast to the
aforementioned Section 1089, that Section 1090 of the FCC Order
and Section 51.711(a)(3) of the FCC Rules provide three

.. exceptions to symmetry. One of these exceptions is involved in
the matter before us today. That exception provides that:

Where the switch of a carrier other than an
incumbent LEC serves a geographical area
comparable to the area served by the
incumbent LEC's tandem switch, the
appropriate rate for the carrier other than
an incumbent LEC is the incumbent LEC's
tandem interconnection.

(R.D., p.3.)

TCG claimed that Section 51.711(a)(3) supported its
position that the appropriate tandem rate should be $0.005
because it serves the entire Pittsburgh metropolitan area from a
single Pittsburgh switch and that this approach was superior
service to Bell's service. TCG further claimed that Bell has
multiple tandems within the local access and transport area
("LATA"). (Tr., p. 42.) TCG claimed" in support of this
position, at page e of its Position Statement, that:
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[T]he transport rates for TCG reflect 'the
fact that TCG's fiber optic ring network
provides connectivity throughout the
Pittsburgh metropolitan area on a shared
basis from the TCG switch, whereas the
connection from Bell to the TCG switch would
be dedicated.

(R.D., pp. 3-4, citing TCG's Positi~~ ~~mt., 8.)

Bell disputed TCG's position and claimed that Bell was
attempting to reconcile conflicting signals in regard to the FCC
Rules. Bell argued that it was more appropriate to treat TCG's
switch as a blended switch. Bell claimed that a blended pricing
was appropriate because Bell provides both end office and tandem
functions. Bell continued with a claim that this "blended"
approach was fairer and that it would generate "true symmetry" if
TCG charged Bell the weighted average of what Bell charged TCG
for end office ($0.003) and tandem office ($0.005) services,
~, a blended rate of $0.004. (R.D., p. 4.)

The Arbitrator recommended that TCG's final rate of
$0.005 would be the most appropriate. The Arbitrator cited
Section 1090 of the FCC Order in support of that recommendation ..
The Arbitrator claimed that Section 1090 allowa states to
establish transport and termination rates that vary according to
whether traffic is routed through a tandem switch or directly to
the end office switch. The Arbitrator also referred to Section
1090 for the proposition that states should consider whether new
technologies, such as a fiber optic ring, perform functions
similar to those provided by the ILEC's tandem switch, and, thus,
whether calls terminating on the CLEC's network should be charged
the same rate as calls terminating on the ILEC's tandem switch.
Section 1090 ends with the language on which TCG relied, similar
to the language in Section 51.711(a)(3). The Arbitrator
concluded that both Sections 1090 and 51.711(A)(3) supported the
recommendation. (R.D., pp. 4-5.)

6

•



The Arbitrator noted that TCG's tandem switch and fiber
optic ring provide service similar to, and perhaps superior to,
the service which Bell's tandem switch provides within the same
geographical area. The Arbitrator concluded that the service
capability of the TCG tandem switch, along with Section lOgO of
the FCC Order and Section 51.711(a)(3) of the FCC Rules,
supported TCG's symmetr~cal rate rather then Bell's proposed
blended rate. (R.D., pp. 4-5.)

Bell filed Exceptions to that recommenc3tion. Bell
claims that the recommendation is not reciprocal and in direct.
conflict with or contrary to the Act, 47 U.S.C. S251(b)(5), which
establishes, in ee~tinent part, a "duty to establish reciprocal
compensation arrangements for the transport and termination" of
calls between their networks. Bell argues that, under the
recommendation proposed by the Arbitrator, compensation would not
be symmetrical; instead TCG would always pay Bell a combination
of end office and tandem rates, while Bell would always TCG the
higher tandem rate.

We have reviewed the record in this proceeding, as well
as the Act, the FCC Rules, our Implementation and Implementation
Reconsideration Orders, the various position Statements, the
Arbitrator's Recommended Decision, and the filed Exceptions of
Bell. We agree with the rationale and recommendation of the
Arbitrator in this matter.

The Recommended Decision before us, however, rested
upon, inter alia, Section 51.711(a)(3) of the FCC Rules which are
subject to the Federal Stay. TCG and Bell seek a rate for
transport and termination of each other's traffic consistent with
Section 51.711 although they dispute the meaning and scope of
that Federal Rule.
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The Arbitrator's recommendation relied heavily on the
FCC Rules on the matter -- especially Section 51.117 of the FCC
Rules. We cannot, however, dispose of this dispute solely by
reference to this disputed provision because that Rule is subject
to the Federal Stay. If we relied solely on that Section, our
approval would rest on a stayed regulation whose resolution is
uncertain at this date. We shall, therefore, resolve this matter
with reference to other legal authority as well as the guidance
provided by the FCC Rules even though those Rules are currently
stayed by the Eighth Circuit.

In the first instance, we shall rely on the prov~s~ons

of the Act dealing with interconnection and arbitration of
interconnection concerns. Sections 252(a)(1), (e)(l), and (e)(2)
of the Act, collectively, allow a sta~ commission to approve an

•
arbitration de.cision, such as the subject Recommended Decision,
provided that the results are not discriminatory or contrary to
the public interest. TCG and Bell disagreed on the pricing
approach to be used for providing the tandem-end office service
necessary for interconnection. They did not, however, claim that
either proposal was so unduly discriminatory or so contrary to
the public interest as to warrant immediate rejection if either
of the proposed pricing options were to be adopted by this
Commission. Consequently, we conclude that this Commission may
approve a tandem-based approach to pricing the interconnection
under these Sections of the Act even if any Rules relied upon by
the Arbitrator are subject to the Federal Stay.

In addition, Section 252(e)(3) and Section 253(a) of
the Act, collectively, preserve state ~uthority with respect to
telecommunication service quality service standards or
requirements provided they do not prohibit any interstate
service. We note that Sections 3001(7) and 3005(3) of Chapter 30
of the Public Utility Code, 66 Pa. C.S. SS3001, et ~, to which
Bell is subject, collectively require this Commission to advance
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the provisioning of competitive services on equal terms
throughout all areas of the Commonwealth and to make the basic
service functions (-BSFs-) necessary for those services available
under nondiscr~inatory tariffed terms and conditions, including
price. To the extent that the subject Recommended Decision may
be construed to constitute a competitive service at the tandem
and end-office level, Chapter 30 requires this Commission to
ensure nondiscriminatory pricing of those services. Since TCG
and Bell did not claim that adoption of either approach would
constitute discriminatory pricing and the Act preserves state
authority in that respect, Chapter 30 also provides another basis
for approving this aspect of the Recommended Decision.

Also, our use of tandem-based pricing for services
covered by this Opinion and Order is consistent with the
technical evidence in the record. TCG's switch can provide both. '

end office and tandem office functions. This means that TCG
requires a reduced level of service from Bell's network,.
generally limited to services other than Bell's tandem switching
capacity, than would be the case with competitors that lack TCG's
technical sophistication. We, therefore, conclude that it is
appropriate to require that any reciprocal compensation be based
on the $0.005 rate for tandem switching for termination of calls.

Finally, the Federal Stay of the FCC Rules should be
temporary. This necessarily means that the issue might have to
be revisited once the Federal Stay is lifted and the FCC Rules
have finally run the gamut of legal challenges. The interim

approach taken in this Opinion and Order will promote competition
by not letting a transient development, such as the Federal Stay,
hinder the development of competition.

Accordingly, we shall deny Bell's Exceptions on this.
issue.
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SAMPLE CONTRACT LANGUAGE



INTERCONNECTION AGREEMENT UNDER SECTlO:\S 251 AND 252 OF THE
TELECOMMUNICATIONS ACT OF 1996

Dated as of July 16. 1996

by and between

BELL ATLANTIC-VIRGINIA. 1'\( .

and

MFS I:'lTELENET OF VIRGINf..\. 1'\(",

BA-VAJMFS-VA (July 16.19(6) (Re\isedasofOF~9'97)

~ ~~ ------~~~---------------



1.39. "Line Status Verification" or "LS\'" m~JllS Jlll)rl.';,l[,\r request for a status check l)n
the line of a called party, The request is made (1\' one Party's "rl.TII,)r to Jll operator of the other
Party. The writicatron of the status check is rnn Ilkd tn the reLll,," .. .,: "rerator.

lAO "Local Access and Transport Area" or "LATA" I., \, Uetined in the Act.

1.41 "Local Exchange Carrier" or "LEC' is As Detined ill the Act. The Parties to this
Agreement are or will shortly become Local Exchange Carriers.

1.42, "Local Serving Wire Center" means a Wire Center ,hat (i) serves the area in which
the other Party's or a third party's Wire Center. aggregation point. rl)lnt of termination, or point of
presence is located. or any Wire Center in the LATA in which lll'-' other Party's Wire Center.
aggregation point. point of termination or point of presence is Inl.',J[L'd in which the other Party has
established a Collocation Arrangement or is purchasing an '-'IHr,lllL'-' tacility, and (ii) has the
necessary multiplexing capabilities for providing transport servic'-'s.

1.43 "Local Telephone Number Portability" or "Lmp" means "number portability" As
Defined in the Act.

1.44 "Local Traffic:' means traffic that is originated h: .1 Customer of one Party on that
Party's network and terminates to a Customer of the other P.tr:\ ,11 that other Party's net\....ork.
within a given local calling area. or expanded area service ("I \~ .. ) area. as defined in BA's
effective Customer tariffs. Local Traffic does not include trat'tiL' ,)riginated or terminated by a
commercial mobile radio service carrier.

1.45. "Main Distribution Frame" or "MDF" means the primary point at which outside
plant facilities terminate within a Wire Center, for interconnection to other telecommunications
facilities within the Wire Center.

1.46. "MECAB" means the ;v1ultiple Exchange Carner Access Billing (MECAB)
document prepared by the Billing Committee of the Ordering and BIlling Forum r-OBF"), which
functions under the auspices of the Carrier Liaison Committee I"CLC') of the Alliance for
Telecommunications Industry Solutions ("ATIS"). The MEC.·\[) c:"l.'ument. published by Bdlcore
as Special Report SR-BDS-000983, contains the recommended :,:uiJdines for the billing of an
Exchange Access service provided by two or more LECs. or h: ,)11'-' LEC in two or more states.
within a single LATA.

1.47 "MECOD" means the Multiple Exchange Carriers Ordering and Design (MECOD)
Guidelines for Actess Services - Industry Support Interface. a document developed by the
OrderingIProvisioning Committee under the auspices of OBF. The \tECOD document. published
by Bellcore as Special Report SR-STS-002643. establishes m,-,llll)ds for processing orders for
Exchange Access service which is to be provided by two or more I i.l s.

IA8 .. \teet-Point Billing" or ,o\1PS" mCJllS an arrangclll'-'t1t whereby two or more LECs
jointly provide to a third party the transport element of a S\'.. itchcd L\;change Access Service to one
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) ~.~.. -,'~'"

1.58 "Rat~ C~nt~r Area" or "Exch;1n~e .\rea·· mean.., [,~~. 'rcL'ltic geographic p.Jint JnJ
corr~spondinggeographic ar~a which has been IdL'ntitied hy J :.'1 '. ~'Il I.EC JS being associated
v.'jth a particular NPA-NXX code assigned tn the LIT for its rr,'\ l~i\)n of Telephone Exchange
Services. The Rate Center Area is the exdusl\e geographic ;lr~'.I\ Illch the LEC has identltied as
the area within \\hich it will provide Tdephon~ Exchange Sen I~~'''; bearing the particular NPA­
NXX designation associated with the specific Rate Center Area. -\ "Rate Center Point" is a
specific geographic point, defined by a V&H coordinate, located within the Rate Center Area and
used to measure distance for the purpose of billing Customers f\'r distance-sensitive Telephone
Exchange Services and Toll Traffic.

1.59 "Rate Demarcation Point" means the point \)1 mll1lmum penetration at the
Customer's premises or other point, as defined in a Party's Tariff..;. \\here network access recurring
charges and LEC responsibility ends and beyond \vhich Customer :~·,..;ronsibilitybegins.

1.60 "Rating Point" or "Routing Point" means a specific geographic point identified by
a specific V&H coordinate. The Rating Point is used to route inhound traffic to specified NPA­
NXXs and to calculate mileage measurements for distance-,..;ensitive transport charges of
switched access services. Pursuant to Bellcore Practice BR-795-1 00-100, the Rating Point may be
an End Office location. or a "LEC Consortium Point of Interconnection." Pursuant to that same
Bellcore Practice. examples of the laner shall be designated hy a common language location
identifier (CLLI) code with (x)KD in positions 9.10. I L where (\.) may be any alphanumeric A-Z
or 0-9. The Rating PointIRouting Point must be located \\ lthin the LATA in which the
corresponding NPA-NXX is located. However. the Rating PnlI1t Routing Point associated with
each NPA-NXX need not be the same as the corresponding RJte Center Point, nor must it be
located within the corresponding Rate Center Area. nor must there be a unique and separate Rating
Point corresponding to each unique and separate Rate Center.

1.61 "Reciprocal Compensation" is As Described in the Act. and refers to the payment
arrangements that recover costs incurred for the transport Jnd termination of Local Traffic
originating on one Party' s network and terminating on the other Party's network.

1.62 "Service Control Point" or "SCP" means the node 111 the common channel signaling
network to which informational requests for service handling . ..;uch as routing. are directed and
processed. The SCP is a real time database system that. based on <I qu~ry from a service switching
point and via a Signaling Transfer Point. performs subscriber or <Ipplication-specitic service logic,
and then sends instructions back to the SSP on how to continue cal \ processing.

1.63 "Signaling Transfer Point"· or "STP" means a speCialized switch that provides SS7
network access and performs SS7 message routing and screening.

1.6~ "Switched A.ccess Detail Usage Data" means a catc~ory 1101 XX record as defined
in the E\lR Belb)re Practice BR-OIO-200-010.

1.65 "Switched Access Summary L'sage Data" means a category 1150XX record as
defined in the E~lR Bellcore Practice BR-O I0-200-0 1O.
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group. it \vill supply an auditahk Perc~nt [ntaSLlt\? {'s~ (.. PII '. ','rnrt quarterly. bas~d ,'In the
previous three months' tem1inatint! tranic. Jnd applicahk to the :..f!,\\\tng three months. In lieu
of the foregoing PLU and/or PIll reports. th~ PJrtlcS may J.~r\'.'L· . ) ~'r(1\ide and accept reasonable
surrogate m~asur~s for J.n ;lgr~~d-upon Intcrlm PCrll)J.

5.6,4 Measurement of billing minutes for pUrr0";L'''; of determining terminating
compensation shall be in conversation seconds.

5.7 Reciprocal Compensation Arrangements -- Section 251(b)(5).

Reciprocal Compensation arrangements address the traJl:--p\)rt and termination of Local
Traffic. SA's delivery of Traffic to MFS that originated \\Ith ,I third carrier is addressed in
subsection 7.3. 'N'here MFS delivers Traffic (other than Local TI',ll:i() to SA. except as may be set
forth herein or subsequently agreed to by the Parties, ~lFS shall p.l> 13.-\ the same amount that such
carrier would have paid SA for termination of that Traffic at the IllL·.llion the Traffic is delivered to
BA by MFS. Compensation for the transport and termination 01' tr~l:'lic not specifically addressed
in this subsection 5.7 shall be as provided elsewhere in this Agr~ement. or if not so provided, as
required by the Tariffs of the Party transporting and/or terminatin~ th~ traffic.

5.7.1 Nothing in this Agreement shall be construeJ Il) limit either Party's ability to
designate the areas within which that Party's Customers may m.ll...: (alls \...·hich that Party rates as
"local" in its Customer Tariffs.

5.7.2 The Parties shall compensate each other l~)r transport and termination of
Local Traffic in an equal and symmetrical manner at the rates pro\ ided in the Detailed Schedule
of Itemized Charges (Exhibit A hereto) or, ifnot set forth therein. in the applicable Tariff(s) of the
terminating Party, as the case may be. These rates are to be ~lpplied at the M-IP for traffic
delivered by BA. and at the BA-IP for traffic delivered by \lFS. No additional charges.
including port or transport charges, shall apply for the terminatll\11 l)t' Local Traffic delivered to
the BA-IP or the M-IP. except as set forth in Exhibit A.. When l,\(al Traffic is terminated over
the same trunks as Toll Traffic. any port or transport or other apri\(ab1e access charges related to
the Toll Traffic shall be prorated to be applied only to the Toll lUltic.

5.7.3 The Reciprocal Compensation arrangemel:h ..;~t forth in this Agreement
are not applicable to Switched Exchange Access Service. .\d :Switched Exchange Access
Service and all Toll Traffic shall continue to be governed h: the terms and conditions of the
applicable federal and state Tariffs.

5.7.-t Compensation for transport and terminatll)n uf all Traffic which has been
subject to performance of I~P by one Party for the other Party rUhuant to Section l-t shall be as
specified in subsection 1-t.5.

5.7.5 The designation of Traftic as Local or TI\ll !\)r purposes of compensation
shall be based on the actual originating and t~m1inating pOtnts ,li' lh~ complete end-to-end calL
regardless of the carrier(s) involved in carrying any segment of the call.
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5.7.6 Each Party reserves thl.' nght tl1 meaSlJrl.' .HleJ ,ludit all Traffic to ensure th3t
proper rates are being: applied appropriately. E3ch Party agrl.'e-; t" rrovide the necessary Traffic
data or pern1it the other Party's recording eljulpment to be 1:~<",L·j for sampling purposes in
conjunction \vith any such audit.

5.7.7 The Parties will engage in settlements of 3ltemate-billed calls (~.g. collect.
calling card, and third-party billed calls) originated or authorized (1: their respective Customers in
Virginia in accordance with the terms of an appropriate billing ser. Ices agreement for intraLATA
intrastate alternate-billed calls or such other arrangement as may be Jgreed to by the Parties.

6.0 TRANSMISSION AND ROUTING OF EXCII \'(;E ACCESS TRAFFIC
PURSUANT TO 251(c)(2).

6.1 Scope of Traffic

Section 6 prescribes parameters for certain trunks to be established over the
Interconnections specified in Section 4 for the transmission and r\.)llting of traffic between MFS
Telephone Exchange Service Customers and Interexchange C3rners (.. Access Toll Connecting
Trunks"). This includes casually-dialed (lOXXX and 101 XX.\:\: I traffic.

6.2 Trunk Group Architecture and Traffic Routing

6.2.1 MFS shall establish Access Toll Connecting Trunks by which it will provide
tandem-transported Switched Exchange Access Services to Interexchange Carriers to enable such
Interexchange Carriers to originate and terminate traffic to and from ;-"'lFS's Customers.

6.2.2 Access Toll Connecting Trunks shall be used :>\.)lely for the transmission and
routing of Exchange Access to allow MFS' s Customers to C\.lnnect to or be connected to the
interexchange trunks of any Interexchange Carrier v,:hich is connected to an SA Access Tandem.

6.2.3 The Access Toll Connecting Trunks shall be :\\o-way trunks connecting an
End Office Switch MFS utilizes to provide Tdephone Exchan~e "en ice and S\vitched Exchange
Access in a given LATA to an Access Tandem BA utilizes to rr,'\ Ide Exchange Access in such
LATA.

6.2.4 The Parties shall jointly determine which B.\ Access Tandem(s) will be
subtended by each MFS End Office Switch. \1FS's End Ollic'.' -;\\itch shall subtend the BA
Access Tandem that would have served the same rate center \1n BXs network. Alternative
configurations will be discussed as part of the Joint Plan.

6.3 'leet-Point Billing Arrangements
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1,42 "Local Serving Wire Center" means a Wire Center that (i) serves the area in which
the other Party's or a third party's Wire Center. aggregation point. r\)int of tennination, or point of
presence is located, or any Wire Center in the LATA in which lh~ other Party's Wire Center,
aggregation point, point of tennination or point of presence is locat~d in which the other Party has
established a Collocation Arrangement or is purchasing an entrance facility, and (ii) has the
necessary multiplexing capabilities for providing transport servicl:s.

1.43 "Local Telephone Number Portability" or "LTNP" means "number portability" As
Defmed in the Act.

1.44 "Local Traffic," means traffic that is originated by a Customer of one Party on that
Party's network and tenninates to a Customer of the other Party on that other Party's network,
within a given local calling area, or expanded area service ("EAS") area, as defined in BA's
effective Customer tariffs, or, if the Commission has defined local calling areas applicable to all
LECs, then as so defined by the Commission.

1.45 "Main Distribution Frame" or "MDF" means the primary point at which outside
plant facilities tenninate within a Wire Center, tor interconnection to other telecommunications
facilities within the Wire Center.

1.46 "MECAB" means the Multiple Exchange C.lIT1~r Access Billing (MECAB)
document prepared by the Billing Committee of the Ordering and Billing Forum C'OBF"), which
functions under the auspices of the Carrier Liaison Committee ("CLC") of the Alliance for
Telecommunications Industry Solutions ("ATIS"). The MECAB document, published by Bellcore
as Special Report SR-BDS-000983, contains the recommended guidelines for the billing of an
Exchange Access service provided by two or more LECs, or by one LEC in two or more states,
within a single LATA.

1.47 "MECOD" means the Multiple Exchange Carriers Ufl.kring and Design (MECOD)
Guidelines for Access Services - Industry Support Interface, ~l document developed by the
OrderinglProvisioning Committee under the auspices of OBF. Th\..' \1 ECOD document, published
by Bellcore as Special Report SR-STS-002643, establishes m~lhl)ds for processing orders for
Exchange Access service which is to be provided by two or more LLes.

1,48 "Meet-Point Billing" or "MPB" means an arrangement whereby two or more LECs
jointly provide to a third party the transport element of a Switched Exchange Access Service to one
of the LECs' End Office Switches, with each LEC receiving an :lppropriate share of the transport
element revenues as detlned by their effective Exchange Acc\..'ss tariffs. "Meet-Point Billing
Traffic" means traffic that is subject to an effective Meet-Point Billing arrangement.

1,49 "ytid-Span Meet" means an Interconnection architecture whereby two carriers
transmission facilities meet at a mutually agreed-upon point of Interconnection utilizing a fiber

BA-PAfACI
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lEC for its provision of Telephone Exchange Services. The RatL' Center Area is the exclusive
geographic area which the lEC has identitied 3S the 3re3 v,:ithin which it \.... ill provide Telephone
Exchange Services bearing the particular ;,\;PA-\:XX designation associated \vith the specific
Rate Center Area, A "Rate Center Point" is a specific geogrJphic point, defined by a V&H
coordinate, located within the Rate Center Area and used to measure distance for the purpose of
billing Customers for distance-sensitive Telephone Exchange Services and Toll Traffic.

1.59 "Rate Demarcation Point" means the Minimum Point of Entry CMPOE") of the
property or premises where the Customer's service is located as detem1ined by SA. This point is
where network access recurring charges and BA responsibility stop and beyond which Customer
responsibility begins.

1.60 "Rating Point" or "Routing Point" means a specitic geographic point identified by
a specific V&H coordinate. The Rating Point is used to route inbound traffic to specified NPA­
NXXs and to calculate mileage measurements for distance-sensitive transport charges of
switched access services. Pursuant to Bellcore Practice BR-795-1 00-1 00, the Rating Point may be
an End Office location, or a "lEC Consortium Point of Interconnection." Pursuant to that San1e
Bellcore Practice, eXan1ples of the latter shall be designated by 3 common language location
identifier (ClLI) code with (x)KD in positions 9. 10. II, where (Xl may be any alphanumeric A-Z
or 0-9. The Rating PointIRouting Point must be located within the lATA in which the
corresponding NPA-NXX is located. However, the Rating Point Rnuting Point associated with
each NPA-NXX need not be the same as the corresponding Rate Center Point, nor must it be
located within the corresponding Rate Center Area., nor must there be a unique and separate Rating
Point corresponding to each unique and separate Rate Center.

1.61 "Reciprocal Compensation" is As Described in the Act, and refers to the payment
arrangement set forth in subsection 5.7 below.

1.62 "Service Control Point" or "SCP" means the node in the common channel signaling
network to which informational requests for service handling, such as routing, are directed and
processed. The SCP is a real time database system that. based on J ljuery from a service s\\itching
point and via a Signaling Transfer Point. performs subscriber or application-specitic service logic,
and then sends instructions back to the SSP on how to continue call rr\'cessing.

1.63 "Signaling Transfer Point" or "STP" means a speCialized switch that provides SS7
network access and performs SS7 message routing and screening.

1.64 "S...,:itched Access Detail Csage Data" means a CltL'gof) IIOIXX record as detined
in the EMR Bellcore Practice BR-Ol0-200-010.

1.65 "Switched Access Summary l:sage Data" means J cCltegory 1150XX record as
defined in the E~ lR Bellcore Practice BR-O 10-200-010.

BA-P·\/ACI

model: 8/25/97 DR.-\FT
BAPA_ACI I:XX-'
6/3198

9



5.6.4 Measurement of billing minutes for purposes of determining terminating
compensation shall be in conversation seconds.

5.7 Reciprocal Compensation Arrangements - Section 2S1(b)(S)

Reciprocal Compensation arrangements address the transport and termination of Local
Traffic. BA's delivery of Traffic to ACI that originated \\ith a third carrier is addressed in
subsection 7.3. Where ACI delivers Traffic (other than Local Trame) to BA. except as may be set
forth herein or subsequently agreed to by the Parties, ACI shall pay SA the same amount that such
carrier would have paid BA for termination of that Traffic at the location the Traffic is delivered to
BA by ACI. Compensation for the transport and termination of traffic not specifically addressed in
this subsection 5.7 shall be as provided elsewhere in this Agreement. or if not so provided. as
required by the Tariffs of the Party transporting and/or terminating the traffic. BA shall provide
notice to ACI of any BA filing to the Commission that would alter the classification of particular
traffic as Local or IntraLATA Toll Traffic.

5.7.1 Nothing in this Agreement shall be construed to limit either Party's ability to
designate the areas within which that Party's Customers may make calls which that Party rates as
"local" in its Customer Tariffs.

5.7.2 The Parties shall compensate each other for the transport and termination of
Local Traffic in an equal and symmetrical manner at the rates prO\ided in the Detailed Schedule
of Itemized Charges (Exhibit A hereto), as may be amended from time to time in accordance with
Exhibit A and subsection 20.1.2 below or. if not set forth therein. in the applicable Tariff(s) of the
terminating Party. as the case may be. These rates are to be applied at the ACI-IP for traffic
delivered by BA, and at the BA-IP for traffic delivered by ACI. No additional charges. including
port or transport charges, shall apply for the termination of Local Traffic delivered to the BA-IP
or the ACI-IP, except as set forth in Exhibit A. When Local Traftie is terminated over the same
trunks as Toll Traffic. any port or transport or other applicable access charges related to the Toll
Traffic shall be prorated to be applied only to the Toll Traffic.

5.7.3 The P~ies disagree as to whether trartic that ongmates on one Party's
network and is transmitted to an Internet Sen.-ice Provider ("\SP"I constitutes Local Traffic as
defined herein. The issue of vihether sueh traffic constitutes Local on which reciprocal
compensation must be paid pursuant to the Act may be consiJered by the Commission and is
presently before the FCC in CCB/CPO 97-30. The Parties agn.:e that the decision of the FCC in
that proceeding shall determine whether such traffic is Local Traftic (as defined herein). Absent an
FCC determination. any Commission ruling on this issue shall be controlling. If the FCC
determines that ISP Traffic is Local Traffic. as defined herein. it shall be compensated as Local
Traffic under this Agreement. If the FCC or court of competent jurisdiction determines that ISP
Traffic is not Local Traftic. as defined herein. and such decision preempts inconsistent state rulings.
the Parties will agree upon appropriate treatment of said trartie I'm compensation purposes: if the
Parties are unable to agree upon an appropriate treatment. ~ither Party may apply to the
Commission for a decision on such issue.
BA-PNACI
model 8/25/97 DRAFT
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5.7.4 Compensation for transport anJ t.:mlin.Hllln of all Traffic \\hich has b.:en
subject to performance of INP bv one Partv !l)r th.: lHh.:r Part\ "t:r'lI.lOt to Section 14 shall be as

'" - ,

specified in subsection 14.5.

5.7.5 The designation of Traftic as Local l~r non-Local for purposes of
compensation shall be based on the actual originating and temlinating points of the complete end­
to-end call, regardless of the entities involved in carrying any s.:gm.:nt of the call.

5.7.6 Each Party reserves the right to measur.: and audit all Traftic. up to a
maximum of two audits per calendar year. to ensure that proper rates are being applied
appropriately, provided. however. that either Party shall haw the right to conduct additional
audit(s) if the preceding audit disclosed material errors or discr.:pancies. Each Party agrees to
provide the necessary Traffic data or permit the other Party's recording equipment to be installed
for sampling purposes in conjunction with any such audit.

5.7.7 The Parties will engage in settlements of intraLATA intrastate alternate-billed
caJIs ~.g. collect. calling card. and third-party billed calls) originated or authorized by their
respective Customers in Pennsylvania in accordance with the t.:mlS of an appropriate IntraLATA
Telecommunications Services Settlement Agreement between th.: Parties substantially in the form
appended hereto as Exhibit D.

6.0 TRANSMISSION AND ROUTING OF EXCHA.~GE ACCESS TRAFFIC
PURSUANT TO 251(c)(2)

6.1 Scope of Traffic

Section 6 prescribes parameters for certain trunb to be .:stahl!shed over the
Interconnections specified in Section ... for the transmission .il1J HllIting of traffic bdv.. een ..-\Cl
Telephone Exchange Ser\:ice Custom.:rs and Int.:rc:\change Llmer, (·'.\ccess Toll Connecting
Trunks"), in any case where .\Cl elects to ha\e its End Oftil.:e \\qlch subtend a SA Tandem.
This includes casually-dialed ( IOXXX and 101 XXXX) tran-l":.

6.2 Trunk Group Architecture and Traffic Routing

6.2.1 ACl shall establish Access Toll Connect1l1g lrunks by v.;hich it will pro\·ide
tandem-transported Switched Exchange Access Services to lntere\.change Carriers to enable such
Interexchange Carriers to originate and terminate trartic to anJ ir\l1l1 .\Cl's Customers.

6.2.2 Access Toll Connecting Trunks shall be u~eJ solely for the transmission and
routing of Exchange Access to allow ACI's Customers tl) Lll11l1~'cl to or be connected to the
interexchange trunks of any Interexch~1ngcCarrier \vhich is Cl)f1IW.:tcd to a BA Tandem.

BA-PA/ACI
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INTERCONNECTION AGREEMENT UNDER SECTIONS 251 AND 252 OF THE
TELECOMMUNICATIONS ACT OF 1996

Dated as of June 19, 1998

by and between

BELL ATLANTIC - NEW YORK

and

AUSTIN COMPUTER ENTERPRISES, INC.
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Austin - BELL .-\TL:\:\TIC Interconnection .\greement

970.940).

1.39 "Inside Wire" or "Inside \Viring" means all wire. cahle. terminals, hardware. and
other equipment or materials on the Customer's side of the Rate Demarcation Point.

lAO "Integrated Digital Loop Carrier" or "IDLC" means a subscriber loop camer
system which integrates within the switch at a OS 1 level that is twenty-four (~4) loop
transmission paths combined into a 1.544 Mbps digital signal.

1.41 "Integrated Services Digital Network" or "ISDN" means a switched network
service that provides end-to-end digital connectivity for the simultaneous transmission of voice
and data. Basic Rate Interface-ISDN (BRI-ISDN) provides for a digital transmission of two 64
Kbps bearer channels and one 16 Kbps data and signaling channel (2B+D). Primary Rate
Interface-ISDN ("PRI-ISDN") provides for digital transmission of twenty three (23) 64 kbps
bearer channels and one (1) 64 kpbs data and signaling channel (13 B+D).

1.42 "Interconnection" is As Described in the Act and refers to the connection of
separate pieces of equipment or transmission facilities within. between. or among networks for
the purpose of transmission and routing of Telephone Exchange Service traffic and Exchange
Access traffic.

1.43 "Interexchange Carrier" or "IXC" means a carrier that provides. directly or
indirectly, InterLATA or IntraLATA Telephone Toll Services.

1.44 "Interim Telecommunications Number Portability" or "INP" is As Described in
the Act.

1.45 "InterLATA Service" is As Defined in the Act.

1.46 "IntraLATA Toll Traffic" means those intraLAT:\ calls that are not defined as
Local Traffic in this Agreement.

1.47 "Line Side" means an End Office Sv,:itch connection that provides transmission.
switching and optional features suitable for Customer connection to the public switched network.
including loop start supervision. ground start supervision. and slgnaling for basic rate ISDN
serVIce.

1.48 "Local Access and Transport Area" or "LATA" is As Defined in the Act.

1.49 "Local Exchange Carrier" or "LEC" is As Defined in the Act. The Parties to this
Agreement are or will shortly become Local Exchange Carriers.

1.50 "Local Traffic". means traffic that is originated by a Customer of one Party on
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that Party' s net\vork and terminates to a Customer of the other Party on that other Party' s
network. within a given local calling area, or expanded area sef\ice ("'EAS") area. as defined in
BA's effective Customer tariffs. or. if the Commission has defined local calling areas applicable
to all LEes. then as so defined by the Commission.

1.51 "Main Distribution Frame" or "MDF" means the ultimate point at which outside
plant facilities terminate within a Wire Center, for interconnection to other telecommunications
facilities within the Wire Center.

1.52 "Meet-Point Silling" or "MPS" means the process whereby each Party bills the
appropriate tariffed rate for its portion of a jointly provided Switched Exchange Access Service
as agreed to in the Agreement for Switched Access Meet Point Billing.

1.53 "Network Element" is As Defined in the Act.

1.54 "Network Interface Device"' or "NID"' means the BA-provided interface
terminating SA's telecommunications network on the property where the Customer's service is
located at a point determined by BA.

1.55 "North American Numbering Plan" or "NANP" means the numbering plan used in
the United States. Canada, Bermuda. Puerto Rico and certain Caribbean Islands. The NANP
format is a 10-digit number that consists of a 3-digit NPA code (commonly referred to as the area
code), followed by a 3-digit NXX code and 4-digit line number.

1.56 "Numbering Plan Area", or "NPA" is also sometimes referred to as an area code.
there are two general categories of NPAs. "Geographic NPAs"' and "'Non-Geographic NPAs"'. A
Geographic NPA is associated with a defined geographic area, and all telephone numbers bearing
such NPA are associated with services provided within that geographic area. A Non-Geographic
NPA, also known as a "Service Access Code"' or "SAC Code". is typically associated with a
specialized telecommunications service which may be provided across multiple geographic NPA
areas; 800, 900, 700, 500 and 888 are examples of Non-Geographic NPAs.

1.57 "Number Portability" or "'NP"' is As Detined in the Act.

1.58 "NXX", "NXX Code". or "End Office Code" means the three-digit switch entity
indicator (i.e. the first three digits of a seven digit telephone number),

1.59 "Party" means either BA or Austin and "Parties"' means BA and Austin.

1.60 "Permanent Number Portability"' or "'PNP"' means the use of a database or other
technical solution that comports with regulations issued by the FCC to provide Number
Portability for all customers and service providers.

BA - NYIAustin 7
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1.6 I "Port Element" or "Port" means a termination on a Central Oftice Switch that
permits Customers to send or receive Telecommunications over the public switched network, but
does not include switch features or switching functionality.

1.62 "POT Bay" or "Point of Termination Bay" means the intermediate distributing
frame system which serves as the point of demarcation for collocated Interconnection.

1.63 "Rate Center" or "Rate Center Area" or "Exchange Area" means the geographic
area that has been identified by a given LEC as being associated with a particular NPA-NXX
code which has been assigned to the LEC for its provision of Telephone Exchange Services. The
Rate Center Area is the exclusive geographic area which the LEC has identified as the area
within which it will provide Telephone Exchange Services bearing the particular NPA-NXX
designation associated with the specific Rate Center Area. A "Rate Center Point" is the finite
geographic point identified by a specific V&H coordinate (as defined in Bellcore Special Report
SR-TSV-002275), located within the Rate Center Area and used by that LEC to measure
distance for the purpose of billing Customers for distance sensitive Telephone Exchange
Services and Toll Traffic. Rate Centers will be identical for each Party until such time as Austin
is permitted by an appropriate regulatory body to create its own Rate Centers within an area.

1.64 "Rate Demarcation Point" means the point where network access recurring
charges and BA responsibility stop and beyond which Customer responsibility begins,
determined in accordance with FCC rules and BA standard operating practices.

1.65 "Rating Point" or "Routing Point" means a specific geographic point identified by
a specific V&H coordinate. The Rating Point is used to route inbound traffic to specified NPA­
NXXs and to calculate mileage measurements for the distance-sensitive transport charges of
switched access services. Pursuant to Bell Communications Research, Inc. ("Bellcore") Practice
BR 795-100-100 (the "Bellcore Practice"), the Rating Point may be an End Office location. or a
"LEC Consortium Point of Interconnection." Pursuant to that same Bellcore Practice, each
"LEC Consortium Point of Interconnection" shall be designated by a common language location
identifier CCLLI") code with (x)KD in positions 9, 10, 11, where (x) may be any alphanumeric
A-Z or 0-9. The Rating Point must be located within the LATA in which the corresponding
NPA-NXX is located. HO\'iever, the Rating Point associated with each NPA-NXX need not be
the same as the corresponding Rate Center Point, nor must it be located within the
corresponding Rate Center Area, nor must there be a unique and separate Rating Point
corresponding to each unique and separate Rate Center.

1.66 "Reciprocal Compensation" is As Described in the Act, and refers to the payment
arrangements that recover costs incurred for the transport and termination of Reciprocal
Compensation Traffic originating on one Party's network and terminating on the other Party's
network.

1.67 "Reciprocal Compensation Call" or "Reciprocal Compensation Traffic" means a

BA - NY/Austin 8



Austin - BELL ATLANTIC Interconnection :\greement

Telephone Exchange Service Call completed between the Parties. which qualifies for Reciprocal
Compensation pursuant 10 the terms of this Agreement and prevailing Commission or FCC rules
that may exist.

1.68 "Route Indexing" means the provision of Interim j\;umber Portability through the
use of direct trunks provisioned between end offices of BA and Austin over which inbound
traffic to a ported number will be routed.

1.69 "Service Control Point" or "SCP" means a node in the Common Channel
Signaling network to which informational requests for service handling, such as routing, are
directed and processed. The SCP is a real time database system that, based on a query from a
service switching point and via a Signaling Transfer Point, performs subscriber or application­
specific service logic, and then sends instructions back to the SSP on how to continue call
processmg.

1.70 "Signaling Transfer Point" or "STP" means a specialized switch that provides SS7
network access and performs SS7 message routing and screening.

1.71 "Single Bill/Multiple Tariff' shall mean that one bill is rendered to the IXC from
all LECs who are jointly providing access service. A single bill consists of all rate elements
applicable to access services billed on one statement of charges under one billing account
number using each Party's appropriate access tariffs. The bill could be rendered by or on behalf
of, either of the Parties.

1.72 "Strapping" means the act of installing a permanent connection between a point of
termination bay and a collocated interconnector's physical Collocation node.

1.73 "Switched Access Detail Usage Data" means a category 1101XX record as
defined in the EMR Bellcore Practice BR-O 10-200-100.

1.74 "Switched Access Summary Usage Data" means a category 1150XX record as
defined in the EMR Bellcore Practice BR-O 10-200-010.

1.75 "Switched Exchange Access Service" means the offering of transmission or
switching services to Telecommunications Carriers for the purpose of the origination or
termination of Telephone Toll Service. Switched Exchange Access Services include but may not
be limited to: Feature Group A, Feature Group B, Feature Group D. 700 access. 800 access, 888
access, and 900 access.

1.76 "Switching Element" is the unbundled Network Element that provides a CLEC
the ability to use switching functionality in a BA End Office switch, including all vertical
services that are available on that switch. to provide Telephone Exchange Service to its end user
customer(s).
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5.6.2 Measurement of billing minutes (except for ongInating 800/888 calls)
shall be in actual conversation seconds. .\feasurement of billing minutes for originating 800/888
calls shall be in accordance with applicable tariffs.

5.6.3 Where CPN is not available in a LATA for greater than ten percent (10%)
of the traffic, the Party sending the traffic shall provide factors to determine the jurisdiction, as
well as local YS. toll distinction, of the traffic. Such factors shall be supported by call record
details that will be made available for review upon request \vhen a Party is passing CPN but the
receiving Party is not properly receiving or recording the information. The Parties shall
cooperatively work to correctly identify the traffic, and establish a mutually agreeable
mechanism that will prevent improperly rated traffic. Notwithstanding this, if any improperly
rated traffic occurs, the Parties agree to reconcile it.

5.7 Reciprocal Compensation Arrangements -- Section 251(b)(5)

5.7.1 Reciprocal Compensation only applies to the transport and termination of
Reciprocal Compensation Traffic billable by BA or Austin which a Telephone Exchange Service
Customer originates on BA's or Austin's network for termination on the other Party's network
within the same LATA except as provided in Section 5.7.6 below.

5.7.2 The Parties shall compensate each other for transport and termination of
Reciprocal Compensation Traffic in an equal and symmetrical manner for the application of
rates as provided in the Pricing Schedule (Exhibit A hereto).These rates are to be applied at the
A-IP for traffic delivered by BA, and at the BA-IP for traffic delivered by Austin. Tandem rates
will be applied for traffic terminated to a Primary Switch; End Otlice rates will be applied for
traffic terminated to a Secondary Switch. No additional charges, including port or transport
charges, shall apply for the termination of Reciprocal Compensation Traffic delivered to the A-IP
or the BA-IP. When Reciprocal Compensation Traffic is terminated over the same trunks as
Switched Exchange Access Service, any port or transport or other applicable access charges
related to the Switched Exchange Access Service shall be prorated to be applied only to such
other Switched Exchange Access Service.

5.7.3 The Reciprocal Compensation arrangements set forth in this Agreement
are not applicable to Switched Exchange Access Service or to any other IntraLATA or
InterLATA calls originated on a third party carrier's network on a 1+ presubscribed basis or a
casual dialed (10XXX or 101 XXXX) basis. All Switched Exchange Access Service and all
Toll Traffic shall continue to be governed by the terms and conditions of the applicable
federal and state Tariffs or the terms and conditions of section 6.3, if applicable. Similarly,
the Parties agree that the issue of what. if any, compensation is applicable to traffic handed off
from one Party to the other Party, within a BA local calling area (or other calling area
otherwise applicable for Reciprocal Compensation), for delivery to an Internet Service
Provider (ISP) for carriage over the Internet is currently pending before the FCC. Until such

BA - NY/Austin 20



Austin - BELL ..\ TLA~TlC lnt~rconn~ction Agr~~m~nt

tim~ as th~ issue is resolved by th~ FCC or by an applicable ordt.?r of the Commission or Court
\vith jurisdiction over the approp·riate compensation for such traffic exchange. the Parties
agree that the Reciprocal Compensation arrangements contained in this subsection .s.7 shall
not apply to such traffic. To the extent that either Party is unahk to measure the volume of
such traffic. the Parties agree to \vork cooperatively to estimate such traffic volume. Unless
otherwise provided under Applicable Law. Reciprocal Compensation arrangements shall
apply to IntraLATA Toll Traffic originated on one Party's net\\ork and delivered by that Party
to the other Party's network.

5.7.4 The rates for termination of Reciprocal Compensation Traffic are set forth
in Exhibit A which is incorporated by reference herein.

5.7.5 The designation of Traffic as Local or Toll for purposes of compensation
shall be based on the actual originating and terminating points of the complete end-to-end calL
regardless of the entities involved in carrying any segment of the call. •

5.7.6 Compensation for transport and termination of all traffic which is subject
to performance of INP by one Party for the other Party pursuant to Section 14.0 shall be as
specified in subsection 14.6.

5.7.7 Each Party reserves the right to measurt.? and audit all R~ciprocal

Compensation Traffic, up to a maximum of two audits per calendar year, to ensure that proper
rates are being applied appropriately, proVided. however, that either Party shall have the right to
conduct additional audit(s) if the preceding audit disclosed material errors or discrepancies. Each
Party agrees to provide the necessary Reciprocal Compensation Traffic data or permit the other
Party's recording equipment to be installed for sampling purposes in conjunction with any such
audit.

5.7.8 When either Party delivers seven (7) or ten (l0) digit translated
IntraLATA toll-free service access codes (~; 800/888) s~f\'ice to the other Party for
termination. the originating Party shall provide the terminating Party with billing records in
industry standard format (EMR) if required by the terminating Party. The originating Party may
bill the terminating Party for the delivery of the trartic at local rt.?ciprocal compensation rates.
The terminating Party may not bill the originating Party reciprocal compensation under this
Agreement. The Party that is providing the toll-free service access codes (e.g.; 800/888) service
shall pay the database inquiry charge per the Pricing Schedule to the Party that performed the
database inquiry.
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