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Dear Ms. Salas:

RCN Telecom Services, Inc. ("RCN"), by counsel, hereby files these supplemental comments

in support of the Petition for Rulemaking filed by OpTel, Inc. ("OpTel"), in which OpTel urges the

Commission to initiate a rulemaking proceeding to amend Parts 78 and 101 ofits regulations to permit

operational fixed microwave service ("OFS") licensees to use frequencies in the 12 GHz band for the

delivery ofvideo programming.1 RCN filed initial comments supporting OpTel's Petition on May 18,

1998 and made an ex parte presentation to staff of the Cable Services Bureau ("Bureau") on August

6, 1998.2 RCN submi~ these supplemental comments in response to certain inquiries from Bureau

staff.

As described in its initial comments, RCN typically provides video programming services over

microwave facilities that operate in the 18 GHz band, but given the inherent technical constraints of

that band, as described below, also would operate in the 12 GHz band, if permitted. RCN typically

1 In the Matter ofPetition for Rulemaking to Amend 47 C.F.R. § 101.603 and Related Rules to
Allow the Use of 12 GHz OFS Frequencies for the Delivery of Video Programming Material; filed by
OpTel, Inc. (Apr. I, 1998) ("OpTel Petition"); Public Notice, RM No. 9257 (reI. Apr. IS, 1998).

2 Attached hereto is a copy ofRCN's initial comments. RCN also made an ex parte presentation to
staff of the Wireless Telecommunications Bureau on July 28, 1998.
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delivers the programming from its central headend to distinct facilities situated at various multiple

dwelling unit ("MDU") buildings. The video programming then is delivered over or coaxial cable to

individual subscribers within the MDU buildings.3 Given the significant competition present in the

New York City area from two ofthe largest incumbent cable operators in the nation,4 RCN's business

plan requires this system organization.s This system allows RCN to deliver a competitive package of

72 channels of video programming, which RCN typically offers in a package with local and long

distance telephone service and high-speed Internet access.

In the New York City market, RCN stated that it currently serves customers in Manhattan and

nearby portions of other boroughs, but that technical obstacles impede RCN's expansion within

Manhattan, farther into the other boroughs, and into portions ofWestchester County and New Jersey.

Bureau staff requested clarification of these obstacles.

Specifically, the propagation characteristics of the 18 GHz band allow RCN to directly reach

customers located only within an approximate 2-3 mile range of its central headend??? located on 96 th

Street. RCN thus can only directly reach customers in upper and midtown Manhattan. RCN also

incurs the substantial expense of relaying its signal to additional customers located farther away.

However, RCN has found that, even with the state-of-the-art relay stations it employs, which permit

the relay of the signal an additional 2-3 miles, the technical limitations of the 18 GHz band prevent

RCN from delivering a signal of sufficient quality any farther than eight miles from its central

headend??? Viewers outside this range would receive a noisy signal and an inadequate picture.6 The

3 These systems often are referred to as "private cable systems," or systems that do not require a
local cable franchise because no public rights-of-way are crossed.

4 Time Warner Cable Company and Cablevision Systems Corporation.

5 RCN intends to transition these customers to a facilities-based system at some point in the future.
However, before such a transition can occur, RCN must generate a subscriber base sufficient to justify and
support the substantial investment in the installation of facilities.

6 RCN has found that more than three "hops", that is, the relaying of its signals over more than two
relay stations, causes signal degradation to unacceptable levels.
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criteria ofthe necessary equipment has inherent limitations in terms ofpower levels and other technical

aspects. RCN thus can reach some customers in lower Manhattan and in nearby portions of the other

boroughs. While RCN has seven relay stations in the New York City market, not all of the relay

stations are cascaded in a fashion that allows RCN to reach all, or even most, potential customers in

an eight mile range.

In addition, aeronautical constraints and other interference factors associated with urban areas

such as New York City make it virtually impossible for RCN to locate additional headends in certain

areas, including Queens, even ifeconomic circumstances warranted the multi-million dollar investment

in additional headends.7 As a result, RCN's ability to compete with the entrenched incumbent cable

monopolies in New York City is severely hampered.

The propagation characteristics of the 12 GHz band, on the other hand, would permit RCN to

directly deliver its signals much farther without degradation. Specifically, if permitted, RCN would

operate its "backbone" facilities in the 12 GHz band and the facilities from that point directly to

customers in the 18 GHz band. With this configuration and the multiple relay of the signal, RCN

would be able to reach potential customers between 25 and 30 miles away from its central headend???

on 96th Street in Manhattan, or almost 100% of the 25 million people in the other boroughs in New

York City.

Moreover, because the 12 GHz band has long been available to licensees in the Cable Antenna

Relay Service ("CARS"), efficient and economical equipment, including relay stations, is available.

This also would moot the aeronautical and other technical obstacles inherent in use of the 18 GHz

band. RCN thus could offer its competitive video programming to customers located throughout

7 An additional headend could cost approximately $1,000,000.
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Manhattan, in the far reaches of the other boroughs,8 and well into northern New Jersey and

Westchester County.9

Bureau staff also inquired about whether ReN's use of the 12 GHz band would interfere with

others' current or future use of the band. As the Commission is well aware, all CARS frequency use

is coordinated.10 The Commission's rules require that applications for CARS stations "shall endeavor

to select an assignable frequency or frequencies which will be least likely to result in interference to

other licenses in the same area ...."11 RCN is merely seeking to use the frequency band on the same

terms and conditions as the other permitted entities. RCN, like any other user, would comply with the

Commission's mandate to perform a frequency engineering analysis to ensure that the proposed

facilities will not cause interference to existing (or previously applied for) stations. 12 RCN merely

seeks to use available, coordinated bandwidth in order to enhance its offering ofcompetitive services.

Additionally, Bureau staff inquired whether granting RCN's request would raise any issues

similar to those involved in the relocation ofthe Digital Electronic Messaging Service ("DEMS") from

the 18 GHz band to the 24 GHz band. There, the Commission issued a license to Teledesic Corp.

permitting the company to uplink between terminals and satellites in spectrum between 28.6 and 29.1

GHz and downlink between 17.8 and 18.6 GHz. Issuance of the license followed Teledesic's

settlement with Teligent Inc., which called for Teligent to move its DEMS services from the 18 GHz

band to the 24 GHz band. Other DEMS licensees and other parties objected, however, on the grounds

8 For example, use of the 18 GHz band pennits RCN to reach less than 25% of Queens, while use
of the 12 GHz would allow RCN to reach 100% of the borough.

9 An additional benefit of the 12 GHz band is that the 550 MHz of bandwidth available in this band
would pennit carriers such as RCN to become more competitive by increasing the number of programming
channels from 72 to 82.

10 47 C.F.R. § 78.18.

11 [d. § 78.19(a).

12 [d. § 78.36(a)(I).

--------
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that: (1) the agreement granted Teligent an inordinate amount of the spectrum allocated to DEMS; (2)

the Commission's action moved the OEMS licensees involuntarily, even though these parties insist that

they could have coordinated spectrum use with Teledesic; and (3) the action was taken without notice

of comment.

The present matter is completely different from the OEMS situation. First, no private

agreements would be entered that might unfairly favor RCN. On the contrary, RCN seeks to use the

12 GHz band to deliver video programming for the exact same purposes as those of other entities

already using the spectrum. Second, no relocation of any licensees -- involuntary or not -- will be

necessary. Ifpermitted, RCN would use the 12 GHz band under coordinated terms and conditions with

the other parties already occupying the band. Spectrum coordination will ensure that RCN does not

control more spectrum than it is entitled to or requires, and that no other licensee would have to

relocate or change its services in any way in order to accommodate RCN's presence. Finally, rather

than the Commission taking action without notice and comment, RCN urges the Commission to initiate

a rulemaking proceeding for exactly those ends. RCN simply wants the Commission to develop a

record on the matter so that it may consider fully whether opening the 12 GHz band to private cable

operators is justified.

As noted in RCN's initial comments, the Commission's rules permit only licensees in the

CARS service to deliver video programming over the 12 GHz band,13 and that only franchised cable

operators and licensees of channels in the Multipoint Distribution Service ("MnS"), Multichannel

Multipoint Distribution Service ("MMDS") and Instructional Television Fixed Service ("ITFS") are

eligible for CARS licenses. 14 RCN herein reiterates its belief that private cable operators are equally

deserving of eligibility for CARS licenses or at least use of the 12 GHz band to deliver identical

services as the above entities. In particular, it seems inconsistent with the 1996 Act's mandate to

promote competition to maintain an outdated policy that permits a franchised cable operator, such as

13 [d. § 78.5(a).

14 [d. § 78.13.
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New York City's incumbent, Cablevision Systems Corp., with more than two million subscribers in

the New York area, to use the 12 GHz band to expand its service area, while barring similarly situated

private cable operators from doing so. The Commission has recognized private cable's competitive

impact on cable operators' offerings, and has endorsed its potential to present even more competition. IS

Initiationofthe requested rulemaking, and ultimate amendment ofits regulations, would enable

RCN to continue its efforts to achieve the goals of the Telecommunications Act of 1996 to "promote

competition . ., [and] to secure lower prices and higher quality services for American

telecommunications consumers and encourage the rapid [private sector] deployment of new

telecommunications technologies."16

Accordingly, RCN urges the Commission to grant OpTel's Petition, and to ultimately amend

Parts 101 and 78 rules to allow OFS licensees to deliver video programming over microwave networks

in the 12 GHz band. Enhanced competition, and the attendant benefits, will result. Issuance of a

Notice of Proposed Rulemaking will serve the public interest by providing interested parties an

IS OpTel Petition at 3 citing Fourth Annual Report, In the Matter of Annual Assessment of the
Status of Competition in Markets for the Delivery of Video Programming, CS Docket No. 97-141, 13 FCC
Rcd 1034, 1086-87 (1998).

16 Telecommunications Act of 1996, Pub. 1. No. 104-104, 110 Stat. 56; approved Feb. 8, 1996 (the
"1996 Act"); S. Conf. Rep. No. 230, 100th Cong., 2d Sess. 1 (1996).
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opportunity to infonn the Commission in this regard, and by allowing the Commission to render a

decision based on a complete record.

Respectfully submitted,

Eliot J. Greenwald
Lawrence A. Walke
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP

3000 K Street, N.W.
Washington, D.C. 20007
(202) 424-7500

Attorneys for
RCN Telecom Services, Inc.

Dated: November 17,1998

cc: Deborah A. Lathen
Ronald Parver
John Wong
Eloise Gore

255439.1
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COMMENTS IN SUPPORT OF PETITION FOR RULEMAKING

In the Matter 0 f

OpTel, Inc. Petition for Rulemaking
to Amend 47 C.F.R. § 101.603 and
Related Rules to Allow the Use of
12 GHz OFS Frequencies for the
Delivery of Video Programming Material

RCN Telecom Services, Inc. ("RCN'l, by counsel, hereby files Comments in support of the

Petition for Rulemaking filed by OpTel, Inc. ("OpTel") requesting that the Commission initiate a

rulemaking proceeding to amend Parts 78 and 101 of its regulations to permit operational fixed

microwave service ("OFS'llicensees to use frequencies in the 12 GHz band for the delivery of video

programming. I RCN, through subsidiaries, provides video and telecommunications services via

microwave distribution networks in various markets throughout the United States. RCN typically

uses microwave networks that operate in the 18 GHz band, but given the inherent technical

constraints of that band, would seek to operate in the 12 GHz band, if permitted. In fact, RCN has

contemplated filing with the Commission a Petition for Waiver of 47 C.F.R. § 101.603, which fails

to include the 12 GHz band among those listed as bands in which licensees may provide any product

or service, including video programming. As such, RCN has a substantial interest in the

Commission's response to OpTel's petition. RCN respectfully urges the Commission to issue the

requested Petition for Rulemaking and ultimately, to amend its regulations to enhance competition

in the video and telecommunications markets by expanding the scope ofservices that OFS licensees

may provide.

I In the Matter of Petition for Rulemaking to Amend 47 C.F.R. § 101.603 and Related Rules to
Allow the Use of 12 GHz OFS Frequencies for the Delivery of Video Programming Material; filed by
OpTel, Inc. (Apr. 1, 1998) ("OpTel Petition"); Public Notice, RM No. 9257 (reI. Apr. 15, 1998).



DISCUSSION

I. Description of RCN's Services and Interests in this Proceeding

RCN, through subsidiaries and in combination with other entities, provides competitive video

and telecommunications services to customers located in numerous states, including Massachusetts,

Pennsylvania, New Jersey and New York, and intends to enter several additional markets in the near

future, including the Washington, D.C.-metro area.2

RCN uses microwave technology, fiber optic conduit, or some combination ofboth to deliver

its services in its markets.3 RCN's wireless provision of video programming employs microwave

distribution networks that operate in the 18 GHz band to deliver the programming from its central

headend to multiple distinct facilities located at individual multiple dwelling unit ("MOD'')

buildings. The video programming then is delivered over fiber optic or coaxial cable to individual

subscribers within the various MOU buildings.4 These systems often are referred to as "private cable

systems," or systems that do not require a local cable franchise because no public rights-of-way are

crossed. The 18 GHz wireless microwave band enables RCN to deliver a competitive package of

72 channels ofvideo programming, which RCN typically offers in a branded package with local and

long distance telephone service and high-speed Internet access that typically exceeds the services

offered by traditional wireline cable operators in terms ofboth quality and price.

In the New York City market, for example, RCN currently serves numerous customers in

Manhattan, and has business plans which call for extending its service to Queens, Brooklyn, the

Bronx and additional areas in 1999, including metropolitan New Jersey. However, as discussed

2 On January 26, 1998, the Commission granted Starpower Communications, LLC, an enterprise
jointly owned by RCN and Potomac Electric Power Company, certification to operate an open video
system in the Washington, D.C.-metro area.

3 The Commission also has granted RCN certification to operate a facilities-based open video
system in New York, and granted RCN-BeCoCom, LLC, an enterprise jointly owned by RCN and
Boston Edison Company, certification for the Boston, Massachusetts-metro area.

4 The same general architecture applies to other types of MOU structures, such as garden style
apartments, universities and hotels.

2



more fully below, teclmical constraints of the 18 GHz band make this expansion cost-prohibitive or

simply impossible. RCN thus supports OpTel's request that the Commission initiate a rulemaking

proceeding aimed towards permitting private cable operators or multiple video program distributors

("MVPDsU

) to use the 12 GHz band to deliver video programming. The propagation characteristics

of the' 12 GHz band, which already is available to RCN's franchised competitors, would enable RCN

to deliver its signals over significantly longer distances without degradation and without the costly

expense of installing additional central headends. In addition, use of the 550 MHz of spectrum

available in the 12 GHZ band would allow RCN to expand from 72 to 82 channels ofprogramming,

thereby making its service very competitive. Use of the 12 GHZ band would allow RCN to extend

its service to the targeted neighborhoods and to offer its comprehensive package of video

programming, telephone service and Internet access on the same superior tenns and conditions

enjoyed by RCN's current customers in Manhattan. As a result, RCN could continue its efforts to

achieve the goals of the Telecommunications Act of 1996 to "promote competition ... [and] to

secure lower prices and higher quality services for American telecommunications consumers and

encourage the rapid [private sector] deployment of new telecommunications technologies.uS

II. The 18 GHZ Band Cannot Accommodate RCN's Expansion

With its existing 18 GHZ architecture within New York City, RCN can deliver its video

programming to MOU buildings located in Manhattan, and through the expensive multiple relay of

its signals, to additional MOU buildings located in nearby areas. RCN has installed state-of-the-art

relay stations to extend the range of its signals. However, even under the best 0 f circumstances and

with the use ofmultiple relay stations, the propagation constraints of the 18 GHZ band prohibit RCN

from delivering a signal ofsufficient quality any farther than eight miles from its central headend.

Viewers outside this range would receive a noisy signal and an inadequate picture.

As a result, RCN is faced with the Hobson's Choice between installing additional central

S Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56; approved Feb. 8, 1996
(the "1996 Act''); S. Conf. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996).

3



headends in order to offer service to customers in New York City's other boroughs or simply

abandoning altogether its plans to offer service to consumers in these additional neighborhoods.

Unfortunately, in many such cases the costs of installing additional headends would be cost­

prohibitive, forcing RCN to forsake these potential customers. Moreover, even if economic

circumstances warranted the multi-million dollar investment in additional headends, aeronautical

constraints and other interference factors associated with urban areas such as New York City would

bar RCN from installing additional headends in certain areas, including Queens. Notwithstanding

the expense, RCN faces economic and technical constraints ultimately impeding its ability to deliver

a competitive package ofvideo programming to certain customers due to the confinement of using

microwave distribution networks that operate in the 18 GHZ band.

III. The 12 GHZ Band Can Accommodate RCN's Expansion

RCN agrees with OpTel that the Commission should consider amending its rules to allow

OFS licensees to use the 12 GHZ band to deliver any of their own products and services, including

video programming.6 From a technical viewpoint, the 12 GHZ band offers several advantages.

First, signals delivered via microwave distribution netWorks using the 12 GHZ band can travel up

to 12 miles without degradation, and relay stations can be used to send the signal even further. RCN

thus could deliver its services to the targeted customers outside Manhattan without the costly

installation of additional central headends. RCN also could avoid the aeronautical and other

technical obstacles related to providing service in a congested area. Second, the 550 MHz of

bandwidth available at 12 GHz would permit carriers such as RCN to become more competitive by

increasing the number ofprogramming channels from 72 to 82. Third, because the 12 GHZ band

has long been available to licensees in the Cable Antenna Relay Service ("CARS"), efficient and

economical equipment is available for use by MVPDs. Finally, as OpTel notes, allowing private

cable operators to use the 12 GHZ band would be consistent with the CARS licensees' current use

of the band; therefore, the Commission's technical rules for operation in the 12 GHZ band would

not need to be amended.

6 OpTel Petition at 1; 47 C.F.R. § lO1.603(a)(2).
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IV. Allowing Private Cable Operators to Use the 12 GHZ Band Is Pro-competitive

As described above, the inherent constraints ofthe 18 GHZ band raise barriers to competition

for RCN and other private cable operators. In addition, the Commission's current rules do not allow

private cable operators to use the more accommodating 12 GHZ band to provide video

programming. Under the Commission's rules, video programming may be provided via the 12 GHZ

band only by licensees in the CARS service, which is defined as:

[a] fixed or mobile station used for the transmission of television and related audio
signals, signals of standard and FM broadcast stations, signals of instructional
television fixed stations, and cablecasting from the point of reception to a terminal
point from which the signals are distributed to the public.7

Only franchis~ cable operators and licensees of channels in the Multipoint Distribution Service

("MDS''), Multichannel Multipoint Distribution Service ("MMDS'') and Instructional Television

Fixed Service (uITFS'') are eligible for CARS licenses. 8 RCN submits that private cable operators

are equally deserving of eligibility for CARS licenses.

First, in light of the 1996 Act's general mandate to remove competitive obstacles and foster

competition, it would seem particularly anti-competitive for the Commission to preserve an outdated

policy that permits a franchised cable operator to use the 12 GHZ band to expand its service area,

but prohibits similarly situated private cable operators from doing so. The Commission has not

. modernized its rules in this regard in eight years.9 During this interval, two major developments

have occurred. First, Congress enacted the 1996 Act in part to promote competition to incumbent,

7 [d. § 78.5(a).

8 [d. § 78.13.

9 See Report and Order, In re Amendment of Parts 21, 43, 74, 78 and 94 of the Commission's
Rules Governing Use of the Frequencies in the 2.1 and 2.5 GHZ Bands Affecting: Private Operational­
Fixed Microwave Service, Multipoint Distribution Service, Multichannel Multipoint Distribution
Service, Instructional Television Fixed Service, and Cable Television Relay Service,S FCC Rcd 6410
(1990) (" 1990 Report and Order").
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franchised cable operators. IO Second, the private cable industry has entered the competitive

landscape for the delivery of multichannel video programming. As noted in OpTel's comments, the

Commission has recognized the private cable industry's competitive effect on cable operators'

services and prices, and has endorsed its potential to become an even more significant competitor

to traditional cable service. I I RCN urges the Commission to allow private cable's continued growth

by updating its rules to permit private cable operators to operate in the 12 GHZ band in order to

expand their service areas.

Second, Commission precedent would support such an action. For example, in the

Commission's 1990 Report and Order where it extended CARS eligibility to MDS licensees, the

Commission found that MDS licensees are entitled to CARS licenses "on the same basis as

[franchised] cable operators" because "cable and wireless cable operators have similar needs for

CARS ...."12 RCN's need for CARS licenses and use of the 12 GHZ band certainly equates to that

of franchised cable operators and MMDS operators. Given the breadth ofservice offerings provided

by RCN and other private cable operators, RCN's need for CARS spectrum at least equals that of

franchised cable operators. In fact, given the severe competition RCN encounters from franchised

cable operators that have enjoyed long-standing monopolies, RCN's need for f1exibil~ty in the

manner in which it delivers its services more likely exceeds that of franchised cable operators.

10 See, e.g., 47 U.S.C. § 573 (pennitting telephone companies and other entities to compete with
franchised eable operators via open video systems).

11 OpTel Petition at 3 citing Fourth Annual Report, In the Matter of Annual Assessment of the
Status of Competition in Markets for the Delivery of Video Programming, CS Docket No. 97-141, 13
FCC Red 1034, 1086-87 (1998).

12 1990 Report and Order, 5 FCC Red at 6423.
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Finally, RCN would operate in the 12 GHZ band for similar purposes as franchised cable

operators. In that same 1990 Report and Order, the Commission described use of the CARS band:

[t]he CARS band is used to relay programming from remote sites to cable system
headends and to connect various parts of a cable system. It is also used in lieu of
coaxial cable to traverse obstacles such as rivers and superhighways, and where use
of coaxial cable would be expensive or impractical, such as urban areas .... 13

The Commission describes some of the exact same uses to which RCN would put microwave

distribution networks that operate in the 12 GHZ band. In the New York City area, for example, the

many waterways and other geographic or technical (i.e., aeronautical) obstacles greatly complicate,
•

ifnot make it impossible, for RCN to use its existing 18 GHZ band operations to reach many parts

of the New York City area RCN thus would seek to use the 12 GHZ band because it would enable

RCN to economically deliver its signals from its upper Manhattan central headend to customers

located in Queens, Brooklyn and other Boroughs of New York City.

CONCLUSION

The Commission has stated:

Since we believe that competitive markets are the most direct and reliable means for
ensuring that consumers receive the benefits described in the Communications Act,
we have evaluated the need for spectrum licensing restrictions in terms of whether
the restrictions are necessary to promote competition in the telecommunications
marketplace and whether these restrictions are otherwise consistent with our
obligation to promote the public interest. 14

13 1990 Report and Order, 5 FCC Rcd at 6441, n.68.

14 Second Report and Order, Order on Reconsideration, and Fifth Notice ofProposed
Rulemalcing, In the Matter ofRulemaking to Amend Parts 1,2,21, and 25 of the Commission's Rules to
Redesignate The 27.5-29.5 GHZ Frequency Band, To Reallocate the 29.5-30.0 GHZ Frequency Band, To
Establish Rules and Policies for Local Multipoint Distribution Service and for Fixed Satellite Services;
Petitions for Reconsideration of the Denial of Applications for Waiver of the Commission's Common
Carrier Point-ta-Point Microwave Radio Service Rules; Suite 12 Group Petition for Pioneer Preference,
CC Docket No. 92-297, PP-2, 12 FCC Rcd 12545, 12614 (1997).
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RCN urges the Commission to take this opportunity to fulfill this aim by granting OpTel's Petition,

with an eye towards ultimately amending Parts 101 and 78 rules to allow OFS licensees to deliver

video programming over microwave networks in the 12 GHZ band. Such an action will promote

competition among video programming distributors and provide consumers with the resulting

benefits. Issuance of a Notice of Proposed Rulemaking will serve the public interest by providing

interested parties an opportunity to inform the Commission in this regard, and by allowing the

Commission to render a decision based on a complete record.

Wherefore, RCN Telecom Services, Inc. respectfully requests that the Commission grant the

Petition for Rulemaking filed by OpTel, Inc.

Respectfully Submitted,

~/

Attorneys for
RCN Telecom Services, Inc.

Dated: May 18, 1998

237300.2
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