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November 19, 1998

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

EX PARTE

Re: CC Docket Nos. 96-98; 98-79; 98-103h8-161; CCB/CPD 97-30

Dear Ms. Salas:

Please include the following letter to Chainnan Kennard and the FCC Commissioners in the
above referenced docket.

Very truly yours,

~~
Bradley Stillman
Senior Policy Counsel
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November 19,1998

William Kennard, Chairman
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

EX PARTE

Re: CC Docket Nos. 96-98; 98-79; 98-103; 98-161; CCB/CPD 97-30

Dear Chairman Kennard:

As the Commission deals with the jurisdictional questions surrounding dial-up calls terminating
to information service providers (ISPs), MCI WorldCom believes the Commission must make
clear that reciprocal compensation must continue to be paid for traffic exchanged between
incumbent local exchange carriers (!LECs) and competitive local exchange carriers (CLECs)
serving ISPs as end user customers. The financial consequences for CLECs, and ultimately the
customers ofCLECs and ISPs alike, are grave if the Commission stays silent on this issue.

The attached documents offer one concrete demonstration why the Commission must do all that
it can to remove any ambiguity concerning the validity of existing reciprocal compensation
arrangements. These documents include an unsolicited proposed settlement offer from BellSouth
to MCI WorldCom's MCIm Access Transmission Services, Inc. division, and MCI WorldCom's
written response. Although BellSouth's cover letter ofNovember 5, 1998 claims a negotiation
and an agreement to keep discussions confidential, MCI WorldCom's response clearly indicates
that it neither entered into any negotiation, nor agreed to keep any discussions or materials
confidential.

Under the terms of the proposed settlement, BellSouth would agree to pay its outstanding debts
owed for reciprocal compensation for ISP traffic under the companies' interconnection agreement
at no more than 15 cents on the dollar. The offer was only valid if agreed to before 12:00 noon
on Thursday November 5, 1998, or before the Commission released an order addressing
reciprocal compensation for ISP traffic.

As you can see from these documents, concerns of MCI WorldCom and other CLECs are not at
all unfounded. BellSouth, and undoubtedly other ILECs, are eager to take advantage of any
uncertainty or ambiguity surrounding these questions in order to wreck havoc on existing
contractual arrangements with CLECs. The Commission's failure to articulate, clearly and
unequivocally, that all reciprocal compensation obligations must be fully met will create very
serious consequences for CLECs, in terms ofboth continuing and maintaining current operations
and meeting business plans by raising necessary capital to build out networks.



As related in previous filings and correspondence, MCI WorldCom's position on the question of
the jurisdiction ofcalls terminating to ISPs, and ILEC obligations to pay CLECs for such calls, is
clear. As it is impossible to "call the Internet" directly, MCI WoridCom maintains that only one
call is involved -- from the end user to the ISP -- with the ISP subsequently providing
enhancements necessary to route these calls either locally, or over separately-purchased interstate
facilities to the Internet. In short, the entire transmission consists of one local exchange call and
a jurisdictionally separate and distinct interstate or intrastate information service.

Should the Commission not adopt MCI WoridCom's view of the jurisdictional nature of traffic
terminating to ISPs, in the alternative MCI WoridCom supports the so-called "mixed
jurisdiction" legal theory espoused in recent ex parte letters filed by ITAA and ALTS (Letter
from Jonathan Nadler to William Kennard, CCDocket No. 96-98, November 5, 1998, at 2-4;
Letter from Jonathan Canis to Magalie Salas, CCDocket No. 96-98 et ai, November 13, 1998,
attachment at 1-2). Under this theory, because traffic to ISPs is both jurisdictionally mixed
(interstate and intrastate) and inseverable, the FCC can assert federal authority over dial-up ISP
bound traffic, while at the same time deferring to decisions by state public service commissions
-- including those concerning reciprocal compensation -- which do not negate valid federal
policies. As a result, the Commission can state unequivocally that the decisions of24 state
commissions requiring the ILECs to pay reciprocal compensation are to be left U,lldisturbed by.
any jurisdictional ruling.

However the Commission decides these important legal and jurisdictional questions with respect
to dial-Up traffic to ISPs, the larger goal should not be lost. Mel WorldCom urges the
Commission to make crystal clear that, at minimum, the decisions of 24 state commissions
obligating the ILECs to pay reciprocal compensation under existing llrterconneCtion agreeIIlents
are not to be disturbed. ~

Please feel free to contact me should you have any questions.

Very truly yours,

~OL~
B~~~lman
Senior Policy Counsel

encl.

cc Commissioner Susan Ness
Commissioner Michael Powell
Commissioner Harold Furchtgott-Roth
Commissioner Gloria Tristani
Katherine Brown
Lawrence Strickling
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Me Telec:ommunkiltlons
Corporation

Two Northwlnds Center
2520 NOtthwinds '.rttway
Alphar~n•. GA 30004

Ncmmbcr S. 1998

PalJllDJa
8elJSoaIlT.M......-.s.
~34S91~ee-r
675 W.PadIIIwsa..N.E.
AdIIa. Oecqia 30315

DearMr. FIDIaa:

TItis is • RSplIUIe.,..·.....flOCC.......,teUJeme..~ da1ed November 5, 1m
repdIDa &«ipocal compt'Rdcm for ISP tIdic.

wam1bIds,our~ secdcmeat ... <qlUt'Ie. MOD 6IDy expecII BdISouda to pi)' 100% of
wIuIt itowesMCIaIxNCipocIlClOq'E .set:.o.ollSP1rdicat called ...by the JDtercoanectioD
~ '*weeaBeDSouth_Mel-. MOm woaJd also expect BeUSoaIh to pay •as part of
oar...... hSI...~.,__«1*foes.

lIlactMMI. diesa-.-ia~lela ....we.-s~Jap act.,",,- oa dIis issue coaftcbIIiaI
Is ..... IIldlelrstpIxe. We didDOt carer brio~Bd1Soudl simply CiOIDIIlUDicIre
.oar wa........ Mole ia:tpoItdI). _didDOl~to keep ourCOllllllUDicabo
COIdickNiaI NamRlllll'iCS e.e JiPt.0.,.....~.ildeems apprupta

SiDceRIy.

~?JJi....-rJrt
Walser J. ScI •eM
~.c.-~
EIIIaIl Ph rial ()penIIoBs

~: M:acelllc:aq. Ma.
na...... Na.
JcayBw_.~_._

.:.-:;. • ~< • -;.

** TOTAL PAGE.02 **



@ BEI.I.SOUTH

......' ... 11••••' ..........
1oIIft~Sf1ws.CdW
m WMl , ••CIIlrN S.eel N.E.
AlII..... CH"I.~

November S. 1998

Wally Schmidt
MClm
Two Northwtndl Center

. 5th Floor
2520 Northwinds ParkWay
Alpharetta, GA 30004

Dear Mr. SchmkIt

EndosecI is an agreement for your nwiew. In aCCXH'dance with aur agreement to
keep this negotiation confidential, pie_ do not disclose this document orlhe .
contenta r:I this dOCU'Mnt to any third party. .

This agreement represents 8n offer which will remain open until either 12:00 noon
ET on Thursday. November 5. 1998. or until .. FCC rele8ses an order
addressing reciprocal compensation for ISP traffic, WhieheYer is eartier. This
agreement. signed by MClmetro Access Transmission Services. must be received
by me no later than 12:00 noon ET on Thursday. November 5.1998 if MClmetro
Access Transmission Services elects to execute the agreement.

Sincerely,

e
PatF"anlen
Manager - Interconnection Services

. ~--_ ..... ', .-:.

Cc: Jeny Hendrix



CONFIDENTIAL
SElTLEMENTAGREEMENT

This Confidential Sea1ement Apeement C'Seulement Apeement") is made and entered
iDJo Ibis S· day of November, 1998, by aDd beIween BcllSoUlh TelecommuuicatiorLs, Inc.
Ct 8el1South'') OIl ia OWll hehaJf ADd on behalf of its past, pteseat ael future agen1S. employees.
affUiarea, successors. subsidiaries. parent COIIlpIDY, and anyone daimina for 1he beaefit of Ill)' of
them. aDd MCIm Access Tl'IDSmisaiOll Scrvka. IDe. \Melm") IS more fully defined herein.

Deftaitiou

"MCtm.. means Melm Access Transmission Services, IDe.,. its put, present abd finure
..ems, fiducilria. rcpresentalives. employees. predecessors. successon,· usigns, insurers,
executors, and.you claimiDa Cor the beaefit ofany ot1hem. ~

The "Subject Cases" meaDS lIlY regWaIory proc:eectina. civil. KtioD, criminal. acQon,
appeal, or arbitration in wtUch MCIm is either a party orlnten"enof. .. . . ... -'

The "lmereouaec:tion ApeemcDt" melDS the contnM:tS entered IDeo between BellSouth
IIlCl MCim on December 21~ 1991 for Alabama. June 3, 1997 Cor Florida, March 1, 1997 for
Oeorlia. Aupst 8. 1m for Ken1Udcy. August 9, 1997 for Louisiana. Au&usc 7, 1997 for
Mississippi, Aptil22, J997forNorth Carol~AUIU5t 7, 1997 for South Cuolio~ and A.pril4.
1997 for Temaessee.

WITNESSETH:

WHEREAS, MeIm is involved in the Subject Cases alleaiJJllbal BcllSolllh breacbed Ibe
1DIerconDection Apeement by failma 10 pay reciprocal compensation for ISP traffic, and;

WHEREAS. BeUSouth denies tbat it owes reciprocal compensation under the terms of
the1~0Il Agreement as ISP traffic is inrcrstare in aature, and;

WHEREAS. The PIdics cIcsire to tenIIiDItc the JIWhipIe Iepl proc«djDp UisiDJout of .
The Parties' reapectivej~pebzi~9f.·~·~·'aDclre~-alWland .,
final compromise ofalhiaet1el$lIDC11JsUeS ill !he Subject Cases., and;' ..' ~ _. . '... ~

WHEREAS, the FecIeraJ·CommunicatioDS Commission ("FCC"). on· October 30, 1991,
issued a Memorandum OpiniOD ad Orela' ill which it held 1bat III ADSLlarift'offeriDg filed by

~OJ as •ge 07: 40



GTE was lnterswe in aaaue and jodi~ared that it would release an order within the week as to
whe1ber ISP traffi~ is interstate in Dature, aDCl;

WlmREAS. The Parlin Iftlicipale tba1 the FCC will Nle 00 the reciprocal compensation
tor ISP traffic imae in the immecIiatc future, and;

WHEREAS. The Parties seek to esl8blish a DeW workinc relationship IOioc forward;

NOW. nlEREFORE, in COASidcrarioD of the muruaJ apamet1u, UDderta1cinp and
reprcsentatioas caotaiDed hmin. Ibe paymeDl ofthe IIIlOUftlS tel fonb below,1Dd other good and
valuable consicleraliOD, me ICOeipt ot which is hereby ac1cDoWledsed, The Parties agree as
follows:

SpecUIcT.-

8ellSouth Will pay fi1teeD (IS) peraIlt'of IN: total amount BeUSOU1b withheld &om
payment t4 MCb for reciprocal compensation from the iatepUoD or the Interconnection
Aareemenl through September 30, 1991. The term ofChis SeQlement Ap'ecmalt is for the life of
1he extstiDg latereoDDeCdOll Agreemnt.- which expites OD MIrdl 6. 2000. Even if the term- of'
tJae IAterccmncction ApeemeDt is extueIed. or MCim adopu anotber Intaeonnection Agreement
with • loaccr tenD lhaa MCIm's, the tenD of the SeaIaraeDt Aareement ctDDOt 'be~
beyODd me JmercoanecIioo AgnemeIlt'S current expiration date of Mlrcb 6. 2000. Throucb
Sepc.embcr 30, 1991, 1bis fift=l (IS) pm:eot amoUDt that BellSOUIb will pay 10 MeJm is
SI,445.147. _.

MClm ha'eby~ Sl.44S,141. faD ud filial peyDleal of all oatitIndJnc amount'.
bined by Melm to BellSou1b--tor recqMoeal compeDSIIion &011I the iDCeptioll· ·of the -
IntcrcoDllCCticm AcreemIDt Ibrousb and includioc September 30. 1998. My other claims for
reciprocal compeuation cluriac this period are wai"ed by MCIm.

For reciproce1 compeawioD bills submiftOd by MClm between September 30, 1998. ad
the cWTent expiratioD elate of the Iotereuml'dioD .Aerecment. BellSouth will pay fiftMD (IS)
percent of tha tolal amount billed. BellSouth's montbly plymebts to MClm subsequent to
September 1991 CIImOt exceed one hundred teD perceat (11Q-li) of the lDlount paid by 8ellSoutb
for the month ofSeprember 1991.

FCC Proceediap

The Patties.-_the Sculemeat~ willllOl be afl'ecud by subsequent FCC
decisions. IA~ The Parties eDrer iDfD this Seulemed ApeemeallDIicipatiDt that the FCC
wiU issue a subsequent decision OIllhc ISP traffic issue. The Parties are free to participate in any
FCC procee4illl ope=! to consider the appropriate lrealmeDt -of tsP traffic;, or to appeal any
FCC dccisioa.



--------
The Parties accepJ the considorauon oxchaIaged herein as a complete tompromise of

martan iDvotvina disputed iuues of law and 1ictad assume the risk thIl the facts or law may be
otherwise Ibaft they believe. It is UDdentooclIDd aereed between The Parties that this settlemellt
is a compromise of clispurect claims, and any pa)'fDeDl. credit or refund is Dot to be construed as
an admission of liability OIl the part ofeither of The Pwes, and by whom liability is expressly
denied. In IdditioD, The Panies agree t1aal uy~ made pursuant to the Settlement
Agreemeat is not a reciprocal compasation paymeat for ISP traffic. -

p.,............
. .

Any payments clue under the 1enDS of tile SeIdemeDt A&reemebt will be made within "
s~ (60) clays of the "date 1be SdtJaneot ApaDaIr is cxcC\UCi.. Paymems will.be~ .Ul
~ with the DOrIDI1 buliJMSS~ berweeD The Parties.

....isIal eldae"S.bjed Cues

Within ICD (JOl claysofdle~ of 1be amounts··4lae )M'SUaftt to lhd SettJemeat
Agreement, coUDSe1 forMCIm"wiU 'dismiss,.q pendiDa Subject Cues. In me event MCIm's
stalUS in any oftbe Subject Cases is that ofan inla'WftOr, it wiD withdraw from the Subject Case
within tea (10) clays.

The Panie& Klalowled&~ uncIersUd aDd asree IhIIlbU" Settlement Agreement wi!
entered into aM eneuted wbilediscoWIY 'WI$ oncoi", in 1be SUbject Cases and 1hal discovery
was DOt complete. iDcJudiDa the depositions ofwi1Dessca. production ofdocUJneDES. answeriDc of
iDrenollfDries and all olber forms of discoYelY available in civU actions. The Parties represent
and wamDt that nOlWitbmndinc the for..oing, each of them received all information oecessary
and prudent to iDdependently, and without reliance OIl the other, make the decision to enter into
this SeuJement Aarecmeat and acbowledce 1bIt Deitbcr pIr1Y bas made my represenlMioDs or
wuraties except as let forth in this SeItlement~

Aaoney'. , ...... CUll

With the exceptioa of tho.. costs • fOl1h above, The Parties agree to bear their own
anomcy's fees and costs iDcuITed.ill each oftbc Suijeec Cases.



The Parties represeat aDd wanant that each has the sole right and exclusive authoritY to
elCecute this Settlement Apement and to receive peymesus or refunds in seulement of the
Subj~t Cases; aDd hI neither of The Parties has sold, assigned., uansfened. conveyed.
promited. or otbcrwise disposed of any of the claims, demands. obligaoolU or causes of action
referred to in this Senlement ApemeN.

Coaracleetialty

The Pllties aane that this SeaJemeat Apecmcnt and iJl.lenDS, includiD, wilboUi
limitldoo. 1be amount oflhe paYJllOlllt. refuDds. cnditscr usessnaiis set fcmh abov~ IlC eNs
shall be kept conficlcmill betWeen The hllies. EBept to tile extent that eilher of Tho Panics
reasonlbly believes itl. JequiNd to c61do1e cenain oftbe-tennS-otthis Settlement Agreement to
its I"OCkboIden. or iD 1he ftliJlp with die Scc\ari1ies ad ExcbaDp Commission. the stale
replatory body. or 10 others (exclusive of 1he DeWS media).iD COMeCtioc with its business
atrairs; or to the cxtcm that ei1bcr ofThe Pantes is required to disclOse the terms of iu individual
sealcmeat to the 1UiDg euthorilies 01' others wida rcspea 10 tax maIters~ or 10 the exteDt required
by tubpoeDa Dr other order of. court ofcompaearjurisdic1ion; the terms and CODdirioDS orthis
Seulement~ iDcluding die 8InOUlltS or aDY payments.re~ eredirt or assessments
shall remain conficlcntialllld shill DOt be disclosed. ID the eYeDt of issuance of a subpoena.
MeIDl will immediately notify counsel for BelJSouth. Tbe Parties and their counsel acne that
they will DOC cammeDl on the Jubstua or 1IIIDS of Ibis Settlement Agreement, or disclose or
reveal direcdy or indirecl1y IA"I tenDs .. of this SeuJcment~ to eny person or ani!)'
unless writteD conseAt is IPvG by the odaert except to the effecl that the Subject Cases were
resolved amicably. d\a! The hnies and their counsel me boUnd by the limitations of this
SettIemeDt Ap'ecmeDt, and IS set forth in this parapaph.

The Parties aDd 1beir counsel and their represeoeatives specifically consent 10 1his strict
caafidaniality and sballll01 di9Close. other than as may be mutually agreed 10 in writing. any of
the 1eImS or coDditioas of this Seu1emcaI Aereement. This Sememen& Apeement shall not be
filed in my ofdie Subject Cues UDIcss necessary tor enforcement purposes.

EDlin Acnem... ad s.CCMlGn ID la....eIt

this SettJemeat Apeemeat, l10ag with my other cIocwnents specifically referenced 1$

Exhibirs baein, reftecu me eMile apeemeDt aocI~ betweeD The Parties with respect
to die settlemem caar.emplered herein. supersedes all prior~ arranscmenJs.
~ commuDieations. representations or wamDties. both oral and wriueD. reWed to
me subjeer JDIIIer hereof, and sbaI1 be biDdiDc upon aad iDure to dlc benefit of the executors.
ldmirdSlrllOrS. pasoaaI represeaWiW5., hein, assips. aDd successors ofeach.

Sn.nbililJ otProYlaiolu



The Parties agree that lIlY pnn'ision of this SeuJemern Agreement which is prohibited or
unenforceable ill any jurisdieti011 shall. as 10 such jurisdiction. be ineffective to the exteDt ofsuch
prohibiboD or unenforceability, without invalidatioc the remaiDiDC provisions hereof or affecting
the validity or enforcability 0(such provisioD ill aD)' otherjuriJcticQOD.

1his SeaIemeftt AIJ.... iDcNdiIll aU IDIUa1 of construc;tion, validity and
performlDCe shall be IOvemed by. and construed lid iDteqnted in ICC01'daDce wicb. the Jaws-of
the State 0( OeorJia withouI siviAI effeCt to the choice or law or COIlf1icts of Jaw provisioDs
tbaeof.

Adclitioaal Docu.eatl

The Parties agree to COOJ*iIte Nlly aDd execute any and all supp)emcnWy documents
IIUlIO take III Idditiofta1 ae1ions which may be aecessary or appropriate to give fW1 force 8Dd
effect to the terms aDd intent of this Settlaacol Asrcemcnt.

e.....,.,..

This SeaJemem ApeemeDt may be executed in~ each of which shall be
deemed ... on..but all orwhich _ether shall coasmur.e one Ih4 me same instrWneDt.

AcIYIce.,C..... ' ...d... 01Apeetaaat

The PIIties 1Cknowledse. zepRleDt IDd warraAI dial each bas been fully advised by its
auorDey($) coDC&llliD& the execution of this Sea1emaJt Apeemeat. that each bas fully read and
\mderstands the tenDS of tbis SeuJemeD1 AgreemtDC. aDd 1bat each bas freely ancI voluntarily
exeewed thisS~ ApemeDt. The Parties Idcnowled~ represent and warrant that eadl
relies wholly upon its UDderst.ll1Cting of tbU Senlemeat Agreement. thai each bas been
repraened by counsel ill CODDediOD berewidl. and that it eDters into this Settlement Alrcement
of its own he wUl wiIhouI relilDCe upon Illy sta1ement. iaducaDeD~ promise at representation
ofthe other pIJt)' or anyone ebe not fully expressed htreia.



IN WITNESS THEREOF. The Parties have duly executed dU.s ScnJement Agreement as
ofthe day and year fint above written.

MClm AcCCII TnulDiMioa Scmces, BeIISoa-' TelecollllDlIaiutions.1De.
IDC-

By: By:, _

Name: Name: Jcny D. Hendrix

Tide: Title: Direaor-llItcrCOnDeerion
SCrvicerlPricinaDIIe: Datc:, _

...... IIIIC·ee .... • ...
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