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IN'EE Cases 333 BE 96 (Riwuplilomy. $99%)
ed parmer was Liable as genersl putner for 4. Partncrship =371
Mnmmwuﬂvw Activities of limited partoer of Chapter 7
wr’s clsims. The Bankrupeey Cort, Robart  debsor-limited did not meet regq-
L. Erechevaiyy, Cidef Judge. beld thez: () yisite mandard of sshezastially same a5 exer-

Chapter 7 mrustee had standing t pursue
limitad partoer for deficiency in estats prop-
erty oo ground that limited pertoer actad a3
general parmner of debrar, and (2) lmited
partaer did Dot exercise powers of genersl
partner with respect to debror so as 1o be
Labie as general partner to saticly deficiency
in estste property to pay creditcrs’ clakms

 Compisiat dismizaed

1 Bankruptcy o=21541

Chapter 7 trusiee bad standing to sue
limited psrtner of detrorelimited parmership
ammmmmmu

exercise of powers of general partoer.
Bankr.Code, 11 US.CA § 723(a). ’

2. Bankruptcy 92559
Bankruptcy trustee may use provision of
Bankruptey Code giving trustae elxim
against general partoer of debtar-parmer
ship for any deficiency of estate property ©
pay creditors’ elaims to extent that geners!
partoer is personally Liable for such deficien-

cy under sapplicable nonbankruptey law to

bold kmitad partners who sct ss general
parmers lishle to eszate to satisfy deficiency.
mmmmﬁw

relevant state partnership lsw. Bankr.Code,
11 US.CA § 7= :

& Partnership =871

Under Mazsachusetzs Limited Parther
ship Act (MLPA), linited partner may be
Gabie a5 general purmer for partoership
debts #: limited partner's partichpation in
control of business is substantially same a3

exercise of powers of general partner, or ff .

Emited partser taless part in control of busi.
pess and ereditors have actual knowledge of
limitad partner’s participation and econtrel
MCLA o 100, § 16(a).

more than
mWﬂdlﬂdtﬁm:mt
those funds nacessary to make good issue of
checlx, and there no finding of sy

Robert A. 12ard, Jr. and Louise Van Dyck,
Robinson & Cale, Hartfard, CT. for Astrobne
A Sostak, Fred J. Baling, Jr. snd Richard H.
Gibbs, Defendants.

MEMQRANDUM OF DECISION
ROBERT L. KRECHEVSKY, Chief
Judge.
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standing of the Trustee to
agsinst them.
o
BACEGROUND

Debtor consanted t0 an order for relicf and
the court, at the Debtor's requast, convertad
the case to one under Chapter 11. The
court, oo April 9, 1991, reconverted thy case
to one under Chapter 7 cpon motion of the
creditars’ committee. On March 17, 1884,
the court granted the Trustee’s motion o flle
an amended compixint which asserts, in ms-
terial part, the Eability of the defendants w
satisfy the deficiency in the estate’s property
o pay in full the Debtor's ereditors?

B .

In April 198¢, the license of Faith Center,
Inc. (“FCI™ to operate a television station
known as WHCT-TV Channel 18 ("Channel
187 in Hartford, Connecticut was subject to
a license-revocation bearing before the Fed-
eral Communications Commission (“FCC™.
Thomas A- Hart, Jr. ("Hart™), a Washingtan,

. Section 72Ma) provides
(a) If there i a deficiency of propeny of the
estare o pay in full all claims which zre al-
wmamwumm
8 parwership and with respest t0° which &
general parmer of the parcnership is personally
liable, the trustee shall have » claim against
a:hnudpmruthemﬂnnmdw

On May 29, 1984, Astroline Comparny orga-
nized the Debtar as s Massachusetts hmited
parmership with Ramirez as a general part.
per. On the same day, the Debtor signed s
Purchase any Bale Agreement with FC/ for
the purchasa of Channel 18 In addition. on
the same day, Astroline Company orgxmized
WHCT Mansgement, Inc. (“"WHCT Mszzge-
ment”) &5 & corporation to be s secand and
corporste general partner of the Debtor.
Astroline Company formed WHCT Mazage-
ment to sllow for the survival of the Debtor
in the event of the incapacity or death of
Rarmirez, and to sign checic through its off-

i1 US.C. § 723(a).
2 mwmhdudm%
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Cuwm i KX 96 (BlvwyD.Comn. 1995)
gggﬂﬁuﬂé Us- funds nseded to operate Chaznel 18 woald be

virme Eu&ﬁ.ﬂgo_ Ennnl.-_ ggggsi
gg Astroline Company the Deltor’s opezational and capizal needs
owned 100 percent of the WECT Mansge- iself Daoling advised Ramirez that Astroline

Elggnr:r!l&nﬂr oilion. Fﬁcsv«g.ganrﬂ :

kﬁgggv&- 88 milli -
Egiﬂmoﬂxb. gggﬁg
agement. 3 § parcent ownership interest. and  OU's books. By spring 1987, Astroline Cam-
Astroline Company, & 70 percent ownership Pany had invested $22 millics in equity and
gﬂnvog The purchase price the Deigors znmual payroll was about
‘ar Channel 18 was $3,100.000 with $500,000 $1.250.000. Al funds advaneed to the Debt-

Ewgaugsg*ﬂ ar by Astroline Company thereaficr were in
B.So.os.ﬂ..mﬂua ar the station took the form of Joans. By eariy 1983, the Debtar

line Company made itz imitis]l $500,000 in-

ER%EESE from the cash mansgement sysiem (the

, EQB% wouunﬂngaﬂa&.g. “Cash Mianagement System™ or “System”™)
the Astroline Compsny bvesmen. instuned at the Debtor's place of operstion

. gao«&o‘nngag in Botfard % deal with the Debtor's ac-
plan for Channel 18, hired Terry Planel ecounts payable and receivable. Ramirez and
E#-Ea&oﬂfﬂu-g ggaﬁk&f System at

. n:.E. - eount at Stpte Street Bank in Boston, Massa-
vgsnwo.n.lg&n_s?g? chasetta. Astroline Compeny partners ob- .
Bﬁiggsg EFB credit at wﬁnmn.ua»w-pw

amount. Thay anticipated that all additional State Street, Bank acrount when necessury to
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eover any deficits. Ramirce. Boling, Sostek,  the invelustary Lanioupcy petition co Octo-
Richard H. Gibbs 25d Joal A. Gibbs each bad  ber 81, 19688 O November 2, 1965 Asto-
suthority to 5ign cheeks drswa o the Debt- Iine Compazy was dissolved and all of i
or's bank mcscumt gt the State Setreet Bank. sgnbgnﬂ.iﬁ.

| Bazk account, and the Debtor maintxined Bo
to pay an invoics, gftar the Debtor's tbeir sharss in WHCT Management to Ra-

L

Company office in Saugus or Reading, Mas- DISCUSSION

- sachusetts. Persons employed by Astroline A

Corporation, cne of the entities owned by )

Astroline Company, genersted s check tn (1] The defendants. in their post-rial

payment of the invaice. The check, and the memarands, raise the issue of whether the

originsl docomentstion sent to Astroling Trustee his standing to assert chairmr under
i Company. would then be returned to the § 723(a). They coutend that § 723a) does

Debtor where, in atmost all instances, the DOT incinde a canse of action by a Chapter

check would be signed by Ramirez and sent trustee to pursue 3 limited partner on the
. to the creditar. Priar to August 31, 1888 ground thst the limited partner acted 25 3
: Astroline Company processed all of the Debt-  general paitner, becsuse such actions may be
1 or's checks, which mumbered in the thou- maintained only by creditors of the Debtor.

sands, in this manner. The State Street See Coplin v. Marine Midland Grace Trust

Bank sent the Debtar's bank acecunt state- Co. 406 US. 416, 429, 82 S.Ct. 1678, 1685, &2

ments to Astroline Company offices in Mas- L.EA2d 185 (1972); Sheorson Lekman Fiws-

sachusetts. ton, Inc v Wagomer, $4 F24 114 718 2d

i 1)
ggnggaggsg mgﬁgsnggﬂrg

drewn to the arder of Astroline Company for partner” culy. .
“interest”—obe id the amount of 532 and * 9 Thia challenge to standing was impl-
the other for $20.071. Eiﬁnnﬂ» catad in tww prior sulings of the cowrt.  After

of Aswoline Company, except for Randall In Hoffman v. Ramiver (I Astroline
nﬂgnﬂgigi?;%qug
mirez was unsvalable or when he was the 05 161 BR. 874 (Bankr.D.Conn1999).

the cheecks § 541(aX3), property of the estate includes
On September 1, 1353 after deciding to  property the trustee recovers under § 723(s), -
Sop advancing funds o the Debtar, Astro- and that a trustee may utllize § 723() 0
line Company renzrned the checkbook to the hoid limitec partners who act as general
Debtor. and 3 checiking account for the Debt-  partners lisble to the estate to satisfy any
or was opened in Hartfard Creditors filed deficiency. Jd at 878 . This is so notwith-
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Cas es 383 RE 98 (BunsyDLans. 1998)

%gﬁog&% s bimit-
ed parmer is personally kiable on 3 claim is
determined. 2ot by the Bankruptey Code, it
by relevant state partnership law. See Mar-
shack v Mesa Valley Forma L.P. (In ve

Ridge 11, 153 BX 1016 (Bankr.CD.Cal:

1953).

In an oral ruling rendered an October 12,
1994 on the defendants’ metion for summary
judgment, the court again addressed the
standing issue, and. relving on the suthor-
ties cited in its ruling an the core issue, beld
that the Trustee had standing. Certain de-
fendants argue that the eourt, having now
bazrd the evidence introduced at trial, should
reconsider the matter of standing. They cite
Thompeor v. County of Frunklin, 15 F3d
2435, 249 2d Cir.1994) (quoting Wartk . Sel-
din. 422 US. 490, 500, 85 S.Ct. 2197, 2206, 45

Partnership Act, MassGENL. cb. 105, as re-
vised in 1982 ("1882 MLPA™. Section
19(s) of the MLPA during the relovent time

period provided:
ggﬂ.wggmﬂ&n
orrn-nop- EEE«I
he is also a general partner or, in addition
10 the exercise of his rights and powers a3
a limited partocr, he takes part in the
contral of the business; provided, however,

3. Under current Massachusens law, (not applics-
ble in %!iﬁﬂ-rﬂ:lgwr-tn
as a gencral pantaer if “he participaies in the
conerel of the business ... [bwn) he is Liable only
Sgiggéﬁog

RR?EE vﬂdnuﬁuﬁs

asafa nﬂﬂ.-:ﬁgvﬁ EFOE«B
persons who transact business with the
limiced parmership with acmial kKwwiedge
of kis participation in control
MassCenl. sb 109, § 18(3) (19820

nuu ﬂ!.woﬂ MLPA included § 15(OX2). :

of the limited partoer's participation and con-
tral  Ses Gatmay Pototo Sales © G.8. Inn

g Co- 170 Ariz 137, 522 P20 450 (Appassl)

control of the Debtar, the issue for the court
is whether Astoline Company's “partie
ipatian in ithe control of the {Debtor was)
substantially the same as the exercise of the
powers of a general partner.”

C

[4) To astablish the exercise of the pow-
ers of 2 general partner by Astroline Compa-
ny, the Trustee asserts that the “pcwer of
gwﬁgg .. over the Debtor's
bank accounts is sufficient, in and of it
self. ... PFaintiffs Pruposed Findiogs of
m.!u!_nnoan_:!gua.g-auu. The
§8§g4uﬁoﬁﬁo§
dams offered evideoce at wial that Ramires

and the [Debtor’s) staff made the day-to-dsy

partnershio gggggﬁ-

limiied panmner’s conduct. that the limited pan-

aﬂw-l.alv!d.n " MassGonlaws Ax.
ch 109. § 19%n) (Wen 1995).
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3L

. Trustee further stales
The Trustee places much reliance on Holz- thar Boling was ling pay ine
man v DeEscomilla. 86 Cal.App.2d 858, 185 Qn.c.oﬁnuérw
P2d £33 (48) for fs bokling that limited TS by itialing the In
partaers’ sbeciute power to withdraw all of :
the parmnerstup fands without the knowiedge  The defendants contend the Cish Mansge-
or consent of the general partner constitnes  ment Sywmem, when viewed within the endre
taking control of the parmership such thst  coptexs of the Debtar's operstions. does not

two limited partners. The evidence showed: pynire; yecided who and bow many to em-

of
over the dissent of the general partner; (2) Baling testified that his notations of “0.K"
the partnerzhip maintained two bank ac ngqﬂd”ﬁo%&

checks with the signatre of @ limitad part-  the Debtor's bank account in Massachusets
ner, but the limited partners could draw Was more the result of the neverending need
checks withom the signature of the general to have Astroline Company fund the Debtar’s
partner: and (3) the limited partpars re- comtituous Jonsse Certain of the defendants

the manager of the partnership business. and  wcukee = Towbdoat Portnere Lid, 630
they appainted 2 new managwr. /d Ineon- F.Supp. 171 (E.D.Mo.1986), where limited
. T . . N th

!
o duding the Limited partners took part in the parwness guaranteed a line of credit for the
control of the business. the Sfolsman court limited parpnership. and the guaranty provid-

quested thst the general partner resign as  cite First Wisconsin National Bank of Mil- .
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Chess 135 B.X % (RineyDCasa. 1998)

od that any draw under the line of credit bad sggagga
- to be spproved by the limked parmers. In We Lmited partncrship™: AMownst Veraon

the 1976 RULPA tislly the same as the exercise of the puvers
n&n....ﬁn comment sbout a-gsﬂﬁiqgfgg

severa] important £ 1814(d) st 16128 (1954), “[the staurory
in 7 i [of the pricr uniferm act] comem-
first sentence of Section 303(a)  pistes actual (exervised) control rather than a

I
:
)
]

. carries over the basic test from former mere right o conmul” 7d uﬂnﬂg

The second sentence of Scction $03(s) yo- forcing the pgenersl partner’s resignetior.
flects 3 wholly new concept. Becsuse of Thus. the discussion of right to contro. /nay
the difficulty of determining when the beregurdedssdictzn” Id o 47. Fu (e
“contrul” line bas been overstepped, it was  more, Holoman was a caso intarpretis;; the
- thought it unfair t impose general part- prior uniform limited partnership act aud tae
ner's lishility on 2 limitad parther execept substantially the same as test in tre Y78
10 the extem that ¥ third party bad knowl- RULPA requires somcwhat more -otral
edge of his participation in control of the than under the prior act. BROMBERS AND

avoid permitiing a lirnited partoer W exer- (3994).

cise all of the powers of 3 general partner

while svoiding sny direct deslings with E.

third parues, the “is not subsantlly the Ty cyure qoncludes that Astroline Compe-

same as” test was introduced.... 2y's activities in connection with the Debtar
1976 RULPA § 303 (comment). (Emphasis dg not meet the standard of substantialiy the
added). same a5 the exercise of the powers .. 8
This language seems to indicate an intent general partner. Despite the intense kve) of
to hold limited partners lisble as general investigation undertaken by the Trusiee of
partners, in the nonreliance situstions, where the Debtor's prepetition history, the court
the limited partners exercise “all” of the would have to engage in eonjecture and suar-
powers of u general partner. (Y. Hommel v mise to find any control of the Debtor's day-
Micea. 76 Qhio App.3d 690, 602 N.E2d 1259, to-dsy operation of the Channel 18 tetevision -
1262 (1991) (“rights of 8 limited partner are station. The court credits the testimony of
similar to thoce of s stoekholder in 2 corpara- Ramirez. supparted by that of Planei .and
tion,” and will be held liable as general part- Razansii, that be. as the managing general

|
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pertoer, exereised fully kis powers 3 such, .

sod that Astroline Compsny had no equal

veise in bris deeisions. | CONCLUSION

The Cash Mamagement Systam. with A>»  Finding ¢hat the defendanss’ exercise of
troline Compary in coutral of the Debtor’s  contral over the Debtor does not wmeer the
checkbook and the swesping of all of the requisie siandsrd of substantially the same
Debtar’s incotme to the out-of-state bank, cer~ a3 the exertise of the powers of a generul
tainly fustifies the Trustee's questioning the  partner, the couwrt concludes that Ascrolive
sams of Astroline Company a3 ssnply 8 Company (and i3 gencral partoers) are pot
limited partoer of the Debtar. The comxt. lishle as s general partner of the Debtor to
howsver, cnnot find as 3 facs that Astyoline  satisly the deficiency in the estate’s Eoperty
Company ever did axything more than pre © pay csins of oredilrs. An order will
pare the checks as divecsad by Ramivez or iasne that this action be dismissed on the
Rozanski and add to the Debtar’s benk zc~ merms as to the defendaatz, Astrolipe Com-
count those funds necessary to0 maks good pany; Astroline Company, loc; Herbert A
the fssued chbecks. Funding in this mamner Sostek; Fred J. Boling. Jr: Richard H.

recoeed the borrowing coms of Astroline Gibbs; RandsD L. Gibbs: Carolyn E. Gibbe,
Company. While Astuline Company had  Richard Geidstem, Edward A Saxe snd Alan

the power to empRy the Dedtor’s bank as~ Tobin as Co~Execttars of the Estate of Joel ,

count, it never did so; peither did Lrefwseto A Ghbs Esch party shall bear it own
ggﬁﬂaﬂ.B%ag casts snd aRoraey’s fees.

sion of Ramxirer.  Ramires tastified that antil

every invoice was paid that he wanted paid.

of
signed by the Astroline Company psrtners, the cowrt, Honarable Robert L. Krechevsky,
except for two, were adequstely explsined as  Chief Baniruptey Judge, presiding, and
either being payable to Ramirez himsel!, nec~  issues having been tried and the eourt having
essxrily signed due to Ramires's absence. or  issued 8 memorasdum of decision, i3 con-
for other reascnable considerstions. farmity with such memarandum ecizion,
The two checks, drawn in 1965 payshle 0 £
Astroline Company for imterest, withomt Rs-  oRPERED, ADJUDGED AND DE-
mirez's knowledge, do defy an explamation.  cRPED yns this action be dismissed on the
However, these two instances cecurred 78l porisy g5 15 the defendants, Astroline Com-
tively shortly after the television ststion pany; Astroline Company, ine; Herbert
swarted operating, and did not recur duridg  gogiey: Fred J. Baling, Jr: Richerd B
the foliowing scveral years of the Debar's  Gihpg: Ragdall L. Gibbs: Carolyn H. Gibbs.
operstion. The court need oot decide wheth-  pihay Goldsein, Edward A. Saxe and Alsn
er 2 kmited parther must exescise “al” the  Topn a5 Co-Execnors of the Estas of Joul
Powers of geoaral parens o be lable 33 4 Gitos.  Each party shall bear 13 own
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UNITED STATES COURT OF APFBALS
FCR THE SECOND CIRCUIT

SUMMARY ORDER

THIS SUMMARY ORDER WILL XOT BE PUBLISERD IN TR FEDERAL REPORTER AND
MAY NOT BE CITED AS PRECEDENTIAL AUTHORITY 70 RIS OR ANY OTHER CODRT,
BUT XAY B CALLED TO THE ATTINTION OF TEIS OR ANY OTHEER COURT IN A
SUBSBQUENT STASE OF THIS CASE, IN A RELATRD CASE, OR IN ANY CASE FOR
PURPDOSES OF COLLATERAL ESTOPPEL OR REC JUDICATA.

Ar a stated term of the United States Court of A;peéla'fbr ‘the

Second Circuit, held at Lhe United States Courthouse. Foley Square, in
the City of New York, on the 17eh day of April, cone
thousarnd nine hundred and ninety-seven.

PRESENT : HONORABLE JON O, NENWMAN,
Chiaf Judge.
HONORABLE GUIDO CALABRESI,
Circuit Judgs.
HONORABI.E. DENIS R. HURLEY,"
Digtrict Judgs.

In Re: ASTROLINE COMMUNICATIORS CO
L*MITED PARTRERSHIP,
Debtor,

TE RSP RY P RO RN RO PP R TR RN TP ET NS TR I N OO OO

MARTIN W. HOFFMAR, Chapter 7 Trustee of tha

Bankruptcy Estate of Astroline Cowmunica-

tions Cempany Limited Parctnerahip,
Plaintiff-Appellant-Cross-Appellee,

v. 96-5113L, -5118 (XAP)

WHCT MANAGEMENT, INC., ET AL.,
Dafendants-Appclileas.

RANDALL L. GIBBS,
Defandanc-Appellee-Crosg-Appallant,

U.S. TRUSTEE, OFFICE OF,
-Trustee.

APPEARING FOR APPELLANT: Joha B. Wolan, Day, Berxy & Howard.
Hartfozd, Cann.

‘Of the United Statss District Court for the Eastern District of
New Yaork, asitting by designation. .
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Cocxet Nog. 96-5112(L), -5118(XAP)

APPEARING FOR APPBLLEES: Robert A. Izard, Jr., Robinson & Cole,
» Hartford, Cann.

APPEARING FOR CROSS-APPELLANT: mMichael J. Durcschmide, Mi{rsh & West-
heimer, Houscon, 7TX. .

Appeal from the United States District Court for the Districc
of Connectieur (Alan H. Nevas, Judge). '

This cause came oa to be heard on the transcript of record
from the United States District Court for the District of Connecticut

and was argued by counsel.

ON CONSIDERATION WHEREOF, IT IS HKEREEY ORDERED, ADJUDGED AND
DECREED that tha order of the District Court is hor-py AFFIRMED.

Martin W. Hoffman, Chapter 7 Trustee for the bankiuptcy
estate of Astreline Comsunications Company Limited Partnersiip, appeals
from the August 3, 1996, order of che District Couxt affirwming thae
October 24, 1995, judgwent of the Unitad Statss Bamkruptcy Court for
the Dietrict of CQormecticut (Rcbert L. Krecheveky, J.). Tha judgment
dismissed the Trustee‘s acticr against Astroline Company, Astrcline
Ccompany, Inc., Herbert A. Sostck, Fred J. Boeling, Richard Gibbs, and
Randall A. Gih_ba (collectively, the "Limitad Partners®) TO recover &
deficiency of property in the Debtor’s estate :o pay estate creditors.
The Bankruptey Court found that the Limited Partners had not exercised
the degree of contrel required under Massachusetts law tc be held
liable for the deficiency in the estate. Affirming the Jjudgment oo
alternative grounds, the District Court held that the Trustee had no
standing to assert the claims against tha Limited Partners. We affizm.

In certain circumstances, Maasachusects law makes a limited
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Docket Nos. 96-5112(L), -S118(ZAPR)

parcner liable for the obligaticas of the limited paziuesship when the

limited partner has acted as a general partner:

{A) limited partner ic not liable for the obkliga:
tions of a limited partnership unless he is alsoc a
general partner cr, in additiom To the exercise of
his rights and powers as a limitad partner, he
takes part in the control of the businese; provid-
ed, howaver, that if the limited partner's parti-
cipation in the coatrel of the business is not
substantially the same as the exercise of the
powers of a general partner, he is liable only to
persons who transact business with the limited
partnership with actual knowledge of bis partici-
pation in contreol.

Mams. Gen. Laws ch. 109, § 18 (1982) (amended 1988).

The Baakruptcy Codas provides that when there is a deficiency '
in the astate of a bankrupt partnership to pay the claims of creditcr:,(\*‘\
the tzustee has a claim against a general partner to the extent that
the general partner would be personally liable under applicable \
nopbankruptcy law. 11 U.S.C. § 723(a) (1994). The Trustee contends '/
zhat the Limited rartners participated in the control of the Dabtor’s /r
business to an extent sufficient to make them liable undery Massachu- /K'
setts law fo:x Lhe wbligations of the limited parctnership. Thus, the
Trustee asserts a claim under § 723(a)., and alternatively argues chat(\\!
hc may rely on the "strong arm” clause «f the Bankruptcy Code, jid, - t\

§ S44.

The Limited Partners contend, and the District Court agreed,
that the plain language of sacticn 723 (a) allows the Trustee to assart
claims against general partners anly, and that even if applicable
nenbankruptcey law might make the Limited Partners liadle for partner-
ship obligations in some instances, section 723(a)’'s use of the
specific term "general partner®” instead of ths generic term *partner”
indicates that Coangress intended to praclude trustees from assertin
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Jocket Nos. 96-5112(L), -5118(XAP)

any such claims against limited partrners.

The District Court alsc held thac because the Massachusects
law applicable to this case would, in any event, make the Limited
Partners liable only to the uebtor’' s creditors, vather than to Dabterx
itmelf, the Trustee has no sStrong arm power to bring the claims against
the Limited Parcners ca behalfl aof the Debtor’'c estate. S99 Sheareon’
Lehman Hutten. Inc, v. Wagoner, 944 P.2d 114, 118 (24 Cir. 1991) (*([Al
bankruptcy tiustee has no stonding genszally to sue third parties on
behalf of the estate’s creditors, but may only assert claims beld by
che [debtor] itsalf.").

, The Bankruptey Court found that the Limited Paztnerg\
nmaintained control over the Debtor’s bank accounts, wrote all of the
Nehtor’s checks. and had the power to empty the Debtor’s bank accounts
at any time. The Court also found, however, that thes Debtor’s general
partner retained scle discretion to formulate the Debtor‘s business
plan, to centrel the Debtor’'s day-te-day businass cperations, and to
nake all personnel decisiens on behalf of the Debtor. Hoffman v, WECT
Mome. . Inc, (g re Agtrolipe Commupications Q0. Ltd. Parinership), 188

B.R. 98, 101-02 (Bamkr. D. Caonn. 1995).

The Bankruptcy Court’s factual findings, which are not
challenged as clearly erroneous, demonstrate that whatever the excent
of their contzeol over the Debtor's finances, the Limited Partners did
not participate in and did not exercise any sjuantum of contrel over
numerous and sgignificant aspects of the Debtor’s business. Their
control of the Dabtor was not "substantially tha cama as the aexerciae
of the powers of a general partner." Sge Masa. Gen. lLaws § 1S5.

We therefore hold that even if the Trustee might have
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standing o bring this acticn -- ao 1Bsue we nred not resoulve -- Cthe
Limited Parcners would not be held liable under Masesachusetts law, anad
theretore the complaint againsli LLam was properly dismiascd.

Randail Gibb‘s regquest for an award of it:prnaj's fees s

"9, 2K

Chief Judge.

Eosia Chose tes’ [T or,

Ciréuit Judge.

Jemre A Socrzeies

denied.

TOTAL P.06
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UNITED STATES DISTRICT COURT A 12
DISTRICT OF CONNECTICUT
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IN RE

ASTROLINE COMMUNICATIONS

Chapter 7 Case No:2:88:11
COMPANY LIMITED PARTNERSHIP o

Civil NO. 3:95CV2674 (AHN)

MARTIN HOFFMAN, TRUSTEE

ve.

WHCT MANAGEMENT, INC. ET AL.
RULING ON APPEAL FROM BANKRUFICY ORDER

The plaintiff-appellant, Martin Hoffzan, Chapter 7 Trustse
(the "Trustee”) of the estate of Astroline Communications Company
Linited Partnership (the "Debtor®) brings this appeal trowAtne
Judgment and Memorandum Decision of the United States Ban':uptcy
Court for the District of Connecticut in Hoffman v, WHCT
Mapagepent, Inc. (In zTe Astroline Communications Co. Ltd.
w 188 B.R. 98 {Bankr. D. Conn. 1995) (Krechevsky,
c.J.) bolding that Asttoline Company, the bebtor’s limited
partner, and certain of Astroline Company‘s general partners
(collectively "the Defendants") ware not liable for any
deficiency of property in the Debtor’s estate available to pay
creditors’ claims pursuant to 11 U.8.C. § 723(a).

The Bankruptcy Court’s Judgment and Memorandum Decision
entered on October 24, 1995 constitutes a final judgnment. See
Rule 2021, Fed. R. Bankr. P. This court thc:cfcrc has

jurisdiction over this appeal pursuant to 28 U.S.C. § 158(a).




guent of the Bankruptoy
by the

ror the following reasons, the jud
court is AFFIRMED on a ground differant from that adopted
Bankruptcy Court. See, e.g,, Helvering Y. GOWXam. 102 U.S. 238
(1937) ("In :eviev'of Judicial proceedings the rule is settled
that if the decision below is correct, it must be affirmed,
although the lower court ralied upon a wromg ground or gave a

wrong reason.”)

STANDARD OF REVIEW ‘
In exercising its appellats jurisdicticn, the court revievws

the Bankruptcy Court’s conclusicns of lav (g noVve and its

£indings of fact under a clearly erroneous standard. §See Inzxe

Jonosphere Clubs, Inc., 922 F.2d 984, 988-89 (2d Cir. 19%0),
gert. depied sub nom., 502 U.S. 808 (1991).

| BACKGROUND

The Debtor, a limited partnership organized in 1984 usder

'Massachusetts law, owned and operated a television station

serving the Hartford, Connecticut area. On October 31, 1988, an
involuntary Chapter 7 petition was filed against the Debtor. The
Debtor consented to an order of relief and converted the action
to one under Chapter 11. On April §, 1991, the court recouverted
the action to one under Chapter 7.
RISCDSSION

The central issue on this appeal is vhether the Defendants
are liable under Massachusetts limited partnership lawv as
ge§era1 partners for the Debtor’s pre-petition obligatidna.. The
Trustee bases his claim against the Defendants on 11 U.S5.C. §

-,
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723(a).
As a threshold matter, the court must determine whethur the

Trustee has standing under either section 723 (a) or section
544 (a) of the Bankruptcy Code to bring this action against the

Defendants. Relying on Marghack v, Mesa Valley Farps L.P, (In Te

The Ridge II), 158 B.R. 1016 (Bankr. C.D. Cal. 1993), the
Bankruptcy Court held that the Trustee had standing under section

723(a). gSee In re Astroline Communications Co,, 188 B.R. at 102-

03 (referring to previous rulings, including In re Astroline
Sommunications Co, Ltd, Partpership, 161 B.R. 874, 879-80 (Bankr.
D. Conn. 1933)). Alternatively, the Bankruptcy Court held that
the Trustee had standing under section 544. Sge In re Astroline,
161 B.R; at 879-80.

A. gSection 723(a)

A clain under section 723(a) is property of the estate under

section 541(a)(3). gSee 11 U.S.C. § 541(a)(3). The questiun thus

becomes whether the Trustee has standing under section 72:{a) to
assert a claim against the Defendants.

The Trustee contends, and the Bankruptcy Court agreed, that
section 723(a) permits a Trustee to bring a2 cause of action
against a limited partner who acted ag a general partner to
satisfy a deficiency of property of the debtor’s estate to pay
creditors’ claims. Section 723 (a) states:

IZ there is a deficiency of property of the eétate t¢ pay in

full all claims which are allc:zd ig a case under thi;p f

Chapter concerning a partnership and with respect to which a

general partner of the partnership is personally liable, the

trustee shall have a claim against such general partner to
the extent that under applicable nonbankruptey law such

3




general partner is personally liable.

11 U.S.C. § 723(a). 4
A fundamental principle of statutery construction is that a

court should construe a statutory term in accordance with its
ordinary or natural meaning unless the '1ite:al application of a
statute will produce a result demonstrably at odds vith the |
intentions of its drafters." gni:gﬁ_ssgggs_xﬁ_xgn_znix
gnterprises. Inc., 489 U.S. 235, 242 (1989) (internal quotation
pmarks and citation omitted). Where statutory terms are

unambiguous, "the judicial inquiry is coaplete.” Ruben v, United

States, 449 U.S. 424, 430 (1981).

The plain language of section 723(a) refers to claims "with
respect to which a general partner of the partnership is
perscnally liable” and provides that "the trustee shall have a
claim against such general partner to the extent that unler
applicable nonbankruptcy lav such general partner is personally
liable." 11 U.S.C. § 723(a). The term "general partner" is
unanbiguqus. The court therefore must presune that the Congress
intended only for a general partner of a bankrupt partnership to
be liable under section 723(a) for a deficiency of property of
the estate. |

Contrary to the Trustee’s assertion, this construction of
section 723(a) does not lead to results demonstrably at odds with
Congress’s intent. Congress enacted section 723(a) to permit a
bankruptcy trustee to hold a general partner liable for a
deficiency in the property of a partnership-debtor’c estate to
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the same extent as the general partner would be liable under non=
pankruptcy state lav. sSee, e.9,, 4 Sollier on Bankruptcy §
723.02, at 723=3.to 723-¢ (5th ed. 1992). Indeed, Cpllier states
that section 723(a) imposes liability on general partners of a
partnership. See id. § 723.02 (observing that "[t]he 11&1}1ty
of the general partners under Section 723(a) should be cahpa;eé.
to that under Section 40 of the Uniform Partnership Act which
gives a partnership the right to compel contributions grom
partners.”) The Bankruptcy Code’s legislative historf also
supports the court'’s conclusioh that section 723(a) does nut
permit the Trustee to hold a limited partner liable for a
deficiency in the property of the estate. Although the term
"general partner" is not defined in the Bankruptcy Code, the
legislative history of Chapter 1l states that "a ‘partnaf'
includes a general or limited partner unless otherwise specified.

. +" H.R. Rep. No. 95-595, 95th Cong., 2d Sess. 197 (1978),
Teprinted in 1978 U.S.C.C.A.N. 5787, 6157. In section 723(a),
Congress refrained frem using the inclusive term "partner."” which
would encompass both a “generai partner®” as well as a "lim.ted
partner," and, instead, used the restrictive term "general
partner.” . The court therefere concludes that section 723(a)
permits a Trustee to maintain an action only against "general
Partners." Because the Defendants are not general partners of
the Debtor under Massachusetts law, the Trustee may not seek to
held them liable pursuant to section 723(a).

The Trustee argues that section 723(a) encompasses a limited



partner which loses its limited liability as a result of
activities inconsistent with its status as 2 limited partner.

‘Even if a limited partner loses its limited liability due to its

exercise of povers substantially the same as those exercised by a
general partner and thereby beccmes "liable as" a general partner
to a third party under Massachusetts law, such 1iabilify does not
chinge its status under Massachusetts lav as a limited partmer or
the nature of its rights and duties vith respect tc other meubers
of the partnership, as opposed to thirxd parties. CZI. In Xe
Westover Hills Ltd., 46 B.R. 300, 304-05 (Bankr. D. Wyoming
1985). ‘
Further, neither In re Verses I, 15 B.R. 48 (Bankr. W.I. Pa.
1981) nor In re The Ridge II, 158 B.R. at 1023-24, requires the
court to reach a different conclusion. In In re Verses, for
exanmple, the court found that the limited partners had failad to
comply with the statutory requirements for establishing a liaited
partnership. Consequently, 2 limited partnership was never
established and the individuals were general partners under
Pennsylvania law, thereby subject to liabiliﬁy under section
723(a).

Likevise, in In re Ridge II, the Bankruptcy Court ccnsiéered
wvhether section 723(a) reached limited partners whe were adjudged
to be liable as general partners, but found it unnecessary 2
answer that question. See In re Ridge II, 158 B.R. at 1023-24.
Rather, the court found that the evidence prasented by the L
Trustee did not support holding the limited partners liable under

6
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california law as general partners and thus did not reach whether
section 723(a) applied to limited partners. See id, at 1024.

See also In re Judiciarv Tower Asgocs., 175 B.R. 796, 802 n.2

(Bankr. D.D.C. 1994) (noting that In re Ridge II did not address
vhether section 723(a) applied to linited partners).

B. Section 544(a) | _

"under the Bankruptcy Code, the bankrup:tcy trustee may bring
claims founded, inter a3lia, on the rights of the dedbtor and on
certaiﬁ rights of the debtor’s creditors.” S5t. Paul Fire &
WEW' 884 F.2d 688, 700 (24 Cir.
1989). "Whether the right belongs to the debtor or to its
individual creditors is a gquestion 8fvstate law." Id. A trustee
gtands in the shoes of the bankrupt corporation and has standing
to bring any suit that the bankrupt corporation could have
instituted had it not petitioned for bankruptcy.® Shearson

Lehman Hutton, Inc. v, Wagoner, 44 F.2d 114, 118 (2d Cir. 1991)
(citations onitted).
Here, the relevant state law is tha Massachusaetts Limited

Partnership Act, Mass. Gen. L. ch. 109, § 19(a) (1982) ("MLPA").!

Section 19(a} provided:

[A} limited partner is not liable for the obligations
of a limited partnership unless he is also a general
partner or, in addition to the exercise of his rights
and powvers as a limited partner, he takes part in the
control of the business; provided, however, that if the
linited partner’s participation in the control of the
business is not substantially the same as the exercise
of the powers of a general partner., he is liable only

! This law subsegquently has been revised. See Mass. Géh.
Laws. Ann. ch. 109, § 19(a) (West 1995).

7
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to persons who transact business with phe limitgd .
partnership with actual knowledge of his participation

in control.
Mass. Gen. L. ch. 109, § 19(a) (1982).

The statute imposes liability on 2 limited partner who is a
general partner in the limited partnership or whose partiéipatipn-
in the control of the business is substantially the same as the
that of a general partner regardless of a creditor’s knowledge of
the limited partner’s role. See, e.g., Gateway Potato faleg v,
G.B. Inv. Co., B22 P.2d 490, 494 (Ariz. Ct. App. 1991); Mt.
VYernon Sav. & Loan Ass‘n v. Patridge Assocs., 679 F. Supp. 522,
527 (D. MA. 1987) (applying Maryland law).! A limited partner,
howevar, also may be held liable for exercising less than a
general partner’s control if a creditor had actual knowledge of
the limited partner’s participation in the contrcl of the limited
partnership. See, e.g., Gateway, 822 P.2d at 497 (requiring that
creditor have direct contact with limited partner where limited
partner exercised less than a general partner’s control); Mt.
Vernon, 679 F. Supp. at 527 (requiring that creditor have actual
xnowledge that limited partner aéfing as more than limited
partner). Unlike other provisions of the MLPA which authorize a
limited partnership to assert a claim aqainst a limited partner,
see, £.9,, Mass. Gen. L. ch. 109, § 24, or a general partner,
see, £.9., id. § 38, section 19(a) makes a limited partner

obligated or liable to the limited partnership’s creditors, not

_‘_ Because Massachusetts case law interpreting this
provision is limited, the court looks to guidance from those
states that have enacted CLhe Same provision.
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to the limited partnership itself. Because "a bankruptcy trustee
has no standing generally to sue third parties.on behalf of the
estate’s creditors, but may only assert claims held by the
bankrupt corporation itself(, )" Wagoner, 944 P.2d'at 118
(citations omitted), those claims only may bes asserted by the
individual creditors of the limited partnership against the
limited partners, not by the Trustee. Accordingly, the Trustee
lacks standing to assert his section 19(a) claim against the
Limited Partners under section 544 (a).
CONCLUSTOR

For the fellowing reasons, the judgment of the Bankruptcy
Ccurt is AFFIRMED.

SO ORDERED this 9th day of August, 1996 at Bridgeport,

Connecticut. z gw

Alan H. Nevas
United States District Judge
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