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ISSU&

BeD JL'KrsnridI:i. m.."..m DaZII t: YouId.
Hdard. CT... Carob'D IL Glbls. WcbIrd
GoMsWD , Ectnrd A. Sue aDd Alar. TDbiD.
M~ of the Emte GI Joel A.
Gibb&. .o.feadutL

J&hee1 J.~ HirIelo " W-..
heime:r. P.e.. JiGastm. T%. faz' AudIIIl L.
GIbk.~

lCobe:rt A. Izard. ~r. ad Louise v.~
BobimnD " Call. BIJUard. cr. far AIInaIiDe
CoIDpuQ'. AaroIiIII Ce!IIaJuJ, be.. BerbIrc.
A SaIIakf Fred J. BaJiDI, Jr. ud lUdtIrd JL
Gibb&. ~end·nt&

ltI£lt1ORANDUM OF DBClSION
BOBDT 1.. EItSCDVSICf, QdeC

Judie.

IN 'U .\S'DtOLtNE CQ'1IOI.'tJJGCAONS co. L'l'J).
a......... ,...n........,

ell pa:rmer" Ja1e • ..-.J pmaa for C. Panwaailip e-aJ
dd~m__ paupaliJ tID .aiI(Y cree»- ~ fJI..... jWu.r or ChIpw '1
\ar'I daimL n.~ Coaft. Rart deblar-in jt.ed flU DIiZIbtp did - ..nq­
1-.~, QaW JDdp. MId tbI:: OJ ... 8IDdu'd fIllQbmnti'Jty....~
CbIpCIr '7~ !lid tD..- c:iII r4 'JDWIft or ,..:ra1 ,.ac, ada"
JiIIIUd ,...mer far r:r ill - prop- M,,,....rem:a Ja'c. to __ limited JIiiftUCf
IIV- p,...s IbIr.--...--.... IiUIe • raaJ ..cae or debar ID IIIiIf1
,...J jI&lWZ rrI dIbr.ar. ad (I) JiIIIbad rei!' r:s iD __ .. ; ~ to JIll\'~.
Ji&i1Mr did .. e cia,.,... or IIDIft1 cIIiIDI. .....cab~.,st&IDtUl
~ witb J"eII*t 10 debIrr 10 U to be ..... Jm1ir.Id jQlZlIf iD~ of~I
JiIble u pmnl JIiIl1:Di:t" to -=tydI&~ ,:1 #nkad *be ...... of aD • DeDurI
ill ... JDi'fI'IISV 10 fIC1 c di••' -- ...1II&o.-w(4IIle tat. wbIn .....-

CampI_ msmi" ., ...,.J paw ,..·W tbIt • GlIf-

ciIId fIaJtr Ida JIG"Ift as.. aDd t!IIIt limit­
ed ..~ !aid _ eqaal ftiee ill his -­
.... m.Dd~ Mft2" cid~
IIII1ft t1uID piQIC'I1 checks AI dinclild by
panl jIIIi1Zi8f ad adA to bak ,c:rnznt
tJae fads Me U")' to make.- iIAe at
eMeIaI. and th..a .. JIG~ of Cf3
eaaa'D1 ar c5abr.arI~ open.::iDas by
limited p,umer. BaDkr-Code. U U.&CA
I mea); K.c.L.A. c. 1oe. f 18W.

1. Bukrupte:r .-mu
CNpw '1 U'UItee bed mMjnr to IIJe

Jiz:aAed pa'tDC:' of ~JimiIed ,.1:DiiIbip
em rnMiIDd that 1imlt.ed plIftZIIIr ... lWlIe u
..... pIU'IBeI" far~ jn -.sa pzap.
f6fI to pi)' c:z:redi=s' dIimI GD paaIId that
limited pumer pcticip"ed ill caDIZ'Ql til
deb&ar's basiDel& -her '., u ill
e:nrciIe or ,.,... at pIftDIr.
BaIer.Code. U tT.s.c.A. f =Il.
%. BaDknIpt.q Cll'Z55t

BaDknzpccy C'lmaIIDIJ..pDtiI:ioD at
1LaJakroIl~ Code atwmc tn-. dIim
apimt pDlIl'Sl pIftDC' or dlbcaa1*Z.....
&hip for UJ'1 de6s i·h C3' or -.e PNJNil'IlJ tiD,.y credit.an' elaiBIs to GUIlt tat JUft'&I
pIftDIl' is pesouIJJ tiabIe far m:b deftC;..
~ aDder appJiCible~ 1a'tr 10
bold Jimirad pa1:DaS ,.. _ u ...,.I
,..men 1iIhJe 10 mile fa IaIiIf1~.
DDQIrith'flndiag that questioD wbeIMr limit­
ed JIU'IMI' is ,.. noli)- ... _ ...

dece:nniDed. Dot by BukNpcq Code. bat b1
reIevmt I&a&e~ ft. BIUr.Code.
u U.s.CJ.. f 'II8Ca).

a. PanMnbIp -an
tJDMr~ IJndted Pva..

Ibip .&IS CMLPA). 1iI:aited ,.,... IU7 be
liable • IamJ parrwr far pmaaezsbip
mla f!= lia:DUd ,..D...... pIf1:ietpia:ion in
amQ'Ql or buiDID iI "',nN'lJ IIIDI U
GIr'C:iIe or JIOWIft of~ pazrae:r, .. II' •
Jimitad peftMP a-. pat ia elIDDal of baD.
DIU ad credlZan bPe -=al1alailrJedp 01
Iimtt.td panDlr'a ~patftI ad eaDDL en.~ .. iD mil JlNCEI'I.. to
K.C.1.A. .. 100, , 18Ca). ... tbet~~m. trill duL is

i ;
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wh=ber &be defeDdIIIIt..~ CGnpai1
Cazu! iSs paen1 parCDcrS), a 1imbd parmer
at AmaliIIIt Conmnzzrimicms CCIP'''1 Lim­
ited~ abe~ 1ft 1IbIe..

a patnl pIIU8 far the DebW'1 Pi'"
_ obI~F fer baviIIc JOCdriI ned iD the
~ .

eanI:l'DI at die J>Ur,ar'I NFl •• 1U&IIari"\T
the 1liiie u III tM _die oft.be ...... ota
cIDeI'I1 puW:r. Tbe plaiD&ift JrImiD W.
HofIIIrnp, Ibe CbIJl" '1 "I'raItee (W -nut.­
ee") of 1M Debcar. Duel hb c:IIim gpaD 11
U.s-C. I"ZD&).I '1'be defadlm. mad£.
~ 10d~ IZI'1 1IabiIit)'. CblDenp 1M
mzn!m, or the~ to IIIer't c1Iim&
apiDIt~

II.

BACKGROUND

A.

em Oetobft 11, 1_ tzelit:m m. ­
izJvahmr.Iz')' pdioa apiDst tile Debtar. a
M,ss.dntIIUI Jimft.Id panzausbip. 'nil
Debtor ell••med to aD arder for rdict­
the court., at the Dtbcar'll'Iq'DeIt, caD\'CfoId
the cue to one UDder Chapt.er n. The
court. ClD April 9. 1991. recwataiell &hII QR

to OM UDdIZ' Chapter 'T IIJlGD DIGIioD of the
c:zoedjun' committee 011 Mard:a 11. 199'.
tM cowt~ the Tna&ee'.1DGI:*m ID me
an ameDded cnmplliDt wbicb uamr.. ill IDI­
Wial pare. the JiabDltJ of &be defend..~
aaAII1 UIe deC\c:ie1x:y ID t.be ..... prop&tJ
to pay ill. fall the DebtDr'. c:reditmLr

A.
ID April 198(, tbe liceDM or Fattb CGtar.

IDe. c-FCr") to operae a teleriIiaD Ita1:iGD
laKnm as WBcr-TV Chunel 18 c-oannel
lSi in Ha:Uord. Coanec:Dmt wu &abject to
a 1iceDIe-revocatiaD beariD« be!an the Fed­
eaI (".onmmnlcatiDDl Cozmniseioa~
Tooznas A. Haft. Jr. MIart'"), • WubiDpm.

I. s-ima 7UCa) plVW's1a:

(&) U Ihen II & cWicieDc1 01 PIOpcft,) of die
tIWC to PJl! iD flaB aD claims .......... a1­
&ow.d in • I:&IC ...... ddI ."..CIn:aIIiaI
• ,..,...;up ad wilD rape ........
..-.&..,...oldie panncnbip is pcn&iuUy
IiUIc. she·.1nDIft sbaD baft • daia &pM
S\Idl ..-J ,...... ..... __ thai .....
appIicUIc~ law IUCh paenI
panDa' 61~ liaOIc .... 1UCIa .wg:rl~.

I).Co~. amtaded one of bis~
AIIroIiDe ComP"1I1 aDd izliormed Fn:d J.
BclUaI C"'IaliaI'"lo aD Asa'aIiDe CGmpazIJ
JIIDIftJ pinDIr. tbIt QwmeI 18 c:uWc! be
pzn:bIIed ader tile FCC miDariC.T d;=­
1I1epc&y.

AICZGIiDI Compeny. a limited ~lII"Ihip.

Wi "'zed :ill 1981 1mder the Ia.. :t the
Commu- lth otV=u'chuW'S& bad bMD
fonaed far tile pgrpaee G! m.kin( ims- .
__ iD • broId array of basjMs'e' aDd
iDdaIai& .AIInUiDe Compaft7~ ...
dudIcl foar ..... pc=er....~ Ba­
bet A. SoIt.ek ("$oICck""). B:bani a Gibbs
IDd Joel A.. GIbbL At. latM" Gate. kucia11
L. GibbI brme a pmn1 panDer.

~ I&MIed Am'DJiDe Campmv- tbat to
,. , lee .. CJwmel 18 1icaIIe. ~e par­
c:bIIiDr..,waaId Deed • parmer wbc- wu
a qIII!I&Id~ appIicat 1mdIrr tH FCC
pideIh- Oa ar cVIDJd 1da1 26-a. ~.
Ha:t imrDducId to AItrDliDe Company.~
IZ'd P. Bami:rc r'Bamirc,"). who C»IIki qaaIi­
fT far I.bc~ cUt)' " a J:iispezDe
miftarity applicuat. AlttIr.~ meet­
iDs, Bamir& ... prior uperie.ace hid
~ pl1IIIariI)' mradio, wu otfa"8d I poIi­
tioD AI geDG"&1 parmer iD aD atity \0 be
arpzripci

OIlMq~, 18M,~Campiit)' orp­
ailed rAe Dtbtar AI I M"sacbuletl;s .bmited
pumersbip db Ramirez U & tmenl· paJt­
DIr. OD U. AIDe dq. W Debtor sigDed •
PI=base .. Sale ApeemeDt with Fer far
the pan:bue of awn-J l&. 1Il addition. OIl

tMlIme 11&1_ AaroliDe Coaqu.y aqp'JUId
WKcr MaDr.cemeDt.~ ("WHcr M.r lAIlII­
meat'") u a .carparuioa 10 •• MC.'ODO aDd
COZpOUrIle paeraJ partDer' of the Debtor.
AI1z'oliDe CompaD1 lanDed Wiler Muaee­
!MIlt 10 aDaw fer tM sarftval o£ the Deb&GI'
m the ..eDt of tbe incIpeeit.y or death or
Razuin:::. anc!~ lila checks throulb iU am-

11 ",.s.c. I 12J(a).

Z. ne~~ iftduaed ccr1IIiD..wi­
Iii..! IIIIftia; _ cMer CUIID of aax. that
bawe droppId .. ...,.,. diIpcIIIad
af. the aIftIed 110 Iti£urcaIa ... pi"'"_ • _ tDc praeDl maaer lnc1uUs the iuue
or 1iaWIiI7..,q. IC u.wJiIr .......... --. 1M
panies iMmW' a ...._ hcarinl 10 ....

Iisb rhc UIIOl[IDl of cbc .C=:&1).
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mUTFJ:) S-.ATBS COQKT OF ;waPBALS
P'OR THE SEt:OND CIR.e:tT!T

SOJOIARY ORDER

'l'US smJIIUy OJtrllI wu.L JI'QT U l'1nILISU'D Dr 'tD nDDAX, aBPon'Bk MD
lO.Y HOT tiS CITE%) AS PUCBaD"l"DtJa AUtauun '1"0 '!'Eta at aft' O~ eaoJa,
&Tn D't BJ: CAt,t,z:g '1"0 TD A11ZW2 :tc. "" 'naS OIl AKX' O1'aA CO'JItT Dr A
St1.BS8QaDT STAGE 01' DXS c::ASZ, Dr A aBI.A:r:ZD ~, CD 18 ANY CAR 'OK
PmCPOSZS OF eo~ IUJ'l'On'SL em DD .:Tlm%~.

At: is st:atec! term of :he Unit.ed St.a!;es Cour1: of -\ppeal8for -tbe
Second Circui.t, helci at. Lhe Uhie.ed ~t.at.•• Ct'JUTl:.houae, Foley Square. in
-:'he ci.ty of New York, on the 17t~ day of April, 'one
~hcu8and nine hundred and ninct:y-~VQn.

In R.e: ASTROLINB Ctofl(DJlICA=rIORS CO.,
L!MITm) PAA't'RERSHIP,

Debtor,
.* ••••• *•••• w•••••••••••••••••••••••*••••••••
MARTIN w, HOFFMAN, Chapter 7 Trust•• of th_
~an)cr'l1l't.=y Eatate of Ast%olina Cc=aNn1ca­
t.ions company Limited par~n.rahip,

Plaintiff-Appellant-cro.a-Appellee,

PRESi:N'I': HONORABLE JOB O. NEJfMAH,
Chief Judge.

HONORABt.ii GtrIIJO CA.J:..AISBSI,
Ci.rc:uit Judge.

IlONCltABf,E DENIS R. waLEY,'
D1Ei1t.rie:t J\2d98.

v.

WHeT MANAGi:MER'l', Iltt:., n AL. ,
DefeQdan~.-Appcll.a~.

RAloi"tiALL I.. GIBBS,
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'Of the 'tJDited Stoat•• Di.t.r1et. Court for the Eastenl Di.tric:t of
New York. sitting by dea1g:a~ioD.
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APP EARIHG FOR. APP8LLEES:

APPEARING FOR. CROSS·APP~:

Robert A. I~ard, ~r., Rob1nson« Colc,
Ha:rtford. Conn.

l'l1chae1 tJ. Dl.t.n:_.::hrrLidt, Uirah " W••t·
h.imer, HO'.1son" ':'X.

Appe~l from the United States District Court far the tli.trict:

of COIUll!'etie:ut (Alan H. NevaB, J\ld,ge) ,

Thi. cause came CD to be h.arc1 on the tralWcr1p~ of record

from the United Staeea Distr~c~ Courc for the District of Cc~ecticut:

and. was a~ by counsel.

eN COH&I~ERATION1IfHBUOF, IT IS HERDY ORDDED. ADJ'C'OO6Z) AlIt)

DECUED chat t:he order of the District Court is hereby AFFIRIUm.

Marti:l W. HoffmaD, ~.r 7 ~t.e. tor ~ "'~~ptc:y

est-ate of AlIt-reline CorIlIIun1caeioDJI CQalpIlDY Lll11tad pU1:Dent1ip, appeal.

frol'tl the AUguJlt 51" 1"&. o:Gar o~ ch. 01.crj.et CCN.Z't a~f1Z'111oiJ:lg ~

October 24, 1995, judgment ot the UDice4 Stat•• aaakruptcy eourt for

the Dieer~cc ot ~ecticut (Rgbert L. ~Cbcv.ky, J.). Tha judgment

dismiseed the Trustee'll ae:t1= agUIWC AatroU.De CgmpaDy, Aat.:ol1zw

company, Inc., He1-bcn. A. So.tck, ~ J. BOLiDg. Richard Gibb., and

R.andall A.. Gibbs (c:ol:leetively, the -LiMited Partrlen-) ~o x.caver II

\.ieficie.nc:y of propeny in tb.e Dab~or'•••tatel:o pay estate C1:'eciitcra.

The Bankruptey Cour1: foUDd ~hat the Lillited. Partners had DC~ exercised

the: ~•• of eonC%T.l' ""'quued uAdar Ka••ac:huaetts law to _ held

liatlle for the deficiency in the ••ute. AfC1ndng the jUd.glaant on

..It:'!'rnllltive graund,a. robe Dist:-ict C::ourt held that the TrusCoe. hac! %:La
standing to ••••rt the clailU agaiut ~ba t,imit.e4 Partners. w. aff1zw.

·2-
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In rei A§t%olic. Cqmmuni"tiona
oocke~ NOS. 96-S1~2(L), -Sl18(!AP)

.-ben thep&rener

litlUtocl

liable for the ocliS-;ic~ of ;he llmitc~ ~.~~ue~vhi~

partner baa acted as a -general partner:
[AJ limited part.Nlzo ic DO~ liablm for t.he o1:l1i.~::a·

tion. of a limi~ed partnership unl••~ h. is al.o a
general partner cr. in add.1tiou to ~he exercise of
Us risrhts and pow.r. 'UI a 1 inti r:-.d partner, h.
takes part in the contrel of the bg.ines8: provid­
ec:l. however, tha~ if ~he limic.ed partner'sparti-.
cipat10D in the control of the bWiUless i8 net
~u.batantially the same a. the exercise ef the
powera of .. general part:er, he i. 11able only to
persolW who t~iID.act l:Nsi.ne.. with the liftL1teeS
partnership with aetual kncwledge of his parti~1­

pac.icn in control.

Mass. ~en. Laws cn. 1D', ~ 1S (1'82J (amended 198B). ~.

The a.~tcy~ prOVides. that when t.here ie • deficieacy':

in the estate of a bcmJc.ru.pt pil%tuerahip 1:0 pay the c:la11U of erec!i.~cra,Li
the erustee has a elaim a~a~t a general partner to the extent ~~ ~
the general partn.% would be personally liable un4er appli.cal:lle '
ncmbanlcruptcy law, 1.1 tJ' .S.C '" I 723 ta) (lJ94). 't'ba Truat.ee contend. I /
~a..o; ~t1e L1m1.ced ~art:ner. pa~lcipated In the con~rol of !:he Debtor' 8 .r
business to all. extant sufficient to make them liable under Ka•••ehu- ;! I
sett8 law foz. Lob. uuJ.l!i.~1oDB ot c.he 11m1~e<! IJarcneral1ip. Thu., the l '
Trustee asse~. a claim under S 723(al, and alternat1vely argues that~!
ha m.:y rely Oil. the ••~~ az1Il" c1ause ~f ~b.= B~rgptcy CQCSe, i.IL.. ~.

"

~ 544. .

;

The Litllited Parc.nerB contend, and the Di8tric~ Court agreed.

~hat ~b. plain language of 8.cti~ 7~'(.) ~'low~ ~h~ Tru8~.' to as••~

claims againat geDeral partners acly, anc! thAt even 1f app11cable

notl.bankrup~cy 1•• m.1~ wake the Lim1ted Partners liel. fer partner- (

ehip obligations in acme instances, section 723 (a) • s use of the .",

specific term -general partner- iaa~ead of tha g8l1er~c. CeJ:1Il -partner II "'-

indicat•• that coagre•• iD:.adeci t.o pracl\1cSe t~.c.e. from a••~

- 3 -
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10 z:e: AG;roline Com!mJ.p,i;at:1ons.
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any such claims against limi~ed partr.era.

...:..t..>~ -:"L=_= - . t..::.

The BanJr"'uptcy Court fc:nmc1 that, the Limite~ partne.r;\
maintained control over the Deb~o~" bank accounts, wrct.e all af th~ \
n.ht:n'r' 8 t:hac)cs. and hael the power to empty the Debtcr· 8 baM accounts '
at any t.ime, The Court also faunc:l, haw.ver, that. the Debco~·. geDeral \

~iu·tner ret.ained lIole discret.ion t.o fcnrulate ~ Debter' 8 J:Ju.iness \
plan, to control the Debtor's day-to-day busiDa•• operationa, and to ~
l':2ake all per80nnel Qeci.icnJS on beha~f of the Deb~or. Hgt,.." y. !IiiCT
Mgmt. f 1p.e. (In re Altmline Com!guniC;ltigp, C;;. Ltd. PIrm'nGp), 188
B.R. 9S. 101-02 C~&Z1kr. D. Conn, 11.5).

The Diatrict Cou~ also held ~ha~ because tbe Masaachueeeta

law appli.c:a.b1e to tb.ia case ,",0\11c1, in any event., make t.be. Limited

Partners lia},le only to ~he JJ~or' II cJ;cAU"or:l, ~.chcZ' thDn to DabtoZ'

itself. t.he Tru.tee has no st:rong am pO"oleZ' eo br.ng ~he c:lairus against.
t.he LiruteQ partners em bt:=hiiLl! Qf the Debcor' cr a.tate. b5l She'"yot::nn·

Lehman Huttgs, Ipc: Y, Waggner, 944 r,2d 114, llS (2d Cir, 1991) (-rA]

gankrup~ey ~LuaLee ~ no atAndin. "Darally to .ue third parties 04

bahalf of the es~ate'a cred~tors, b~e may only assert elaims beld by

~he lQebtor] it••lf,·).

The ..Bankruptcy Cour~'s fa~ual f~, whieD are DO~

~r~llensed as clearly erroneous, demoastrate ehat Wba~.var the ~~.n~

of their CQAt:cl over the Debt.crfs finance., the uimit.ed PartDe:s did
not. participate in aDa ~d net exere1.. any qwu~~wm of CODtro~ over
:1Umarou8 ancl significaDt: a~cts of the Debt.or'lI busines.,. The1r
control Or tbe Debeor v•• nat ·IiYbataD~iaJ.ly tho e ... a. t:a. exere; all!

of the powerw of a general partD.r.~ ~ Ma••• Gen. Laws J 19.

- .. -
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I~ tJi Astrcl.p; Commyni;atiops
Docket NOM. 96-S112(Ll, -SllB(XAPl

s'tandinq =0 bring this ~ction •• an lBsue 'We :11!ecS nc~ r<:sulv~ - - ~bt:

Limit.ed Pucuers would not be held. li.able under MaS&Ac:nusetts law, and
':heretore 'the compla1n~ ag_.i.rwl. ~1~ WAJI properly ci.1e.u.eecllCi.

denied.

rJ. ~
Chief JUdge.

TOTR... P.B6
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BtlLtl!G ON ppm "'QM BMRPNVY ORoP

The plaint1ft-appel1ant, Kart1D Hottman, Chapter 7 ·'rrI.1staa

(the "Truste.") of the .stat. of Aat:roline Commlm!cati.OftS COJIpany

Limited Partnership (the "Debtor") br1n;s 1:111. appeal rro~1 ~.

3udqment anel Huoranclwa Decision of the Unit.eel Stat•• Ban!:~·:t.:ptcy

Court: for the D1strir:t of COnnecticut in Bpfta,p y. WHCT

Management, Ins. (Xn AI Alt~elint Cpmmunieltions cg. Lt~~

PArtne~$hip), 188 B.R. 98 (Bantr. D. Conn. 1995) eKrechevsky,

C.3.) holding that Astrol1na CQIlpany, the l)81)tor's limit.1!

partner, and certain of Aatroline Company's general partners

(collect1vely "the Dafanclants") v'lra not 11al:tle tor any

deficiency of property in the D.~tar'. estate av.ila~le to pay

creditors' claims pursuant to 11 U.s.c. S 123(a).

'1'he Bankruptcy Court's J'uclqmant and Kemoranclum Decision

entered on Oct.ober 24, 19'5 constitutes a :final jUdqment. acs
Rule 9021, Feel. R. BanC. P. Thi. court theretore has

jurisdiction over this a.p~.al pursuant to 21 U.S.C. S 158(a).
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For t:bc follovift9 reasONS, ~c ~udPU~ o~ ~.~~

Court is A!'FIRKED on • ground 4iffer.nt. from ~t adoptee! ~ the

BankrUptcy Court. IAA,~, I,ly.ring y. 9pWrap, 302 U.S. 238
.'

(1537) ,-Xft reviav of jucSic:1al proc:ae4iD9. tis. ru1.e .1...tuacs

that if the decision below 1s correee, it. 1NSt ~ aff1xaBCl,

al~oul)h th8 lover co\ZZ't ra11_4 upon a wroa, fJZ'01U\d or,flaY8 ,'

STNfPNSD OF BmP

~ exercising its appallat8 juria41ction, the court revi."•
•

the Ba.nJr;ruptcy court's conclusions or law as .DSZX2 and 1ts

fincU.ngs of fact. under a clearly erroneous standard. iU %0 ;e

Xonosph,r, Club" rnc., .922 F.2d 914, 9"-89 (24 eir. 1990),

cert. denied sub nom" 502 V.S. 80. (1"1).

I

I

I

I
I
I
I

Qc;x<;B°tlND

The DeDtor, a limited partnership orge.ni%ed in 1984 u.t.der

Massachusetts law, ownad and opuateCS a telev1s1oD .t&t1oon

serving the Hartford, Connecticut araa, on october 31, 1988, an

involuntary Chapter 7 petition was filet:! ag.inst the Debtor. 1'ha

De1)tor consented to an order of relief and converted ~e action

to one under Chapter 11. on April 9, 1991, tha court recouverted

the action to one under Chapter 7.

p;rSc;gSSXOH

The central issue on this appeal is Whether the DefanCSants

are liable under Massachu••tts ltmited pa~.rship law .s

general partners for the DaJ:)tor'S pre-pet1U1on ob11qa1:10ns. The

Trustee b•••• hi. claim aCJainst the De£enciants on 11 U.S.C. S



.)0,

."

D. Conn. 1993». Alt.ernatively, the Bankruptcy COurt held that

the Truste. had standing' under .ection 544. iaA tn r. 1tStr'pline,

161 B.R. at 879-80.

723Ca).

As • thresbo1.cl matter, ~ com:"t mw;t clata:=ine vb.tAur t:he

TrUst•• baS~ UDClC' ej,~C' S-=1OD 723 (a) or ••ction

544 Ca) of =- "nkru~cy COde ~ J:arinV ~1.. action against t:he

Defendants. Relying en Mar,bl" Y. JlleSD valley FArm, LeE.' (XI) re

%he Riege YX>, 158 B.K. 1016 CBaakr. C.D. cal. 19~3), ~.

BankrUptcy Court held that the ft'ustee hac! staading UDC!er sect1cm

723(&). iIA In r, Aitroline cqmpunieatipna Cp., 188 B.a. at 102­

03 (r~err1ng to prev10ua Z'Ul1ngs, !nclueSu.c; In re AsUoline

A. S'stiRn 723(,)

A claim under section 723 Ca, is propal"ty ot ~e esta't.• under

section 541(a)(3). ill 11 U.S.C. S 541(&)(3). Tbe quest.~n thus

becomes Whether the Trustee hu atan4in9' under ••ction 72:. (a) to

assert a claim against. the Defendants.

The Trustee contanc!s, and the~~ COurt agreed.. that

section 723(a) permits a %rUstee to bring a cause of action

against a limited partnll%' who ac~ed .a a general ~er to

satisfy a deficiency of property of the dRbtorls estate to.pay

cre41tors' claima. Sect.ion 72~Ca) autes:

rt there i. a cleficieDcy or property of the ••ta~e ~Cl pay in
full a1.1 claims which are allOWed in a ca.. UDder th11
chagt.er concarninq a P&r1:ntU:'ship and with re.pect to vb1cb •
c;eneral partner of 'the partnership ia personally liab18, the
trustee shall have a claba against sudl general partner to
the extent. that under a~~licable ftonbaftlcruptcy law such

3
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98Dera1 partner ia personally li~ll:.

~1 u.s.c. S ?23(a).

A fWlcSuental principle of .~tutorI construction 1. that a

court should construe a .tatu~ tara in accercSance with ia

ordinary or nat:ural mu.niDq unl.ss ~e -literal application of a
. .

statute vill produce a result demonstrably. at ocl4s w~tb the

intentions of its dra~tars.· JlJIitl4 R"es v, 19ft lair

Zpte rpr1 e RS. Ins., 489 U.S. 235, 242 (1989) (internal quotation

aarks and citatioft omittacl). Where statutory terms are

.unambiguous, "the jucUcial inClUiry is cQllPlete. II ;Ruben y. pnited

state" 449 U.S. 424, 430 (1981).

The plain language of section 723(a) refers to' claims ·with

respect to which a general partner of the partnership is

per~onally liable" and providec that "the trustee ahall have •

claim aqainst such general partner to thll extent that un~er

applicable nonbanUuptcy law such general. partner is personally

liable." 11 u.s.c. S 723(a). Th. ter.a ft9enaral partner" ia

~i9UOUS. The court therefore must p1feSWIle that the Con9ress .

intended only for a general partner of a bankrupt partnership to

be liablo un4er saction 72'(a) for a d.~ici.ftoy ot proper:y ot

tbe ectate.

Contrary to the Trust••'s assertion, this .construction of

.ec~ion 723(.) 40•• no~ l ..d ~o r ••ul~. Q..on.~r.bly a~ 044. wi~

Congress's intent. Congress enact-ad .act.ion 723(a) to permit.

1>ankruptcy trustee to bold a general part:ner lia1>le for a

deficiency in the prop~y of a p~er.hip-4eb~or'G ..~~~~ ~o
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1:1\e same exten1: as the 0 9Meral partner voul.d N li&1:»l. under DOD~­

~~cy s~~e lav. &H, LL,., 4 COllier on BI"?,nmtCY; s
723.02, at 723~3-to 723-4 (5th ad. 19'2). Iftdeed, ~lli.r states

that section 723 Ca) aposes liability on CJeftual partners of a

partnerShip. i&& JJL. S 123.02 (=serving Ulat "[t]h8 11aJ:)lU~Y

of the qeneral partners UDder SectioD 723(a~should be c~ed 0

~o that under Sectlon .0 of the UDiform partnershlp Act vh:ch

q1ves a par=ersh1p =e right to compel coDu,Umtlons tram

par~ners.") The Bankruptcy C04e'. legislative history also

supports the court's conclusion that .ectioD 723(&) does n~t

perm1~ the TrUs~ee to hold a 11a1ted partner 11able for a

deficiency in the property of the estate. AlthouCih the tenl

"qeneral partner" is not d~inecl in the Bankruptcy Code~ tbe.
leqisla~1v. h1s~ory of Chapter 11 .ta~es tha~ "a 'partner'

includes a general or limited partner unles. otherwise specified.

••• ft H.R. Rep. No. 95-595, 95th Cong., 2d Sess. 197 (1971),

reprinted in 1978 O.S.C.C.A.H. 5187, 6157. In section 723(a),

Congress refrained fram using the inclusive term "partner." which

would encompass bath a "genual partner" as vell as a "lilUted

partner," and, instead, used the restrictive term "general

partner." - 1'he court therefore concluc1u tlaat ••ction '72:i Ca)

permits a Trustee to maintain an actlon only against "general

partners. " Because the Defendants are not veneral partners of

the Debtor under Hassachusetta law, the Trustee may not seek to

hole! them liable pursuant to section 723 Ca).

The Truste. argue. 'that section 723 Ca) encompass.. a lis!tee!

5
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partner which loses ita; l1ai~ed 11a))ility .. a ruul~ of

activities inconsiRent vi'th iU .'tata as a lia1te4 partner.

EveD ir a lUl1~ed partner losea it. l1a1te4 11~111ty due to 1ta

axerci.. ot. powers .substant1&11y ca .... aa those exercised.~ a

general partner and theritDy becames "11&1)1. u- a qeneral partner

to a th1r11 parq' UDder X&asac:busetb= law, .,1aCb 1ia))ility does not

=ange ita. status UDder Kassachuaetta law as a 1imitacl partner or

the nature of its rights &Dd duties with rellPect to o~er meml:»ers

or ~e partnership, as opposed t:o third panae.. ~ In r§

Westover Hill' Ltd., 4' B.R. 300, 304-05 CBankr. D. Wyoming

1985).

FUrther, neither In r, Vena, I, 15 B.R. 48 (Bankr. W.:;. Pa.

2981) nor In re The Ridge IX, 158 B.R. at 1023-24, requires the

court to raach a differant cozac1uaion. In Xn re VCrses , for

example, the court found that the limited partners had fa11.<1 to

comply with 'the statutory requireaents for e:sta})lishinq a liaited

partnership. consaquent1y, a limited partnership was never

established and 1:he indoividua.l, vere general partners uncler

Pennsylvania law, theraDY suDject to liabili'ty under aection

723(a).

LikeWise, in In re Ridge XI, the Bankruptcy COurt considered

Whether section 723 Ca> rucheci liait:.ad panfters who "ere K)udgect

to be lia~le aa general partners, ~Jt found it unnecessary t~

answer that question. ~ Xn be Bidge II, ~58 B.R. at ~023-2'.

Rather, the court found that the evidence pr.santed by the ...

Trustee did not support holding ~. limited partners liable under

,
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california lav as qeDeral partners and thus cUd DO~ reach whether

••ctio~ 723 Ca> applied to liaited partners. ~ ilL. at 1.024.

s.u A1G In Ie J'lJ41;i,D' ToyeI M'PS'·, 175 B.2. 796, 802 n.Z

(Bankr. D.1).C. 19'4> (noting ~t In :e Bidp XI 41d DOt ad4r8SS

whether section 723 Ca) applie4 t.o liaitad partDers).

B. Segtion 5"'"

"Uncler the BaDkruptcy COde, 'the bama:'Up~cy trUStee may brine;

claims founded, inter .1il, on the ri;bbl of the de1*or and on

certain rights of the debtor'. creditors." St. Poul rire i

Marine Ins. C9. y. psplteo. *nc., aa4 F.2d 6aa, 700 (24 eir.

1989). "Whether the rigbt ))elonp to 'the debtor or to ita
. .

individual creditors is a question of state law. - IJL. -A tr\lst••

stands in the shoes of the bankrupt corporation and bas ~tanc!iDi

to bring any suit that the bankrupt corporation could have

instituted had. it not petitioned for bankruptcy.- Sbearson

Lehmap Hutton, Inc. v, Wagoner, g•• F.2d ~14~ 11a (2d eire 1991)

(citations omitted).

Here, the relevant stat. law i~ ~a Massachusatts Limited

Partnership Act, Mass. Gen. L. cb. 109, S 19(.) (1982) (ftKLPA").1

section 19(a) provided:

[A] l1mit:ed partner ic Dot liable ~or the oblirJationa
of a lim1ted partnership unless he is also a qeneral
partner or, in adclition to 1:ha exercise of hi. riqbts
aM powars aa a limitect ~er. he take. part in 'the
control o~ the busines.; provic1e4, however, that lr the
limited pu'tner's participation in ~a control ot ·the
bUEin... ic not subatantially the aame as t:he exercise
of the powers of a qenera! partner, ha is liable only

I This law sw,sequently has been revised. .au. Mass. Gcih; .
Laws. Ann. ch. lOS, 5 19.(a) (W..t 1995).

7



to persons who transact business with the li~ited
partnership with actual knowle~qe ot his participation
ill control.

Mass. Gen. L. ch. 109, S 19(a) (1982).

nte statQU i.poses lia})ility on a liJDj,ted PArtner who is a

qanaral partner in the limited partnership or whose participat~pn­

in the control of the business is substantially tbe sa.e as the

that of a general partner regardless of • creditor's knowledqe of

the limited partner's role. ~,~, Gateyay potato sale. v.

G.B. Inv. Co., 822 P.2d 490, 494 (Ari~. Ct. App. 1991); ~

yernon Say. & Loan ASI'n v. Patridge Assocs., 679 F. Supp. 522,

527 (0. Md. 198?) (applyinq Maryland lav).2 A liaited partner,

however, also may be held liable for exercisin9 less tban II.

general partner's control it II. creditor bad actual knowledqe of

the li~ited partner'. participation in the control of the ltaited

partnership. ~,~, Gateway, 822 P.2cl at 497 (requiril'MJ that

creditor have direct contact with liftit.d partner Where limited

partner exercised less than a qeneral partner's control); ~

Vernon, 679 F. SUpp. at 527 (requ~rinq that creditor have actual

kno~ledqe that limited pa~tner actinq as more than limited

partner). Unlike other provisions of the KLPA which authorize a

limited partnership to a••e~ a claim against a limited partner,

~, ~, Mass. Gen. L. ch. 109, § 24, or a qeneral partner,

~, ~, id. S 38, section 19(8) makes a limited partner

obligat@d or liable to the li.ited partnership's creditors, not

_2 • B.C~us~ M~ssachusetts cas. law interpretinq this
prOVl~lon ~s Ilml~ed, the court loo~s to quidance from those
states that hcsve enctct.ed t.ht: SilJtle provi;iOion.
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to the limited partnerShip iL~elf. Because -a bankruptcy trustee

has no standing generally to sue third parties. on behalf of the

estate's creditors, but may only ••••rt clatas held by the

ba~~upt corporationit••lf(,)- Wegoner, 944 '.2d at 118

(citations omitted), those claims only may be asserted by the

individual creditors of tb. limited partnership aqainst the

limit~d partners, not oy the Trustee. Aecordinqly, the Trustee

lacks standing to assert bis section 19(2) claim aqain5t the

Li~i~ed Partners under se~ion 544(8).

COHCWSIOH

For the folloving reasons, the jUdqment of the Bankruptcy

Court is AFFIRMED.

SO ORDERED this 9th dAy o£ Auqust, 1996 at Bridqeport,

connecticut.

C<2.;>c:a ~~
AlAn H. Nevas

Uni~ed States District Judge
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