
Rev BY:Xerox Telecopier 7020 ;12- 2-98 3:44PM ANSI" 3014693361:# 1

8efore the
Federal COlluDunicatioDs Commission

Washinglon, I).C. 20S~4

In the Matter of

The Development of Operational,
Technical and Spcctl11m Requirements
For Meeting Federal, ~all1e and Loeal
Publ.ie; Safety Agency Communication
Requirements Through the Year 2010

Establishment of Rules and Requirements
For P';ority Access Service

)
)

)
)
)
)

)
)
)
)

ReceIVED
DEC - 2 1998....-........... *,-.c._....

WT Doc.ket No. 96·86

PETITION FOR RECONSIDERATION
SUBMlTfED BY THE

AMERICAN NATIONAL STANDAR()S INSTITlJTE

PUl'suant to Commission rules, section 1.429,47 C.F.R. §1.429, the American

National Standard.. In~titute ("ANSI") hereby Jiles this Petition for Reconsideration.

ANSI appreciates the federal Communications Commission's (the "Commission")

recognition in the Commission's First Report and Order (the "Order"y ofthe value of

ANSI accreditation and ANSI's requirements of openn~ss,C(lOsensus and due process in

connection with the voluntary standards development process. ANSlls submitting thi~

Petition for Reconsideration hecause ANSI has a recommendation regarding the

Commission's stated intent to have the National Coordination Conunittcc C'NCe") seek

ANSI al:crcdilalion. In addition, ANSI respcctfully requests thal the Commission modit)r

I See the First Report and Order and Third Notice ofPl'Oposed Rulcmaking, which
appeared in thc Fcderal Register, on Novemher 2, 1998 (Volume 63. Number 211). pp.
58645-58658.
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the Order to eliminate ANSI's proposed n)le in approving license tees «(lllcJ related terms

and (:ol1ditiollS) as contempl<lted in paragraph 122 of the Order.

This Petition contaillS tile following sections:

1.

2.

3.

Section 1:

A brief description ofwhat ANSI is.

A brier description of ANSI's standards developer accreditation and
standards approval programs.

A discussion of the Cmnrnission's references to ANSI in the. Order and
ANSI's proposed modilicalions to that Ord(.,'r.

Description of ANSI

l3y way of background, ANSI is (1 privat.e sector org<U1ization that:

•

•

•

•

•

•

Serves as the policy forum for the U.S. standards and conformity aSSl:ssmcnt
communities and is recogni7..ed hy both the public and private sectors as such.

Accredits (a) domestic standards developers, (b) U.S. Technical Advisory
Groups ("TAGs") to the Intemational Organization for Stalldardi~ation

("ISO"), and (e) cnn((lmlily assessment programs (such as third party
certifiers).

Approves standards as American National Standard~, and sa1eguards the
integrity and value of the American National Standard designation by
requiring due process, balance of interests, consensus and openness to all
directly and materially affected interests in the pdvate and public sectors.

Is the official U.S. representative to non-treaty, regional and international
sLandard~ and conformity assessment organi".alions such as ISO. and as such,
facilitates access by U.S. interests tu those organiJ'.ations and promotes U.S.
intcresl5 abroad,

Protects the public's participation in and promotes awareness and the valu~ or
national, regional and international standards ~md confilm11ty assessment
activities.

Serves as the voluntary standards Ctlmmunity's interface with the U.S, and
other govemments on standards and conformity assessment issues-
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• Provides a means for a,;sessing the need for new standards clctivitics and
confonnity assessrnent programs, and promotcs the resolution of identified
needs.

• Provides a central resource, using the most modern means available, Illr
timely, I'elevant and ca~ily accessible information and education On standards,
conformity assessment programs, and related activities in the U.S. and abroad.

For more int<mnation, please contact ANSI or visit our wcb-site at v.-'Ww.lUlsi.org.

Section 2: 'p'~scripti()n of ANSI) Standards Developer ,Accreditation and
Stand;tx(,l.~ Approvall'rograms

ANSI hOlh accredits standard:-> developers and approves indiVidual standards as

Amcrican National Stand<trds.

ANSI's accreditation of (1 standards developer signifIes that the developer's

procedures for the development of standards meet all of ANSI I"l.;4uircments. 'nlCSC

requirement'! are based on due process principles of openness and Hurncss. The

developer must have an adc{Juatc appeals process. In addition, cneh accredited standards

developer must have a group of individuals who serve as the consensus body. The

consensus body must represent a balance of relevant interest groups. When that body has

reached a consensus on the standard, the standard is subjected to a public review and then

is submitted lo ANSI for approvaL ANSI's requirements are delineated in the ANSI

Procedures for Jhe Development and Coordination ofAmerican Nativnul Standards (the

"ANSI Procedures"). These requirements ensure that the playing ficld for standards

developmcnt is a level one. Tn addition, ANSI considers any evidence that the proposed

American National Standard is contrary to the public interest, contains unfair provisions

or is wlsuitable for national use. ANSI currently has approximately t ~o ac~..~rcdited

standards developers.
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The ANSI Executive Standards Council ftExSC") is responsible for all mattcr~

relating to the accreditation of s1nndards developers. It hears appeals regarding

accreditation matters (which C<lJ1 be further <.tppcaled to t11{~ ANSI Appeals Roard). In

olher words, the ExSC is rcs[Xlnsiblc for addressing complaims rcgarding accredited

standards developers. The ExSC also is responsible for maintaining and when necessary

recommending revisions of the ANSI Procedures and other related procedures to the

appropriate ANSI I1oal'd Committee. The ExSC is made up ofexperienced standards

volunteers from companies. government, consumer organi:attions, and standards

developers.

All accrediled standards developers C'ASDs") are required to be audited by ANSI

once every five years. This is a procedural audit to (a) determine whether the developer

is following it:> pruc.cdure~ and ANSI requirements and (h) suggest to the Asn ways in

which the ASD can improve its standards development processes. If the ASD i::; newly

accredited, its first audit will take place after it hus completed the processing of il.. first

American National Standard.

ANSI also approves individual standards as American National Standards. 'Jnc

~tandards development and approval process generally takes from 6 months to 3 years and

can be sununarizcd as follows:

SteR.t is the PTNS notification. PfNS 1>1ands tor ·'Projectlniliation
Notification System," ANSI requires thar ASDs submjt a PINS form that basically
states that the ASD is beginning l(J develop a standard in a certain area. "lllC PINS
form is also ll.'icd to announce revisions to or withdrawal ura standard. ANSI
atUlounces the reported activity in Standards Action. In part the PTNS system
enables standards dcvc1opt:rs to coordinate similar and potentially overlapping
standards development activities.

4
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Step 2 is the process by which the consensus body develops consensus on
a document. Const:nsus does not mean unanimity. 'rhe c()nscn~us body must
review and address any negative voles or comments ti'om members of the
consensus hody. If (J member of the consensus body believes lhat it was lreah..~d
unli'lirly tUld thallhe n..~levant procedures were not followed, il can tile an appeal
with the ASD and in some cases further appeals to ANSI.

Step J is the puhlic review announcement. When the consensus body
believes that it has a satisfactory drafl. or a proposal for an American National
Standard, it submits a Board of Standards Review ("RSR") form known as a BSR
X form to ANSI. ANSI then places a puhlic review notice in Standard.. Action
seeking any further comments h:om the public at large. Ifa public review
commentator hdieves that it was treated unfairly and that the relevant procedures
were not followed, it can file an appeal with the ASD and in some cases llu1hcr
appeals with ANSI.

If the consensus body decides to rcvis~ the proposed standard as a result of
a public rcvi~w WllUllcnt and jf any suhstantive changes arc made to the standard
as a result, the propoS\.'X1 standard must undergo another puhlie review.

Stcp".1 is the subrnission of the standard to ANSI for tinal approval as an
American National Standard. When the standard is ready to be submitted for final
approval, then the ASD submits a RSR-9 Form to ANSI. If allY essential patents
have been madc known to the standards developer, then statcmcnt(s) of the patent
holder's willingness to license such essential intellectual property on terms tlutt
arc (air, reasonable and non-discriminatory and otherwise in accordance with
ANSI's Palent Policy must also be filed with ANSI.

The ANSI Board of Standards Review (BSR) is the committee that is responsible

fOf approving American National Standardl). The BSR is made up of experienced

standards volunteers ii-om companies, government, con~umeTorganizations, and

standards developers. If any member of the DSR has a conflict WiUI the document under

review, they would ree\l~ themselves from a decisional rol~.

If the RSR takes an action on astandard, any materially affected party who

believes that the appropriate ASJ) ur ANSI procedures were not followed can submit an

appeal to the BSR. This docs not happen very often. Typically sUI::h a person would he
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an unresolvc:d consensus body member or unresolvc:d public review commentator. A

decision (,lethe BSR can be further appealed to the ANSI Appeals Uoard.

Section 3: J'hc COll1missio..'s Ordl~r As It Rdatc~JoANSI

First ANSI will addrcs.." the Order as it relates to the accreditation (lethe NC<~.

Second, we will address the prop()~cd role for ANSI in connection with the \icelll;ling

temlS and conditions relating to any proprietary data incorporated into tcchnical standards

rdating to public salety interopcrabiJity channel equipment.

1. The l·ro"l~~edNce Accrcdit~tion

We noted that in pal'agrnphs 7, 10,92. lOS, 113, 117,122 and 2J9, the Order

specifies that either the NCe or a working group estahlished thel'euudcr will seek ANSI

accreditation as a standards developer in order to develop and/or recommend certain

voluntary technical standardl;l to thc Commission. In a few places we believe that the

Order mistakenly refers to ANSI accreditation as ANSI "certification" of a standard~

developing body. ANSI's role i~ strictly that of an accreditoe. The tenn "certification" is

a standards or conformity assessmcnlteml typically reserved for the processes of those

organizations that conduct tests and certify that certain products, management systems, or

services confornl to certain standards. The Commission similarly has precisely defined

tenm; used with il~ Equipment Authori7,ation Rules, and certification hal) a precise

definition in that context also.

Certainly the Nee or a relatcd working group can seek ANSI accreditation and

ANSI stafr is \!\tilling to provide assistance in that reg<lrd, although ANSI currently has at
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lca<;t on~ a.lrcady accredited standard8 developer which has provided and can provide

American NaLional Standards tor this lype of equipment Currently, ANSI accrcdil~

st.andards developers under one Of more orLhe following three "methods";

Accredited Organization: If an organization ha~ its own unique
procedures that meet the requirements set J()rth in the ANSI Procedures and wants

ils own accreditation, then it may want to become an accredited organization. The
organi".aljon bas its own procedures (that are ANSI-approved) that apply to any
and aH of its "consensus bodies." A consensus body is usually a committee of
individuals that is balanced (i.e., has rcprc~entatives ii'om all oflhe relevant
inkresl groups) and its goa] is to achieve eonsemms on a standard. The
organi;.rlltion usually provides administrative supp011 as the secretariat for the
consensus hody or bodies. An example of an orgallizalionalJy accredited
standards developer in the telecommunications field would be the
Telecommunications Industry Association ("TIA").

Accredited C(}mmille(~: An accredited committee is a committee
(l~()nSCn~us body) that usually is adminisLratively supported hy a separate
secretariat organization. An accredited committee cau prepare its own procedures
that meet ANSI requirements, or it can use Annex A of the ANSI Procedures
which is a model set of procedures for an accredited committee. Because an
i-lc('.rcditcd commiu.ec may be viewed lcgally as an unincorporated association, we
recommend that accredited committees specify the roles and re~p(}nsibiJiticsof the
conunittcc vi~-a-vis the secretariat. An example ofan Accredited Standards
Committee in the Jield oftclecommUllieations would be Committee Tl which is
sponsored by its Secretariat, the Alliance Ii)r Telecommunications Industry
Solutions ("ATIS").

Canvass Method: All accredited canvass developers must use the
procedures set forth in Annex B ofthe ANSI Procedures. Basically, under thc
C<UlVass method., the consensus body is a list of'·cal1vassccs." The list must
reflect a balance of relevant interests. When a proposed standard is ready, it is
balloted to the members of the canvass list. An example of a canvass method
accredited developer is Underwriters Laboratork:-. ("Ut").

When an organization submits an application for accreditation, the application is

reviewed by a subcommittee of the ExSC (aptly nam".d the Accreditation Subcommittee).

The ExSC also reviews it. The ExSC also places a rublic review notice regarding the

7
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proposed accreditation in ANSI's Standards Action. and solicits comments from the

public.

Generally it takes 4 ~ 15 months ttl .. ANSI to approve an application fbr

a(x~rcditation. The process is usually quicker if the applicant proposes lo use one of the

sets l)fmodel procedures (Annex A 01' Annex B). TypicRlIy ifthere is a Lime lag in

conuection with an accreditation, it is because (a) the organization had lillIe experience in

connection with the administrative and procedural aspects of the standards devdopmcnt

process, (b) the accreditation generated opposition as a resulL of public revit:w, or ((:) the

procedures are either very c011lplicatlxi Or unacceptable. Ifthc proposed scope of an

applicant overlaps that ofcurrent ASDs or there are serious questions of competency to

develop standards in a proposed technical area, it is very likely that oppositions will be filed

on these and related issues. In one recent case related to teleCOuuIllUlicaljons. the applicant

narrowed its scope to areas OfknoW11 competency and agreed to work coopem.tivdy with

other ASDs on joint standards in remaining areas ofpotential overlap. Prolonged resolution

of such issues can dramatically increase the time. interval for ac.ereditation.

If substantive changes are made to the procedures a'i a result of the accreditation

review process, the procedures may have to he subjected to additional puhlic review

periods.

To summarize, if the Nee decided to seek ANSI accreditation, it would have to

(a) identify a secretariat who would he responsible 1(}J" the administrative aspects of the

standards development Pl'OCC~~, (b) prepare 01' identify the procedures it would u,e to

8
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develop standatods and (c) undergo the accreditation approval proce~~ and suhmit to

suhsequent proe,~dural audits. The proC(~SS to discuss, prepare and <Iran a set of proposed

procedures bd"{)H:: liling with ANSI itsclrmay take several months or even a year or two.

Most ASD:5 spend a significant alllount or Linle in their initial preparation of procedures

fof' a new organization. ANSI notC:i that in the. Order, thc Commission is requiring that

the NCC complete its work in the next ["our ye.'lTS. It is possible Lhat the procedures

preparation interval and accreditAtion interval could significantly use up a m~ior portion

nfthis four-year interval leaving no or limited time for the actualtechnicaJ standards

work. Consequently, on r<;..'Considcration, ANSI is recommending thut the Commission

modify the languag(' in its Order to specify that the Nee Ot a Tl::llated Working (,roup

become ANSI-accredited, orJhat the NCe rely 011 an alreadv-accredited ANSI standards

developer who has expert.ise in this area of telecommunications work. (ANSI believes

that the ANSlwacc.rcditcd developer who has done the most work in this area to date is the

Telecommunications Industry A:isodation or TIA via its Engineering Committee TR-8,

'rIA has developed and published American National Standards for this Lype of

equ ipment.)

The advantage~of using an already-accredited standards developer are (a) :->Ome

ANSI-accredited standards developers have already done standards WOTk in the area

contemplated by the Order, (b) accredited standards developers have already undergone

the accreditation proeess (including audits of that process) and they can begin any

required standards development work immediately, (lnd (c) they have experience in

administering the development prooo:;:5:-; and providing the necessary document.alion 10
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ANSI. In addition. they can take responsibility tor maintaining the ~tandard. (ANSI

l'equircs that all American National Standards must he revised. re,clffirmed Ul' withdrawn

after nvc years.)

The Proposed Role for ~~l RehUj~g to Intellectual Prupcrty Lkcmsing

Having claritlcd ANS.l's role and procedures regarding American National

Standards and accreditation of standards developers, we will now discuss the portion of

the Order where the Cormnission has spe(.:ifk~d a role for ANSI that ANSI cannot fulfill.

In paragraph 122 of the Order, it states that:

ITlcchnicul standards for all intcropcmbility channels in the 700 MIlL band
should be chosen and recommended in accordance with the following prot:cs;s,
reporting requirements and time frame:

... no proprietary data is LO be incorpordted in any standard ultimately
recommended unless the proprietary data is made availablc on a lair, reasonable.
unbiased and non-d.i~criminatorybasis, with license fees approved by ANSI and
on lcrms and conditions set hy that standlU'ds body ...."

ANSI respectfully submits that it is incapable ofdetermining what are fair.

reasonable, and Jlon-discl'illlillatory liccnl'3e fees in c01Ulectioll with any proprietary data

incorporated into standards. There is no one on ANSI staff who has the expeJtisc 10 do

this, nor is it something that the voluntary standards community or intellectual property

holders would want ANSI to undertake. Nor is it a role that ANSI sought from the

Comll1ission.

ANSI's patent policy in connection with American National Standard~ (which is

very similar to the patent policies 1()1I0wcd by ISO <111<.1 the International Electrotechnical

Commission ("lEC"), the two largest non-treaty international standards urg.mizaliolls,

10
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and the International Telt:communication Union ("ITUrI)) pmvidcs that a standard may

include patented technology if there arc technical reasons to justify that approach. Any

idl~ntifl(:~d patent holder, however, must provide to ANSI a statement that the patcnt

holder either will (a) make its technology available to those desiring to implement the

standard without compensation to the patent holder or (h) license it~ technology under

reasonable and non-discriminatory tcm1S and conditions.

Thl,.~ purpose ~lf1his policy is to halancc the rights 01" patent holders to exploit their

government-granted monopoly with the rights of u:.=;ers of the standard. In other words,

while the patent holder may enjoy the market power it rcn.'ives from its patented

technology, the patent holder should not be able to obtain any unfair market power ao;; a

result nrthc incorporatiun of that technology into a consensus standard. A8 ANSI h<IS

advised tlie Fl..:dcral Trade C'ommission, the ANSI Patent Policy is "pro-competitive" in

that patent holders arc f\~quircd to license to all patties, including their compclilors, on

reasonable, non-discriminatory tenns under such policies.

By filing a statement with ANSI, a patent holder represents to the community of

standards users that it will Liccnsc on rca'tonable and non-discriminatory tcrms and

condilions. ANSI keeps these statemcnts on tilc, hut it do~s not review any licensing

tcrms and conditions. Hcneficiaries of this statement can seck other methods of enforcing

the statements.

To date ANSI believes that its patcnt policy, which is largely self-policing, has

been effective and resulted in acceptable licen~ing terms and conditions. The risks ifa
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company makes such a representation and fails to adhere to it are that (l) the approval of

lhe standard is su~iccl to withdrawal or not being puhlished in the flrsl instance.onen

rendering lhe company's innovation relatively useless; (2) competitors can avail

themsclVl:S of their Jegall'ights in coun.; and (3) in the case of deliberate misconduct, lhe

fTC can intervene. In addition. a company engaging in such conduct likeJy would lose

sOllle of its stature in the standards development community.

Additionally. the Commission rcfers to ANSI as 11 "standards body" which might

mislead some readers to think lhal t\NSf is a standards developer, which it is not. ANSI

accredits standards developers hUI is not a ~tandards developer itself. On reconsideration,

ANSI recommends lhal Ihis paragraph be modified to read as follows, which ANSI

believes preserves the inlcnl of what the Commission sought:

ITJcebnical standards for all inleropcrability channels in the 700 MHz band
should be chosen (md recommended in accordance with the following process,
reporting requiremcnts and time frame:

... no intdlcctllal property is to he incorporated in any standard ultimately
recommended 1I1lIe~,s the intellectual property is made available on a filir,
reasonable, non-discriminatory ba~is. as required by the Patent Policy of ANSI ...

Thi~ approach would also be in keeping with the guidance given federal agencies

undcr the National Te<:hnology Transfer and Advancement Act ('INTrANI) and Office of

Management and Rudget ("OMW') Circular A-I 19. Section 6j.

CONCLUSION

On reconsideration. ANSI rcqU(~sts that the Commission specify that the Nee carl

either seek ANSI flccrcditalion or rely on existing accrcdill:d standards developers to
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develop the necessary standard~j and that the Order's language referencing licensing of

intellectual property be modified as requested herein.

Dated: l>~cel1lhcr 2, 1998 Respcclfully suhmill\:u,

AM~RICANNATIONAL STANOARDS
"NSTITlJTF~

"

By:__ : A1lL/
At A. Marasco
Vicc President and (Jcneral Counsel
American National ~tand::ml~ Inslitulc
II West 42tld Street
New York, New York \0016

~2~\
~ Jane Schweiker ~

Oireclor, Public Policy and Government
Relations
American National Standards Institute
7J 15 Wisconsin Avenue.
Suite 250-F.
RcLhesda, MD 20814
301-469-3363
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