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William Lance, Esquire
Peabody & Brown

One Boston Place
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Mark Oland, Esquire
Schatz & Schatz, Ribicoff & Kotkin
One Financial Plaza
Hartford, CT 06103

Re: Shurberg Broadcasting of Hartford, Inc. v. Federal
Communications Commission, 84-1600 (D.C. Cir. 1985)

Gentlemen:

Enclosed for your review is a draft of Astroline Com-
munications Company Limited Partnership's brief, as an inter-
venor, in the above-referenced matcter. If your schedule
permits, I would appreciate it if you, pr someone. in your
office, could take a look at the brief over the next few days.
I have also enclosed a copy of the Eéderal Communications
Commission's Memorandum Opinion and Ordey, FCC 84-613 (re-
leased December 7, 1984) from wh1ch SBH geeks appeal.

The brief is due on Thursday, Mﬁy 30 1985/ Therefore, all .
suggestions should be received in My office po later than 3:00
p.m. on Tuesday, May 28, 1985. I will be wdrkihg on the facts
and other sections of the br:.ef over ’ihe weekend. Thank you for
your assistance in this matter., lease let me heat from you
soon; in the meantime, I remaip, '

£ Sincerely,

\.\.

ThSmas A. Hart, Jr.
Enclosures ‘
cc: Herbert A. Sostek (w/encl.) L
Walter A. Stringfellow, Esq. (w/encl.)
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‘,i CERTIFICATE RE RULE 8 (c) OF THE GENERAL RULES OF
Qen’k" . THE UNITED STATES CONRT OF APPEALS FOR THE DI
i "COLUMBIA CIRCUIT

L—

The undersigned, counsel of record for Astro-
line Communications Company Limited Partnership, Intervenor
in support of Appellee, certifies that the following listed
parties including Intervenors, appeared in the proceedings
below before the Federal Communications Commission:

Appellant:

Shurberg Broadcasting of Hartford, 1Inc.

Intervenors (in support of Appellee):

Astroline Communications Company Limited
Partnership

Department of Communications of the Capital
Region Conference of Churches, The
Communications Management Team of the
Christian Conference of Connecticut and
Sherman G. Tarr

Non-intervening parties filing below in support of Appellee's

position:

Faith Center, Inc.

Other non-intervening parties filing below:

Interstate Media Corporation
These representations are made in order that judges

of this Court, inter alia, may evaluate possible dis-

gualifications or recusal.

Thomas A. Hart, Jr.

Attorney of Record for Astroline
Communications Company Limited
Partnership
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AN B

5/24/85
I. SBH HAD NO RIGHT TO COMPARATIVE CONSIDERATION /241

WITH FAITH CENTER,

SBH's claim is founded on the premise that, under

Ashbacker Radio Corp. v. FCC, 326 U.S. 227 (1945), it nad an

absolute statutory right to a comparative hearing against Faith
Center. SBH has no such right. SBH's application arrived in the
middle of a properly initiated non-comparative renewal proceeding
for the purpose of determining whether Faith Center was qualified
to hold the license for WHCT-TV. The absence of any "window" for
competing applications on December 2, 1983, the date SBH filed
its application, rests on the Commission's interpretation of its
own procedural orders -- an interpretation that this court has
repeatedly held deserves judicial deference.
A. Faith Center's ongoing non-comparative
renewal and distress sale proceeding
complied in all respects with the FCC's

specific procedures regulating renewal
proceedings.

The FCC, pursuant to the Communications Act of 1934, as
amended (the "Communications Act"), 47 U.S.C. §§ 151 et seq
(1982), has provided specific procedures for processing rerewal
applications. A licensee must file a renewal application "not
later than the first day of the fourth full calendar month prior
to the expiration date of the license sought to be
renewed . . . ." 47 C.F.R. §73.3539(a) (1984). An application for
a new broadcast station license which is mutually exclusive with
an application for renewal of an existing station must be filed
by the end of the first day of the last full calendar month of
the expiring license term. 47 C.F.R. §73.3516(e) (1984). Section

73.3516(e) of the Commission's Rules is referred to as the "cut-
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off" rule. See City of Angels Broadcasting, Inc. v. FCC, 745

F.24 656, 662 (D.C. Cir. 1984). The cut-off rule provides for
only a three-month "window" during which competing applications
may be filed against renewal applications and prohibits
acceptance of mutually exclusive applications at any other
time.l/

No "window" opens, however; when a licensee is involved
in renewal hearings, because the licensee is not required to file
a renewal application until the hearing is terminated.

It has been long standing Commission policy that,
when an application for renewal of 1license is
designated for hearing, the applicant 1is not
required to file another renewal application for
the station until completion of the hearing and
the issuance of a final decision on the
application . . .

Committee for Open Media v. FCC, 543 F.2d 861, 864 n.l5 (D.C.

Cir. 1976), citing Chronicle Broadcasting Co., 41 F.C.C. 24 14

(1973). Although protracted proceedings may indirectly result in
extending a license beyond its normal expiration date, such con-
sequences are anticipated by the Communications Act. 47 U.S.C.
§307(c) (1983). The only time restriction imposed by the Communi-
cations Act is a limitation upon the period for which the Commis-

sion itself may grant a license. Id. Courts have consistently

L/ “"The cut-off rule basically serves two purposes. First, it

advances the interest of administrative finality: 'There
must be some point in time when the Commission can close the
door to new parties to a competitive hearing or, at least
hypothetically, no licenses could ever be granted.' Second,
it aids timely broadcast applicants by granting them a 'pro-
tected status' that allows them to prepare for what often
will be an expensive and time-consuming contest, fully aware
of the competitors they will be facing." Id. at 663 (cita-
tions omitted).
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held that this limitation is on the Commission's award of a li-
cense and not on the duration of the licensing proceeding itself,
for:

'[plending any hearing and final decision on' a
renewal application 'and the disposition of any
petition for hearing . . . the Commission shall
continue such license in effect' - obviously,
beyond the maximum . . . term for which the
Commission could award it, if necessary. Thus
Congress made specific provision for licenses
involved in the renewal process, and unambiguously
decreed that they be maintained in operation until
'final decision' on the gquestion of renewal.

. « . Moreover, {Section 307(c)] requires
licensees to file renewal applications only
'[ulpon the expiration of [a] license.'’

Committee for Open Media v, FCC, 543 F.2d at 866-67 (quoting 47

U.s.C. §307(c)).

In 1980, when Faith Center's license came due for
renewal, the Commission designated 1its license for a non-
comparative renewal hearing, thus obviating the need for Faith
Center to file a supplemental renewal application until the hear-
ing was resolved. At the same time, the Commission authorized
Faith Center to seek a qualified minority purchaser to whom its
license cculd be assigned under the terms of the Commission's

distress sale policy. In re Application of Faith Center, Inc.,

83 F.C.C.2d 401 (1980); Statement of Policy on Minority Ownership

of Broadcast Facilities, 68 F.C.C.2d4 979 (1978). Unless the Com-

mission terminated the renewal hearing and required Faith Center
to file a supplemental renewal application, no "window" for compet-
ing applications would open in the normal course of the proceed-
ing, as that course is defined by the Communications Act and this

Court's decision in Committee for Open Media. There was thus no
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"window" open for competing applicants when SBH filed its

application on December 2, 1983, and SBH had no statutory rignt

under Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945) to trans-
form the noncomparative hearing then in progress into a coﬁpara-
tive hearing.

B. SBH's arguments that a "window" for

competing applicants opened in December
1983 are groundless.

Through an ingenious -- but spurious -- argument, SBH
attempts to bootstrap its way into the status of a comparative
applicant with full statutory Ashbacker rights. This argument is
not identified as such in SBH's brief; rather, SBH's pivotal
assertion is imbedded in SBE's description of what it calls "The
Administrative Background." SBH Br. 4.

On September 30, 1983, the Commission authorized the
second of Faith Center}s three attempts at a distress sale, to

Interstate Media Corporation ("IMC"). 1In re Application of Faith

Center, Inc., 54 Rad. Reg. (P&F)24 1286 (1983). In approving

that distress sale, the Commission pronounced the proceeding
"terminated" (id. at 1290) but subject to two conditions sub-
seguent, both of which were essential:

(W!e shall grant Faith's current Petition for
Special Relief, subject to the conditions that IMC
is found fully qualified to be a Commission
licensee as a result of the Mass Media Bureau's
review of the assignment application, and that the
contemplated assignment is in fact consummated
within 90 days of the Bureau's grant of the
assignment application becoming final. Should
either of these conditions not. be met, this
proceeding will return to its status prior to the
filing of Faith's Petition for Special Relief.
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I4. at 1290 (emphasis added). Seizing on the word "terminated,"

and ignoring the fact that the conditions subsequent were not

fulfilled -- IMC did not complete the assignment -- SBH asserts:

The "window" for competing applications for
Connecticut broadcast licensees opened on
December 1, 1983. As of that date the Faith
Center/IMC application was still pending, and the
Station WHCT-TV "hearing" had been terminated.
SBH filed its competing application on December 2,
1983, with the understanding that it would be
entitled to comparative consideration against
Faith Center or IMC, as well as any other
applicant which might file during the three-month
"open window" period.

SBH Br. 5-6.
But contrary to SBH's claim, the hearing had rot been
"terminated" and no window opened to receive its application. 1In

its Clarification of Distress Sale Policy in October 1978

("Clarification"), 44 Rad. Reg. (P&F) 24 479 (1978), the Com-

mission expréssly anticipated that assignments pursuant to this
policy would not always be achieved: "In the event a licensee's
exploration of (or application for) distress sale relief |is
unsuccessful, . . ., the suspended qualification hearing will be
resumed." Id. at 480, n.2 (emphasis added). At no point in a
distress sale proceeding, however, is the hearing status of an
applicant's renewal application terminated in order to open the
door to competing applicants. If the Commission's conditional
grant of authority to assign a license pursuant to the distress
sale policy could have the effect of opening the door to compet-
ing applicants pending the outcome of the conditions to the
grant, the possibility recognized by the Commission of resuming
the basic qualifications hearing if the proposed sale is un-

successful would be foreclosed.
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Once a renewal application is designated for a non-com-
parative hearing on basic qualifications issues and a distress
sale is authorized, the proceeding is simply suspended -- not
terminated -- until the distress sale proceeding is completed or
the hearing is resumed and a resolution of the issues designated

in that proceeding is reached. See Clarification at 480. There-

fore, when SBH filed 1its application, Faith Center's renewal
application for that broadcast facility was still in hearing
status, with no window for competing applications, pending the
outcome of the conditions to the September 30, 1983 authorization
for assignment of the license through a distress sale.

Having staked its claim to a nonexistent "window" in
which it filed 1its application, SBH then maintains that the
pendency of the Faith Center renewal proceeding could not empower
the Commission to reject SBH's application. SBH places
tremendous emphasis on the fact that the Commission never reached
the merits of Faith Center's renewal application. SBH Br. 18-21.
SBH argues in essence that the Commission could not exclude SBH
from the proceeding unless actual hearing activity were underway
directed at the merits of Faith Center's license renewal. .SBH's
argument is erroneous for two reasons.

First, SBH's argument is circular. By the express
terms of the Commission's distress sale procedure, the distress
sale option is available only to licensees who are not yet
involved in renewal hea:ings. "[W]le will permit licensees whose
licenses have been designated for revocation hearing, or whose
renewal applications have been designated for hearing on basic

qualification issues, but before the hearing is initiated, to
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transfer or assign their licenses at a 'distress sale' price to
applicants with a significant minority ownersip interest. . ."

Statement of Policy on Minority Ownership of Broadcasting

Facilities, 68 F.C.C.2d 979, 983 (1978) (emphasis added; footnote

omitted). The Commission restricts the distress sale program to
licensees not yet involved in renewal hearings for strong reasons
of policy that have been summarized by this Court:

The imposition of this limitation on the excep-
tion's availability will prevent a licensee from
proceeding into the hearings, evaluating the evi-
dence against him, and deciding on that basis
whether to seek out a minority purchaser. 1In this
manner the Commission believes that its goal of
increased minority ownership can be promoted at a
minimum cost to deterrence.

Stereo Broadcasters, Inc. v. FCC, 652 F.24 1026, 1028 (D.C. Cir.

1981). SBH's arcument is thus perfectly circular: if a renewal
hearing on the merits had commenced, Faith Center would never
have been eligible for the distress sale program in the first
place.

Second, there was plenty of activity in the Faith
Center docket, all of it directed at Faith Center's attempts to
effect an acceptable and feasible distress sale. SBH never
explains (nor can it) why a renewal hearing on the merits should
permit the Commisgion to exclude competing applicants while an
active distress sale proceeding (in SBH's view) counts for

nothing.g/ In fact, the Commission and its staff closely

2/ SBH asserts that "[tlhis is not . . . a situation where the
incumbent licensee has been struggling for years to demon-
strate its qualifications to the Commission . . . " SBH Br.
19. But this manifestly is a situation in which the
licensee "has been struggling for years" to complete a
distress sale. SBH does not explain why one such proceeding
can be protected from latecomers but the other cannot.
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supervised Faith Center's attempts to achieve a distress sale
throughout the proceeding. [record references] It is simply
untenable for SBH to maintain that competing applicants cannot
intrude on an active renewal hearing, but that applicants can
intrude on an active distress sale proceeding at will.

Finally, SBH unfairly attgmpts to tar the Commission
with the charge of being hostile to competing license applicants.
In fact, SBH itself was a latecomer to a proceeding in which --
despite ample opportunity -- no competing applicants had shown
the slightest interest. Faith Center's last previous license
application had been filed in 1977; no competing applicant filéd
against its renewal application. In 1980, when Faith Center's
license again came due for renewal, the Commission solicited com-
ments from the public as to the appropriate disposition of Faith

H Center's WHCT-TV license. {citation] Although comments were
submitted, no one -- including SBH and its owner, Mr. Alan
Shurberg -- expressed an interest in filing a competing applica-
tion for the frequency. The Commission then commenced its non-
comparative renewal proceeding and authorized Faith Center to
seek a distress purchaser. Two such purchasers came forward, in
1981 and 1982, but no one -- again including SBH or Mr. Shurberg
-- sought to interject a competing application. Only in December
1983, after any reasonable person would have concluded that there
was no interest in a comparative proceeding, did SBH appear with
its competing application. SBH and any other potential competing
applicants had ample opportunity long before to make their wishes

known to the Commission; they did not do so.
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c. The FCC acted within its administrative
discretion in continuing Faith Center's
non-comparative renewal proceeding
pending consummation of its distress
sale to Astroline.

The FCC has wide discretion in designing its own

procedures. City of Angels Broadcasting, Inc. v. FCC, 745 F.24
3/

656, 664 (D.C. Cir. 1984). "Section 4(j) of the Communications
Act of 1934, 47 U.S.C. § 154(j), proclaims that the FCC 'may con-
duct its proceedings in such manner as will best conduce to thre

proper dispatch of business and to the ends of justice.'" Id.

In City of Angels, this Court upheld the FCC's denial

of an applicant's request to intervene in an ongoing comparative
proceeding. Much like SBH in this case, the applicant requested
to have its mutually exclusive application accepted and given
comparative consideration along with other comparative applicants
even though it was filed long after the "window" for filing com-
peting applications had closed. Yet, in contendinrng that its 1983
application should have been accepted for £filing, SBH goes even

farther than the applicant in City of Angels -- not only does SBH

request to have its untimely application accepted, it contends
that an ongoing non-comparative proceeding should thereby be
transformed into a comparative proceeding so that SBH could be

given comparative consideration.

)
~

See e.g., MCI Telecommunications Corp. v. FCC, 712 F.2d 517,
533 (D.C. Cir. 1983); Western Union Telegraph Co. v. FCC,
665 F.2d 1112, 1121, & n.13 (D.C. Cir. 1981); Nader v. FCC,
520 F.24 182, 195-97 (D.C. Cir. 1975).
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SBH's argument would require this Court to overturn the
FCC's interpretation of its own September 30, 1983 order, and to
find that it committed reversible error in not opening a "window"

for filing against Faith Center. 1In its Memorandum Opinion and

Order ("MO&O") under review in this case, the Commission clearly
interpreted its prior order of September 30, 1983, explaining
that Faith Center's renewal had not been granted, but that it was
only granted conditionally, pending consummation of a distress
sale, 'gggg at 3. The Commission stated: "There was no
requirement that Faith file a renewal application for the period
of 1984 through 1989, since Faith's 1977 renewal application was
and remains in hearing status and competing applications cannot
be filed until the proceeding has been terminated." Id.

This court's review of the Commission's construction of
its own prior order is limited. The court may not overturrn an
agency's interpretation unless there are compelling indications

that it 1is wrong. City of Angels, 745 F.2d4 at 661. Whether

there may be other reasonable interpretations of an order in
addition to that expressed by the Commission is irrelevant. This
court should only examine whether the Commission's interpretation
was reasonable under the circumstances. If it was, then the
Commission's interpretation should be |upheld. See also

Tele-Media Corp. v. FCC, 697 F.2d4 402, 420 (D.C. Cir. 1983).

If the Commission's own interpretation of its order is
upheld, as it should be, then Faith Center's renewal proceeding

was a non-comparative proceeding from its inception. Whether to
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transform it into a comparative proceeding was a decision left to
the discretion of the Commission which, for the. reasons fully

explained infra, denied SBH's request.

II. THE COMMISSION'S ORDER IS CONSISTENT WITH THIS
COURT'S DECISION IN NEW SOUTH MEDIA,

SBE contends that this Court's decision in New South

Media Corp. v. FCC, 685 F.2d 708 (D.C. Cir. 1982) deprived the

Commission of the discretion to do anything except halt the Faith

Center distress sale proceeding and commence a comparative pro-

ceeding whose only participants would be SBH and Faith Center.i/

4/ "The Commission cannot seriously argue that . . . New South
Media did not compel it to accept and consider SBH's
application in a consolidated comparative hearing with that

of Faith Center." SBH Br. 22. “"[Tlhe Commission would
again ignore SBH's right to sole comparative status as
against Faith Center . . ." SBH Br. 46 (all emphasis
added).

7LHS6PP (1)
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To the cecntrary, the Commission chose a course of actior that

was entirely consistent with the New South Media decision, arg

SBH's reliance on that case is misplaced.

In New South Media, the Commission reopened prior

license renewals for thirteen RKO Ltroadcast stations, ané
proposed tc acdjudicate RKO's qualifications to retain its
licenses in a single noncomparati&e renewal proceeding. ALl
competing applicants for the thirteen licenses would be kept at¢
bay until the noncomparative proceeding ran its course, whene-ver
that might be. "The Commission has placed a freeze on their
[competing] applications, and it is unclear when the freeze woulé
thaw.," €85 F.2¢ at 717, This Court reversed the Commission
because it had "nct adeguately accounted for an action cestined
to preclong by menths and in some cases even years licensee RKC's

imruni4y frorm competitive challenge and cormparative eveluation.'

18. at 715.

The differences between the case under review andéd New

South Media are far more significant than any similarities.

First, at the most elementaryv level, this case does not involve
an indeterhinate freeze on competing applications. Faith Center
haé¢ been wunable to consummate two previocus distress sale
proposals, and the Commission ruled that if the assignment to
Astroline also failed, Faith Center would be promptly required tc

file a supplemental renewal application, thus opening the way for

(footnote continued)
again ignore SBH's right to.sole comparative status as
against Faith Center . . ."™ SBH Br. 46 (all emphasis
added).
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any competitor who wished to file an application. MO&0O at 6,
The Commission's order thus had two possible outcomes, bothy o€
which would have activated £he normal comparative hearing process
-- irmediately (if the Astroline assignment £fell through) or or
the ordirary three-year cycle (if Astroline consurmated the
purchase). In no event would the Faith Center license have been
relegated to the indefinite 1limbo that this Court fourz

unacceptable in New South Media.

Second, a distress sale proceeding is a bona fide
rernewal proceeding. A successful distress sale proceeding
results in the renewal of the license in guestion, not for the
incumbent's own use but solely for the purpose of assigning the
rerewed license to a qualified minority purchaser. in New Scuth
Media, by contrast, the renewal "hearincs" at issue were hearincs
in rame only, with rnothing to be resolved or even begun until the
collateral proceeding on RXO's gualifications was finishec (". .
. no renewal hearing cngoing at the Commission, no
evidence-taking uncderway, no proceeding in midstream or even
launched." 685 F.2d at 716). But a distress sale renews a
license, and serves the public interest, Jjust as surely as a
comparative hearing does -- by divesting the renewed license Ircm
an incumbent whose gualifications are in serious doubt, ané by
assigning that renewed 1license in a manner that increases
divesity of programming and ownership.

Third, the order under review did not insulate a

cubious incumbent from license competition. 1In New South Media,

RKO reaped an undeserved benefit because the indefinite freeze on

competing applications allowed it to retain its licenses, free
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frem challence, for extended terms. Here, the Corrmission's order
removed the guestionable licernsee as quickly and directly as pos-
sible. The orcder under review did not permit Faith Center to ci+
on its license; the order required Faith Center to give it up,

Fourth and £{irally, the New Scuth Media decision gives

powerful (even decisive) weight tc the public interest :in
"license competition that normally propels a licensee to better

broadcasting." 682 F.2d at 71€, guoting Committee for Oper VMed:ia

oo

v. FCC, £43 F.2¢ €61, 873 (D.C. Cir. 1976). But nc one could
reascrnebly expect that Faith Cernter would be "propelled@" to

better performance. Unlike the RKO licenses in New South Medisa,

who were vigorously defending their licenses and wanted to keep
them, Faith Center wanted to exit, not to offer better perform-
ance. By electing a distress sale, it acknowledged that it hac
no realistic hope ané no intention of retaining its 1license.
Indees, SBH 1itself refers to "the general agreement that Fai<h
Certer should not remain a licensee.”" SBH Br. 19. The need fcr
a2 competitive spur to the incumbent that weighec heavily in the

Court's decision in New South Media is therefore absent in the

case under review.

In summary, in contrast to Xew South Media, in the

order under review the Commission did not put an indefinite
"freeze" on competing applications, it did not allow the license
renewal proceeding to stagnate, it did not perpetuate Faith
Center's tenure, and it did no violence to the principle of
applying a 'competitive spur to incumbents' performance. In
simplest terms, the Commission suffered reversal in New South

Media because its orders indefinitely avoided disposing of the
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guestion of license renewal. Here, the Commission's order
disposed of the license renewal in the quickest and most decicsive

manner available.

III. THE COMMISSION MADE A RATIONAL DETERMINATION TO
ADVANCE THE PUBLIC INTEREST IN BROANCASTING
DIVERSITY TEAT SHOULD NOT BE DISTURBED BY A
REVIEWING COURT.

As we have demcnstrated in Sections I and 1II, <@
possessed ﬁo statutory right to transform this distress sale
proceeding into a comparative proceeding. The Commission, after
weighing the numerous competing policy considerations, allcwed
Faith Certer one last opportunitv to complete a distress sale of
its television station before opening the license renewzal
prcceeding to competing applicants. This process of rational
balancing, by which the Cormission manaces its cwn docket anc
pursues Its statutory mandate, is precisely the kind of expert
agency determination that reviewing courts are properly reluctant
to overfurn.

SBH contends that the Commission's order should be
overturned because (a) the Commission could not lawfully balance
any other interests acainst SBH's claimed ZAshbacker right to a
comparative hearing, and (b) the Commission's distress sale
policy constitutes unlawful reverse cdiscrimination and therefore
should not have weighed in the balance. Both of these conten-

tions are erroneous.
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A. The Commission struck a reasonable balance
between the interests served by a comparative
hearing and the interests in broadcasting
diversity served by the distress sale
procedure.

In contending that the Commission should have halted
the Faith Center distress sale proceeding ané commenced a com-
parative hearing in its stead, SBH isolates comparative hearincs
from the public interest goals that such hearings are intended to
serve, A comparative hearing is only one means of achieving the
peblic interest goals at the root of the Communications Act.

"[Tlhe ‘'public interest standard necessarily in-
vites reference to First Amendment principles,"
Columbia Broadcasting System, Inc. v. Democratic
National Cormittee, 412 U.S. 94, 122, 93 S. Ct.
2080, 2096, 36 L.Ed.2d 772 (1973), and, in par-
ticular, to the First Amendment goal of achieving
"the widest possible dissemination of information
from cdiverse and antagonistic sources," Associated
Precses v. Uniteéd States, [326 U.S. 1, 20 (1945)].

FCC wv. National Citizens Committee Zfor Broacdcasting, 43¢ U.

0N

775, 795 (197¢8&).
The Comnission crystallized thcse goals in its Policy

Statement on Comgparative Broadcast Hearings, 1 F.C.C.28 393

(1965), which acccrded major significance to promoting diversity
of broadcast expression through diversity of broadcast cwnership.
"Diversification of control of the media of mass communication is
elevated in the 1965 Policy Statement to a factor of primary sic-

nificance . . ." Citizens Communication Center v. FCC, 447 F.24

1201, 1207 (D.C. Cir. 1971).

In 1973, this Court instructed the Commission that the
public interest in diversification should be implemented by

increasing minority involvement in broadcast media ownership.
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It is consistent with the primary objective of
maximum diversification of ownership of mass com-
munications media for the Commission in a compara-
tive .license proceeding to afford favorable con-
sideration to an applicant who, not as a mere
token, but in good faith as broadening community
represertation, gives a local minority group media
entrepreneurship.

TV 9, Inc. v. FCC, 495 F.2d 925, 937 (D.C. Cir. 1973) (footrote

omitted).

The dearth of minority broadcast owners has Leen a
longstanding obstacle to the public interest goal of diversifica-
tion. "The extreme underrepresentation of minorities in the
ownership of mass media broadcast facilities has been extersively

documented and no party here questions it." West Michigan Broad-

casting Co. v. FCC, 735 F.2¢ 601, 603 n.5 (D.C. Cir. 1984), cert.

Cderied, v.s. __ (19BS5). With this Court's endorsement and

encouragement, the Commission has interpreted the public policy
favoring diversification to encompass advancing mincrity
ownershirg. “"{Clver the past decade the courts, the Commission,
anéd the Congress have all concluded that promotion of minority.
owned brcadcast media facilities, where the minority owner will
be fully involved in broadcast management, as an important public
policy objective within the FCC's 'public interest' mandate."
18. at 607. L/

The Commission adopted the distress sale procedure in

1978 as an alternative to the lengthy and costly comparative

11/ Accord Garrett v. FCC, 513 r.2d 1056 (D.C. Cir. 1975): TV 9,
Inc. v. FCC, 495 F.2d 929 (D.C. Cir. 1973); Citizens Commu-
nications Center v. FCC, 447 F.2d at 1213 n.36.
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hearing process, to be applied in limited instances where a
distress sale will directly promote the public interest by

diversifying media ownership. Statement of Policy on Mineri<y

Ownershir of Broadcasting Facilities, 68 F.C.C.2é 979, 9¢g1

(1278). Licensees who are apprehensivé that their licenses might
nct be renewed after a full evidentiary hearing are encouraces +o
assign their 1licenses to companies with sigrificant mincrisy
involvement. The distress sale procedure has a proven ard
unchallenced record of success. In the firgt four years of the
policy, 27 1licenses were assigned to minority owners, <hus
"contribut{ing)] significantly to increased minority ownership in

broadcasting." Commission Policv Regarding the Advancement of

Minecrity Owrnership in Broadcasting, 92 F.C.C.24 849, €52 (1982).

Despite the established, salutarv public policies
served by the dcistress sale proceecding, SBH contends tha: <+he
Ccmmissiocn was oblicated to brinc that proceeding to an imrmecdiate
halt in orcder to accommocdate SBH's demand for a comparative

12/

hearing with Faith Center. SBE argues that the mere £filinc

12/ SBH argues that the mere £iling of its application auto-
matically prevented the Commission from continuing with the
distress sale proceeding already in progress. SBH relies on
a footnote to the Commission's Clarification of Distress
Sale Policy, 44 Rad. Reg. (P&F)2d 479, 480 n.3 (1980): "Dis-
tress sales are an option only where no competing applicant
is involved in the hearing. 1In comparative hearings the
Ashbacker rights of the challenger to a full administrative
comparisor with the incumbent properly preclude departure of
the existing licensees from the administrative process."”

SBH misinterprets the Commission's clarification, which was
issued to cope with the particular and limited problem of
licensees who were already irvolved in renewal hearings when

(footnote continued)
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cf its application mandates a comparative hearing and outweighs,
as a matter of law, not only considerations of diversificatior o<
programming and ownership, but also the other interests cited by
the Commission in its MO&O, including "the rapid conclusion of
this renewal proceeding," the "swift([] end {[of] Faith Center's
terure as a licensee of this station," providing "residents c¢
the station's service area with a new licensee whcse
gualificaticns are not in doubt," and the avoidance of "a lengthy
ané expensive comparative renewal proceeding." MO&0O at 5.

SBH maintains that it was "unlawful" for the Commisszion
to balance SBE's claimedé Ashbacker right to ccrparative cornsi-
deration against any and all other policy objectives. SBE Br.
23-Z4. To the cortrary, this Court has affirmed the Commission's
power to balarnce its own well-founded policies against the
easserted Ashbacker rights of applicants for comparative hearings.

In WLVA, Inc. (WLVA-TV), Lynchburg, Va. v. FCC, 459 F.2d 128¢

(D.C. Cir. 1972), this Court affirmed the Commission's refusal to

(footnote continued)

the distress sale procedure was initiated. The Commission
afforded such 1licensees an opportunity to invoke the dis-
tress sale procedure, but only if no competing applicant was
already involved in the hearing, i.e., only if no compara-
tive hearing was already underway. Clarification, 44 Rad.
Reg. (P&F) 24 at 479-480. Faith Center was in a noncompara-
tive renewal proceeding when SBH attempted to file its
competing application; by its terms, the Clarification
applies only to comparative renewal hearings. Moreover, the
Commission had authorized Faith Center to invoke the
distress sale procedure in 1981, long before SBH appearec on
the scene. The Commission thus did not authorize a distress
sale proceeding in the face of SBH's competing application.
Rather, SBH has tried to use an ostensible competing
application as a vehicle to interrupt a distress sale
proceeding already authorized and in progress -- a situation
to which the Clarification is whollv inapplicable.
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conduct a comparative hearing on the basis of "the overriding
impact of the Commission's long-standing UHF protection policy,”
under which VHF stations were denied permission to enlarge their
coverage area 1if that enlargement would be detrimental to UHEF
development. Id. at 1303. "([A)lthough the Commission's reliance
on its UBF protection policy in this context may to some exter:
be viewed as a limitation on Ashbacker, such a limitation is
\ " 13/
clearly reasonable. Id. at 1304, —

Noting that Ashbacker itself recocnized the Comrmis-
sicn's discretion to limit the filing rights of competing agpli-
cants (326 U.S. at 333 n.9), the Commission has very recently
stated:

The Commission traditionally hacs balanced an
applicant's right to a comparative hearing with

the public's interest in having freguencies

occupied ard operating. . . . The Commission has

exerciseé this discretion over the vears and
1imited the filing rights of competing applicants

in order to provide certainty, to avoid dis-

ruptions in the processing procedures for high

demand services or to further other corpelling

public interest objectives.

In the Matter of Secs. 73.3572 and 73.3573 Relating to Processing

of RM and TV Broadcast Applications, MM Dkt. No. B4-750 (May €,

198%) at 6-7.

13/ SBH eappears to take the position that the Commission may
refuse to entertain a comparative hearing application cnly
if the application would interfere with the administrat:icn
of a proceeding already in progress. SBH Br. 12. This is
much too narrow: as WLVA, Inc. makes clear, the Commission
has the authority to weigh other policies in addition to
mere administrative convenience.
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SBE urges principally that comparative hearings grovigde
a competitive "spur" by furnishing "additional incentive to
existing licensees to offer optimal service to the public." SsEE
Br. 10. But a comparative hearing would not serve as a "spur" to
Faith Center. Only a licensee who wishes to remain a licercee

car be "spurred" to better performance. See pp. , Sugr

[s1)

Faith Center wanted to relinguish its license; indeeé, it had
been trying to sell its license for over twc years. License

competition can only be beneficial if the incumbent wishes ¢to

compete. When the licensee wishes to exit -- as Faith Certer
assuredly did -- there is no one to be "Spurred,“ and a corcara-
14/

tive hearing for that purpose is an empty formality.

SBE also irnvokes the principle that a licensee cught
nct to be insulated from license competition for a protracted
period. SBH Br. 15-16. To the contrary, Faith Center is being
insulated <£from nothing; the Commission approved Faith Center's
distress sale to Astroline in order to remove Faith Center's
license as guickly as possible. Far from protecting Faith
Center's license, the Commission adopted the alternative that

would reassign it immediately.

14/ As the Supreme Court has observed, it is not at all cleear
that the public interest would be well served by a reluctant
licensee. FCC v. National Citizens Committee for
Broadcasting, 436 U.S. 775, 812-813 (1978). The Court
quoted with evident approval the Commission's brief, which
stated: "([I]Jf the Commission were to force broadcasters to
stay in business against their will, the service provided
under such circumstances, albeit continuous, might well not
be worth preserving." Id. at 813.
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Moreover, SBH's self-serving enthusiasm for the
principles of comparative hearings is lukewarm at best. 3:3¢!
demanéds a "right tc sole comparative status as against Fai+th
Center" ard objects strenuously to the Commission's "re-opern!ing]
of the window to let in any number of other competing appli-
cants," all of whom SBH dismisses as "opportunistic latecomers."
SBH Br. 46. SBHE's idea of a comparative hearing is eviden*tlv a
rrivate affair in which S3H would scuare off against Faith Center
and rnc one else, despite Faith Center's nmanifest lack of willinc-
ness or ability to participate in such a proceecing. SEE
champions comparative hearings, while at the same time insistinc
on the right to pick and chocse among the parties with wherm it
would compete.

Finally, in Section 310 (<) of the Fe

4]
m
[

>
-

3

Comrurications Act, Congress directed that = comg

retiv

131]
mn

cenesicderations have nc role in assignments. In acting crn an
assignment application, "the Commission may not consider whether
the public interest, convenience, and necessity might be served
by the transfer, assignment, or cdisposal of the permit or license
to a person other than the proposed transferee cr licensee."” 47
C.s.C. § 310(d). An assignment, whether in the context of a

15/

distress sale or otherwise, is intended by Congress ané the

15/ Generally, the Commission will disapprove an assignment,
even to an otherwise qualified assignee, if the gqualifica-
tions of the present holder of the license are in doubt.
See, e.g., LaRose v. FCC, 494 F.2d 1145, 1147-1148 (D.C.
Cir. 1974). This general policy is flexible, and is relaxed
to accommodate overriding public policy consideraticrs.

(footnote continued)
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Commission to be a consensual transaction, in which the
Commission satisfies itself that the assignee 1is qualified to
receive the license but does not otherwise concern itself with
whether the assignment is to the party the Commission might have
chosen. SBH sought to inject a comparative proceeding into an
assignment, where Congress has declared that comparative cor-
siderations do not apply.
* * * * *

In short, the Commission balanced the berefits of the
distress sale proceeding against .SBH's argument to halt that
proceeding aré commence an exclusive comparative license renewal

roceecding. The Commission struck a manifestly rational talance

arc deciced to allcw Faith Center the opportunity tc complete z

éistress sale to Astroline (a gualified minority purchaser), bu+*
tc make that the last chance for a distress sale before operirc
Faith Center's license to a full comparative proceedinag. "Tre
Cormission's implementation of the public-interest standard, when
based orn a rational weighing of competing policies, is not to be
set aside by the Court of Appeals, for 'the weighing of policies
uncer the "public interest" standard is a task that Congress has

cdelecated to the Commission in the first instance.'" FCC v. WNCN

Listeners Guild, 450 U.S. 582, 596 (1981), quoting FCC v.

(footnote continued) '
Distress sales represent only one exception to this rule
where strong competing public interests are present. ' In
/Otheér cases, the Commission waived its general policy for

1

LaRose v. FCC, supra. - -
= (EPiERT)
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Termination of protracted proceedings and restoration of
service are other interests that have justified assign-
ments even without a determination of the assignor's

qualifications. _See,_e.g., George E. Cameron Jr.

Communications (KROQ), 56 Rad. Reg. (P&F) 825, 828 (1984)

(approval of assignment "will terminate these protracted
and burdensome proceedings and permit the stations to
continue normal operations unencumbered by the prospect

of further costly and time consuming litigation.")
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National Citizens Committee for Broadcasting, 436 U.S. at
16/

810.

B. SBH's attack on the constitutionality of
the distress sale procedure is groundless.

SBH devotes all of three pages of its brief to a back-
kanded ané undeveloped claim that 4the distress sale rrogram
unconstitutionally discriminates against non-minorities. A
constitutional gquestion of this magnitude shculd not be, aré@ need
not be, confronted on the limiteé record available in this case.
while the record is practically devoid of 1legal and factual
support for SBH's claim of reverse discrimination, the gross
uncerrepresentation of minorities in media ownership is a mat-
ter of undisputed Jjudicial, administrative and legislative
recognition. Even if it were appropriate to address SEH's

s
-

a

in
n

e

3}

n

'l
0
1]

in this litigation, no substantial constitutional

ue exists. The distress sale program is an appropriate means

1]

mn
[77]

rereztec’y sanctioned by Congress, by which the Commission has
attempted to correct the underrepresentation of minorities in the

brecadcast media.

16/ See alsc NAACP v. FCC, 682 F.2d 993, 1001 (D.C. Cir. 1982)
(Commission must be given "leeway to balance the competing
policy considerations and, with due regard to the record and
its own expertise, choose an appropriate course of action.")
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Courts should not address constitutional questions
unless it is unavoidable. "There is no occasion to consider . . .

constitutional guestions unless their answers are indispensable

to the disposition of the cause before us." Stefanelli v,

Minard, 342 U.S. 117, 120 (1951) (Frankfurter, J.). As we hLzve
already demonstrated, SBH's claim that it was "statutorily
entitled” (SBH Br. 31) to comparative consideration with Faith
Center is based on SBH's erroreous interpretation of Sectior 3(9
of the Communications Act. SBH's erroneous statutory argument
makes it unnecessary to reach its constitutional claim.

Moreover, SBH's constitutional arguments are based on
factuval and 1legal errors. SBH asserts that the distress sale
program is unconstitutional because it "unguestionakly excluded
SBHE from any effective consideration." SBH Br. 29 (emphasis in
originagl). The distress sale procram is of course aesigneé tc
increase the number of minority-cwned stations. But this is not
a case in which the Commission has reserved certain channels or
broadcast frequencies solely for minority owners, and refusec to
entertain petitions of nonminorities <£for access to them.
Interested parties, including rivals for the license in guestion,
can oppose a licensee's election of the distress sale procedure,
and they can oppose as well specific distress sale transactions
when they are presented to the Commission for approval or
disapproval. "A distress sale, contrary to the views of Faith .
. . is a form of extraordinary relief and depends on the facts

and circumstances of the individual petition. Although distress
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sales are generally granted, they are not a matter of right."

Faith Center, Inc., 82 F.C.C.2d 1, 35 (1980). —/

In fact, the distress sale program is far less exclu-
siorary of nonminorities than the "set-aside" program uphelé by

the Supreme Court in Fullilove v. Klutznick, 448 U.S. 448 (19€(),

which reserved for minority firms (subject to limited aédministra-
tive weaiver) 10% of federal funds for 1local public works
projects. "It is not a constitutional defect in this program
that it may disappoint the expectations of ncnminority firms.
When effectuatinc a limiteé and properly tailored remedy to cure
the effects of prior discrimination, such a 'sharing of the
burédern' by irnocent parties is not impermissible." Id. at 484
(Burcer, J.).

SBE relies principally cn Firefichters Local Urior NYNo.
F p) c

174 v, Stcotts, 1C4 S. Ct. 257€ (1984), from whkich SBH infers

that its claimed "statutorily entitled" rights may not be im-
paired unless the minority beneficiary of the program "has been
the specific victim of discrimination which has barred him or her
from broadcast ownership."™ SBE Br. 31. But Stotts is wholly
inapplicable, as SBH itself evidently acknowledges when it char-
acterizes its own argument as based merely on a "suggestion

implicit" in that decision. SBH Br. 31.

17/ 1Indeed, the Commission denied distress sale treatment ZIor
competitors two other television stations owned by Faith
Center, and competitors filed applications for both of those
licenses., Faith Center, Inc., 82 F.C.C.2d 1 (1980), recons.
denied, 86 F.C.C.2d4 891 (1981).
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Stotts was purely a statutory decision -- not a corn-
stitutional one -- interpreting the courts' remedial power urder
Title VII of the Civil Rights Act of 1964. Title VII limits a

court's e&bility to impair employee rights under a bona fide

serniority system to instances of individual wvictims of
édiscrimiration, and not tc mere members of a disadvantaged class.

104 5. Ct. at 2588. =&/

But neither Title VII nor seniority
systems are involved in this case. Stotts rests on Title VII's
particular statutory prctection for serniority svstems against
court-compelled remedial orcders; it has absolutely nothing tc éc
with the constitutional stancdards for a vcluntary prccedure such

C . 19
as the Commission's distress salie program. —=

/  "Title VII precludes & cdistrict court from displacing & rcr-
mincrity employee with seniority uncder the contractually
established seniority svstem absent either a finding theat
the seniority system was adopted with discriminatory interc
or a determination that such a remedy was necessary to méake
whole a preven victim of discrimination." Stotts, 104 S. Ct.
at 2587 n.9.

|'J

19/ In fact, the Stotts Court expressly noted that its decisicrn
did not reach the question of what an employer might law-
fully acopt as a voluntary affirmative action program. Ic.
at 2590,

Subsequent lower court decision have treated Stotts as
inapplicable to voluntary affirmative actions programs not
imposed by a court under the remedial powers of Title VII.
Wygant v. Jackson Board of Education, Jackson, Mich., 746
F.2d 1.52, 1157-5¢ (6th. Cir. 1984); Kromnick v. Schcol
District of Philadelphia, 739 F.2d 894, 911 (34 Cir. 1984);
Britton v. South Bend Community School Corp., 593 F. Supr.
1223, 1230-31 (N.D. Ind. 1984).

Moreover, even in a Title VI1I case -- which this case mecst
certainly is not -- the courts have interpreted Stotts as
not imposing a requirement of actual discrimination.

(footnote continued)
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Moreover, the Commission is justifiably concerned with
the underrepresentation of minorities in brcadcasting, regarcéless
of the cause of that underrepresentation. "As this Commission,
the courts, and the Congress have recognized, there is a critical
underrepresentaticn of minorities in broadcast ownership, aré
full minority participation in the ownership and managemen+: c¢f
broadcast facilities 1is essential to realize the fundamental
goals of programming diversity and diversificatioﬁ of ownershic
which are at the heart of the Commurications Act and the First

Amenédrent." Waters Broadcasting Corp., 91 F.C.C.2d 1260, 12¢2

(1982), aff'd sub nom. West Michigan Broadcasting Co. v. FCC, 735

F.28 601 (D.C. Cir. 1984), cert. denried, U.S. (19€3)

{footncte omitted).

Rlthough there is amrle evidence that discriminaticn

. . s . C s 20/
has cderied mincrities ownership ocpcrtunities, £/ tre

(fcotnote continued)

Ead the Court intended to radically change its
interpretation of Title VII law so as to require a
finding of actual discrimination in any affirma-
tive action case, I believe it would have said so.
In the absence of clearer authcrity, I decline to
read such an expansive meaning into an opinion
limited to a discussion of layoffs made in
viclation of a bona fide seniority system,

Deveraux v. Geary, 596 F. Supp. 1481, 1486 (D. Mass. 1984)
(emphasis in original). Yet SBH erroneously contends that
Stotts extends a requirement of actual discrimination bevond
Title VII when the courts do not interpret Stotts as
establishing such a requirement even within Title VII.

20/ "Generations of discrimination have created a form of racial
caste. In the view of the panelists a direct result of the
general societal discrimination has been the under-
representation of these minorities in the ownership of
broadcast stations- as well as other communications

(footnote continued)
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Comwission, which is charged to serve the public interest, has
the authority and the duty to address itself to the problem of
minority underrepresentation even if it were not the product of
discrimination. The Commission acts within its proper recle not
only by seeking to do justice to the members of minority orougs
vho have been victimized bv ciscrimination or the effects of ras+
discrimination, but also by seeking to benefit the public through
the presentation of as wide as possible a range of programminc
anc opinion.

This additional scope of the Commission's authority be-

comes apparent by comparison to Fullilove v. Klutznick, 448 U.s.

448 (1980), wherein the Court upheld a set-aside program -- rcre
restrictive of nonminorities than the distrecss sale procecdure --
sclely to redress the eccromic iniustices of past industriywice
c¢iscrimination. Diversificaticn cf construction contractors on
puklic works proijects does not, however, serve an independert
First Amendrment interest. But diversification of the channels of
expression manifestly does advance the pclicies of the First
Amendment, in addition to redressing the effects of industrywice

discriminatior.

(footnote continued) '
facilities." Federal Communications Commission Minority
Ownership Taskforce, Minority Ownership in Broadcastlng 7-8
(1978) (footnote omitted).

"The Conferees find that the effects of past ineguities
stermmming from racial and ethnic discrimination have resulted
in a severe underrepresentation of minorities in the media
of mass communications . . " H.R. Conf. Rep. No. 765,
97th Cong., 2&8 Sess., reErlnted in 1982 U.S. Code Cong. &
Ad. News 2287, cited in West Michigan Broadcasting Co. V.
FCC, 735 F.z2¢a at “613-614.
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The Commission's remedial powers are thus troader tran
those of courts or agencies lacking the Commission's unigue
responsibilities. But SBH advances arguments that would confine
the Commission more narrowly than other agencies -- for example,
the unfounéded claim that a beneficiary of the distress cale
policy must have been the "specific victim of discrimination
which has barred him or her from broadcast ownership " SEE Br.
31. The distress sale procedure is a constitutional means toward
a constitutioral end, and SBH's arguments to the contrary =zre
groundless. As noted above, however, the Court neec¢ not reach
this issue; ample alternative grounds support affirmance of the

Commiscion's order.

IV. ASTROLINE QUALIFIES FOR APFLICATION OF
TEE DISTRESS SALE PROCEDURE.

SBE argues that the recoré does not support Astrolirne's

status as a "minority-controlled ertity." SBH Br. 34-37 21/ To

/ SBH is simply wrong in its claim that "{iln order to invcke
the 'distress sale' policy, a proposed assignee must be a
minority-controlled entity." SBH Br. 34 (emphasis addec).
In 1982, the Commission clarified its distress sale policy
for the express purpose of permitting limited partnershirs
in which there was "significant minority involvement" -- but
not necessarily control -- to participate in the program.
Policy Statement and Notice of Proposed Rule Making, 92
F.C.C.2d 849, 853-855 (1982). Nevertheless, Astroline is
qualified for the program under any definition because
Astroline 1is a minority-controlled entity. Its general
manager, Mr. Ramirez, has legal and operational control of
the partnership and the station. Astroline therefore
clearly meets the Commission's criteria for significant
minority involvement.

I’-.
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the contrary, Astroline is fully qualified as a minority
purchaser, and SBH's arguments to the contrary are groundless,

In its Policy Statement and Notice of Proposed Rule

Making, 92 F.C.C.2d 849 (1982), the Commission revised arg
clarified the criteria for participating as a purchaser in the
distress sale program, The Commission declared that limited
partnerships would be eligible for the program if (a) the gereral
partner is a member o a minority group, and {b) the genera:l
partner owns more than a 20 per cent interest in the brcadcastirc
entity. Id. at 855. The Commission explained:
Limited partnerships are designed to encourage
trade by uniting parties who possess capital to
invest with parties who are willing to expend
their energies anéd efforts actively running a
busiress. Since complete control and management
rests with the gereral partner, the limited part-
ner's investment is akin to that of a corporate
shzrehclder whe has limited liability and lacks a
voice in the operation of the enterprise.
Id. at €34 (footrotes omitted). It is undisputed that Astrclire
satisfies the literal terms of the Commission's test. Astrolire
is a 1limited partnership in which Mr. Richard Ramirez is a
general partner. Mr. Ramirez, who 1is Hispanic (a definec
mincrity group under the distress sale program), has a 21 gper
cent ownership interest and a 70 per cent voting interest in the
entity. Mr. Ramirez will be General Manager of the station.
Petition for Special Relief of Faith Center, Inc. at 3-4 (JA_ ).
SBH claims that Astroline's minority status is not beona
fide because Mr. Ramirez did not contribute a pro rata share of
his personal funds to capitalization of the partnership. SBH

overlooks the very purpose of the distress sale program: to

assist minority group members to overcome the financial handicaps
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that have limited their ownership of broadcast properties.
Recognizing that "'financing has remained the single greatec+
obstacle' to minority entry into the telecommunicat:ions

industry," the Commission issued its 1982 Policy Statement ¢to
increase minorities' "opportunities to attract investors in their

enterprises, and thus secure firancing." Policy Statement a-nc¢

Notice of Proposed Rule Making, 92 F.C.C.2d at 852,

Mr. Ramirez brings to the enterprise his considerable
experience in the ttroadcast industry, both 1in radio and
television, anrnd his willingness to devote himselfé <¢to the
day-to-day operation of the station. He is the only princigal in
Astrolire with the experience to operate a broadcast preoperty.
Eis partners supply only the station's financing, for which thev
will receive a return on their investment. The limited partrers'
willingness to invest their money while conferring managerial and
voting centrol of the station upern Mr. Ramirez is exactly what
the distress sale program is designeé to encourage.

Moreover, the Commission's primary definition of
control has always included complete managerial responsibility
for the operation of the enterprise. "We have generally found
'control' to be in those who have authority to determine the
basic policies of a station's operations, including programming,

personnel and financial matters. Southwest Texas Broadcasting

Council, 85 F.C.C.24 713, 715 (1981)." Policy Statement ancd

Notice of Proposed Rule Making, 92 F.C.C.24 at 855 n.30. See

also William M. Bernard, 44 Rad. Reg. (P&F)2d 525 (1978); Arax

Broadcasting, 49 Rad. Reg. (P&F) 2@ 1598 (1981). Mr. Ramirez

possesses this complete operational authority over the management
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of Astroline, and thus satisfies the basic test of control. (Cor-

'Y

ments [of Astroline Communications Company Limited Partnership)

in response to Consol. Comments of Shurberg Broadcasting of

Hartford at 6-7 (JA ). 22/

SBH points to no evidence whatsoever to back up i<s
claim that Mr. Ramirez' involvement is a sham -- that re coes
not actually perform as the station's general partner and general
marager. The size of Mr. Ramirez' personal investment cannct
deterrire that issue, but it is virtually the only evidence on
which SBH relies. In effect, SBH attempts to engraft a rew
requirement onto the distress sale procedure -- that the minority
general partner invest a minimum share of his personal funds in
the venture =-- that the Commission did not see £it to adogpt.

In short, SBH criticizes the distress sale procecure
for operating in precisely the manner it should: it urited
Mr. Famirez, who has the skills, experience and ability to
operate a television station but not the finances to acguire it,
and the Astroline limited partners, who are willing to invest the
necessary capital but lack the industry experience or the
interest to cdevote to the day-to-cday management of a television

station. Nothing in the distress sale program reguires or even

22/ SBH argues that Mr. Ramirez lacks complete control over the
operations of Astroline because he regularly consults with
the limited partners. SBH Br. 37. Assuming that the
extra-record material cited by SBH is properly before the
Court, it is not inconsistent with Mr., Ramirez' corplete
authority for the operation of the station. There is no
rule, either of the Commission or in partnership law
generally, that requires limited partners to wall themselves
off from the partnership in which their funds are invested.
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suggests that a minority general partner make a minimum perscnral
investment in the enterprise. All that is regquired is that the
minority partner be a general partner, and possess a 20 per cert
or greater ownership interest. Astroline therefore qualifies as
a purchaser under the express terms cf the distress sale

grocedure, ané SBH's contentions to the contrary are baseless.

-

.
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STATEMENT OF ISSUES PRESENTED */

I. Whether petitioner Shurburg Broadcasting of

Hartford, Inc. ("SBH") had an absolute right to a compara-
tive hearing by virtue of its filing of a competing license
application in the middle of a noncomparative renewal
proceeding in which the incumbent-licensee was attempting
to consummate a distress sale.

II1. Whether this Court's decision in New South

Media Corp. v. FCC, 685 F.2d4 708 (D.C. Cir. 1982)

compelled the Federal Communications Commission ("Commission")
to halt the distress sale proceeding and commence a
comparative proceeding to accommodate SBH's application.

III. Whether the Commission possessed the dis-
cretion to balance SBH's claimed right to a comparative
hearing against the public interests in diversifying media
ownership through increasing minority participation, in
removing a licensee of highly questionable qualifications,
and in bringing a protracted proceeding to a rapid and
efficient conclusion.

I1Vv. Whether the distress sale purchaser,
intervenor Astroline Communications Company Limited Partner-
ship ("Astroline"), qualified for the distress sale program
as a firm with significant minority involvement.

V. Whether the proceeding was infected by ex_

parte communications or other procedural irregularities.

—————————
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. FCC €4-€13
Ceiaratre 95294
Federal Cormmunications Commission
Wegshimzion 0, C. 20554

In re Application of N
AY
FAITH CENTER, INC. ) B DOMIET NO. BG-730
Hartford, Connecticut K File Nuo. BRCT~34K
‘ )
For Renewal of Lice2nac )
MIMeGe w0 ETUITON ANT DRDTK
Adoptec: Nevanier @, 1384 Felezs=d: Decembsr 7, 16t

By the Commission: Comricsiore- Peurick concerring in the result.

1. The Commissinn has defin~re it: (a) a Petition for Extradordinary
Relief, filed April 19, 1954, by «w* =% Shurbsr: Broadcasting of Hartford, Inc.
(Shurberg) requests that we desigra2te irs spplicarion (File No. BPCT-831202KF) for =
comparative renewal heating togethev with tne licens2 renewal application of Faith
Center, Inc, to deterrine which spplicant shauld operate a commercial television
station on Channel 18 in hezrtforc, Comnecticut; (b) an Opposition to (a) filed Max
30, 1984 by The Devariment cof Communications of the Capitol Region Conference of
Chirches, the Managermert Tear of the Chrictian Conference of Connecticut and Sherman
G. Tarr (henceferth “Citfizens™), trreagh their attorneys the Media Access Project;
(c¢) a Reply to (b) filed June 4, 1654, by Shurberg; (d) a Petition for Special
Relief filed June 28, 1984, by Faith Center, lnc. (Faith) in which Faith requests

-

authority to assign the licens: of Station WHCT-TV, Channel 18, Hartford,

K_gggggcticut to Astroline Communications Company Limited Partnership (Astroline)

ursuant to the Commission's distresz sale policy announced in our Statement of
Policy on Minoritv OQuwnerstip nt Brcadcastine Facilities; lj (e) Comments in
Opposition to (a) and Commecnts in Support of (d) filed July 23, 1984, by Astroline;
(f) Comments on (a) and (d) £ilec July 23, 1954, by the Chief, Mass Media Bureau;
(g) Comments and Statement ia Suppurt of Fetition for Special Relief filed July 23,
1984, by Citizens; (h) Peziticn for Smec?al Relief filed July 23, 1984, by Media
Access Project (MAP); (i) Commente on (d) filed July 23, 1984 by Interstate Media
Corporation (IMC); 2/ (j) Consolidzted Comments £iled July 23, 1984 by Shurberg; (k)

1/ 68 F.C.C. 24 979 (1978), as vrevised, 97 F.C.C. 2d 849 (1982). On June 28, 1984,
Faith and Astroline alsc filed za asc'anment appiication for Station WHCT-TV (File
No. BALCT-840629KS) and a Petiticn for Expedited Processing of Faith's Petition for
Special Relief and the relare? scsigunent application for authority to assign WHCT-
TV from Faith to Astroline.

2/ We have accepted IMC's (smments i the interect of allowing all concerned parties
to express their views ahcut thes: marters. Nevertheless, we have refrained from
considering IMC's allegztionre uf miscanduct concerning negotiations for the sale of
station WHCT-TV, whici: iave 21s5 been filed ir a civil lawsuit, since such
allegations are private matt.rs nat within our jurisdiction. See In Re Applicatinn
of North Dakota BroaZcastin: Cam-anv, Inm-z, and Central Minnesota Television Companv.
69 F.C.C. 24 1756, 1767 (197R,. 1Tn zhis light, Faith's Motion to Strike IMC's
Conments will be granted t: th. axten: thit IMC's allegations of misconduct on
Faith's part are concerted ard vil) -:ihi-wise be cenied.
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Response to (a) filel July 23, 1984, by Faith; (1) Reply Comments filed Augus: 2
1984, by Shurberg; (m) Comments in Response to (1) filed August 2, 1984, by
Astroline; (n) Motion for Acceptance of Late-Tiled Reply Comments 2] and Comments in
Response to (j) filed August 3, 1984, by Astroline: (o) Motion to Accept Late-Filed
Reply Comments 4/ and Reply Comments filed August 3, 1984, by Citizens; (p) Reply
Comments filed August 16, 1984, by IMC; 3/ (@) Motion to Strike (1) filed

September 6, 1984, by Fai'h (r) Oppcsition to (q) filed September 28, 1984 by IMC;
(s) a Supplement to {h) filed October 15, 1984, by MaP; (t) a Supplemental Motion
for Expedited Processing filed October 24 1984, by Astrcline; and (u) 2 Second
Supplement to (h) filed October 29, 1964, by MAP.

2. Shurberg's Petition for Extraordinary Relief seeks a remedy which is
inconsistent with the remedy sought by Faith in its Petition for Special Relief,
Thus, if the Commission grants Shurherg's petition and consolidates Shurberg's
application with that of Faith in a comparativc hearing, we could not grant Faith's
current request for permission to sell Station WHCT-TV pursuant to our distress sale
policy. 6/ Therefore, we are considering both of these petitions at the same time,
within the context of Faith's renewal proceeding in BC Docket No. 80-730. By Order,
PCC 841-69, released July 3, 1984, our General Counsel afforded all relevant parties
the opportunity of filing comments on these two pleadings, as well as replies to
those comments, in this renewal proceeding. As we shall explain below, we have

"decided to conditionally grant Faith's third request for authority to sell {its

Hartford, Connecticut, television station pursuant to our distress sale policy.

3. Faith is the licensee of Station WHCT-TV, which operates on television
channel 18, Hartford, Connecticut. In November 1980, the renewal application of
Station WHCT-TV was designated for hearing to determine whether Faith was qualified
to remain a Commission licensee. Faith indicated its intention to take advantage of
our distress sale policy; 7/ and subsequently, Faith came forward with a prospective
purchaser of Station WHCT-TV. We granted its renewal application and its request to
sell the station pursuant to our distress sale policy, subject to the conditions
that the Broadcast Bureau (now the Mass Media Bureau) would find the purchaser fully
qualified to be a Commission licensee and that the assignment of WHCT-TV's license
would be consummated within 90 days of the Bureau's favorable determination. 8/ 1If
those conditions were not met, Faith's renewal application was to return to hearing
status. In fact, the purchaser was unable to consummate the transaction and Faith's
application was returned to hearing status.

4, Afcer its first distress sale faliled, Faith filed a2 second request to
sell its station under our distress sale policy to Interstate Media Corporation
(IMC). 1In our Memorandum Opinion and Order, FCC 83-448, released September 30,

3/ For good cause shown, this wotion will be granted.

4/ For good cause shown, this motion will be granted.

S/ These Reply Comments will be dismissed as an unauthorized pleading. The pleading

repeats allegations contained in IMC's Commeats and attempts to reply to Astroline's

Reply Comments. We have not solicited any Replies to Reply Comments.

6/ See Clarification of Distress Sale Policy, 44 Rad. Reg. (P&F) 2d 479, 483 n. 3.
11978).

Z/ See Faith Center, Inc., 83 F.C.C., 2d 401 (1980), reccn. denjed, 86 F.C.C. 2d 891
1981).

B/ 88 F.C.C. 24 788, 794-95 (1981).
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1983, we granted Faith's second Petition for Special Relief by which it sought to
sell Station WHCT-TV to IMC and granted its renewal application, subject to the
conditions that the Mass Media Bureau would find IMC fully qualified to be a
Commission licensee and that the assignment of the station's license would be
consummated within 90 days of the Bureau's grant of the assignment application
becoming final. If those conditions were not met, Faith's renewal application would
automatically return to hearing status. The second distress sale was not
consunmmated, and the Administrative Law Judge presiding in Faith's renewal
proceeding announced that Faith's application had returned to hearing status
pursuant to the Commission's September 1983 Memorandum Opinion and Order. 9/
Faith's current Petition for Special Relief filed June 28, 1984, requests authority
to assign the license of Station WHCT-TV to Astroline Communications Company Limited
Partnership (Astroline) pursuant to our distress sale policy.

5. 1In its Petition for Extraordinary Relief filed April 19, 1984,
Shurberg seexs to have 1its application (File No. BPCT-831202KF) for authority to
operate on Channel 18, in Hartford, Connecticut, designated for hearing with the
license renewal application of Faith Center, Inc. Shurberg observes that broadcast
licenses for stations in Connecticut were scheduled to expire on April 1, 1984, See
Section 73.,1020(a)(16) of our Rules. Applications for renewal were required to be
filed on or before December 1, 1983, and applications mutually exclusive with those
renewal applications were due by March 1, 1984. See Sections 73.3539 and 73.3516(e)
of our Rules. Shurberg's competing application vas filed on December 1, 1983,
According to Shurberg, the Commission's September 1983 Memorandum Opinion and Order
granted Faith's renewal application, thereby opening a "window™ for the filing of
competing applications. If this regard, Shurberg asserts that we could only grant
Faith's license through April 1, 1984, in our September 1983 Order because the then
current license term for Connecticut broadcast stations ended on April 1, 1984.

6. Shurberg's argument is based on several erroneous assumptions. First,
Faith's renewal application has not been granted. Our September 1983 Order
explicitly stated that Faith's renewal application was granted subject to two
conditions and that if either condition was not met, Faith's application would
revert to hearing status. Since one of those conditions was that Faith and IMC
consummate the assignment of Station WHCT-TV's license within 90 days of the grant
of the relevant assignment application becoming final, and since that condition was
never met, Faith's renewal application automatically reverted to hearing status.
Second, the "window™ for filing competing applications against the renewal
applications of Connecticut broadcast stations, which opened for most Connecticut
stations during the period from December 1, 1983, through March 1, 1984, never
opened for Station WHCT-TV. There was no requirement that Faith file a renewal
application for the period of 1984 through 1989, since Faith's 1977 renewal
application was and remains in hearing status and competing applications cannot be
filed until the proceeding has been terminated.

7. Section 307(c) of the Communications Act of 1934, as amended, 10/
provides that licenses of broadcast stations whose renewal applications are in

9/ See the ALI's Order, FCC B4M-1834, released April 16, 1984,

10/ Section 307(c¢) of :he Communications Act of 1934, as amended, was designated as
‘such by Public Law 97-259, approved September 13, 1982, 96 Stat. 1087, 1093. The
former Section 307(c) was deleted and the former Section 307(d) became Section

307(c).
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hearing status shall remain in effect pending final disposition-of the hearing
case, Moreover, competing applications are ordinarily not permitted to be filed
against license renewal applications designated for hearing. See, e.g., RKO
General, Inc., 89 F.C.C. 2d 297, 315-26 (1982), affirmed sub nom. Atlantic
Television Corporation v. F.C.C., No. 82-1263 (D.C. Cir. Oct. 21, 1982). Thus,
Faith's renewal application for station WHCT-TV has been placed in protected status
from competing applications until the completion of its renewal proceeding, and
Faith would not have to file a new or supplemental renewal application during the
course of this proceeding. While a licensee whose renewal application is in
deferred status must file a supplemental renewal application on the date a regular
renewal application would otherwise be due, and while the filing of such a
supplemental renewal application would open a three month "window” during which
competing applications may be filed, see Carlisle Broadcasting Associates, 59 F.C.C.
2d 885 (1976), it is clear that Shurberg had no such right -s of December 1, 1983,
to file a competing application against the renewal application for Station WHCT-TV
pending in this proceeding.

B. Shurberg asserts that the factual situation in this proceeding is very
similar to the situation faced by the U.S. Court of Appeals for the District of
Columbia Circuit in New South Media Corp. v. FCC, (New South), 685 F. 24 708
(1982). New South involved a situation where the Commission had, in 1977, granted
several of RKO General, Inc.'s renewal applications, although it conditioned those
grants on the outcome of the Boston, Massachusetts, comparative television renewal
proceeding. In late 1980, following its decisfion denying RKO's Boston license, the
Commission decided to hold non-comparative hearings to determine what action, 1if
any, should be taken against RKO's remaining thirteen stations. Rather than wait
for the license of each station to expire in the normal course and call at that time
for renewal applications which would be subject to competing applications, the
Commission chose to “"reopen,” i.e., designate for hearing, the 1977 grants which had
been expressly conditioned on the outcome of the Boston proceeding.

9. Thus, in the New South situation, the Commission chose to proceed
without waiting for challenges by competing applicants, primarily because the
“public interest need for clear resolution of RKO's qualifications outweighs the
benefits of possibly having a choice of applicants.” RKO General, Inc., 82 F.C.C.
2d 291, 310 (1980). On appeal, the Court reversed the Commission. New South Media
Corp. v. FCC, supra. Although the Commission had designated all thirteen 1977-79
RKN license renewals for hearing shortly before three of the licenses in question
were due to expire, it had set no specific time for the actual commencement of the
hearing; rather, it had stated that the hearings would begin after all court appeals
in the Boston proceeding had been completed. In 1982, when the Court issued its New
South decision, all but one of the thirteen license renewals had run past three
years, no renewal hearing had actuélly commenced, and there was "no evidence-taking
underwav, no proceeding in nmid-stream or even launched.” llj Thus, the Court
determined that the situation in New South whereby conditional renewals were, in
effect, extended, was similar to the renewal deferred for three years in Carlisle
Broadcasting Associates, supra, and that competing applicants should be allowed to
file against RKO's license renewal applications.

10. Clearly, New South does not directly dictate the result that we
should reach in this case. In New South the court distinguished between the

117 685 F. 2d. 708, 716.
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situation in which an application remains in hearing status, protected from
competing applications, because some relevant action, such as an evidentiary
hearing, is actually under way and the situation in which an application that, while
designated for hearing, is in effect simply being deferred because no action s
being taken or is reasonably foreseeable. 685 F.2d at 715~16. 1In this case action
was not simply deferred on Faith Center's renewal application. The application wac
designated for hearing to permit Faith Center to invoke our distress sale

policy. 12/ Faith Center did, in fact, twice propose assignments of its license to
minority:zbntrolled buyers. 1If it had been able to consummate either of those
transactions, it would have been promptly replaced by a new licensee that would have
furthered the minority ownership goal of increased diversity of broadcast station
ownership. Unfortunately, as discussed above, Faith Center has been unable to
consummate efither of these two previous distress sale assignments that we have
authorized. 13/ Faith Center has now sought a third distress sale authorization
more than three years after we first designated its application for hearing. We
are, therefore, now faced with determining whether the public interest in permitiing
competing applications to be filed, as articulated in New South, outweighs the gonal.
of our minority ownership policies in this case.

11. Although this i{s a close question, it is our judgment that the
Commission's minority ownership policies, as reflected here in the distress sale
proposal, are suificiently important to warrant maintaining Faith Center's renewal
application in hearing status, protected from competing applications, for a
sufficient additional time to permit us to consider the pending application to
assign the license to Astroline. A successful assignment of Station WHCT-TV's
license pursuant to our distress sale policy would result in the rapid conclusion of
this renewal proceeding, would swiftly end Faith Center's tenure as a licensee of
this station and provide residents of the station's service area with a new licensee
whose qualifications are not in doubt, would advance our important policv of
increasing diversity of programming and ownership in the broadcast industry by
providing for minority group ownership and control of this station, and would avoid
a lengthy and expensive comparative renewal proceeding. Therefore, we have decided
to give Faith Center an opportunity to effectuate the currently proposed distress
sale of WHCT-TV. If this distress sale does not come to fruition promptly, however,
ve will move expeditiously to provide Shurberg and other interested parties an
opportunity to file competing applications for WHCT-TV's channel.

12. In light of the foregoing, we shall grant Faith Center's Petition for

12/ See FPaith Center, Inc., 48 Rad. Reg. (P&F) 2d 741 (1978). The Commission's
distress sale policy permits licensees "whose renewal applications have been
designated for hearing on basic qualification issues . . . to transfer or assign
their licenses at a 'distress sale' price to applicants with a significant minority
ownership interest ., . . ." 68 F.C.C. 24 979, 983 (1978)..

13/ Although the record 1s not clear on this point, it appears that each of these
assignments fell through largely because of difficulties incurred by the minority-
controlled assignees in obtaining adequate financing. Our studies have shown that
one of the major stumbling blocks to increased minority ownership and participation
in broadcasting is the difficulties that minority controlled applicants
traditionally have faced in obtaining financing to acquir- and operate stations.
See Strategies for Advancing Minority Ownership Opportunities in
Telecommunications: The Final Report of the Advisory Committee on Alternative
Financing for Minority Opportunities in Telecommunications to the FCC (May 1982).
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Special Relief filed June 28, 1984, by which it proposes to assign WHCT-TV's license
to Astroline, subject to the conditions that the Mass Media Bureau finds Astroline
qualified to be a Commission licensee 14/ and that the contemplated assignment is
consummated within 60 days of the Bureau's grant of the assignment application. If
either of these conditions is not met, we shall promptly require Paith Center to
file a supplemental renewal application for Station WHCTI-TV. Potential applicants
would then be afforded a 90-day period to file applicatfions for the station's
frequency in Hartford. Thereafter, all timely-filed applications, including the
application (Pile No. BPCT-831202KF) previously filed by Shurberg, would be
designated for a comparative renewal proceeding.

13. Shurberg's arguments that our distress sale policy amounts to reverse
discrimination in that only entities controlled by minority group members may
purchase a station from an incumbent licensee which has been designated for a
revocation or renewal hearing are without merft. In our Policy Statement on
Minority Ownership, we found that there was an acute underrepresentation of

minorities among the owners of broadcast stations and that views of racial
minorities were inadequately represented in the broadcast media. 68 F.C.C. 24 979
at 980-82. We also observed that increasing minority ownership of broadcast
stations would result in diversity of control of a limited resource, the broadcast
spectrum, and would result in a more diverse selection of programming for the entire
viewing and listening public. 1Ibid. Report on Minority Ownership in Broadcasting,
issued May 17, 1978 by our Minority Ownership Task Force.

14, 1In addition to our own conclusions regarding minority ownership, the
District of Columbia Circuit, which has exclusive jurisdiction to review FCC
licensing decisions, has repeatedly defined as an important public interest
objective the participation of heavily underrepresented minorities in the ownership
and operation of broadcast stations. See, e.g., West Michigan Broadcasting Co. v.
FCC, 735 F.2d 601, 609-611 (D.C. Cir. 1984); Garrett v. FCC, 513 F.2d 1056, 1063
n.SZ (D.C. Cir. 1975), TV 9, Inc. v. PCC, 495 F.2d 929, 937 (p.C. Cir. 1973). cert.

denied, 419 UJ.S. 986 (1974); Citizens Communicatioms Center v. PCC, 447 F.24 1201,

1213 n.36 (D.C. Cir. 1971). Moreover, Congress has recently reaffirmed the
importance of fostering minority ownership of broadcast stations. In amending
Section 309(1) of the Communications Act, 47 U.S.C. 309(i), to facilitate the
development of a random selection system (i.e., a lottery) as an alternative to the
comparative evaluation process, See Pub. L. No. 97-259, 96 Stat. 1087, 1094-95,
Congress explicitly required that s: significant preferences for minoriry applicants be
incorporated into any random selection licensing scheme. In West Michigan
Broadcasting Co., the court stated that the passage of that legislation must be

viewed as Congressional approval for the Commission's minority ownership promotion
policies and confirmation of the factual bases of those policies' remedial nature.

See 735 F.2d at 615-16. In this regard, the Conference Report contained a specific

Congressional finding that "the effects of past inequities stemming from racial and
ethnic discrimination have resulted in a severe underrepresentation of minorities in
the media of mass communications, as it has adversely affected their participation
in other sectors of the economy as well.” H.R. Conf. Rep. 97-765, 97th Cong., 2d
Sess. 43 (1982), reprinted in 1982 U.S. Code. Cong. & Adm. News 2237, 2287. See
also West Michigan Broadcasting, 735 F.2d at 603 n.5. Further, the Conference

14/ We hereby direct the Mass Media Bureau to act as expeditiously as possible upon

the application (File No. BALCT-840629KS) by which Faith seeks authority to assign
the license of Station WHCT-TV to Astroline.
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Report cited our 1978 minority ownership policy statement and the Report on M
Ownership in Broadcasting, as evidence of the need for the type of preferenti
treatment of minorities contained in the legislation. 1982 U.S. Code Cong. &

News 2237, 2288. Thus Congress, which has the broadest remedial power of any
governmental entity, 15/ has recognized the need for and approved the impleme
of the minority ownership policies set forth in the 1978 policy statement. W
therefore must reject Shurberg's arguments against our distress sale policy.

15, After having reviewed Faith's Petition for Special Relief file
June 28, 1984, pleadings filed in relation thereto, and all the pertinent dat
this docket, we have determined that the proposed sale of Station WHCT-TV fro
to Astroline Communications Company Limited Partnership (Astroline) complies
principle with our distress sale policy. See Statement of Policy on Minority
Ownership of Broadcasting Facilities, 68 F.C.C. 2d 979 (1978), as revised, 92
2d 849 (1982). The relevant assignment application (File No. BALCT—840629KS)
still be reviewed by the Mass Media Bureau. In this Memorandum Opinion and 0
we deal only with the question of whether Faith's proposed distress sale of §
WHCT-TV meets the basic requirements for a distress sale; other aspects of th
assignment application involving Astroline's basic qualifications will bdbe det
by the Mass Media Bureau pursuant to its delegated authority. 16/ With regard
basic requirements for a distress sale, Shurberg contends that Astroline is n
controlled by a minority group member and that Station WHCT-TV has not been p
evaluated for purposes of determining an appropriate distress sale price. As
shall explain, Shurberg's arguments are without merit.

16. Astroline is a limited partnership comprised of two general pa
and one limited partner. Kichard P. Ramirez, an Rispanic~American, 1s a gene:
partner with a twenty-one percent ownership interest and a seventy percent vo
interest in Astroline. WHCT Management, Inc., a corporation, is also a gener
partner with a nine percent ownership interest and a thirty percent voting in
in Astroline. 17/ Astroline Company, which 1s an investment company separate
. distinct from Astroline Communications Company Limited Partnership (Astroline;
the limited partner and holds seventy percent ownership in Astroline. Astrol!
explains that its two general partners have complete authority over its affaia
vote in accordance with their respective partnergship interests. Although Ast:
Company will provide Astroline with $500,000 by means of a capital contributic
loan or a combination of the two, Astroline Company and Astroline have stated
Mr. Ramirez' ownership interest in Astroline and his voting control over Astrc

15/ Pullilove v. Klutznick, 448 U.S. 448, 483 (1980).

16/ Shurberg has made several allegations to the effect that Faith has failed
comply with relevant Commission rules and policies since the time its renewal
application for Station WHCT-TV vas designated for hearing. Even {f the alleg
are assumed to be true, they would not prevent us from approving the distress
herein and do not require any action by us at this time, since the renewal
applicant’'s qualifications are not a relevant consideration in a distress sale
situation. If the distress sale proposed herein is not effectuated and a
comparative renewal proceeding ensues, Shurberg is free to raise any of these
allegations in that proceeding.

17/ Astroline has also expressed its intention to transfer 4 of Astroline's
ownership (4/9ths of WHCT Management, Inc.'s 9% interest) to minority group nme
in order to increase the total minority group interest in Astroline to twenty-
percent.
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average out to $6,500,000. Thus the proposed sale price, $3,100,000, is well below

the ceiling we have set for distress sale prices, namely 75 percent of the average
fair market value. 21/

20.

ACCORDINGLY, IT IS ORDERED, That:

(a) the Petition for Extraordinary Relief filed April 19, 1984, by
Shurberg Broadcasting of Hartford, Inc. IS GRANTED to the extent
indicated in this Memorandum Opinion and Order and IS DENIED in all
other respects;

(b) the Petition for Special Relief filed June 28, 1984, by Paith
Center, Inc., IS GRANTED subject to the conditions set forth in

paragraph 12, supra;

(c) the Mass Medfa Bureau SHALL ACT AS EXPEDITIOUSLY AS POSSIBLE on
the application (File No. BALCT-840629KS) by which Faith Center, Inc.
seeks authority to assign the license of Station WHCT-TV to Astroline
Communications Company Limited Partnership;

(d) the Petition for Expedited Processing filed June 28, 1984, by
Faith Center, Inc. and Astroline Communications Company Limited
Partnership and the Supplemental Motion for Expedited Processing filed
October 24, 1984, by Astroline Communications Company Limited
Partnership ARE GRANTED to the extent indicated in this Memorandum
Opinion and Order and ARE DISMISSED as moot in all other respects;

(e) the Motion for Acceptance of Late-Filed Reply Comments filed
August 3, 1984, by Astroline Communications Company Limited
Partnership and the Motion to Accept Late-Filed Reply Comments filed
Auvgust 3, 1984, by The Department of Communications of the Capital
Region Conference of Churches, the Management Team of the Christian
Conference of Connecticut and Sherman G. Tarr ARE GRANTED;

(f) the Reply Comments filed August 16, 1984, by Interstate Media
Corporation ARE DISMISSED as an unauthorized pleading; and

(g) the Motion to Strike filed September 6, 1984, by Faith Center,
Inc. IS GRANTED to the extent indfcated in footnote 2 herein and IS
DENIED in all other respects.

appraisers of WHCT-TV specifically considered the cost of such equipment in their
1981 appratsals. See paragraph 8 of our Order in Faith Center, Inc., FCC 83-448,
released September 30, 1983.

21/ The settlement agreement entered into between Astroline and Citizens in
connection with the assignment of Station WHCT-TV's license and filed with us on
July 27, 1984, and the Petition for Specifal Relief filed by Media Access Project

(MAP) on July 23, 1984, by which MAP seeks our approval of the reimbursement

provisions of that settlement agreement, will be considered in a subsequent order.
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21. IT IS FURTHER ORDERED That, if Paith Center, Inc. and Astroline

Communications Company Limited Partnership fail to effectuate the assignment of
Station WHCT-TV's license in accordance with the conditions set forth in paragraph

12, supra:

(a) Faith Center, Inc.'s renewal application (File No. BRCT-348) IS
RETURNED to the processing line;

(b) PFaith Center, Inc. IS REQUIRED to file a supplemental renewal
application for Station WHCT-TV for the license period of April 1,
1984 through April 1, 1989 within 30 days after the relevant condition
set forth in paragraph 12, supra, is not satisfied; and

(c) applications which are mutually exclusive with Paith Center,
Inc.'s renewal application for Station WHCT-TV, as supplemented, MAY
BE FILED during a 90~day period following the filing of the
supplemental renewal application for Station WHCT-TV and WILL RE
DESIGNATED FOR HEARING with the renewal application for Station WHCT-
TV and the mutually exclusive application of Shurdberg Broadcasting of
Hartford, Inc. (File No. BPCT-831202KF).

FEDERAL COMMUNICATIONS COMMISSION

William J. Tricarico
Secretary
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SBH Exh. 71

PEABODY & BROWN

A PARTHERSHIS WICLLIOWG PROFTS SIONAL CORPOMUTIONS

ONE BOSTON PLACE
BOSTON, MASSACHUSETTS O2108

(6IN 723-8700 CABLE ADDRESS "PECABODYS
TELLX UMBER 951019

September 11, 1985

FEDERAL EXPRESS

Thomas A. Hart, Jr., Esqg.
Baker & Hostetler

818 Connecticut Avenue N.W
Washington, D.C. 20006

Dear Tom:

This will confirm that the following transfers of Partnership
Interests in Astroline Communications Company Limited Partnership
have been completed as of the dates indicated:

Transferor Transferee $ Interest

Date & Capacity & Capacity Transferred

8/14/85 Astroline Company Martha Rose 6%
Limited Partner Limited Partner

B/16/85 Astroline Company Thelma N. Gibbs 6%
Limited Partner Limited Partner

9/6/85 WHCT Management, Inc. Don O'Brien 1%
General Partner Limited Partner

9/6/85 WHCT Management, Inc. Terry Planell 1%
General Partner Limited Partner

9/6/85 WHCT Management, Inc. Danielle Webb 1s
General Partner Limited Partner’

9/10/85 WHCT Management, Inc. Thomas A. Bart =~ 1%
General Partner Goner;l P er '

As you know, the transfers to Don /0 'B cn Terry Planell and
Danielle Webb are subject to certain, ck rightl of WHCT .
Management. Copies of the agreements- se! ing forth those rights. -
(to be filed next week as an amen t o the Ownership Report):
will be sent to you shortly. I htVe ov;ﬂodcanqk Whitley with

the addresses of each t:anafe:ggw ~: O
/,/) ’ ! ° =
A = DEPOSITION
S EXHIBIT
RN ’ (02
- 1-2.-4/ A







PEABODY & BROWN

Thomas A. Hart, Jr., Esg.
September 11, 1985
Page Two

I am enclosing for your reference a chart showing the ownership
of the Partnership following the transfers referred to above.

I understand that you will file an Ownership Report with the
FCC regarding the above transfers in accordance with applicable
requirements by Friday, September 13 at the latest.

Please call if you have any questions.

Yours truly,

C s> [as

Carter S. Bacon, Jr.

CSB/aa
Enclosures /

cec: Richard P. Ramirez
Jack W. Whitley
Herbert A. Sostek
fred J. Boling, Jr.
William C. lLance




ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP

General Partners

Richard P. Ramire:z

c€/0 Astroline Communications
Company Limited Partnershap
18 Garden Street

Hartford, CT 061058

WHCT Management, Inc.
231 John Street
Reading, MA 01867

Thomas A. Hart
1862 Ingleside Terrace, N.W.

Washington, D.C. 20010
Limited Partners

Astroline Company
231 John Street
Reading, MA 01867

Martha Rose and
Robert Rose as
Joint Tenants

18 Morgan Street

Wenham, MA 01984

Thelma N. Cibbs
2278 South Ocean Blvd.
Palm Beach, FL 33480

Don O'Brien

c/0 Astroline Communcations
Company Limited Partnership
18 Garden Street

Hartford, CT 06105

Terry Planell
c/o Astroline Communictions
Company Limited Partnership

) 18 Garden Street

Hartford, CT 06105

Danielle Webb

c/0 Astroline Communications
Company Limited Partnership
18 Garden Street
Hartford, 'CT 06105

Schedule A

Capital
Contribution

$ 210

$ 50
S 10
$440,616
$ 30,042
$ 30,042
$ 10
S 10
$ 10

Percentage
Interest

21%

Y 4
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SBH Exh. 72

PEABODY & BROWN

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
ONE BOSTON PLACE
BOSTON, MASSACHUSETTS 02108

{617) 723-8700 CABLE ADDRESS "PEABODYB"
TELEX NUMBER 951019

October 2, 1985

Thomas A. Hart, Jr.

Baker & Hostetler

818 Connecticut Avenue N.W.
Washington, D.C. 20006

Dear Tom:

Enclosed are copies of the Agreements relating to the 1%
limited partnership interests recently transferred by WHCT
Management, Inc., to three employees of Astroline Communications
Company.

It is my understanding that the enclosed Agreements will be
filed as exhibits to the ownership report filed with the FCC on
September 13.

Please do not hesitate to call shguld you have any gquestions.

Yours truly,

Carter S. Ba¥dn, ¥Wr.

CSB/aa
Enclosures

Federul _Communications Commission

- .- Exhibit ! IZL '

Preseated \Sh\/b(bb(s E)ro MCQ,SJ(\%

cc: Herbert A. Sostek
Jack Whitley —

3 '
(with encl's) Docket N

[ Idvniified ......
Disposition Received __ﬁ.___g %__.
Rejected :
Romnun C;ﬂDDVWJ/ FkD\/Vwﬁi;
Dato Q’fb qQL~
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In CLEVELAND, OHIO
3200 NaTiOnaL CITY CENTER
CLEVELAND, OHIO 44114
(218) 821-0200
TWX 810 a2t 8375

In COoLumBus, OHIO
635 EAST STATE STREET
CoLumeus, OHIO 43215

(81a) 2281341

In MaRYLAND
S000 SUNNTYSIDE AVE. SUITE 301
BELTSVILLE. MARYLAND 20703
(301) 8374104

WRITER'S DIRECT DIAL NO.:

202861~ 1658

Mr. Richard P. Ramirez

General Partner

Astroline Communications Company

18 Garden Street

Hartford, CT 06105

Gentlemen:

Enclosed please find a copy of a Public Notice
filing the construction permit ap-
plication to modify the facilities of WHCT-TV which was

April 1,
March 25, 1986.

1986 accepting for

BAKER & HOSTETLER
ATTORNEYS AT LAW
WASHINGTON SQUARE,SUITE 1100
1080 CONNECTICUT AVE., N.W.
WASHINGTON, D.C. 20036

(eo2) 861-1300
TELECOPIER: (202) 466-2287 U
14
TELEX 650-233-72768 !

April 18, 1986

Herbert A.
President

SBH Exh. 73

in DeEnveR, COLORADO
SUITE 1100, 303 EAST 17T AvENnuE
DenvER, COLORADO 80203
(303) 881-0800

IN ORLANDO, FLORIDA
137+ FLOORM BARNETT PLAza
ORLANDO, FLORIDA 32801
(303) 841k

IN VIRGINIA
437 N. LEE STREET
ALEXANDRIA, VIRGINIA 22314
(703) 85491204

Sostek

Astroline Company
231 John Street
Reading, MA 01867

released on

filed on

I will keep you posted of any new developments

regarding this filing.

Also enclosed is a recent  Order from the Federal
Communications Commission ("FCC") concerning contracts, agreements
and understandings which should be kept on file at the station and
made available for inspection upon request by the FCC. It is not
necessary to include these documents in the public file.

If you have any questions regarding these matters or require
further clarification, please give me a call.
Sincerely,
Thomas A. Hart, Jr.
Enclosure
TAH/tdh Fec.ral C>mmunications ‘.Com.m'islioa
Do i — Exhibir - . . ,7
frese &\M\O{MVB %(DNL&L&_E!%E
\L !
v ldemih.d -
LDip 1w )ﬂbcoivod Q. a'\{ %E
Rejected
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Before the
FEDERAL COMMUNICATIONS COMMISSION
washington, D.C. 20554

3503
In the Matter of )
Oversight of the Radio ;
and TV Broadcast Rules )
ERRATUM

Released: April 18, 1986

In the above captioned Order, released March 7, 1986 and published in the
Federal Register on March 24, 1986 at 51 FR 9963, there was an error In
paragraph 10 of the rules Appendix pertaining to revision of Section 73.3613.
The correction of the error, as published in the Erratum on April 9, 1986,
was incomplete.

it is corrected to -read:

10. 47 CFR 73.3613 is amended by removing paragraphs (a)(Z)IE}servéa ,
:d}]and (a) (6) Reserveﬂ and redesignating paragraphs (a) (3)

and (a)(4) as (a)(2) and (a)(3) respectively; and revising paragraph (d)

. to read as follows:

(a) (5) [Reserve R

§73.3613 Filing of contracts

* * * * *

(d) The following contracts, agreements or understandings
need not be filed but shall be kept at the statiop and made
available for inspection upon request by the FCC: Contracts
relating to the sale of broadcast time to “time brokers'' for
resale; subchannel leasing agreements for Subsidiary
Communications Authorization operation; franchise/leasing
agreements for operation of telecommunications services on the
TV vertical blanking interval; time sales contracts with the
same sponsor for 4 or more hours per day, except where the
length of the events (such as athletic contests, musical
programs and special events) broadcast pursuant to the
contract is not under control of the station; and contracts
with chief operators.

FCDERAL COMMUNICATIONS COMMISSION

William J. Tricarico
Secretary

BH 0858




