


, SBH Exh. 70

BAKER & HOSTETLER
ATTORNEYS AT L.A._

WASIIUI'OTON SQtlARE, StllTE 1100

IN C'-EVELANO,O~·..O

3200 NAT'ONAL CITY CENTER

CLEVI:LAND, OHIO ...... 11.

(218) 8.'-0200

TWA .'0 4 •• a,J,7a

I" COLU".US,OH'O

65 EAST STATE ST..EI:T

COLU".US ,0'410 43215

'81.) "8-'$.'

WRITER'S DIRECT DIA.L NO,:

(202)88'-1658

VIA ZAP MAIL

1050 CO:N:NECTJCtlT AVE.,N.W.

WASHINGTON,D.C. 20036

(-l HI-leoo

TEUCOPJE. (_) 466-8387

TELEX 6110' 8311-7876

May 24, 1985

IN DENVER,COLORAOO

SuITE 1100 ,303 tAsT I"'" A.YDlUE

DENVER,COLCIOAOO 60203

(aoa) ••"0800

h. OltLANl:lO."LOIt.OA

13·" "LOOR B .....NETT PLAZA

OltLA"OO.I'LO"'OA 3260'

(305) .4"'"'

William Lance, Esquire
Peabody & Brown
One Boston Place
Boston, MA 02108

Mark Oland, Esquire
Schatz & Schatz, Ribicoff & Kotkin
One Financial Plaza
Hartford, CT 06103

Re: Shurberg Broadcasting of Hartford, Inc. v. Federal
Communications Commission, 84-1600 (D.C. Cir. 1985)

Gentlemen:

'~
Thoma~ A. Hart, Jr.

Enclosed for your review is a draft of Astroline Com
munications Company Limi ted Partnership's brief, as an inter
venor, in the above-referenced matter. If your schedule
permits, I would appreciate it if you, pr someone. in your
office, could take a look at the brief over the next few days.
I have also enclosed a copy of the ~deral ~ommunications
Commission's Memorandum Opinion and ,Ordel, ~CC 84-613 (re
leased December 7, 1984) from which/siBH see~s appeal.

,/ ", . ./ .
The brief is due on Thursday, M;IY 30, '1985.( Therefore, all

suggestions should be received in',my (ij'ffi.oe 110 later than 3: 00
p.m. on Tuesday, May 28, 1985., 1 wifl Qe wdr~{hgon the facts
and other sect ions of the brief, over ~e~e.t!kencL /'Thank you for
your assistance in this matt~f. " Please let me" hear from you
soon; in the meantime, I reiai~~ "

/ <' ~:.

.f Sincerely,
"~'"

Enclosures
cc: Herbert A. Sostek {w/encl.}

Walter A. Stringfellow, Esq. {wiener.}

,-
"

BH 1160





IN THE

UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

NO. 84-1600

SHCRBERG BROADCASTING OF HARTFORD, INC.

Appellant,

v.

FE~E~.L CO~~U~ICATIONS CO~~ISSION

Appellee.

On Appeal From An Order Of
The Federal Co~~unications Commission

BRIEF FOR INTERVENOR
ASTROLINE COMMUNICATIONS COMPANY LIMITED PART~ERSHIP

Thomas A. Hart, Jr.
Lee H. Simowitz
Meri1yn M. Strai1man
BAKER & HOSTETLER
1050 Connecticut Avenue, N.K.
Washington, D.C. 20036
(202) 861-1500

Attorneys for Intervenor Astroline
Communications Company Limited
Partnership
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The undersigned, counsel of record for Astro-

~RTIFICATE RE~~~R~~ ~; RULE 8(c) OF THE GENERAL RULES
; THE UNITEQ STATES COURT OF APPEALS FOR THE DISTRICt :£!"
j COLUMBIA CIRCUIT
I
L-

OF

line Communications Company Limited Partnership, Intervenor

in support of Appellee, certifies that the following listed

parties including Intervenors, appeared in the proceedings

below before the Federal Communications Commission:

Appellant:

Shurberg Broadcasting of Hartford, Inc.

Intervenors {in support of Appellee) :

Astroline Communications Company Limited
Partnership

Department of Communications of the Capital
Region Conference of Churches, The
Communications Management Team of the
Christian Conference of Connecticut and
Sherman G. Tarr

~on-interv~ni~g parties filing below in support of Appellee's

position:

Faith Center, Inc.

Other n~n-intervening parties filing below:

Interstate Media Corporation

These representations are made in order that jUdges

of this Court, inter alia, may evaluate possible dis-

qualifications or recusal.

Thomas A. Hart, Jr.
Attorney of Record for Astroline

Communications Company Limited
Partnership
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I. SBH HAD NO RIGHT TO COMPARATIVE CONSIDERATION
WITH FAITH CENTER.

.,.~,..... .
5/24/85

SBH's claim is founded on the premise that, under

Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945), it had an

absolute statutory right to a comparative hearing against Faith

Center. SBH has no such right. SBH's application' arrived in the

middle of a properly initiated non-comparative renewal proceeding

for the purpose of determining whether Faith Center was qualified

to hold the license for WHCT-TV. The absence of any "window" for

competing applications on December 2, 1983, the date SBH filed

its application, rests on the Commission's interpretation of its

own procedural orders an interpretation that this court has

repeatedly held deserves judicial deference.

A. Faith Center's ongoing non-comparative
renewal and distress sale proceeding
complied in all respects with the FCC's
specific procedures regulating renewal
proceedings.

The FCC, pursuant to the Communications Act of 1934, as

amended (the "Communications Act"), 47 U.S.C. §§ 151 et ~

(1982), has provided specific procedures for processing renewal

applications. A licensee must file a renewal application "not

later than the first day of the fourth full calendar month prior

to the expiration date of the license sought to be

renewed •••• " 47 C.F.R. §73.3539(a) (1984). An application for

a new broadcast station license which is mutually exclusive with

an appli~ation for renewal of an existing station must be filed

by the end of the first day of the last full calendar month of

the expiring license term. 47 C.F.R. §73.35l6 (e) (1984). Section

73.3516(e) of the Commission's Rules is referred to as the "cut-
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off" rule. See City of Angels Broadcasting, Inc. v. FCC, 745

F.2d 656, 662 (D.C. Cir. 1984). The cut-off rule provides for

only a three-month "window" during which competing applications

may be filed against renewal applications and prohibits

acceptance of mutually exclusive applications at any other

time).!

No "window" opens, however, when a licensee is involved

in renewal hearings, because the licensee is not required to file

a renewal application until the hearing is terminated.

It has been long standing Commission policy that,
when an application for renewal of license is
designated for hearing, the applicant is not
required to file another renewal application for
the station until completion of the hearing and
the issuance of a final decision on the
application . . .

Corrmittee for Open Media v. FCC, 543 F.2d 861, 864 n.15 (D.C.

Cir. 1976), citing Chronicle Broadcasting Co., 41 F.C.C. 2d 14

(1973). Although protracted proceedings may indirectly result in

extending a license beyond its normal expiration date, such con-

sequences are anticipated by the Communications Act. 47 U.S.C.

§307(c) (1983). The only time restriction imposed by the Communi-

cations Act is a limitation upon the period for which the Comrnis-

sion itself may grant a license. Id. Courts have consistently

1/ "The cut-off rule basically serves two purposes. First, it
advances the interest of administrative finality: t There
must be some point in time when the Commission can close the
door to new parties to a competitive hearing or, at least
hypothetically, no licenses could ever be granted.' Second,
it aids timely broadcast applicants by granting them a 'pro
tected status' that allows them to prepare for what often
will be an expensive and time-consuming contest, fully aware
of the competitors they will be facing." Id. at 663 (cita
tions omitted).
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held that this 1:mitation is on the Commission's award of a li-

cense and not on the duration of the licensing proceeding itself,

for:

, [p1ending any hearing and final decision on' a
renewal application 'and the disposition of any
petition for hearing • the Commission shall
continue such license in effect' obViously,
beyond the maximum term for which the
Commission could award it, if necessary. Thus
Congress made specific provision for licenses
involved in the renewal process, and unambiguously
decreed that they be maintained in operation until
'final decision' on the question of renewal.

Moreover, {Section 307 (c) 1 requires
licensees to file renewal applications only
'[u]pon the expiration of [a] license.'

Committee for Open Media v. FCC, 543 F.2d at 866-67. (quoting 47

u.S.C. §307 (c)).

In 1980, When Faith Center's license carne due for

renewal, the Commission designated its license for a non-

comparative renewal hearing, thus obviating the need for Faith

Center to file a supplemental renewal application until the hear-

ing was resolved. At the same time, the Commission authorized

Faith Center to seek a qualified minority purchaser to whom its

license could be assigned under· the terms of the Commission's

distress sale policy. In re Application of Faith Center, Inc.,

83 F.C.C.2d 401 (1980}i Statement of Policy on Minority Ownership

0: Broadcast Facilities, 68 F.C.C.2d 979 (1978). Unless the Corn-

mission terminated the renewal hearing and required Faith Center

to file a supplemental renewal application, no "window" for cornpet-

ing applications would open in the normal course of the proceed-

ing, as that course is defined by the Communications Act and this

Court's decision in Committee for Open Media. There was thUS no
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"window" open for competing applicants when SBH filed its

application on December 2, 1983, and SBH had no statutory right

under Ashbacker Radio Corp. v. FCC, 326 u.s. 32; (1945) to trans-

form the noncomparative hearing then in progress into a compara-

tive hearing.

B. SBH's arguments that a "window" for
competing applicants opened in December
1983 are groundless.

Through an ingenious -- but spurious argument, SBH

attempts to bootstrap its way into the status of a comparative

applicant with full statutory Ashbacker rights. This argument is

not identi fied as such in SBH' s brief; rather, SBH' s pivotal

assertion is imbedded in SBR's description of what it calls "The

Administrative Background." SBH Br. 4.

On September 30, 1983, the COIl'.mission authorized tr.e

second of Faith Center's three attempts at a distress sale, to

Interstate Media Corporation ("IMC"). In re Application of Faith

Center, Inc., 54 Rad. Reg. (P&F) ~d 1286 (1983). In approvir.g

that distress sale, the COIl'.mission pronounced the proceeding

"terminated" (id. at 1290) but subject to two conditions sub-

sequent, both of which were essential:

[W}e shall grant Faith'S current Petition for
Special Relief, subject to the conditions that IMC
is found fully qualified to be a Commission
licensee as a result of the Mass Media Bureau's
review of the assignment application, and that the
contemplated assignment is in fact consummated
within 90 days of the Bureau's grant of the
assignment application becoming final. Should
either of these conditions not be met, this
proceeding will return to its status prior to the
filing of Faith's Petition for Special Relief.
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Id. at 1290 (emphasis added). Seizing on the word "terminated,"

and ignor ing the fact that the conditions subsequent were not

fulfilled -- IMC did not complete the assignment -- SBH asserts:

The "window l1 for competing applications for
Connecticut broadcast licensees opened on
December 1, 1983. As of that date the Faith
Center/IMC application was still pending, and the
Station WHCT-TV "hearing" had been terminated.
S8H filed its competing application on December 2,
1983, with the understanding that it would be
entitled to comparative consideration against
Faith Center or IMC, as well as any other
applicant which might file during the three-month
"open window l1 period.

SBH Br. 5-6.

But contrary to SBH's claim, the hearing had not been

"terminated" and no window opened to receive its application. In

its Clarification of Distress Sale Policy in October 1978

("Clarification"), 44 Rad. Reg. (P&F) 2d 4;9 (1978), the Com-

mission expressly anticipated that assignments pursuant to this

policy would not always be aChieved: "In the event a licensee's

exploration of (or application for) distress sale relief is

unsuccessful, • . ., the suspended qualification hearing will be

resumed." Id. at 480, n.2 (emphasis added). At no point in a

distress sale proceeding, however, is the hearing status of an

applicant's renewal application terminated in order to open the

door to competing applicants. If the Commission's conditional

grant of authority to assign a license pursuant to the distress

sale policy could have the effect of opening the door to compet-

ing applicants pending the outcome of the conditions to the

grant, the possibility recognized by the Commission of resuming

the basic qualifications hearing if the proposed sale is un-

successful would be foreclosed.
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Once a renewal application is designated for a non-com

parative hearing on basic qualifications issues and a distress

sale is authorized, the proceeding is simply suspended -- not

terminated -- until the distress sale proceeding is completed or

the hearing is resumed and a resolution of the issues designated

in that proceeding is reached. See Clarification at 480. There

fore, When SBH filed its application, Faith Center's renewal

application for that broadcast facility was still in hearing

status, with no window for competing applications, pending the

outcome of the conditions to the September 30, 1983 authorization

for assignment of the license through a distress sale.

Having staked its claim to a nonexistent "window" in

~hich it filed its application, SBH then maintains that the

pendency of the Faith Center renewal proceeding could not empower

the Commission to reject SBH's application. SBH places

tremendous emphasis on the fact that the Commission never reached

the merits of Faith Center's renewal application. SBH Br. 18-21.

SBH argues in essence that the Commission could not exclude SBH

from the proceeding unless actual hearing activity were underway

directed at the merits of Faith Center's license renewal. SBH's

argument is erroneous for two reasons.

First, SBH's argument is circular. By the express

terms of the Commission's distress sale procedure, the distress

sale option is available only to licensees who are not yet

involved in renewal hea~ings. "[W]e will permit licensees whose

licenses have been designated for revocation hearing, or whose

renewal applications have been designated for hearing on basic

qualification issues, but before the hearing is initiated, to
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transfer or assign their licenses at a 'distress sale' price to

applicants with a significant minority ownersip interest. ". .
Statement of Policy on Minority Ownership of Broadcasting

Facilities, 68 F.C.C.2d 979, 983 (1978) (emphasis added; footnote

omitted). The Commission restricts the distress sale program to

licensees not yet involved in renewal hearings for strong reasons

of policy that have been su~~arized by this Court:

The imposition of this limitation on the excep
tion's availability will prevent a licensee from
proceeding into the hearings, evaluating the evi
dence against him, and deciding on that basis
whether to seek out a minority purchaser. In this
manner the Commission believes that its goal of
increased minority ownership can be promoted at a
minimum cost to deterrence.

Stereo Broadcasters, Inc. v. FCC, 652 F.2d 1026, 1028 (D.C. Cir.

1981). SBH's argument is thus perfectly circular: if a renewal

hearing on the merits had commenced, Faith Center would never

have been eligible for the distress sale program in the first

place.

Second, there was plenty of activity in the Faith

Center docket, all of it directed at Faith Center's attempts to

effect an acceptable and feasible distress sale. SBH never

explains (nor can it) why a renewal hearing on the merits should

permit the Commission to exclude competing applicants while an

active distress sale proceeding (in SBH's view) counts for

h . 2/not lng.- In fact, the Commission and its staff closely

2/ SBH asserts that "[t]his is not. . a situation where the
incumbent licensee has been struggling for years to demon
strate its qualifications to the Commission . n SBH Br.
19. But this manifestly is a situation in which the
licensee "has been struggling for years" to complete a
distress sale. SBH does not explain why one such proceeding
can be protected from latecomers but the other cannot.
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supervised Faith Center's attempts to aChieve a distress sale

throughout the proceeding. [record references] It is simply

untenable for SBH to maintain that competing applicants cannot

intrude on an active renewal hearing, but tpat applicants can

intrude on an active distress sale proceeding at will.

Finally, SBH unfairly attempts to tar the Commission

with the charge of being hostile to competing license applicants.

In fact, SBH itself was a latecomer to a proceeding in which -

despi te ample opportunity -- no competing applicants had Shown

the slightest interest. Faith Center's last previous license

application had been filed in 1977; no competing applicant filed

against its renewal application. In 1980, when Faith Center's

license again came due for renewal, the Commission solicited com

ments from the public as to the appropriate disposition of Faith

Center's WHCT-TV license. [citation) Although comments were

submitted, no one including SBH and its owner, Mr. Alan

Shurberg expressed an interest in filing a competing applica

tion for the frequency. The Comreission then commenced its non

comparative renewal proceeding and authorized Faith Center to

seek a distress purchaser. Two such purchasers came forward, in

1981 and 1982, but no one -- again including SBH or Mr. Shurberg

-- sought to interject a competing application. Only in December

1983, after any reasonable person would have concluded that there

was no interest in a comparative proceeding, did SBH appear with

its competing application. SBH and any other potential competing

applicants had ample opportunity long before to make their wishes

known to the Commission; they did not do so.
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C. The FCC acted within its administrative
discretion in continuing Faith Center's
non-comparative renewal proceeding
pending consummation of its distress
sale to Astro1ine.

The FCC has wide discretion in designing its own

procedures. City of Angels Broadcasting, Inc. v. FCC, 745 F.2d

656, 664 (D.C. Cir. 1984) .11 "Section 4 (j) of the Communications

Act of 1934, 47 U.S.C. § 154(j), proclaims that the FCC 'may con-

duct its proceedings in such manner as will best conduce to the

proper dispatCh of business and to the ends of justice. '" Id.

In City of Angels, this Court upheld the FCC's denial

of an applicant's request to intervene in an ongoing comparative

proceeding. Much like SBH in this case, the applicant requested

to have its mutually exclusive application accepted and given

comparative consideration along with other comparative applicants

even though it was filed long after the "window" for filing com-

peting applications had closed. Yet, in contendir.g that its 1983

application should have been accepted for :i1ing, SBH goes even

farther than the applicant in City of Angels -- not only does SBH

request to have its untimely application accepted, it contends

that an ongoing non-comparative proceeding should thereby be

transformed into a comparative proceeding so that SBH could be

given comparative consideration.

See ~' MCI Telecommunications Corp.v. FCC, 712 F.2d 517,
533 (D.C. Cir. 1983): Western Union Telegraph Co. v. FCC,
665 F.2d 1112, 1121, & n.13 (D.C. Cir. 1981); Nader v. FCC,
520 F.2d 182, 195-97 (D.C. Cir. 1975).
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SBH's argument would require this Court to overturn the

FCC's interpretation of its own September 30, 1983 order, and to

find that it committed reversible error in not opening a "window"

for filing against Faith Center. In its Memorandum Opinion and

Order ("~") under review in this case, the Commission clearly

interpreted its prior order of September 30, 1983, explaining

that Faith Center's renewal had not been granted, but that it was

only granted conditionally, pending consummation of a distress

sale. MO&O at 3. The Commission stated: "There was no

requirement that Faith file a renewal application for the period

of 1984 through 1989, since Faith's 1977 renewal application was

and remains in hearing status and competing applications cannot

be filed until the proceeding has been terminated." Id.

This court's review of the Commission's construction of

its own prior order is limited. The court may not overturn an

agency's interpretation unless there are compelling indications

that it is \oJrong. City of Angels, 745 F.2d at 661. Whether

there may be other reasonable interpretations of an order in

addition to that expressed by the Commission is irrelevant. This

court should only examine whether the Commission's interpretation

was reasonable under the circumstances. If it was, then the

Commission's interpretation should be upheld. See also

Tele-Media Corp. v. FCC, 697 F.2d 402, 420 (D.C. Cir. 1983).

If the Commission's own interpretation of its order is

upheld, as it should be, then Faith Center's renewal proceeding

was a non-comparative proceeding from its inception. Whether to
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transform it into a comparative proceeding was a decision left to

the discretion of the Commission which, for the. reasons fUlly

explained infra, denied SBH's request.

II. THE COMMISSION'S ORDER IS CONSISTENT WITH THIS
COURT'S DECISION IN NEW SOUTH MEDIA.

SBH contends that this Court's decision in New South

Media Corp. v. FCC, 685 F.2d 708 (D.C. Cir. 1982) deprived the

Commission of the discretion to do anything except halt the Faith

Center distress sale proceeding and commence a comparative pro

ceeding whose only participants would be SBH and Faith Center. if

4f "The Commission cannot seriously argue that . . . New South
Media did not compel it to accept and consider SBH's
application in a consolidated comparative hearing with that
of Faith Center." SBH Br. 22. "[T]he Commission would
again ignore SBH's right to sole comparative status as
against Faith Center "SBH Br. 46 (all emphasis
added) .

7LHS6PP (l)
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To the contrary, the Corr~ission chose a course of actior. that

was entirely consistent with the New South Media decision, ar.e

SBH's reliance on that case is misplaced.

license

proposed

licenses

In New South Media, the Commission reopened prior

rer.e .....als for thirteen RKO broadcast stations, a::e

to adjudicate RKO's qua~ifications to retain its

in a single nor.comparative renewal proceeding. . , ,K ... _

corr.peting applicants for the thirteen licer.ses would be kept at

bay until the noncomparative proceeding ran its course, whe~e~er

that might be. "The Commission has placed a freeze on their

[corrpeting] applications, and it is unclear when the freeze ~ould

tha...... " 685 F.2d at 717. This Court reversed the Commission

because it had "not adequately accounted for an action destinee

to prolong by no~ths and in some cases even years licensee RKC's

irr.rr.u;"'.it~· :rorr. co;.,petitive chal:enge and corr,parative e'..a1uatior:."

Ie. at 715.

The differences bet~een the case under revie~ and Kew

South Media are far more significant than any si~ilarities.

First, at the most elementary level, this case does not involve

an indeterminate freeze on competing applications. Faith Center

had been unable to consummate two previous distress sale

proposals, and the Commission ruled that if the assignment to

Astroline also failed, Faith Center would be promptly required to

file a supplemental renewal application, thus opening the way for

(footnote continued)
again ignore SBH's right
against Faith Center
added) .

to ' sole
" SBH

comparative status as
Br. 46 (all emphasis
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any competitor who wished to file an application. ~ at 6.

The Commission's order thus had two possible outcomes, both 0:

which would have activated the normal comparative hearing process

-- ir.~ediately (if the Astroline assignment fell through) or on

the ordinary three-year cycle (if Astroline cons~ated the

purchase). In no event would the Faith Center license have bee~

relegated to the indefinite limbo that this Court fo~~~

unacceptable in Ne~ South ~edia.

Second, a cistress sale proceeding is a bona fiee

re~ewal proceeding. A successful distress sale proceedi~g

results in the renewal of the license in question, not for the

incumbent's own use but solely for the purpose of assigning t~e

renewed license to a qualified minority purchaser. In New South

~edia, by contrast, the renewal "heari~gs" at issue were heari~gs

in name only, with ~othing to be resolved or even begu~ until t~e

co2-lateral proceeding on R.'I(O's qualifications was finishec (".

no re~e~al hearing cngoing at the COIT~issicn, no

evidence-taking underway, no proceeding in midstream or eve~

launched." 685 F.2d at 716). But a distress sale renews a

license, and serves the publ ic interest, just as surely as a

com?arative hearing does -- by divesting the renewed license frc~

an incumbent whose qualifications are in serious doubt, and by

assigning that renewed license in a manner that increases

divesity of programming and ownership.

Third, the order under review did not insulate a

dubious incumbent from license competition. In New South Media,

RKO reaped an undeserved benefit because the indefinite freeze on

competing appl ications allowed it to retain its 1 icenses, free
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!~cm challenge, for extended terms. Here, the COi.~ission's order

removed the questionable licensee as quickly and directly as pos

sible. The order under review did not permit Faith Center to sit

on its license; the order required Faith Center to give it up.

Fourth and fina::y, the New South Media decision gives

poV.'er ful (e~en decisive) weight to the public interest in

"lice~se comFetition that normally propels a licensee to bet~e:-

broadcasting." 68 - F 2d ~'€ t' r • ~ f 0~ . at '. , quo 1ng _o~~_t_ee or pen
.., _.
.. e:::.a

v. FCC, 543 F.2d 661, 873 (D.C. Cir. 1976). But no one coule

reasc~ably expect that Faith Center would be "propelled" to

better performance. Unlike the RKO licenses in ~ew South ~eeis,

who were vigorously defending their licenses and wanted to keep

thew, Faith Center wanted to exit, not to o!fer better perfor~-

ance. By eiecting a distress sale, it ackno~ledged that it had

~o rea! i S~ ic ho?e and no inte:-.t ion of retaining its 1 icens€:.

I~dee=, SEn i tse! f re :ers to "the ge:'1e=al agreement tha t Fa i '::-,

Center shou:e not remain a licensee." SBH Br. 19. The need for

a competitive spur to the incumbent that weighed heavily i:'1 the

Court's cecision in New South Media is therefore absent in the

case unde:- review.

In summary, in contrast to ~e...: South Media, in the

order under revie\y the Commission did not put an indefinite

"freeze" on competing applications, it did not allm..' the license

renewal proceeding to stagnate, it did not perpetuate Faith

Center's tenure, and it did no violence to the principle of

applying a competitive spur to incumbents' performance. In

simplest terms, the Commission suffered reversal in Nev.' South

~edia because its orders indefinitely avoided disposing 0: the
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question of license renewal. Here, the Commission's order

disposed of the license renewal in the quickest and most decisive

manner available.

THE CO~v.rSSION MADE A RATIONAL DETERMINATIO~ TO
ADVA~CE THE PUBLIC INTEREST IN BROAD~ASTING

DIVERSI7Y ~HAT SHOU~D NOT BE DISTURBED BY A
REVIEWING COURT.

As we have demonstrated in Sections ! and II, 53:-:

possessed no statutory right to transform this distress sa~€:

proceeding into a comparative proceeding. The Co~mission, aft€:~

weighing the nurr.erous competing policy considerations, allc..·;ec

Faith Center one last opportunity to complete a distress sale of

its television station before opening the license re~ewal

Frcceeding to competing appl icants. This process of rational

ba: a;iC ing , by wh ich the Cor..r.,ission manages its own docket ar.c

pursues :'ts statutory mandate, is precisely the kind 0: €:y.pe:::-t

agency determ:nation that reviewing courts are properly reluctant

to ov€:rturn.

SBH contends that the Commission's order should be

ove:::-~urned because (a) the Commission could not lawfully bala~ce

any other interests against SBH' s claimed 1'.shbacker right to a

comparative hearing, and (b) the Commission's distress sale

policy constitutes unlawful reverse discrimination and therefore

shou ld not have we ighed in the balance.

tions are erroneous.

Both of these conte:1-
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A. The COt!Uilission struck a reasonable balance
bet~een the interests served by a comparative
hearing and the interests in broadcasting
diversity served by the distress sale
procedure.

In contending that the Commission should have halted

the Faith Center distress sale proceeding and commenced a COIr.-

parative hearing in its stead, SBH isolates comparative hea~ir.gs

from the public interest goals that such hearings are intended to

serve. A comparative hear~ng is only one means of achieving tte

p~b:ic interest goals at the root of the Communications Act.

" [T] he I public interest standard necessa'I'ily in
vi tes reference to First Amendment pr inciples, "
Columbia Broadcasting System, Inc. v. Democratic
National Cor.unittee, 412 ti.S. 94, 122, 93 S. Ct.
2080, 2096, 36 L.Ed.2d ii2 (1973), and, in par
ticular, to the First Arr.endment goal of achieving
"the ~idest possible dissereination of information
from diverse and antagonistic sources," Associated
P~ess v. Vnitec States, {326 V.S. 1, 20 (1945»).

FCC v. Nat iona 1 Ci ti ze:;s COr.'ll!'.i t tee for Broadcasting, 436 l'. S .

:75, 795 (1978).

The CO~Dission crystallized these goals in its Pol icy•

Statement on CO~Earative Broadcast Hearings, 1 F.C.C.2d 393

(1965), ~hich accorded major significance to promoting diversity

of broadcast expression through diversity of broadcast cwnership.

"Diversification of control of the media of mass cOmIr.unication is

elevated in the 1965 Policy Statement to a factor of primary sig-

nificance . " Citizens Communication Center v. FCC, 447 F.2d

1201, 1207 (D.C. Cir. 1971).

In 1973, this Court instructed the Commission that the

public interest in diversification should be implemented by

increasing minority involvement in broadcast media ownership.
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It is consistent with the primary objective of
maximum diversification of ownership of mass com
munications media for the Commission in a compara
tive .license proceeding to afford favorable con
s idera tion to an applicant who, not as a mere
token, but in good faith as broadening community
represe~tation, gives a local minority group media
entrepreneurship.

TV 9, Ir.c. v. FCC, 495 F.2d 929, 937 (D.C. Cir. 19i3) (foot:;ote

omitted) .

The dea:-th of minority broadcast owners has cE:e:1 a

lor.gstancing obstacle to the pUblic interest goal of diversifica-

tion. "The extreme underrepresentation of minorities in the

o~uership of mass media broadcast facilities has been exte~s~vely

documented and no party here questions it." West Michigan Broad-

casting Co. v. FCC, 735 F.2d 601, 603 n.5 (D.C. Cir. 1984), cert.

cenied, u.s. 11geS) • Wi th this Court IS endo:-sement a::c

enco~:-ager::ent, tbe Co~iss ion has interpreted the public policy

fa,,"oring diversification to encompass advancing I:l:nor i t~'

o.,.:r;ership. " (0) ver the past decade the courts, the Commis s ion,

and the Congress have all concluded that promotion of minor-it]'.

o~ned brcadcast media facilities, where the minority owner will

be fully involved in broadcast management, as an important public

policy objective wi thin the FCC I S I public interest I mandate."

Id. at 607. l!.1

The Commission adopted the distress sale procedure in

1978 as an alternative to the lengthy and costly comparative

11/ Accord Garrett v. FCC, 513 F.2d 1056 (D.C. Cir. 1975): TV 9,
Inc. v. FCC, 495 F.2d 929 (D.C. Cir. 1973); Citizens Comrr.u
nications Center v. FCC, 447 F.2d at 1213 n.36.
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hearing process~ to be applied in limited ir.stances where a

distress sale will directly promote the public interest by

diversifying media ownership. Statement of Policy on Miner i ty

O~~ership of Broadcasting Facilities, 68 F.C.C.2d 979, gel

(1978). Licensees who are apprehensive that their licenses ~ight

net be re~ewed after a full evidentiary hearir.g are encourase= to

assign th£ir lice~ses to companies with significant m:~crit~

invo:veme~t. The distress sale procedure has a prove~ a~=

unchal~enged record of success. In the first four years of the

policy, 27 licenses were assigned to minority owners, thus

"contribut[ing] significantly to increased minority ownersh:p in

broadcasting." COMr.",ission Policy Regarding the AdvancelT;e~t of

~i~critv Ow~ersr.ip in Broadcasting, 92 F.C.C.2d 849, 852 (1982).

Despite the established, salutary public policies

ser";ed the distress sale proct:ec.ing, SBH contends

Cc~,issie:. was obligated to bri~g that proceeding to an irr~ediate

halt in oreer to accommocate SBH's demand for a comparative

hearing with Faith Center. 1£1 SBH argues that the mere

11.1 SBH argues that the mere filing of its application acto
matically prevented the Commission from continuing with the
distress sale proceeding already in progress. SBH relies on
a footnote to the Commission IS Clarification of Distress
Sale Policy, 44 Rad. Reg. (P&F)2d 479, 480 n.3 (1980): "Dis
tress sales are an option only where no competing applicant
is involved in the hearing. In comparative hearings the
Ashbacker rights of the challenger to a full administrative
comparison with the incumbent properly preclude departure of
the existing licensees from the administrative process."

SBH misinterprets the Commission's clarification, which was
issued to cope with .the particular and 1 imi ted problem 0:
licensees who were already involved in renewal hearings when

(footnote continued)
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of its application mandates a comparative hearing ane outweighs,

as a matter of law, not only considerations of diversificatio~ o~

progranming and ownership, but also the other interests cited by

the COr.'Uiii s s ion in its MO&O, inc 1uding "the rapid conclusion 0:

this rene~'al proceeding," the "swifttJ end· {ofl Faith Center's

ter.ure as a licensee of this station," providing "residen":!i; o~

the station's service area with a new licensee ~'hcse

qualificaticns are not in doubt," and the avoidance of "a le~g":hy

and expe~5ive comparative renewal proceeding." MO&O at S.

SBH maintains that it was "u:1lawful" for the COmIi.iss iO:1

to balance SBP.' s claimec. Ashbacker right to ccrr.parative COI:si-

deration against any and all other policy objectives. SBP. Br.

23-24. To the cor.trary, this Court has affirmed the Co~~issior.'s

po~er to balar-ce its own we~:-~ounde~ policies against the

asserted As~backer rights of app:icants for comparative hearings.

1:1 V;:VA, ::1c. (\.:L\"A-TV), Lyr:chburg, Va. v. FCC, 459 F.2d 1286

(D.C. Cir. 1972), this Court affirmed the Commission's refusal to

(footnote continued)
the distress sale procedure was initiatec.. The Commission
afforded such licensees an opportunity to invoke the dis
tress sale procedure, but only if no competing applica:1t was
already involved in the hearing, i.e., only if no compara
tive hearing was already underway:--Clarification, 44 Rad.
Reg. (P&F)2d at 479-480. Faith Center was in a noncompara
tive renewal proceeding when SBH attempted to file its
competing application; by its terms, the Clarification
applies only to comparative renewal hearings. Moreover, the
Commission had authorized Faith Center to invoke the
distress sale procedure in 1981, long Qefore SBH appeared on
the scene. The Commission thus did not authorize a distress
sale proceeding in the face of SBH's competing application.
Rather, SBH has tried to use an ostensible competing
application as a vehicle to interrupt a distress sale
proceeding already authorized and in progress -- a situation
to which the Clarification is wholl~' inapplicable.
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conduct a comparative hearing or. the basis of "the overriding

impact of the Commission's long-standing UHF protection policy,"

under which VHF stations were denied permission to enlarge their

coverage area if that enlargement would be detrimental to eRF

development. Id. at 1303. " (A]lthough the Co~~ission's reliance

on its ~HF protection policy in this context may to some exte;.~

be viewed as a limitation on Ashbacker, such a lirnitatio:: i:

clearly reasonable." Id. at 1304. ll/

Koting that Ashbacker itself recognized the Co~~is-

sio::'s discretion to limit the filing rights of competing aF~:i-

cants <326 D.S. at 333 n.9), the Commission has very recent~y

stated:

The Co~~ission traditionally has balanced an
applicant's right to a comparative hearing with
the public' 5 interest in having frequencies
occupied and operating. The Co~nission has
exercised this discretion over the years and
~imitec the filing rights of competing applicants
in order to provide certainty, to avoid dis
ruptions in the processing procedures for high
demand services or to further other cor-pel ling
public interest objectives.

In the ~atter of Sees. 73.3572 and 73.3573 Relating to Processing

0: Rl-: and TV Broadcast Applications, !-,jo'. Dkt. No. 84-750 (~ay 6,

1985) at 6-i.

11..1 SBH appears to take the position that the Commission rr.ay
refuse to entertain a comparative hearing application ~
if the application would interfere with the administration
of a proceeding already in progress. SBH Br. 12. This is
much too narrow: as WLVA, Inc. makes clear, the Commission
has the authority to weigh other pol ic ies in addition to
mere administrative convenience.
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SEE urges principally that comparative hearings Frovice

a competitive "spur" by furnishing "additional incentive to

existing licensees to offer optimal service to the public." SEE

Br. 10. But a comparative hearing would not serve as a "spur" to

Faith Center. Only a licensee who wishes to remain a 1icenEee

car. be "spurred" to better performance. See pp. sup:-a.

Faith Center wanted to relinquish its license: indeec, it tae

been trying to sell its licer.se for over ty,'O years. :'ice::se

corr,?e~ition can only be beneficial '&J. ... the incumbent w:'shes to

::ompete. When the licensee wishes to exit -- as Faith Cer.ter

assuredly did -- there is no one to be "spurred," and a corr;ara

tive hearing for that purpose is an empty formality. lil

SBP. also ir.vokes the principle that a licensee c~sr.t

::ct to be ':"nsulated fro~ license competition for a prot:-actec

period. SBE Br. 15-16. To the contrary, Faith Center is being

insulated from nothing: the Commission approved Fai th Center's

distress sale to Astroline in order to remove Faith Center' 5

license as quickly as possible. Far from protecting Faith

Center's 1 icense, the Commiss ion adopted the a 1ternative tr.a t

would reassign it irr~ediately.

141 As the Supreme Court has observed, it is not at all clear
that the pUblic interest would be we~l served by a reluctant
licensee. FCC v. National Citizens Committee for
Broadcasting, 436 U.S. 775, 812-813 (1978). The Court
quoted with evident approval the Commission's brief, which
stated: "[Ilf the Commission were to force broadcasters to
stay in business against their will, the service provided
under such circumstances, albeit continuous, misht well not
be worth preserving." Id. at 813.
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self-serving enthusiasm for the

pr inciples of comparative hear ings is lukewarm at best. 5SH

demands a "right to sole comparative status as against Fai:'h

Center" a~d objects strenuously to the Commission's ftre-open[i~gJ

of the windo....· to let in any nwr.ber of other competing app~i-

cants," all of whom SBH disffiisses as "opportunistic lateco~Ers."

SBH Br. 46. SBE's idea of a comparative hearing is eviden:'ly a

private affair in which S3H would square off against Faith Ce~:'er

and no one else, despite Faith Center's n.anifest lack of wi:~i~S-

ness or ability to participate in such a proceeding. ss~

champions comparative hearings, while at the same time insisti~s

on the right to pick and choose a~ong the parties with whew it

....·ot::d cor-.pete.

Finally, in Section 310(d) of the FecE::-al

Cor"'l':'.t:r. i cat ion s Act, CO:1gress directed that corr.r:c:" c t i ',,'E

cor. =idera t ions ha\"e ~o rol e in ass ignrnents. In acting en a::.

assignment application, "the Cornrnission may not consider whether

the public interest, convenience, and necessity might be served

by the transfer, assignment, or disposal of the permit or lice::.se

to a person other than the proposed transferee or licensee." ,~

v.s.C. § 310(d). An assignment, whether in the context of a

distress sale or otherwise, lit is intended by Congress and the

15/ Generally, the Commission will disapprove an assignment,
even to an otherwise qualified assigne~, if the qualifica
tions of the present holder of the license are in doubt.
See, ~, LaRose v. FCC, 494 F.2d 1145, 1147-1148 (D.C.
Cir. 1974). This general policy is flexible, and is relaxed
to accommodate overriding public policy considerations.

(footnote continued)
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Corr~ission to be a consensual transaction, in which the

COmIi,ission satisfies itself that the assignee is qualified to

receive the license but does not otherwise concern itself with

whether the assignI:lent is to the party the Corrur.ission might have

chosen. SBH sought to inject a comparative proceeding into a~

assignment, where Congress has declared that comparative cor.-

siderations do not apply.

* * * * *

In short, the Commission balanced the benefits of tr.£

distress sale proceecHng against. SBH IS argurrent to hal t that

proceeding and conmence an exclusive comparative license re~ewal

proceecing. The Corr~ission struck a manifestly rational balance

and decided to allow Faith Center the opportunity to complete a

distress sale to Astroline (a q~alified minority purchaser), bu~

to nake that the last chance for a distress sale before oper.:;.q

F ai th Center I s license to a full comparative proceeding. "T~.e

Cor~ission's implementation of the pUblic-interest standard, whe~

based on a rational weighing of competing policies, is not to be

set aside by the Court 0: Appeals, for 'the weighing of pol~cies

under the "public interest" standard is a task that Congress has

delegated to the Commission in the first instance. I" FCC v. v;NCN

Listeners Guild, 450 U.S. 582, 596 (1981), guoting FCC v.

(footnote continued) '-
Distress sales represent only one exception to this f ule -<'
where strong competing public interests are present:- In .

(rother cases, tffe Conufil.ssJ.on waJ.vea its general pOlicy for .
, the protection of i~nocent creditors of a bankrupt licer~/
\. LaRose v. FCC, supra. ~ r _ :r:'\
~:::-=========:.=-==::::::.:~ ~p-.; e ~"SJ

BH 1185



~ .. _--

Termination of protracted proceedings and restoration of

service are other interests that have justified assign-

ments even without a determination of the assignor's

qualifications. ~, e.g., George E. Cameron Jr.

Communications (KROQ), 56 Rad. Reg. (P&F) 825, 828 (1984)

(approval of assignment "will terminate these protracted

and burdensome proceedings and permit the stations to

continue normal operations unencumbered by the prospect

of further costly and time consuming litigation.")
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National Citizens Committee for Broadcasting, 436 ~.S. at

.!if810.

B. SBH's attack on the constitutionality of
the distress sale procedure is groundless.

SBH devotes all of three pages of its brief to a back-

handed and undeveloped claim that the distress sale ~rogram

unconst:~utionally discriminates against non-minorities. A

co~stitutional question of this magnitude should not be, a~d ~eec

not be, confronted on the limited record available in this case.

While the record is practically devoid of legal and factual

suP?ort for SBH' s claim of reverse discrimination, the gross

unc.errepresentation of minorities in media ownership is a If,at-

ter of undisputed judicial, administrative and legislative

recognition. Even if it were appropriate to address SEH's

assert:ons in this litigation, no substantial constitut:o~a:

issue exists. The distress sale program is an appropriate means

reFeatec:y sanct:oned by Congress, by which the Commission has

attempted to correct the underrepresentatio~of minorities in the

broadcast media.

16/ See also NAACP v. FCC, 682 F.2d 993,1001 (D.C. Cir. 1982)
(Commission must be given "leeway to balance the competing
policy considerations and, with due regard to the record and
its own expertise, choose an appropriate course of action.")
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Courts should not address constitutional questions

unless it is unavoidable. "There is no occasion to consider ...

CO:1st i tutional questions unless their answers are indispensable

to the disposition of the cause before us." Stefanelli v.

Minard, 342 U.S. 117, 120 (1951) (Frankfurter, J.). As we }-,ave

already demonstrated, SBH's claim that it was "statutorily

entitled" (SBH Br. 31) to comparative consideration with Faith

Center is based on SBH's erroneous interpretation of Section 3C9

of the Communications Act. SBH' s erroneous statutory argumer.t

makes it unnecessary to reach its constitutional claim.

Moreover, SBH' s constitutional argUIlients are based or.

factual and legal errors. SBP. asserts that the distress sale

p~ograrr. is unconstitutional because it "unquestionably excluced

SEE from a::y effective consideration." SBH Br. 29 (emphasis in

The dist~ess sale program is of course desigr:e:: to

increase the number of minority-cwned stations. But this is not

a case in which the Commission has reserved certain channels or

broadcast frequencies solely for minority owners, and refused to

ente~tain petitions of nonrninorities for access to ttern.

Interested parties, including rivals for the license in question,

can oppose a licensee's election of the distress sale procedure,

and they can oppose as well specific distress sale transactions

when they are presented to the Commission for approval o~

disapproval. "A distress sale, contrary to the views of Faith .

is a form of extraordinary relief and depends on the facts

and circumstances of the individual petition. Although distress
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sales are generally granted, they are not a matter of right."

Faith Center, Inc., 82 F.C.C.2d 1,35 (1980).12/

In fact, the distress sale program is far less exclu-

sior:ary of norur,inorities than the "set-aside" program upheld by

the Supreme Court in Fullilove v. KlutznicK, 448 U.S. 448 (19EC),

~hich reserved for rr.inority firms (subject to limited administ~a-

tive ~aiver) 10% of federal funds for local public ~orks

projects. "It is not a constitutional defect in this prog~a:n

that it may disappoint the expectations of ncnminority firms.

When effectuating a limited and properly tailored remedy to c~re

the effects of prior discrimination, such a 'sharing of the

burden' by innocent parties is not impermissible."

(Burger, J.).

Id. at 484

SBE relies principally on Firefig~ters Local Cr:ior: So.

Stotts, 1 C~ S. Ct. 257E (~964), fror.. ~r-.ich SBH

that its c:aimed "statutor ily ent i tIed" rights may not be ir:-.-

paired unless the minority beneficiary of the program "has been

the specific victim of discrimination which has barred him or ~e~

from broadcast ownership." SBfi Br. 31. But Stotts is ~holly

inapplicable, as SBH itself eVidently acknowledges when it char-

acterizes its own argument as based merely on a "suggestion

implicit" in that decision. SBH Br. 31.

17/ Indeed, the Commission denied distress sale treatment for
competi tors two other television stations owned by Faith
Center, and competitors filed applications for both of those
licenses. Faith Center, Inc., 82 F.C.C.2d 1 (1980), recons.
den i ed, 8 6 F. C . C . 2d 89 1 (1 9 B1) •
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Stotts was purely a statutory decision -- :1ot a con-

stitutiona1 one -- interpreting the courts' remedial power ur.cer

Title VII of the Civil Rights Act of 1964. Title VII limits a

court's ability to iIT.pair employee rights under a bona fiee--
se!':iority system to instances of individual victims of

discrimir.ation, and not to mere members of a disadvantaged class.

104 S. Ct. at 2588. 181 But neither Title V:I nor senioritv

systems are involved in this case. Stotts rests on Title VII's

particular statutory protection for seniority sys~ems agai~st

court-compelled re~edial orders: it has absolutely nothing to co

with the constitutional standards for a voluntary procedure suet

as the Co~issionts d:stress sale program. 11!

:8/ "Tit:e VII precludes a district court from di~placing a r.cr.
minority employee with sen:ority under the contractually
establist:ed seniority system absent either a finding tr.at
the ser.iorit~' system was adopted with discriminatory i~ter.~

or a deter~i~ation tha~ such a remedy was necessary to make
whole a proven victim of discrimination." Stotts, 10' S. Ct.
at 258'7 n.9.

19/ In fact, the Stotts Court expressly noted that its decisicr.
did not reach the question of what an employer might 1a..... 
fully acopt as a voluntary affirmative action program. Ic.
at 2590.

Subsequent lower court decision have treated Stotts as
inapplicable to voluntary affirmative actions programs not
imposed by a court under the remedial powers of Title VII.
Wygant v. Jackson Board of Education, Jackson, Mich., 746
F.2d 1152, 1157-58 (6th. Cir. 1984); Kromnick v. Scheol
District of Philadelphia, 739 F.2d 894, 911 (3d Cir. 1984);
Britton v. South Bend Community School Corp., 593 F. SUPF.
1 223, 1230- 31 (N. D. I nd . 19 84) .

~oreover, even in a Title VII case which this case most
certainly is not -- the courts have interpreted Stotts as
not imposing a-requirement of actual discrimination •.

(footnote continuec)
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~~oreover, the Commission is justifiably concerned. ....·i t~

the under representation of minorities in broadcasting, regarcless

of the cause of that underrepresentation. "As this Commissio~,

the courts, and the Congress have recognized, there is a critical

uncerrepresentation of minorities in broadcast ownership, ar.c

full minority participation in the ownership and management o~

broadcast facilities is essential to realize the fundame~ta:

goals of programr.ing diversity and diversification of ownerst~p

....·hich are at the heart of the COIrJ:'1unications Act and the First

waters Broadcasting Corp., 91 F.C.C.2d 1260, 22-:4

(1982), affld sub ~. West Michigan Broadcasting Co. v. FCC, ;35

F.2d 601 (D.C. Cir. 1984), cert. denied,

(footnote omitted).

u.s. (1985)

1.1 though there is arr.ple evidence that discriminatic:-:

has der.ied mincrities o....·~ership or:i?crtunities, 20/ t:-.e

(~ootnote continued)
Had the Court intended to radically change its
interpretation of Title VII law so as to require a
finding of actual discrimination in any affirrr.a
tive action case, I believe it would have said so.
In the absence of clearer authority, I decline to
read such an expansive meaning into an opinion
limited to a discussion of layoffs made in
violation of a bona fide seniority system.

Deveraux v. Geary, 596 F. Supp. 1481, 1486 (D. Mass. 1984)
(emphasis in original). Yet SBH erroneously contends that
Stotts extends a requirement of actual discrimination beyond
Title VII when the courts do not interpret Stotts as
establishing such a requirement even within Title VII.

20; "Generations of discrimination have created a form of racial
caste. In the view of the panelists a direct result of the
general societal discrimination has been the under
representation of these minorities in the ownership of
broadcast stations· as well as other communications

(footnote continued)
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Corr.::-,ission, which is charged to serve the pUblic interest, has

the authority and the duty to address itself to the problem of

minority underrepresentation even if it were not the product of

discriwination. The Commission acts within its proper role not

only by seeking to do justice to the members of minority groups

~ho have been victimized by discrimination or the e::ects of ~ast

discri~ination, but also by seeking to benefit the public through

the presentation of as wide as possible a range of programrr.i~~

and opinion.

This additional scope of the Commission's autr.ority be-

comes apparent by comparison to Fullilove v. Klutznick, 448 ~.S.

4~6 (1980), wherein the Court upheld a set-aside progr~ -- ~c=e

rest=i=t~ve of nor~i~orities ttan the distress sale procecure --

solely to redress the econorr:ic injustices of past indust=:r...... :.de

discriIT'ination. Diversificatior. of construction contractors 0::

public works projects does not, however, serve an independer.t

First AmenCr.,ent interest. But diversification of the channels of

e>:pression manifestly does advance the policies of the First

Amendment, in addition to redressing the ef:ects of industr~~ide

discr iminatior•.

(footnote continued)
facilities." Federal Communications Commission Minority
Ownership Taskforce, Minority Ownership in Broadcasting 7-6
(1978) (footnote omitted).

"The Conferees find that the effects of past inequities
stemming from racial and ethnic discrimination have resulted
in a severe underrepresentation of minorities in the media
of mass communications ••• " H.R. Conf. Rep. No. 765,
97th Cong., 2d Sess., reprinted in 1982 u.s. Code Congo &
Ad. News 2287, cited in West Michigan Broadcasting Co. v.
FCC, 735 F.2d at 613-614.
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The Comm:ssion's remedial powers are thus broader tta~

those of courts or agencies lacking the Commission's unique

responsibilities. But SBH advances arguments that would confine

t~e Commission more narrowly than other agencies -- for examp~e,

the un~ounded claim that a bene~iciary of the distress sale

pol icy must have been the "specif ic v ictirr: of discr iI':'\inat io:-.

which has barred h:'m or her from broadcast ownership II SEE Br.

31. The distress sale procedure is a constitutional means toward

a consti tut:onal end, and SBH' s arguments to the contrar:/ c:-e

groundless. As noted above, however, the Court need not :-eacr:

this issue; ample alternative grounds support affirmance of the

Co~iss:'on's order.

IV. ASTRO~INE QCALIFIES FOR APFLICA:~O~ OF
7BE DIS~RESS SA~E PROCEDURE.

SSE argues that the record does not support Astro:ine's

sta tus as a " rr.: nor i t:zo-controlled er.ti ty. II SBH Br. 34- 37 .ll/ ~o

21/ SBH is simply wrong in its claim that "[iln order to invc~e

the 'distress sale' polic~', a proposed assignee must be a
minority-controlled entity." SBH Br. 34 (emphasis added).
In 1982, the Commission clarified its distress sale policy
for the express purpose of permitting limited partnerships
in which there was "significant minority involvement" -- but
not necessarily control -- to participate in the program.
POIicy Statement and Notice of Proposed Rule Making, 92
F.C.C.2d 849, 853-855 (1982). Nevertheless, Astroline is
qualified for the program under any definition beca~se

Astroline is a minority-controlled entity. Its general
manager, Mr. Ramirez, has legal and operational control of
the partnership and the station. Astroline therefore
clearly meets the Commission's criteria for significant
minority involvement.
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the contrary, Astroline is fully qualified as a minority

purchaser, and SBH's arguments to the contrary are groundless.

In its Policy Statement and ~otice of Proposed Rule

Making, 92 F.C.C.2d 849 (1982), the Commission revised and

clari:ied the criteria for participating as a purchaser in the

distress sale program. The Commission declared that !irritec

partnerships wculd be eligible for the program if (a) the genera~

partner is a member 0: a minority group, and {b) the gene:-a:

partner owns more than a 20 per cent interest in the brcadcastir.q

e~tity. ld. at 855. The Commission explained:

Limited partnerships are designed to encourage
trade by uniting parties who possess capital to
invest .with parties who are willing to expend
their energies and efforts actively running a
bus iness. Since complete control and management
rests with the general partner, the limited part
ner I s investment is akin to that of a corporate
s~are~clder who has limited liability and lacks a
voice in the operatio~ of the enterprise.

Id. at 854 (footr.otes omitted). It is undisputed that Astrc:ine

satis:ies the literal terms 0: the Corr~ission's test. Astrolir.e

is a limited partnership in which Mr. Richard Ramirez is a

general partner. Mr. Ramirez, who is Hispanic (a defined

If,incrity group under the distress sale program), has a 21 per

cent ownership interest and a 70 per cent voting interest in the

entity. Mr. Ramirez will be General Manager of the station.

Petition for Special Relief of Faith Center, Inc. at 3-4 (JA__).

SBH claims that Astroline's minority status is not bona

fide because Mr. Ramirez did not contribute a pro rata share of

his personal funds to capitalization of the partnership. SBH

overlooks the very purpose of the distress sale program: to

assist minority group members to overcome the financial handicaps
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that have limited their ownership of broadcast properties.

Recognizing that '" financing has remained the single greate!;~

obstac:'.e' to minority entry into the telecommunications

industry," the Commission issued its 1982 Policy Statement to

increase minorities' "opportunities to attract investors in tteir

enterpr i ses, and thus secure fir.ancing. It Policv Statement a::c•

~otice of Proposed Rule Making, 92 F.C.C.2d at 853.

Mr. Ramirez brings to the enterprise his cons~de~able

experience in the croadcast industry, both in radio anc

television, and his willingness to devote himse~! to tte

day-to-day operation of the station. He is the only principal in

Astroline ..d.th the experience to operate a broadcast propert::".

Eis partners supply only the stat:on's financing, for which they

will receive a return on their investment. The l:mited part::ers'

willing::ess to invest their mo~e; while conferring rr.anageria: a::c

voting centrol of the station upor. ~r. Ramirez is exactly what

the distress sale program is designed to encourage.

Moreover, the Commission's primary definition of

co::trol has always included complete managerial respons ibi 1 i ty

for the operation of the enterprise. "Ke have generally found

'control' to be in those who have authority to determine the

basic policies of a station's operations, including programming,

personnel and financ ial matters. Southwest Texas Broadcasting

Council, 85 F.C.C.2d 713, 715 (1981)." Policy Statement and

Notice of Proposed Rule Making, 92 F.C.C.2d at 855 n.30. See

also William M. Bernard, 44 Rad. Reg. (P&F) 2d 525 (1978); Anax

Broadcasting, 49 Rad. Reg. (P&F) 2d 1598 (1981).

possesses this complete operational authority over the management
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of Astroline, and thus satisfies the basic test of control. co~-

r..ents (of Astrol ine Communications Company Lim: ted Partner ship)

in response to Consolo Comments of Shurberg Broadcasting 0:
22/

Hart:ord at 6-i (JA ).

SBH points to no evidence whatsoever to back up i ':5

claim that Mr. Rarr.irez' invoh"ement is a shar.: that hE: eOeS

not actually per:orm as the station's ge~eral part~er and genE:ral

rr,ar.ager. The size of Mr. Rar.:irez' personal investrne::1t can:;ct

deterrr;ine that issue, but it is \Oirtually the only evidence on

~hich SBH relies. In ef fect,. SBH attempts to engraft a ::e....·

requirement onto the distress sale procedure -- that the minority

gene~al partner invest a minimum share of his pe~sonal funes in

the ve::ture -- that the Co~~ission did not see fit to ado~t.

In short, SBH criticizes the distress sale P~occc.u=e

for operating in precisely tr.e rr.anner it should: it u:-.itec.

Mr. Ramirez, who r.as the skills, experience and abilit~ to

operate a television station but not the finances to acquire it,

and the: Astroline limited partners, who are willing to invest the

necessary capital but lack the industry experience or t~e

interest to devote to the day-to-day management of a televisio~

station. Nothing in the distress sale program requires or eve~

ll./ SBH argues that Mr. Ramirez lacks complete control over the
operations of Astroline because he regularly consults with
the limited partners. SBH Br. 37. Assuming that the
extra-record material cited by SBH is properly before the
Court, it is not inconsistent with Mr. Ramirez' corr,plete
authority for the operation of the station. There is no
rule, either of the Commission or in partnership law
generally, that requires limited partners to wall themselves
off from the partnership in which their funds are invested.
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5ugges~s that a minority general partner make a minimu~ perscnal

investment in the enterprise. All that is required is that the

minority partner be a general partner, and possess a 20 per ce~t

or greater ownership interest. Astroline therefore qualifies as

a purchaser under the express terms of the distress sale

procedure, and SBH's contentions to the contrary are baseless.
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STATEMENT OF ISSUES PRESENTED~

I. Whether petitioner Shurburg Broadcasting of

Hartford, Inc. ("SBH") had an absolute right to a compara

tive hearing by virtue of its filing of a competing license

application in the middle of a noncomparative renewal

proceeding in which the incumbent licensee was attempting

to consummate a distress sale.

II. Whether this Court's decision in New South

Media Corp. v. FCC, 685 F.2d 708 (D.C. Cir. 1982)

compelled the Federal Communications Conunission ("Conunission")

to halt the distress sale proceeding and commence a

comparative proceeding to acconunodate SBH's application.

III, Whether the Conunission possessed the dis

cretion to balance SBH's claimed right to a comparative

hearing against the public interests in diversifying media

ownership through increasing minority participation, in

removing a licensee of highly questionable qualifications,

and in bringing a protracted proceeding to a rapid and

efficient conclusion.

IV. Whether the distress sale purchaser,

intervenor Astroline Communications Company Limited Partner

ship ("Astroline"), qualified for the distress sale program

as a firm with significant minority involvement.

V. Whether the proceeding was infected by ~

parte communications or other procedural irregularities,
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~ [Rule 8(b) statement -- to be supplied]
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Fedeia: C"rr:ml.!nicat;::-,~n$ Commission
v ," h'·· ... : r C ')O~'-""as ,. I~~ 41)n _'. ... ;),.\0.;.

In re Application of

FCC 84-6:3
95294

FA!TH CE~7ER, I~C.

Hartford, Connecticut

For Rene~al of Lice~~~

"

E':: ;)I)r::..-:~ ~i). B~-730

F:.l~ ~:,. ~RCT-3t.8

Adoptee: l\c"'.:::.::::: ~), :; ~~.... ;

By the CO!DmissiC'n: C~:,'...:-i"E~or~- Pc:'::ri:.-}~ (,~ .... (..:rrir.g ir. the result.

1. The COi:1':l'issinn hi!~ :>~:";-e it: (a) a Petition for Extradordi!lary
Relief, filed April 19,1964, bj :.;' ~-::4. ShurL~r:, Broajcasting of Hartford, Inc.
(Shurberg) requests tha~ ~e des:g~ate i~s applic~~ion (File No. BPCT-831202KF) for E
con:para:l ve renewal hea= .... ng tO~~Llle'· \Oit:-: tn.,. licE:ns~ renewal application of Fa: th
Center, Inc. to d~tE:ri..il1t! ",·!'id. 'iP;..~::.c",q ~':l::J:d ·,perate a commercial tele\'!slor.
station on Channel 18 i~ h~rt!0!~, Co~,~ct!cut; (b) an Orposition to (a) filed Ma~

30, 1984 by The De:>a:-::TIf.:nt C"t C'.)rr.'!!!:Jl:::C~:'-;'o~.: of thE: Capitol Region Conferer.ce of
Ch\:rches, the ~la:1ager:-ef·t TE::;l!": of thE: C,,",rh:tian Conference of Connecticut and Sherman
G. Tarr (henceforth "Gitlzel:s"), tr,r~Jy,h ~hE'i= attorneys the Media Access Project;
(c) a Reply to (b) filed JIJ~e 4, 19').. , by S!1urherg; (d) a Petition for Special
Relief filed June 28, 1984. by F~:th Ce~ter, Inc. (Faith) in which Faith requests
authority to assign th~ licens~ of Station \~CT-TV, Channel 18, Hartford,

, Co~ticut to Astroline Co~munications Company Limited Partnership (Astro1ine)
"l5"ilrsuant to the Commlssion 's dist!'~s::. sa~e po1ic)' announced in our Statement of

Policy on Hinor1t" (h.nIHs1"·ip nl Brcad::a5t;i"l~ Facil:!tie!il; 1./ (e) Comments in
Opposition to (a) and C~~rn'~ts in Suppo~t of (d) filed July 23, 1984, by Astroline;
(f) Comments on (a) and (~) filee July 23, 19S~, by the Chief, ~ss Media Bureau;
(g) Comments and Statemel1t i1 Sui'pr;l-t of F~tition for Special Relief filed July 23,
1984, by Citizens; (h) Pt::itic!: for S!lc:c~.al R~lief filed July 23, 1984, by Media
Access Project (~~P); (i) Co~mp."It~ on (~) filecl July 23, 1984 by Interstate ~edia

Corporation (PiC) i 2i (j) Consolid?td CC'!'ElI~"ts filed July 23, 1984 by Shurberg; (k)

2./ 68 FoC.C. 2d 979 (l~78), i'l=,;'~\': ~~(~, 9:' Foe.c. 2d 849 (982). On June 2B, 198~,

Faith and Astr()line alsi. fllf'd c;,(: .,;r;'. .;nm':""Ii: application for Stlltion WHCT-TV (File
No. BALCT-840629KS) and a Petitic~ f~r Expedited Processing of Faith's Petition for
Special Relief and the r~!.3te~ ,,"sigillJent app1tc=ition for authority to assign WHCT
TV from Faith to Astrulin! •
y We have accepted I~lC's ('::",I'\l1'.,r,f~'; :;. the ir.tere~t of allow1ng all concerned parties
to express their views a~(;'Jt t"H::~? 1TI8!'t.:!r5. Ne\'ertheless, we have refrained fro!!!
considering IMC's a1Iee:d~il)r.~ ../. ;:,,:s:-oncll.:t concerning ne~otiations for the sale of
station WHCT-T\', which i.?,'J:;? .:1~:, bee:'" fil<!d if, a civil lawsuit, since such
allegations are private lTia:t:.rs l",n ",it;h:"l our jurisdiction. See In Re Applicatif'\~

of North Dakota Broa~=~~tin~ ~~~~~nv. i~~. nnd Central Minnesota Television Compa~v.

69 F.C.C. 2d 1756, 1760 (19i~,. Tn :~is light, Foith's Motion to Strike IMC's
Cot:lments will bE: ~rant4'd t,: t ... ·.. ,~xtt!n: th .... L :~fC's alle~ations of misconduct on
Faith's part are cO"lcer~e~ a I.,' \~:.'!. ·,:::·:~",':i.s •. l.>~ ~en1ed.
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Response to (a) fl1e~ July 2i, 1984, by Faith; (1) Rer11 Comme~ts filed Au~us: 2.
1984, by Shurberg; (m) Comm~nts 1n Response to (1) filed August 2, 1984, by
Astrol1ne; (n) Kotion for Acceptance of Late-riled Reply CODiments 3.' and Comments in
Response to (j) filed Au~ust 1, 198~, by Astro11ne: (0) Hotion to ~ccert Late-Filed
Reply Cocments 4/ and Reply Comments filed August 3, 1984, by Citizens; (p) Reply
Comments filed August 16, lQ84, by I~C; 1/ (q) Kotion to Strike (i) filed
September 6, 198~, by Faith; (r) Oppcsition to (q) filej September 28, 1984 by IHC;
(5) a SuP?lement tl) (h) filed October 15, 19~4, by ~~; (t) a Supplemental M~t~on

for Expedited Processing filed Octobe~ 24, 1984, by Astrolinej and (u) a S~cond

Supplement to (h) filed Oct~ber 29, 1964, by MAP.

2. Shnrberg·s Petition for Extraordinary Relicf seeks a re:nej)' w~ich is
inconsistent wit~ the re~e~y sought by Faith 1n 1ts Petition for Spe~ial R~lief.

Thus, if the Co~mi5sio, grants Shurherg's petition and consolidates Shurberg's
application with that of Faith in a co~p3rativc hearin~, we could not grant Faith's
current request for permission to sell Station WHeT-TV pursuant to our distress sale
policy. 61 Therefore, we are considering both of th!!se petiti·)ns at the same time,
within tihe context of Faith's rene~al proceeding in BC Docket No. 80-7JO. ~y Orde~,
FCC 841-69, released July 3, 1984, our Gen~ral Counsel afforded all relevan: parties
the opportunity of filing comments on these two pleadings, as well as replies to
those comments, in this renewal proceeding. As we shall explain belo~, we have
decided to conditionally ~rant Faith's third request for authority to sell its
Hartford, Connecticut, television station pursuant to our distress sale policy.

3. Faith is the licensee of Station lmCT-TV, which operates on t~levision

channel 18, Hartford,Connecticut. In November 1980, the renewal application of
Station WHCT-TV was design~ted for hearing to determine whether Faith was qualified
to remain a Commission licensee. Faith indicated its intention to take advantage of
our distress sale policy; 1! and subsequently, Faith came forward with a prospective
purchaser of Station WHCT-TV. We granted its renewal application and its request to
sel~ the station pursuant to our distress sale policy, subject to the conditions
that the Broadcast Bureau (now the Mass Media Bureau) would find the purchaser fully
qualified to be a Commission licensee and that the assignment of WHCT-TV's license
woul" be consummated within 90 c!ays of the Bureau's favorable determination.!/ If
those conditions were not met, Faith's renewal application was to return to hearing
status. In fact, the purchaser was unable to consummate the transaction and Faith's
application was returned to hearing status.

4. After its fIrst distress sale failed, Faith filed a second request to
sell its station under our distress sale policy to Interstate Kedia Corporation
(!MC). In our ~emoranclcm Opinion and Order, FCC"S3-448, released September 30,

3/ For good cause shown. this ~~ion will be granted.
4/ For good cause shown, this motion will be granted.
5/ These Reply Comments will ~ dismissed as an unauthorized pleading. The pleading
repeats allegations contained in IMC's Comme~ts and attempts to reply to Astroline's
Reply Comments. 'ole hav~ not solicited any Replies to Reply Comments.
i/ See Clarification of Distress Sale Policy, 44 Rad. Reg. (P&F) 2d 479, 480 n. 3.
(1978) •
7/ See Faith Center, Inc., 83 r.c.c. 2d 401 (1980), reccn. denied, 86 F.C.C. 2ri 8ql
(1981) •
~ 88 F.C.C. 2d 788, 794-95 (1981).
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19S3, we granted Faith's se~ond Petition for Special Relief by which it sought to
sell Station WHCT-TV to IMC and granted its renewal application, lubject to the
conditions that the Mass Media Bureau would find IKC fully qualified to be a
Commission licensee and that the assignment of the station'l license would be
consummated within 90 days of the Bureau's grant of the assignment application
becoming final. If those conditions were not met, Faith's renewal application would
automatically return ~o hearing status. The second distress sale was not
consummated, and the Administrative Law Judge presiding in Faith'. renewal
proceeding announced that Faith's application had returned to hearing status
pursuant to the Commission's September 1983 Memorandum Opinion and Order. 9/
Faith's current Petition for Special Relief filed June 28, 1984, requests a~thority
to assign the license of Station WHCT-TV to Astroline Communications Company Limited
Partnership (Astroline) pursuant to our distress sale policy.

5. In its Petition for Extraordinary Relief filed April 19, 1984,
Shurherg see~& to have its application (File No. BPCT-83l202KF) for authority to
operate on Channel 18, in Hartford, Connecticut, designated for hearing with the
license renewal application of Faith Center, Inc. Shurberg observes that broadcast
licenses for stations in Connecticut were scheduled to expire on April I, 1984. See
Section 73.1020(a)(16) of our Rules. Applications for renewal were required to b~
filed on or before December I, 1983, and applications mutually exclusive with those
renewal applications were due by March I, 1984. See Sections 73.3539 and 73.35l6(e)
of our Rules. Shurberg's competing application w~filed on December I, 1983.
According to Shurberg, the Commission's September 1983 Memorandum Opinion and Order
granted Faith's renewal application, thereby opening a "window· for the filing of
competing applications. In this regard. Shurberg asserts that we could only grant
Faith's license through April I, 1984, in our September 1983 Order because the then
current license term for Connecticut broadcast stations ended on April 1, 1984.

6. Shurberg's argument is based on several erroneous assumptions. First,
Faith's renewal application has not been granted. Our September 1983 Order
explicitly stated that Faith's renewal application was granted subject to two
conditions and that if either condition was not net, Faith's application would
revert to hearing status. Since one of those conditions was that Falth and IKe
consummate the assignment of Station WHCT-TV's license within 90 days of the grant
of the relevant assignment application becoming final, and since that condition was
never met, Faith's renewal application automatically reverted to hearing status.
Second. the "window· for filing competing applications against the renewal
applications of Connecticut broadcast stations, which opened for most Connecticut
stations during the period from December I, 1983, through March 1, 1984, never
opened for Station WHCT-TV. There was no requirement that Faith file a renewal
application for the period of 1984 through 1989, since Faith's 1977 renewal
application was and remains in h~aring status and competing applications cannot be
filed until the proceeding has been terminated.

7. Section 307(c) of the Communications Act of 1934, as amended, 10!
provides that licenseR of broadcast stations whose renewal applicAtions are in

2! See the ALJ's Order, FCC 84M-1834, released April 16, 1984.
~/ Section 307(c) of the Communications Act of 1934, as amended, was designated as
Such by Public Law 97-259, approved September 13, 1982, 96 Stat. 1087, 1093. The
former Section 307(c) was deleted and the former Section 307(d) became Section
307(c).
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hearing status shall remain in effect pending final disposition,of the hearing
case. Moreover, competing applications are ordinarily not permitted to be filed
against license renewal applications designated for hearing. See,~, RXO
General, Inc., 89 F.C.C. 2d 297, 315-26 (1982), affirmed sub ~Atlanlic
Television Corporation v. F.C.C., No. 82-1263 (D.C. Cir. Oct. 21, 1982). Thus,
Faith's renewal application for station WHCT-TV has been placed in protected statlls
from co~peting applications until the completion of its renewal proceeding, and
Faith would not have to file a new or supple~ental renewal application during the
course of this proceeding. While a licensee whose renewal application is in
deferred status must file a supplemental renewal application on the date a regular
renewal application woul~ otherwise be due, and while the filing of such a
supple:nental rene...al app:ication would open a three month "window" during which
competin~ applica~ions may be filed, ~ Carlisle Broadcasting Associates. 59 F.C.C.
2d 865 (1976), it is clear that Shurberg had no such right ~~ of December I, 1983,
to file a competing application against the renewal application for Station WHCT-TV
pendin~ in this proceeding.

8. Shurberg asserts that the factual situation in this proceeding is very
similar to the situation faced by the U.S. Court of Appeals for the District of
Columbia Circuit in Ne... South Media Corp. v. ~. (New South), 685 F. 2d 708
(1982). New South involved a situation where the Commission had, in 1977. granted
several of RKO General. Inc.'s renewal applications, although it conditioned those
grants on the outcome of the Boston, Massachusetts, comparative television renewal
proceeding. In late 1980, following its decision denying RKO's Boston license, the
Co~ission decided to hold non-comparative hearings to determine what action, if
any, should be taken agains~ RKO's remaining thirteen stations. ~ather than wait
for the license of each station to expire in the normal course and call at that time
for renewal applications which would be subject to competing applications, the
Commission chose to "reopen," i.e., designate for hearing, the 1977 grants which had
been expressly conditioned on the outcome of the Boston proceeding.

9. Thus, in the New South situation, the Commission chose to proceed
without waiting for challenges by competing applicants, primarily because the
"public interest need for clear resolution of RKO's qualifications outweighs the
benefits of possibly havin~ a choice of applicants." RKO General, tnc., 82 F.C.C.
2d 291,310 (1980). On appeal, the Court reversed the Commission. New South Hedia
Corp. v. FCC, supra. Althou~h the Commission had designated all thirteen lcn7-79
RK0 license renewals for hearing shortly before three of the licenses in question
were due to expire, it had set no specific time for the actual commencement of the
hearing; rather, it had stated that the hearings would begin after all court appeals
in the Boston proceeding had been completed. In 1982, when the Court issued its~
South decision, all but one of t~e thirteen license renewals had run past three
years, no renewal hearing had actually commenced, and there was "no evidence-taking
underway, no proceeding in mid-stream or even launched." ~ll Thus. the Court
determined that the situation in New South whereby conditT;"nal renewals were, in
effect, extended, was similar to the renewal deferred for three years in Carlisle
Broadcasting Associates. supra, and that competing applicants should be allowed to
file again~t RKO's license renewal applications.

10. Clearly, New South does not directly dictate the result that we
should reach in this casp.. In ~ew South the court distinguished between the

111 685 F. 2d. 708,716.
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situation in which an application remains in hearing status, protected from
competing applications, because some relevant action, such as an eVidentiary
hearing, is actually under way and the situation in which an application that. whi1e
designated for hearing, is in effect simply being deferred because no action is
being taken or is reasonably foreseeable. 685 F.2d at 715-16. In this case actio~

was not simply deferred on Faith Center's renewal application. The application was
design~ted for hearing to permit Faith Center to invoke our distress sale
policy. 12/ Faith Center did, in fact, twice propose assignments of its licens~ to
minority~ontrolle~ buyers. If it had been able to consumma~e either of those
transactions, it would have been promptly replaced by a new licensee that woule have
furthered the minority ownership goal of increased diversity of broadcast station
ownership. Unfortunately. as discussed above, Faith Center has been unable to
consummate either of these two previous distress sale assignments that we have
authorized. 13/ Faith Center has now sought a third distress sale authorizati~n

more than three years after we first designated its application for hearing. We
are, therefore, now faced with determining whether the public interest in per~1tt1n~

competing applications to be fUed, as articulated in New South, outweighs the ~oaL

of our minority ownership policies in this case.

11. Although this is a close question, it is our judgment that the
Commission's minority ownership policies. as reflected here in the distress sale
proposal, are sufficiently important to warrant maintaining Faith Center's renewal
application in hearing status, protected from competing applications, for a
sufficient additional tiMe to permit us to consider the pending application to
assign the license to Astroline. A successful assignment of Station WHCT-TV's
license pursuant to our distress sale polley would result in the rapid concillsio~ of
this renewal proceeding, would swiftly end Faith Center's tenure as a licensee of
this station and provide residents of the station's service area with a new licensee
whose qualifications are not in doubt, would advance our important pol1c~' of
increasing diversity of programming and ownership in the broadcast indust~· by
prOViding for minority group ownership and control of this station, and would avoid
a lengthy and expensive comparative renewal proceeding. Therefore, we have decided
to give Faith Center an opportunity to effectuate the currently proposed distress
sale of WHeT-TV. If this distress sale does not come to fruition promptly, however.
we will move expeditiously to provide Shurberg and other interested parties an
opportunity to file competing applications for WHCT-TV's channel.

12. In light of the foregoing. we shall grant Faith Center's Petition for

l1! ~ Faith Center, Inc •• 48 R&d. ~eR. (P&F) 2d 741 (1978). The Commission's
distress sale policy permits licensees ·whose renewal applications have been
designated for hearing on basic qualification issues ••• to transfer or assign
their licenses at a 'distress sale' price to applicants with a significant minority
ownership interest ••••" 68 F.C.C. 2d Q79, 983 (1978) •.
l1! AlthouRh the record is not clear on this point. it appears that each of these
assignments fell through largely because of difficulties incurred by the minority
controlled assignees in obtaining adequate financing. Our studies have shown that
one of the major stumbling blocks to increased Minority ownership and participation
in broadcasting is the difficulties that Minority controlled applicants
traditionally have faced in obtaining financing to acqu1~· and operate stations.
~ Strategies for Advancln~ Minority Ownership Opportunities in
Telec~mmun1cations: The Final Report of the Advisory Committee on Alternative
Financin~ for Minority Opportunities in Telecommunications to the FCC (May 1982).
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Special Relief filed June 28, 1984. by which it proposes to a.sign WHCT-TV'. license
to Astroline, .ubject to the conditions that the Mass Kedia Bureau finds Astroline
qualified to be a Commission licensee~ and that the contemplated a•• ignment is
consummated within 60 days of the Bureau's grant of the as.ignment application. If
either of these conditions is not met. we shall promptly require Paith Center to
file a supplemental renewal application for Station WHCT-TV. Potential applicants
would then be afforded a 9O-day period to file applications for the station'.
frequency in Hartford. Thereafter, all timely-filed applications, including the
application (File No. BPCT-831202KF) previously filed by Shurberg, would be
de~ignated for a comparative renewal proceeding.

13. Shurberg's arguments that our distress sale policy amounts to reverse
discrimination in that only entities controlled by minority group members may
purchase a station from an incumbent licensee which has been deslKnated for a
revocation or renewal hearing are without merit. In our Policy Statement on
Kinority Ownership, we found that there was an acute underrepresentation of
minorities among the owners of broadcast stations and that views of racial
minorities were inadequately represented in the broadcast media. 68 F.C.C. 2d 979
at 980-82. We also observed that increasing minority ownership of broadcast
stBtions would result in diversity of control of a limited resource, the broadcast
spectrum, and would result in a more diverse selection of programming for the entire
viewing and listening public. Ibid. Report on Minority Ownership in Broadcasting,
issued May 17, 1978 by our Minority Ownership Task Porce.

14. In addition to our own conclusions regarding minority ownership, the
District of Columbia Circuit, which has exclusive jurisdiction to review FCC
licensing decisions, has repeatedly defined as an important public interest
objective the participation of heavily underrepresented minorities in the ownership
and operation of broadcast stations. ~,~, West Michigan Broadcasting Co. v.
FCC. 735 F.2d 601, 609-611 (D.C. Cir. 1984). Garrett v. FCC, 513 F.2d 1056. 1063
~2 (D.C. Cir. 1975); TV 9, Inc. v. PCC, 495 F.2d 929. 937 (D.C. Cir. 1973); cert.
denied. 419 n.s. 986 (1974). Citizens Communications Center v. PCC, 447 F.2d 1201.
1213 n.36 (D.C. Cir. 1971). Koreover. Congress has recently reilJr:firmed the
importance of fostering minority ownership of broadcast stations. In amending
Section 309(i) of the Communications Act. 47 U.S.C. 309(i). to facilitate the
development of a random selection system (i.e., a lottery) as an alternative to the
comparative evaluation process, See Pub. L:-Pk). 97-259, 96 Stat. 1087. 1094-95.
Congress explicitly required that:llignificant preferences for minority applicants be
incorporated into any random selection licensing scheme. In West Kichigan
Broadcasting Co., the court stated that the passage of that legislation must be
viewed as Congressional approval for the Commission's minority ownership promotion
policies and confirmation of the factual bases of those policies' remedial nature.
See 735 F.2d at 615-16. In thi. regard, the Conference Report contained a specific
Congressional finding that "the effects of past inequities stemming from racial and
ethnic discrimination have resulted in a severe underrepresentation of minorities in
the media of mass communications, as it has adversely affected their participation
in other sectors of the economy as well." H.R. Conf. Rep. 97-765. 97th Cong •• 2d
Sess. 43 (1982). reprinted in 1982 u.S. Code. Congo & Adm. News 2237, 2287. See
also West Michigan Broadcasting, 735 F.2d at 603 n.5. Further. the Conference

~ We hereby direct the Mass Kedia Bureau to act as expeditiously as possible upon
the application (File No. BALCT-840629KS) by which Faith seeks authority to assign
the license of Station WHCT-TV to Astroline.
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Report cited our 1978 minority ownerlhip policy Itatement and the Report on M
Ownership in Broadcastins, as evidence of the need for the type of preferenti
treatment of minorities contained in the legi,lation. 1982 U.S. Code Cong. &
News 2237,2288. Thus Congress, which has the broadelt remedial power of any
governmental entity, l1! has recognized the need for and approved the impleme
of the minority ownerlhip policiel set forth in the 1978 policy Itatement. ~

therefore must reject Shurberg's arguments against our di'tre,s sale policy.

15. After having reviewed Faith'. Petition for Special le11ef file
June 28, 1984, pleadings filed in relation thereto, and all the pertinent dat
this docket, we have determined that the proposed sale of Station WHCT-TV fro
to Astroline CommunicationA Company Limited Partnership (Astroline) complies
principle with our distress lale policy. ~ Statement of Policy on Minority
Ownership of Broadcasting Facilitiel, 68 F.C.C. 2d 979 (1978), al reViled, 92
2d 849 (1982). The relevant assignment application (File No. BALCT-840629KS)
still be reviewed by the Mass Media Bureau. In this Memorandum Opinion and 0
we deal only with the question of whether Faith'l proposed distress sale of S
WHCT-TV meets the basic requirements for a distress sale; other aspects of th
assignment application involving Astroline's basic qualifications will be det
by the Mass Media Bureau pursuant to its delegated authority. 16/ With regard
basic require~nts for a distress sale, Shurberg contends that~troline is n
controlled by a minority group member and that Station WHCT-TV has not been p
evaluated for purposes of determining an appropriate distress .ale price. As
shall explain, Shurberg'. arguments are without merit.

16. Astroline is a limited partnership comprised of two general pa:
and one limited partner. Rlchard P. Ramirez, an Hispanic-American, is a gene:
partner with a twenty-one percent ownership interest and a .~venty percent VOl

interest in Astroline. WRCT Kanagement, Inc., a corporation, i. also a generi
partner with a nine percent ownership interest and a thirty percent voting inl
in Astroline. l1J Astroline Company, which is an investment company separate
distinct from Astroline Communications Company Limited Partnership (Astroline:
the limited partner and holds aeventy percent ownership in Aatroline. Astrolj
explains that its two general partners have complete authority over its affail
vote in accordance with their respective partnership intereats. Although Astl
COMPany will prOVide Astroline with $500,000 by meana of a capital contributic
loan or a combination of the two. Astroline Company and Astroline have stated
Mr. Ramirez' ownership interest in Astroline and his voting control over Astrc

15/ Fullilove v. Klutznlck, 448 U.S. 448. 483 (1980).
1Er/ Shurberg has made several allegations to the effect that Faith has failec
comply with relevant Commission rules and policies since the time its renewal
application for Station WHeT-TV was designated for hearing. Even if the alle~
are assumed to be true, they would not prevent us from approving the distress
herein and do not require any action by us at this time, .ince the renewal
applicant's qualifications are not a relevant consider.tion ·in a di.tress sale
situation. If the distress sale proposed herein is not effectuated and a
comparative renewal proceeding ensues, Shurberg is free to raise any of these
allegations in that proceeding.
1l/ Astroline has also expressed its intention to transfer 4% of Astroline's
ownership (4/Qths of WHCT Management, Inc.'s 9% interest) to minority group me
in order to increase the total minorIty group interest in Astroline to twenty
percent.
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average out to $6,500,000. Thus the proposed sale price, $3,100,000, is well below
the ceiling we have set for distress sale prices, namely 75 percent of the average
fair market value. ill

20. ACCORDINGLY, IT IS ORDERED, That:

<a) the Petition for Extraordinary Relief filed April 19, 1984, by
Shurberg Broadcasting of Hartford, Inc. IS GRANTED to the extent
indicated in this Memorandum Opinion and Order and IS DENIED in all
other respects;
(b) the Petition for Special Relief filed June 28, 1984. by Paith
Center. Inc •• IS GRA~TED subject to the conditions set forth in
paragraph 12, supra;

(c) the Mass Media Bureau SHALL ACT AS EXPEDITIOUSLY AS POSSIBLE on
the application (File No. BALCT-840629KS) by which Faith Center, Inc.
seeks authority to assign the license of Station WHCT-TV to Astroline
Communications Company Limited Partnership;

(d) the Petition for Expedited Processing filed June 28, 1984, by
Faith Center, Inc. and Astroline Communications Company Limited
Partnership and the Supplemental Kotion for Expedited Processing filed
October 24, 1984, by Astroline Communications Company Limited
Partnership ARE GRANTED to the extent indicated in this "emorandum
Opinion and Order and ARE DISMISSED as moot in all other respects;

(e) the Hoti~n for Acceptance of Late-Piled Reply Comments filed
August 3, 1984, by Astrnline Communications Company Limited
Partnership and the Kotion to Acce~t Late-Filed Reply Comments filed
August 3, 1984, by The Department of Communications of the Capital
Region Conference of Churches, the Management Team of the Christian
Conference of Connecticut and Sherman G. Tarr ARE GRANTED;

(f) the Reply Comments filed August 16, 1984, by Interstate "edia
Corporation ARE DISMISSED as an unauthorized pleading; and

(g) the Kotion to Strike filed September 6, 1984, by Faith Center.
Inc. IS ~VTED to the extent indicated in footnote 2 herein and IS
DENIED in all other respects.

appraisers of WHCT-TV specifically considered the cost of such equipment 1n their
1981 appraisals. See paragraph 8 of our Order in Faith Center, Inc., FCC 83-448,
released September 30, 1983.
ll! The settlement agreement entered into between Astroline and Citizens in
connection with the assignment of Station WHCT-tv's license and filed with us on
July 27, 1984, and the Petition for Special Relief filed by Kedia Access Project
(HAP) on July 23. 1984, by which HAP seeks our approval of the reimbursement
prOvisions of that settlement agreement, will be considered in a subsequent order.
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21. IT IS PURTHER ORDERED That, if paith Center, Inc. and !atroline
Communications COapany Limited Partnership fail to effectuate the assignment of
Station WHCT-TV's license in accordance with the conditions set forth 1n paragraph
12, supra:

(a) Paith Center, Inc.'. renewal application (File No. BRCT-348) IS
RETURNEn to the processing line;

(b) Paith Center, Inc. IS REQUIRED to file a supplemental renewal
application for Station WHCT-TV for the license period of April I,
1984 throu~h April I, 1989 within 30 days after the relevant condition
set forth 1n paragraph 12, supra, is not satisfied; and

(c) applications Which are mutually exclusive with Paith Center,
Inc.'s renewal application for Station WHCT-TV, as supplemented, HAY
BE PILED during a 9o-day period following the filing of the
.upplemental renewal application for Station WHet-TV and WILL BE
DESIGNATED FOR HEARING with the renewal application for Station ~CT

TV and the mutually exclusive application of Shurberg Broadcasting of
Hartford, Inc. (Pile No. BPCT-831202KP).

FEDERAL COHMUNICATIONS COMMISSION

William J. Tricarico
Secretary
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PEABODY & BROWN
.. "''''''U5_~~~~TIOIOS

ONE eOSTON pL....CE
BOSTON. MASSACHUSETTS 02108

(517) 723-8700

I SBH Exh. 71

CA.U: ADDlless '·"[A.OOTe
T[1..tJt ..U....[II 8510'8

September 11, 1985

FEDERAL EXPRESS

Thomas A. Bart, Jr., Esq.
Baker , Hostetler
818 Connecticut Avenue N.W.
Washinqton, D.C. 20006

Dear '!'om:

This will comirm that the tollovinq tran.ters of Partnership
Interests in Astroline Communications company Ltmited Partnership
have been completed as ot the c!ate. indicated:

: DEPOSITION

I
EXHIBIT
lo~

'''~-1' ....

6'

l'

l'

l'

l'

, Interest
Transferred

Tran.feree
, capacity

Martha Itole
Liaited Partner

Thelma N. Gibbs
Ltmited Partner

Don O'Brien
Limited Partner

Terry Planell
LiJIlited Partn.r·

Tran.f.ror
Date , capacity

8/14/85 Aatroline Company
Liaited Partner

8/16/85 A.troline company
Limited Partner

9/6/85 WHC'!' Management, Inc.
General Partner

9/6/85 WHC'!' Manag_ent, Inc.
General Partner

9/6/85 WBC'!' Manag_ent, Inc.
General Parmer

Danielle 1f~b
Lim!ted P~tDe;"

~. > ~. ."

9/10/85 WB~ NaDa9-.nt, Inc. 1'hoIIa. A: ~ ,
General Par1:Der Gener....l P&:'tDer

Aa you JcDov, the tran.fer. =Do~/~'Br'~J"Terry Planell ~d .
Danielle Webb are subject to certain.*-b*Ck riqht. of nCT '
Mana9-fDt. . Copie. of the .CJ%'~.e,tin, forth tho.e ri9hts, /
(to be tiled nat weet a. an amen J f t eo ~ ~er.hip .eport»):/'
will be ••nt = you .hortly. I ~';7ov.~~~3a~k Whitley ~~h./
the addres.e. of each tran.f.r....; 'I, ...':. . .'

;r/ ...," .
...'- / /' (~ .,

// .';';j

~/ -~.~.; ..,~'

---_ •..__._.._ ..~--





PEABODY. BROWN

Thomas A. Hart, Jr., Esq.
September 11, 1985
Page Two

I am enclosing for your reference a chart showing the ownership
of the Partnership folloWing the transfers referred to above.

I understand that you will file an Ownership Report with the
FCC regarding the above transfers in accordance with applicable
requirements by Friday, September 13 at the latest.

Please call if you have any questions.

Yours truly,

carter S. Bacon, Jr.

CSB/aa
Enclosures

cc: Richard P. RAmirez
Jack W. Whitley
Serbert A. Sostek
Fred J. Boline;, Jr.
William C. Lance

/



ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP

Schedule A

General Partners
Capital
Contribution

Percentaqe
Interest

Richard P. Ramirez $
c/o Astrollne Communications
Company Llmlted Partnershlp

18 Carden Street
Hartford, CT 0610S

WHCT Manaqement, Inc. $
231 John Street
Readinq, MA 01867

Thomas A. Hart $
1862 Inqleside Terrace, N.W.
Washinqton, D.C. 20010

Limited Partners

210

so

10

21~

SX

IX

Astro11ne Company
231 John Street
Readinq, MA 01867

Martha Rose and
Robert Rose as
Joint Tenants

18 Morqan Street
Wenham, MA 01984

Thelma N. Cibbs
2275 South Ocean Blvd.
Palm Beach. FL 33480

$440,616

$ 30,042

$ 30,042

sex

6X

Don O'Brien $
c/o Astroline Communeations

Company Lim±ted Partnerabip
18 Carden Street
Hartford. CT 06105

Terry Plane11 $
c/o Astroline Communiet1ons

Comeany ~imited Partnership
18 C..rden Street
Hartford, CT 06105

Danie1le Webb $
c/o Astro1ine Communications

Company Limited Partnership
18 Carden Street
Hartford, ·CT 06105

,

10

10

10

l~

1~





I SBH Exh. 72 I
PEABODY & BROWN

,.. P,..RTNERSHIP INCLUDING PROFESSIONAL CORPOR,..TIONS

ON E BOSTON PLACE
BOSTON. MASSACHUSETTS 02108

(617) 723·8700

October 2, 1985

Thomas A. Hart, Jr.
Baker & Hostetler
818 Connecticut Avenue N.W.
Washington, D.C. 20006

Dear Tom:

CABLE ADDRESS "PEA80DYB"
TELEX NUMBER 951019

Enclosed are copies of the Agreements relating to the 1%
limited partnership interests recently transferred by WHCT
Management, Inc., to three employees of Astroline Communications
Company.

It is my understanding that the enclosed Agreements will be
filed as exhibits to the ownership report filed with the FCC on
September 13.

Please do not hesitate

CSB/aa
Enclosures

Yours

Carter

you have any questions.

r.

cc: Herbert A. Sostek
Jack Whitley ----
(with encl' s)

Federal Communications Commission
~.---......_._--"--_.. - -_•. _.. . ... -_. .__.-

Docket ~L . __ Exhibit 11L
I'tesented Sb~~xk)y_~ G(OlULt(LS~\~

Dispositi40 j :::: ':et&'(:'1L
lBe.eel

.::1J.f\\t I-\n\~
............ ~ ..
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BAKER & HOSTETLER
[SBH Exh. 73

IN CLEVEL.AND. OH'O

3200 N..TION..L CITY CENTE"

CLEVEL"NO. OH'O ....n04

(Z'8) 8Z'·OZOO

TWx 8'0 42. 8375

IN COLUM.US. 0 ....0

65 EAST ST"TE ST"EET

COLU".US. OH'O 043215

(8"1 22e·'5'"

IN "'....YL..ND
5000 SUNNYSIDE AVE. Su,TE 30'

eELTSVILLE. "'....YL..ND 20705

(30"837·..111

ATTORNEYS AT L ...w

W... SHINOTON SQU...1tE,St1ITE 1100

10eiO CONNECTICUT AVE.,N.W.

WASHINGTON, D.C. 20036

(202) SSl-leIOO

TELECOPIEJI: (202) 048S-2:JS7

TELEX SeIO-2:J15-727e

April 18, 1986

0. ;,
\

IN DE.HVE". COLO""'OO

SU'TE nOO. 303 E"sT '7TH AVENUE

DENVE". COLO....DO 80203

(303) ee"080D

IN ORL.ANDO. F"LOA'DA

13TH "LOO" e ....NETT PLoUA

O"L"NOO. FLO..,D" 32801

(305) 841,""

IN V'''GINIA

0437 N. LEE ST"EET

AL.EXANORIA. V.RGINIA 202314

(703) 5 ..1t-'Z8"

WRITER'S DIRECT DIAL NO.:

(202) at51- 1658

Mr. Richard P. Ramirez
General Partner
Astroline Communications Company
18 Garden street
Hartford, CT 06105

Herbert A. Sostek
President
Astroline Company
231 John street
Reading, MA 01867

Gentlemen:

Enclosed please find a copy of a Public Notice released on
April 1, 1986 accepting for filing the construction permit ap
plication to modify the facilities of WHCT-TV which was filed on
March 25, 1986. I will keep you posted of any new developments
regarding this filing.

Also enclosed is a recent Order from the Federal
Communications Commission (WFCCW) concerning contracts, agreements
and understandings which should be kept on file at the station and
made available for inspection upon request by the FCC. It is not
necessary to include these documents in the public file.

If you have any questions regarding these matters or require
further clarification, please give me a call.

Sincer:ely,

-rR0rMV
Thomas A. Hart, Jr.

BH 0857
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Before the

FEDERAL COMMUNICATIONS COMMISSION

washington. D.C. 20554

In the Matter of

Oversight of the Radio
and TV Broadcast Rules

)
)
)
)

ERRATUM

Released: April 18. 1986

3903

In the above captioned Order. released March 7. 1986 and published In the
Federal Register on March 24. 1986 at 51 FR 9963. there was an error In
paragraph 10 of the rules Appendix pertaining to revision of Section 73.3613.
The correction of the error. as published In the Erratum on April 9. 1986.
was incomplete.

It Is corrected to -read:

10.47 eFR 73.~613 is amended by removing' paragraphs (a) (2) ~eserved.
(a) (5) lReserved and (a) (6) ~eservei and redesignating paragraphs (aTU)
and (a)T4) as a) (2) and (aT(3) respectively; and revising paragraph (d)
to read as follows:

573.3613 Filing of contracts

* * * * *
(d) The following contracts. agreements or understandings
need not be filed but shall be kept at the statio~ and made
available for inspection upon request by the FCC: Contracts
relating to the sale of broad~ast time to "time brokers" for
resale; subchannel leasing agreements for Subsidiary
Communications Authorization operation; franchise/leasing
agreements for operation of telecommunications services on the
TV vert"ical blanking interval; time sales contracts wi th the
same sponsor for 4 or more hours per day. except where the
length of the events (such as· athletic contests. musical
programs and special events) broadcast pursuant to the
contract Is not under control. of the station; and contracts
with chief operators.

FeDERAL COMMUNICATIONS COMMISSION

William J. Tricarico
Secretary
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