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(3) With respect to unassigned pole space, such notice must include all
information required to enable SWBT and other joint users,
including other persons or entities seeking space on the same poles,
to detennine the specific space which Applicant desires to occupy.
The notice must, therefore, include, at a minimum, the following
information:

(i) the specific poles to be occupied;

(ii) the specific space on each pole to be occupied, including the
height (distance from the ground) of the attachment and the
side (road or field) where the attachment is to be made;

(iii) the anticipated number and types ofcables to be attached,
together with the anticipated physical size (diameter) and
weight (weight Per foot) of such cables, and the anticipated
number and types ofstrands, ifany, to be used to support the
cables, such information to be sufficient to give notice to
SWBT and other joint users ofthe remaining space on the pole
available and what facilities modification, capacity expansion,
or make-ready work may be required of subsequent applicants

. as a result of the provisional assignment ofspace to Applicant;

-
(iv) the anticipated use by Applicant ofany infrequent construction

techniques and connectivity solutions authorized under Section
6.03 to avoid high or unusual expenditures;

(v) Applicant's best estimates of the dates when Applicant plans to
begin and complete construction at the sites specified in the
notice; and

(vi) ifapplicable, a conspicuous statement that Applicant intends to
occupy the space before the issuance ofa license, as Provided
in Section 8.03 of this Agreement.

(4) No later than 30 days after giving such notice, Applicant shall file an
application under Section 9.02 or the provisional assignment will
lapse.

(5) As stated in Section 7.03(c), SWBT does not rePresent that its
records accurately reflect the information necessary to enable
Applicant to rely upon a records-based assignment process. SWBT
shall have no duty to verify that space provisionally assigned
pursuant to this subsection is actually available.
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(c) Assignments made prior to the issuance ofa license will be provisional
assignments and will be subject to modification if it is subsequently
determined that the space selected by or assigned to Applicant is already
occupied or that a different assignment is required to comply with
SWBT's standards for assigning pole, duct, and conduit occupancy
space.

(d) Applicant's obligation to pay semiannual pole attachment or conduit
occupancy fees will commence from the date ofassignment or
provisional assignment, as logged and recorded in the appropriate
SWBT records.

(e) During the l2-month assignment period following the date space is
assigned to Applicant and entered into the appropriate SWBT record,
SWBT shall not occupy or use such space without Applicant's
pennission, shall not assign such space to any party other than
Applicant, and shall not lmowingly permit any party other than
Applicant to occupy or use such space without Applicant's permission
except as otherwise specifically provided in this Agreement. The
assignment to Applicant will automatically lapse 12 months after the
date the assignment has been entered into the appropriate SWBT record
ifApplicant has not occupied such assigned space within such 12-month
period; provided, however, that ifApplicant's failure to occupy the space
Within such 12-month period results from SWBT's failure to perform
make-ready work on schedule, the parties shall negotiate a single
extension of the assignment period, which extension shall not extend the
assignment period beyond three months from the date of completion of
SWBT's make-ready work; and, provided further, that ifApplicant can
demonstrate that its failure to occupy the space within such 12-month
period results from the actions ofSWBT or third parties other than
persons acting on Applicant's behalf, or from acts ofGod, the
assignment may be extended for a period no longer than three months
from the date Applicant is first able to commence construction activities
at the site involved.. Assignments to third parties shall be subject to the
same rules applicable to Applicant under this subsection. Extensions
permitted under this subsection must be requested in writing before
expiration of the original12-month period and shall be recorded on the
appropriate SWBT records available for inspection under Section 7.03.

(f) SWBT may assign space to itselfby making appropriate entries in the
same records used to log assignments to Applicant and third parties. If
SWBT assigns pole, duct, or conduit space to itself, such assignment
will automatically lapse 12 months after the date the assignment has
been entered into the appropriate SWBT record if SWBT has not
occupied such assigned space within such 12-month period; provided,

PAGE 40
(R.EVlSED 06lO6I97)



however, that if SWBT's failure to occupy the space within such 12
month period results from the actions ofApplicant or third parties other
than persons acting on SWBT's behalf, or from acts ofGod, SWBT's
assignment may be extended for a period no longer than three months
from the date SWBT is able to commence construction at the site
involved. Extensions pennitted under this subsection must be recorded
before expiration of the origina112-month period on the appropriate
SwaT records available for inspection under Section 7.03.

(g) If facilities modifications, capacity expansions, or other make-ready
work are required due to the assignment ofspace to either party under
this section, the party to whom such space has been assigned will
reimburse the person or entity incurring the costs for such facilities
modifications, capacity expansions, or make-ready work if the party to
whom Such space bas been assigned fails to occupy the assigned space
within the 12-month assignment period or any extension thereof.

(h) Except as provided in subsections (e)-(f) above, assignments shall not be
extended, renewed, or sequentially repeated in any manner (other than by
actual occupancy) that enables Applicant, SWBT, or any joint user to
preclude access by others to unused pole attachment or conduit
occupancy space for any period greater than 12 months after the date of
initial assignment.

(i) At Applicant's election, Applicant may file an application for access
which specifically requests that the space sought by Applicant not be
assigned to Applicant immediately and not be recorded immediately in
the SWBT records available for inspection by other telecommunications
carriers, cable television systems, or other providers of
telecommunications services under Section 7.03 ofthis Agreement. In
that event, the space sought by Applicant will not be assigned to
Applicant and will remain available for assignment to others without
restriction until such time as such space is formally assigned to
Applicant in accordance with Applicant's written instructions and the
assignment is recorded in the records available for~onunder
Section 7.03. The assignment shall be made no later~ the date of
issuance to Applicant ofa license confuming that Applicant has the right
to occupy the space descnOed in the license. In the event that Applicant
elects to proceed under this subsection, Applicant's obligation to pay
pole attachment and conduit occupancy fees shall not commence until
the date the assignment is recorded in the appropriate SWBT records and
Applicant shall bear the risks that (l) the space sought by Applicant will
be assigned to and occupied by another person or entity or (2)
circumstances will occur which may require that SWBT reevaluate
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Applicant's application and repeat the field inspection portion of the pre
license survey at Applicant's expense.

G) Notices and applications including assignment requests will be date- and
time-stamped on receipt. Because space will be selected and further
assignments made based on entries logged and recorded in the
appropriate SWBT records, the date and time ofassignment will be the
date and time when the assignment is recorded rather than the date and
time ofreceipt of the application or notice requesting such assignment.
Although SWBT's clerical personnel will promptly process assignment
requests included in applications and notices transmitted to SWBT by
mail, courier, fax, or other transmission media, SWBT shall not be liable
for any failure by Applicant to obtain the space desired by Applicant due
to delay in logging assignment requests. Applicant acknowledges that,
to maXimize the probability that Applicant will be assigned the space
Applicant desires, Applicant should, when possible, submit applications
and notices including assignment requests in person to SWBT at the site
where the applicable records are maintained and should countersign. the
entry reflecting the assignment and time ofassignment.

8.03 Immediate Occupancy. SWBT shall, within 60 days after the effective date
of this Agreement, adopt interim procedures which will provide Applicant the ability to
attach or place facilities on or in SWBT's poles, ducts, conduits, and rights-of-way on an
immediate basis when such space is available for Applicant's use and no make-ready
work or infrequent construction techniques or connectivity solutions are required. SWBT
may, on 60 days advance notice to Applicant, revise or terminate such interim procedures
if they prove to be unworkable, in which event Applicant may seek renegotiation of this
Agreement or challenge SWBT's decision in accordance with procedures available to
Applicant under applicable federal and state laws, regulations, and commission orders.
The special procedures established under this section shall supplement, rather than
replace, the regular assignment and licensing procedures set forth in Articles 8-10 of this
Agreement, are intended to be used only under special circumstances~ when the
regular procedures allow insufficient time to meet customer service commitments or
resolve non-routine construction or network contingencies), shall not be used on a routine
basis, and shall be consistent with subsections (a)-(t) below.

(a) Upon giving SWBT the notice required by this subsection, Applicant
may immediately occupy space assigned or provisionally assigned to
Applicant pursuant to Section 8.02 of this Agreement. The notice shall
be contained in either a notice ofintent to occupy as provided in Section
8.02(b) or a license application under Section 9.02. Applicant shall not
give such notice or occupy such space without first reviewing SWBT's
records and determining that the records reflect that the space sought is
available.
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(b) Applicant shall not occupy space which has not been assigned or
provisionally assigned to Applicant. The assignment must be recorded
on the appropriate SWBT records, as provided in Section 8.02, prior to
Applicant's occupancy. IfApplicant subsequently detennines that the
records are inaccurate and that the space assigned to Applicant is not
available, or that the space assigned is not suitable for Applicant's
intended use, Applicant shall, within one business day, notify SWBT in
writing that it no longer intends to occupy the space earlier assigned and
is releasing the assignment. Except as otherwise provided in this
subsection, Applicant shall not occupy other space on the pole or in the
duct or conduit without first obtaining an assignment or provisional
assignment of the space which Applicant will occupy. To avoid high or
unusual expenditures resulting from unanticipated conditions at the site,
Applicant may occupy space not assigned to Applicant subject to the
folloWing terms and conditions.

(I) Applicant may occupy the next available space shown on SWBT's
records as available at the time ofApplicant's last review ofthe
records. Applicant shall not knowingly occupy space occupied by or
assigned to SWBT or any third party without consent ofthe party to
whom the space has been assigned.

(2) Within one business day after occupying such space, Applicant shall
submit to SWBT a written notice ofintent to occupy or an
application for the space occupied showing the reason for
Applicant's use ofthe space occupied.

(3) Applicant shall bear the risk that space occupied by Applicant
pursuant to this section was assigned to SWBT or a third party
during the period between Applicant's last review ofthe records and
Applicant's occupancy of such space. After occupying space not
previously assigned to Applicant, Applicant sball review the records
and promptly notify the affected party ifApplicant determines that it
has occupied space assigned to such party. At the request of the
party to whom such space has been assigned, Applicant shall, within
24 hours, or within such other period oftime mutually"agreed to by
the parties affected, remove its facilities from the space in question if
the parties affected cannot reach an acceptable alternative solution.
SWBT and Applicant anticipate that all parties affected will act in
good faith to work out acceptable solutions and that the parties
affected will not insist on strict adherence to the 24-hour removal
requirement unless there is a legitimate business need for compelling
removal within such time period.
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(4) SWBT shall be entitled to recover from Applicant actual costs, if
any, directly incurred by SWBT as a result ofApplicant's decision
under this subsection to occupy space subject to a valid prior
assignment to SWBT. Applicant shall indemnify, on request defend,
and save SWBT harmless from any injury, loss, damage, liability, or
claim asserted against SWBT by any third party resulting from
Applicant's decision under this subsection to occupy space assigned
to such third party.

(c) Nothing in this section authorizes Applicant to place its facilities on or
in any pole, duct, or conduit space already occupied by the facilities of
SWBT or a third party, even if the presence of such facilities is not
reflected on SWBT's records.

(d) Nothing in this section authorizes Applicant, without first obtaining
SWBT's written authorization, to (1) place its facilities on any pole or in
any duct or conduit that requires make-ready work (other than third-party
make-ready work ammged directly by Applicant) or (2) utilize any
infrequent construction technique or connectivity solution described in
Section 6.03.

(e) IfApplicant has not done so already, within 24 hours after occupying
space pursuant to this section, Applicant will submit to SWBT an
application for the space occupied as provided in Section 9.02 ofthis
Agreement. The application may be submitted by fax.

(f) Applicant will bear all risks resulting from the possibility that assigned
space which appears from the records to be available is not available or
in suitable condition to be used by Applicant and shall indemnify, on
request defend, and hold SWBT harmless from any injury, loss, damage,
claim, or .liability (including but not limited to third-party claims)
resulting from Applicant's occupancy ofspace in violation of this
section.

ARTICLE 9: APPLICATIONS AND PRE-LICENSE SURVEYS

9.01 Licenses Required Except as otherwise specifically permitted in this
Agreement, Applicant shall apply in writing for and receive a license before attaching
facilities to specified SWBT poles or placing facilities within specified SWBT ducts,
conduits, manholes, or handholes. License applications and infonnation received by
SWBT in connection with such applications shall be subject to the provisions ofArticle
28 ofthis Agreement (Confidentiality ofInformation).

9.02 Application Form. To apply for a pole attachment or conduit occupancy
license under this Agreement, Applicant shall submit to SWBT two signed copies of the
appropriate application forms. SWBT represents that the forms specified in subsections

PAGE 44
(REVISED 06106I97)



(a)-(b) are forms in use prior to the effective date of this Agreement and that S'WBT is in
the process ofrevising such forms to conform to the provisions of this Agreement and to
streamline the application process. The parties therefore agree that the forms specified in
subsections (a) and (b) will be interim forms only. SWBT reserves the right to change the
format and content of these fonns upon 60 days written notice to Applicant.

(a) To apply for a pole attachment license, Applicant shall submit to SWBT
two signed copies ofSWBT's Form SW-9434 ("Access Application and
Make-Ready Authorization") together with completed Form SW-9433
("Pole Attachments"). An application for a pole attachment license will
not be complete or subject to processing by SWBT until these forms
have been submitted to SWBT; provided, however, that such forms will
be deemed to be substantially complete if they contain the information
specifi~d in subsections (c)-(h) below, as applicable. Copies ofForms
SW-9433 and SW-9434 are attached to this Agreement as parts of
APPENDIX ill.

(b) To apply for a conduit occupancy license, Applicant shall submit to
SWBT two signed copies ofSWBT's Form SW-9434 ("ACCess
Application and Make-Ready Authorization") together with completed
Form SW-.9435 C'Conduit Occupancy"). An application for a conduit
occupancy license will not be complete or subject to processing by
SWBT until these forms have been submitted to SWBT; provided,
however, that such forms will be deemed to be substantially complete if
they contain the information specified in subsections (c)-(h) below, as
applicable. Copies ofForms SW-9434 and SW-9435 are attached to this
Agreement as parts ofAPPENDIX ill.

(c) Each application for a license under this Agreement shall include, at a
minimum, the following information:

(1) the poles, ducts, and conduits (including all manholes) along
Applicant's proposed route to or within which Applicant desires to
attach or place its facilities;

(2) a deScription of the facilities to be attached to SWBT's·poles and a
description of the facilities to be placed within each component of
SWBT's conduit system (including but not limited to ducts,
conduits, manholes, and handholes) along the proposed route;

(3) for poles, the proposed points ofattachment;

(4) for building entrance or building distribution ducts or conduits or
other space within a building, a conspicuous statement, as required
by Section 5.06 of this Agreement, that the application pertains to a

PAGE 45
(REVISED 06106I97)



building entrance or building distribution duct or conduit or other
space within a building;

(5) if applicable, a conspicuous notation that the space requested is not
to be assigned (or billed) to Applicant until SWBT has received
Applicant's written instruction to make such assignment or issued a
license authorizing Applicant to occupy the space requested; and

(6) if applicable, a conspicuous statement that Applicant intends to
occupy the space before the issuance ofa license, as provided in
Section 8.03 of this Agreement.

(d) Facilities descriptions which apply to multiple pole attachments or
conduit occupancies need only be described once on any form. Facilities
descriptions shall include, at a minimum, the following information:

(1) the number and types ofcables, including the physical size
(diameter) and weight (weight per foot);

(2) the number and types of strands, ifany, which will be used to
support the cables, including the rated holding capacity expressed in
thousand pound increments ~.g., 22M) ofsuch strands; and

-
(3) sufficient information to identify and descn"be the physical

characteristics (size, dimensions, and weight) ofapparatus enclosures
and other facilities to be attached to SWBT's poles or placed in
SWBT's conduit system.

(e) When it appears to Applicant that facilities modification, capacity
expansion, or make-ready work may be required to accommodate
Applicant's access requests, Applicant shall descn"be the facilities
modification, capacity expansion, or make-ready work which Applicant
proposes. Applicant shall also describe its plans, ifany, to use any
infrequent construction technique or connectivity solution. authorized
under Section 6.03 to avoid high or unusual expenditures and state its
reasons for the use of such technique or solution. '

(f) Applicant acknowledges that the poles along a particular pole line or
route may include poles owned by firms (such as electric utilities) other
than SWBT, that it may be necessary for SWBT to rearrange its facilities
or perfonn other make-ready work on poles other than poles it owns or
controls in order to accommodate Applicant's request for access to
SWBT's poles and that, at the time an application is submitted, it may be
difficult for Applicant to determine with certainty whether a particular
pole is owned or controlled by SWBT or by another entity. Accordingly,
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the application shall, to the extent feasible, identify all poles utilized by
SWBT (without regard to ownership) along Applicant's proposed route.

(g) Each application for a license under this Agreement shall be
accompanied by a construction schedule showing Applicant's projected
dates for beginning and completing construction at the sites specified in
the application. Information on this schedule may be used by SWBT's
engineering and outside plant construction personnel in scheduling work
required to process Applicant's applications and scheduling such
capacity expansions, make-ready work, and facilities modifications, if
any, as may be necessary to accommodate Applicant's facilities.

(h) Applicant may include multiple cables in a single license application and
may provide multiple services (S.g., CATV and non-CATV services)
under the same cable sheath or jacket. When both CATV and non
CATV services are provided under the same cable sheath or jacket, or
CATV and non-CATV services are provided using different cables
attached or lashed to the same strand or otherwise occupying the same
space on a pole or the same duet or inner duct within a conduit,
Applicant will so advise SWBT and SWBT shall, ifpermitted by law,
adjust its charges to enable SWBT to charge Applicant the rate
applicable "to telecommunications carriers rather than the rate applicable
to cable television systems solely to provide cable service.

9.03 Cooperation in the Application Process. The orderly processing of
applications submitted by Applicant and other firms seeking access to SWBT's poles,
duets, conduits, and rights-of-way requires good faith cooperation and coordination
between SWBT's personnel and personnel acting on behalfofApplicant and other firms
seeking access. The parties therefore agree to the following transitional procedures which
will remain in effect during the term. ofthis Agreement unless earlier modified by mutual
agreement of the parties.

(a) Before submitting a formal written application for access to SWBT's .
poles, duets, conduits, and rights-of-way, the :firm submitting the
application shall make a good faith determination that it actually plans to
attach facilities to or place facilities within the poles, duets; conduits, or
rights-of-way specified in the application. Applications shall not be
submitted for the purpose ofholding or reserving space which the
applicant does not plan to use or for the purpose ofprecluding SWBT or
any other provider oftelecommunications or cable television services
from using such poles, duets, conduits, or rights-of-way.

(b) Applicant shall only submit applications for access to poles, ducts,
conduits, and rights-of-way which it plans to use within one year
following the date access is granted and shall use its best efforts to
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submit applications in an orderly manner in accordance with Applicant's
needs. If Applicant contemplates the need to submit more than 10
applications within any 45-day period with respect to poles, ducts,
conduits, and rights-of-way within the territory of any single SWBT
construction district, Applicant shall give SWBT advance notice as
promptly as is reasonably practicable.

(c) No more than 300 poles shall be the subject of any single pole
attachment license application.

(d) No more than 20 manholes shall be the subject of any single conduit
occupancy license application.

9.04 Applicant's Priorities. When Applicant has multiple applic~tionson file
within a single SWBT construction district, Applicant shall, at SWBT's request,
designate its desired priority ofcompletion ofpre-license surveys, facilities
modifications, capacity expansions, and make-ready work with respect to all such
applications.

9.05 Pre-license Survey. A pre-license survey (including a review ofrecords and
field inspection, ifnecessary) will be completed by SWBT after Applicant has submitted
its written license application as specified in Section 9.02 ofthis Agreement. SWBT
shall not, without due cause and justification, repeat pre-occupancy survey work
performed by Applicant.

(a) The field inspection portion of the pre-license survey, which includes the
visual inspection ofexisting pole and conduit facilities, shall be
performed by SWBT or its authorized representative. Primary purposes
of the field inspection will be to enable SWBT to (l) confirm or
determine the facilities modification, capacity expansion, and make
ready wor~ ifany, necessary to accommodate Applicant's facilities; (2)
plan and engineer the facilities modification, capacity expansion, and
make-ready work, ifany, required to prepare SWBT's poles, duets,
conduits, rights-of-way, and associated facilities for Applicant's
proposed attachments or occupancy; and (3) estimate the posts
associated with such facilities modification, capacity expaDsion, or
make-ready work. SWBT may dispense with the field inspection if it
appears that the information necessary to process Applicant's license
application is already available from existing sources, including the
application forms and such other information as may be available to
SWBT. IfApplicant, pursuant to Section 8.03, has occupied the space
requested before the issuance ofa license, a post-installation inspection
ofApplicant's facilities may be performed, in place of the field
inspection portion of the pre-license survey, to determine whether such
facilities are in compliance with the specifications ofArticle 6 and other
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provisions of this Agreement. In performing such inspection, SWBT
will not, without due cause and justification, repeat pre-occupancy
survey work performed by Applicant.

(b) The administrative processing portion of the pre-license survey (which
includes processing the application and reviewing records) will be
performed by S\VBT.

(c) Before performing any portion of the pre-license survey, SWBT shall
obtain Applicant's written authorization to perform such work.
Authorization may be given, when possible, when the application is
submitted. No authorization shall be required for post-installation
inspections ofApplicant's facilities when installation has occurred,
pursuant to Section 8.03, before the issuance of a license.

ARTICLE 10: ISSUANCE AND DENIAL OF LICENSES
(INCLUDING FACILITIES MODIFICATIONS,

CAPACITY EXPANSIONS, AND MAKE-READY WORK

10.01 Response Within 45 Days. Within 45 days ofApplicant's submission ofa
license application pursuant to Section 9.02 of this Agreement, or within such other
period of time as may be mutually agreed upon in writing by the parties, SWBT shall
respond to the application. The response shall state whether the application is being
granted or denied. Ifdenial is anticipated, or ifSWBT personnel involved in the
processing ofApplicant's request for access become aware ofhazardous substances at the
site requested by Applicant, SWBT shall promptly advise Applicant and shall, at
Applicant's request, discuss alternatives to denial and issues associated with the presence
of such hazardous substances. Additional state-specific response and notice
requirements, ifany, shall be addressed by an addendum to this Agreement.

•

(a) Ifaccess is granted, SWBT shall, no later than 45 days after Applicant's
submission of the license application, further advise Applicant in writing
(1) what facilities modifications, capacity expansions, or make-ready
work, ifany, will be required to prepare SWBrs pole or conduit
facilities, (2) provide Applicant an estimate ofcharges for such facilities
modifications, capacity expansions, or make-ready worle and (3) disclose
to Applicant any hazardous substances known by SWBT to be present at
the site.

(b) SWBT may take into account issues ofcapacity, safety, reliability, and
engineering when considering requests for access, provided the
assessment ofsuch factors is done in a nondiscriminatory manner. If
access is denied, SWBT shall confirm the denial in writing by the 45th
day after the receipt by SWBT ofApplicant's completed application. A
denial ofaccess shall be specific, shall include all relevant evidence and
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information supponing the denial, and shall explain how such evidence
and information relates to a denial ofaccess for reasons of lack of
capacity, safety, reliability, or generally applicable engineering purposes.
IfApplicant in its completed application sets forth in writing specific
proposals for expanding capacity, the denial statement shall specifically
address such proposals.

(c) Applicant agrees that if, at any time prior to the 45th day, it has
detennined that it no longer seeks access to specific poles, ducts, or
conduit facilities, Applicant shall promptly withdraw or amend its
application, thereby minimizing the administrative burdens on SWBT of
processing and responding to the application.

(d) Not\!'ithstanding the 45-day deadline, SWBT will, pursuant to Section
8.03 of this Agreement, make available to Applicant for immediate
occupancy any pole, duct, or conduit space which is not currently
assigned, not designated as a maintenance duct, and not subject to
applicable make-ready requirements.

(e) IfSWBT fails to respond in writing within 30 days ofSWBT's
docum~tedreceipt of a license application pursuant to Section 9.02 of
this Agreement, or within such other period of time as may be mutually
agreed upon in writing by the parties, Applicant may by written notice
inquire whether SWBT intends to deny Applicant's request for access.
After such notice has been given and receipt by SWBT ofa properly
submitted license application has been confinned, SWBT's failure to
respond in writing within 15 days after receipt of the notice shall be
deemed to constitute approval of the request for access. In such event,
Applicant shall be entitled to occupy the space requested without the
fonnality ofa license; provided, however, that nothing contained in this
subsection shall authorize Applicant to occupy space already occupied or
subject to a prior valid space assignment to SWBT or any third-party;
and provided further that nothing in this subsection authorizes Applicant,
without first obtaining SWBT's written authorization, to.(l) place its
facilities on any pole or in any duct or conduit that requir.es make-ready
work (other than third-party make-ready worle arranged directly by
Applicant) or (2) utilize any infrequent construction technique or
connectivity solution described in Section 6.03.

10.02 Obligation to Consttuet or Modify Facilities: Capacitv Expansions. SWBT
may grant access subject to Applicant's approval of such make-ready worle (including
facilities modifications) as may be required to expand capacity to accommodate
Applicant's request, in which event Applicant shall either accept such conditions, initiate
good faith negotiations to explore other potential accommodations, or withdraw its
request for access. If SWBT does not offer to expand capacity and denies Applicant's
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request for access, SWBT shall promptly notify Applicant of such detennination. SWBT
shall not deny Applicant's request for access on lack of capacity grounds when capacity
can be expanded as provided in this section and in Section 6.03 (infrequent construction
techniques and connectivity solutions).

(a) At Applicant's request, SWBT will replace, expand, or modify its poles
and conduit system, or otherwise expand the capacity of such facilities to
accommodate the placement of Applicant'S facilities; provided,
however, that such modifications shall be consistent with the capacity,
safety, reliability, and engineering considerations which SWBT would
apply to itself if the work were performed for SWBT's own benefit.
Outside plant facilities modifications and capacity expansions
contemplated by this subsection include, but are not limited to,
installation ofinner duct, cable consolidations and the removal ofcables
that are retired or inactive (dead). Except as otherwise specifically
provided in this section, SWBT may recover from Applicant the costs of
facilities modifications and capacity expansions to make space available
for Applicant's facilities and charges for such modifications and
expansions shall be determined and billed as provided in APPENDIX I
of this Agreement.

(b) SWBT will, at its own expense, install inner duct in SWBT's conduit
system as necessary to make space available for Applicant's facilities.
Inner duct installations to accommodate Applicant's facilities will be
performed by SWBT within the same time intervals which would apply
ifSWBT were peIforming such installations for itself. IfSWBT's
intervals for beginning or completing inner duct installation do not meet
Applicant's needs, Applicant may arrange for the inner duct installation
to be performed by an authorized contractor selected by Applicant from
a list, jointly developed and maintained by the parties, ofcontractors
mutually approved as qualified to perform inner duct installations.
Applicant may install the inner duct itself ifApplicant is on the list of
mutually approved contractors at the time the work is performed. When
inner duct is installed in SWBT's conduit system by Applicant or an
authorized contractor selected by Applicant, SWBT will provide the
inner-dueting materials to be installed and Applicant shall "beaT all other
installation expenses. Applicant shall give SWBT sufficient advance
notice of the materials needed to enable SWBT to provide such materials
to Applicant on a timely basis. Applicant shall return all unused
materials, including unused inner duct and reels, to SWBT or purchase
them from SWBT. Inner duct installed by Applicant or an authorized
contractor selected by Applicant shall be installed in accordance with
SWBT's specifications and in accordance with the same standards and
practices which would be followed if the inner duct were being installed
by SWBT or SWBT's contractors. Applicant shall indemnify, on
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request defend, and hold SWBT hannless for any injuries, losses,
damages, claims, or liabilities directly resulting from the installation of
inner duct by Applicant or any authorized contractor selected by
Applicant under this subsection. Applicant shall not, without SWBT's
prior written approval, arrange for inner duct installation to be perfonned
by subcontractors who are not authorized contractors.

(c) SWBT shall, at its expense, remove cables that are retired or inactive
(dead) to free-up requested duct and pole space, provided that such
removal is reasonably feasible (i.~., cable pulls easily without incident).
If a section ofcable is "frozen" in a duct and would require excavation to
remove, Applicant may, at its option, request that SWBT excavate the
obstruction or, in the alternative, arrange for excavation of the
obstruction to be performed by an authorized contractor selected by
Applicant from a list, jointly developed and maintained by the parties, of
contractors mutually approved as qualified to perform such excavations.
Applicant may excavate the obstruction itself ifApplicant is on the list
ofmutually approved contractors at the time the work is performed.
Such excavations will be at Applicant's expense. Removal of the
remainder of the cable will be at SWBT's expense. Excavation work
performed by Applicant or an authorized contractor selected by
Applicant shall be performed in accordance with SWBT's specifications
and in accordance with the same standards and practices which would be
followed if such excavation work were being performed by SWBT or
SWBT's contractors. Neither Applicant nor any authorized contractor
selected by Applicant to perfonn excavation work under this subsection
sball conduct facility excavation activities in any manner which
jeopardizes or degrades the integrity ofSWBT's stIuctures or interferes
with any existing use of the facilities. Applicant shall indemniiY, on
request defend, and hold SWBT harmless for any injuries, losses,
damages, claims, or liabilities directly resulting from the performance of
excavation work by Applicant or any authorized ~ontractor selected by
Applicant under this subsection. Applicant shall not, without SWBT's
prior written approval, arrange for excavation work to be performed
under this subsection by subcontractors who are not qua.l¢.~d
contractors.

10.03 Issuance ofLicenses and Immediate Access When No Make-ready Work is
Required. If, on the basis ofApplicant's representations or SWBT's field inspection, if
any, SWBT detennines that no make-ready work is necessary to accommodate
Applicant's facilities, SWBT will issue a license without perfonning make-ready work
and pole attachment or conduit occupancy space will be ;made available to Applicant for
immediate occupancy. Immediate occupancy prior to the issuance ofa license shall be
governed by Section 8.03.
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10.04 Make-readv Work. If SWBT determines that make-ready work will be
necessary to accommodate Applicant's facilities, SWBT shall promptly notify Applicant
of the make-ready work proposed to enable the accommodation ofApplicant's facilities.

(a) The notice shall be given in writing no later than 45 days after the receipt
by SWBT ofApplicant's completed application pursuant to Section 9.02
of this Agreement or within such other period of time as may be
mutually agreed upon in writing by the parties.

(b) The notice will include SWBT's estimate ofmake-ready charges, which
estimate shall be stated on SWBT Form SW-9434 ('"Access Application
and Make-Ready Authorization"), a copy ofwhich is attached hereto as
part ofAPPENDIX ill.

(c) Applicant shall have 20 days (the '"acceptance period") after receiving
SWBT's estimate ofmake-ready charges to authorize completion of the
make-ready work proposed by SWBT or to advise SWBT ofits
willingness to perform the proposed make-ready work itself. If
Applicant advises SWBT that it is willing to perform the make-ready
work proposed by SWBT in accordance with a design approved by
SWBT, and SWBT's specifications, SWBT will not, without due cause
and justification, refuse to accept Applicant's offer to perform the work.
Authorization shall be accomplis9.ed by Applicant's signing the estimate
and returning it to SWBT within the 2o-day acceptance period.

(d) Within the 20-day acceptance period, the parties may negotiate
modifications of the make-ready work to be performed. Ifthe parties
reach agreement through negotiation, a new estimate shall be prepared
and authorization shall be accomplished by Applicant's signing the
revised estimate and returning it to SWBT within the original2D-day
acceptance period, or within such period of time as may be mutually
agreed upon by the parties.

(e) IfApplicant does not sign and return the estimate within the 2o-day
acceptance period, or within such other period of time as may be
mutually agreed upon in writing by the parties, Applicant'shall notify
SWBT in writing by the 20th day whether Applicant is withdrawing its
application, electing to perform the make-ready work itselfas provided
in subsection (c) or electing to treat SWBT's make-ready requirements
as a denial ofaccess.

(I) If no such notice is given by the 20th day, or such later date as may
be mutually agreed upon by the parties, SWBT shall contact
Applicant to detemrine whether Applicant intends to withdraw its
application. Applicant shall be deemed to have withdrawn its

PAGE 53
(REVISED 06I06N7)



application if, in response to SWBT's inquiry, Applicant does not
immediately sign and return the estimate to SWBT.

(2) IfApplicant timely notifies SWBT that it is electing to treat SWBT's
make-ready requirements as a denial ofaccess, SWBT shall, within
20 days after receiving the notice, provide Applicant with a written
statement explaining its decision to grant access only if the specified
make-ready work is performed. The statement shall be specific, shall
include all relevant evidence and information supporting SWBT's
decision to grant access only if the specified make-ready work is
performed, and shall explain how such evidence and information
relates to SWBT's decision for reasons oflack ofcapacity, safety,
reliability, or generally applicable engineering purposes. The
statement shall also set forth the basis for SWBT's make-ready
proposals and specifically address SWBT's rationale for rejecting
Applicant's alternative written proposals, if any.

10.05 Performance ofMake-readv Work. Except as otherwise specifically
provided in Section 10.02 and in this section, make-ready work shall be performed by
SWBT or by contractors, subcontractors, or other persons acting on SWBT's behalf and
shall be performed by SWBT in accordance with the same time intervals which would be
applicable if SWBT were"performing the work for itself.

(a) Applicant and SWBT will mutually establish and maintain for each
SWBT construction district lists ofauthorized contractors which may be
selected by Applicant to perform make-ready work when SWBT's
interval for beginning or completing such make-ready work does not
meet Applicant's needs. At Applicant's request, Applicant will be
included on such lists upon Applicant's demonstrating that (1) its
personnel are qualified to perform such work in accordance with
SWBT's specifications and (2) Applicant meets the financial
responsibility (insurance and bonding) requirements generally applicable
to contractors, subcontractors, and other vendors performing the same or
similar work on SWBT's behalfor the self-insurance requirements of
Section 23.02.

(b) IfSWBT's interval for beginning or completing make-ready work does
not meet Applicant's needs, Applicant may (l) perform the make-ready
work itself, ifApplicant is on the applicable list ofauthorized
contractors at the time the work is to be performed or (2) arrange for the
work to be performed by an authorized contractor selected by Applicant
from the applicable list ofauthorized contractors. Subject to the
availability of personnel, Applicant may also request that SWBT
perform the work on an expedited basis; provided, however, that make
ready work will not be performed on an expedited basis unless Applicant
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first approves any overtime or premium rates or charges associated with
performance of the work on an expedited basis.

(c) From time to time, additional contractors, subcontractors or other
vendors may be jointly approved by Applicant and SWBT to perform
specific make-ready work in the event that the work load exceeds the
capacity of the authorized contractors on the approved list to perform the
make-ready work in a timely manner.

(d) Make-ready work performed by Applicant, by an authorized contractor
selected by Applicant, or by a contractor, subcontractor, or other vendor
jointly approved by the parties under subsection (c) shall be performed in
accordance with SWBT's specifications and in accordance with the same
standards and practices which would be followed if such excavation
work were being performed by SWBT or SWBT's contr3.ctors. Neither
Applicant nor authorized contractors selected by Applicant to perform
make-ready work under this section shall conduct such work in any
manner which jeopardizes or degrades the integrity ofSWBT's
structures or interferes with any existing use of SWBT's facilities.
Applicant and any authorized contractor selected by Applicant to
perform make-ready work shall indemnify, on request defend, and hold
SWBT harmless from any and all injuries, losses, damages, claims, or
liabilities directly resulting from their activities under this section.

(e) Nothing contained in this section authorizes Applicant, any authorized
contractor selected by Applicant, or any other person acting on
Applicant's behalf to consolidate SWBT's cables.

10.06 Multiple Applications. Applications shall be processed on a first-come,
first-served basis. Applications filed on the same date shall be treated as having been
filed simultaneously and shall be processed accordingly.

10.07 Payments to Others for Expenses Incurred in Transferring or Arranging
Their Facilities. Applicant shall make arrangements with the owners ofother facilities
attached to SWBT's poles or occupying space in SWBT's conduit SYStem regarding
reimbursement for any expenses incurred by them in transferring or reaiTanging their
facilities to accommodate the attachment or placement ofApplicant's facilities to or in
SWBT's poles, duets, and conduits.

10.08 Reimbursement for the Creation or Use ofAdditional Capacity. As a result
offacilities modification, capacity expansion, or other make-ready work performed to
accommodate Applicant's facilities, additional capacity may become available on
SWBT's poles or in its conduit system. In such event, Applicant shall not have a
preferential right to utilize such additional capacity in the future and shall not be entitled
to any pole attachment or conduit occupancy fees subsequently paid to SWBT for the use
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of such additional capacity. SWBT shall, however, establish procedures for giving
Applicant notice of the subsequent use by SWBT or third parties ofadditional space or
capacity created at Applicant's expense. IfSWBT utilizes additional space or capacity
created at Applicant's expense, SWBT will reimburse Applicant on a pro-rata basis for
SWBT's share, if any, of Applicant's capacity expansion costs, to the extent
reimbursement is required by the Pole Attachment Act and applicable rules, regulations,
and commission orders. If any third party later utilizes any such additional space or
capacity, SWBT shall, at the request ofApplicant or such third party, provide such
infonnation as may be available to SWBT to assist Applicant and such third party in
determining the amount, if any, which such third party may owe Applicant as its pro-rata
share ofApplicant's capacity expansion costs. Nothing contained in this section shall be
construed as conferring or imposing on SWBT any right or duty to determine the amounts
owing by a third party to Applican4 to collect or remit any such amounts to Applicant, to
resolve or adjudicate disputes over reimbmsement between Applicant and third parties, to
deny a third party access to SWBT's poles, ducts, conduits, or rights-of-way due to such
third party's failure to satisfy Applicant's reimbursement demands, or to take any other
action to enforce Applicant's reimbursement rights against any third party. In like
manner, for additional capacity created by SWBT from and after the date ofenactment of
the Telecommunications Act of 1996, SWBT shall be entitled to recover from Applicant
and third parties, to the full extent permitted by law, their pro-rata shares ofsuch capacity
expansion costs incurred by. SWBT. To the extent that either party seeks to avail itself of
this cost-saving mechanism, such party shall be responsible for maintaining adequate
records documenting the costs subject to reimbursement, including but not limited to
costs incurred for facilities modification and capacity expansion work perl"ormed directly
by such party or contractors performing work on such party's behalf.

10.09 License and Attachment. After all required make-ready work is completed,
SWBT will issue a license con:fuming that Applicant may attach specified facilities to
SWBT's poles or place specified facilities in SWBT's conduit system. Applicant shall
have access to attach or place only those facilities specifically descn"bed in licenses
subject to this Agreement, and no others, except as otherwise specifically provided in (a)
Sections 8.03 and 12.03 or other provisions of this Agreemen4 (b) any other written
agreement between the parties providing for such access, or (c) the provisions ofany
applicable tariffs or commission orders.

'.
ARTICLE 11: CONSTRUCI10N OF APPLICANT'S FACILITIES

11.01 Responsibility for Attaching and Placing Facilities. Each party shall be
responsible for the actual attachment of its own facilities to SWBT's poles and the
placement of such facilities in SWBT's duets, conduits, and rights-of-way and shall be
solely responsible for all costs and expenses incurred by it or on its behalf in connection
with such activities. In this regard, each party and its contractors shall be solely
responsible for (a) paying all persons and entities who provide materials, labor, access to
real or personal property, or other goods or services in connection with the construction
and attachment of its facilities and (b) directing the activities ofall personnel acting on
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such party's behalf while they are physically present on, within, or in the vicinity of
SWBT's poles, ducts, conduits, and rights-of-way.

11.02 Construction Schedule. After the issuance of a license, Applicant shall
provide SWBT with an updated construction schedule and thereafter keep SWBT
informed of anticipated changes in the construction schedule. Construction schedules
received by SWBT shall be subject to the provisions of Article 28 of this Agreement
(Confidentiality of Information). Construction schedules required by this section shall
include, at a minimum, the following information:

(a) the name, title, business address, and business telephone number of the
manager responsible for construction of the facilities;

(b) the~es ofeach contractor and subcontractor which will be involved
in the construction activities;

(c) the estimated dates when construction will begin and end; and

(d) the approximate dates when Applicant or personnel working on
Applicant's behalfwill be performing construction work in connection
with the a~chmentofApplicant'S facilities to SWBT's poles or the
placement ofApplicant's facilities in any part ofSWBT's conduit
system.

ARTICLE 12: USE AND ROUTINE MAINTENANCE
OF APPLICANT'S FACll..ITIES

12.01 Use ofApplicant's Facilities. Each license subject to this Agreement
authorizes Applicant to have access to Applicant's facilities on or within SWBT's poles,
ducts, and conduits as needed for the PUIpOse ofserving Applicant's customers.

12.02 Routine Maintenance ofApplicant's Facilities. Each license subject to this
Agreement authorizes Applicant to engage in routine maintenance of facilities located on
or within SWBT's poles, ducts, and conduits. Routine maintenance does not include the
replacement or modification ofApplicant's facilities in any manner which results in
Applicant's facilities differing substantially in size, weight, or physical cb.aIicteristics
from the facilities·described in Applicant's license.

12.03 Installation ofDrive Rings and J-Hooks. Applicant may install drive rings
and J-hooks on SWBT's poles for the attachment ofdrop wires as specified in this
section.

(a) Drive rings and J-hooks may be installed as specified in pole attachment
licenses issued to Applicant.
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(b) If attachment space has already been licensed to Applicant on a given
SWBT pole, Applicant may install drive rings and J-hooks within the
space assigned to Applicant (typically six inches above and six inches
below Applicant's point of attachment on the pole if the point of
attachment is in the center of the space assigned to Applicant) without
applying for or obtaining a new or amended license. No additional
attachment charges shall apply with respect to drive rings and J-hooks
installed in Applicant's licensed attachment space.

(c) Applicant's first choice for placement of drive rings and J-hooks shall be
the licensed attachment space assigned to Applicant as provided in
subsection (b) above; provided, however, that if attachment space
already licensed to Applicant on a given SWBT pole is not adequate for
Applicant's drive rings or J-hooks, Applicant may, when necessary, and
without applying for or obtaining a new or amended license, install such
drive rings and J-hooks above or below Applicant's licensed attachment
space as described in subsection (b) above. No additional attachment
charges shall apply with respect to drive rings and J-hooks installed
outside Applicant's licensed attachment space as permitted in this
subsection.

(d) IfApplicimt has not already been licensed attachment space on a given
SWBT pole, Applicant may, when necessary, install drive rings and J
hooks to unassigned space on such pole without first obtaining a license
for such attachment and shall, promptly following such installation,
notify SWBT ofthe attachment. Such notification shall be made on a
form to be developed by SWBT for this pUIpOse and shall constitute an
application for a license. Such application may be conditionally granted
without a pre-license surveyor other inquiry by SWBT, and SWBT shall
not be required to process the application, log the attachment as an
assignment in its outside plant records, or issue a permanent license for
the attachment unless specifically requested by Applicant to do so;
provided, however, that a conditionally granted application under this
subsection shall be subject to revocation if it is subsequently determined
that such attachment has been made in violation ofsubseCtion (e) of this
section or other provisions of this Agreement. Drive-ririgs and J-hooks
installed pursuant to this subsection are pole attachments and charges for
such attachments shall be determined in accordance with the Pole
Attachment Act and applicable rules, regulations, and ~ommission

orders.

(e) Notwithstanding the provisions ofsubsections (c)-(d) above, Applicant
may not install drive rings and J-hooks in space assigned to SWBT or
another joint user without the approval ofSWBT or such otherjoint user
and may not install drive rings and J-hooks in unassigned space in any
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manner which will block or preclude the subsequent occupancy or use of
space by SWBT or other joint users. If the presence ofApplicant's
facilities in space not assigned to Applicant will block or preclude the
use ofassigned or otherwise assignable space by SWBT or otherjoint
users, Applicant shall, on SWBT's request, promptly relocate the
facilities in order to accommodate the facilities ofother users and shall
bear all expenses associated with such relocation.

(f) SWBT may not install drive rings or J-hooks in space assigned to
Applicant without Applicant's approval and shall, at Applicant's request,
and at SWBT's expense, promptly relocate or, ifnecessary, remove, any
drive rings or J-hooks installed in violation of this subsection. IfSWBT
drive rings or J-hooks have been installed in space subsequently assigned
to Applicant, or if the presence of SWBT drive rings or J-hooks blocks
or precludes the use ofotherwise assignable space on SWBT's poles,
SWBT shall, at Applicant's request, relocate such facilities, if it is
feasible to do so, as make-ready work.

(g) Applicant shall, at the request of SWBT or another joint user, at
Applicant's expense, promptly relocate or, ifnecessary, remove any
drive rings.and J-hooks placed on SWBT's poles other than as permitted
in this section. .

12.04 Short-term Use ofMaintenance Ducts for Repair and Maintenance
Activities. Maintenance duets shall be available, on a nondiscriminatory basis~ for short
term (not to exceed 30 days) non-emergency maintenance or repair activities by any
person or entity (including but not limited to SWBT, Applicant, other local service
providers, and otherjoint users) with facilities in the conduit section in which the
maintenance duet is located; provided, however, that use ofthe maintenance duet for non
emergency maintenance and repair activities must be scheduled by SWBT. A person or
entity using the maintenance duct for non-emergency maintenance or repair activities
shall immediately notify SWBT ofsuch use and must either vacate the maintenance duet
within 30 days or, with SWBT's consent, which consent shall not be unreasonably
withheld, rearrange its facilities to ensure that at least one full-sized replacement
maintenance duet (or, if the designated maintenance duet was an inner duet,.a suitable
replacement inner duct) is available for use by all occupants in the conduit section within
30 days after such person or entity occupies the maintenance duet. Cables temporarily
placed in the maintenance duct on a non-emergency basis shall be subject to such
accommodations as may be necessary to rectify emergencies which may occur while the
maintenance duct is occupied.

12.05 Responsibility for Maintenance ofFacilities. Each party shall be solely
responsible for maintaining its own facilities and (a) paying all persons and entities who
provide materials, labor, access to real or personal property, or other goods or services in
connection with the maintenance of such party's facilities and (b) directing the activities
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of all such personnel while they are physically present on, within. or in the vicinity of
SWBT's poles, ducts, conduits, and rights-of-way.

12.06 Infonnation Concerning: the Maintenance of Applicant's Facilities.
Promptly after the issuance of a license, Applicant shall provide SWBT with the name,
title, business address, and business telephone number of the manager responsible for
routine maintenance ofApplicant's facilities and shall thereafter notify SWBT ofchanges
to such information. The manager responsible for routine maintenance ofApplicant's
facilities shall, on SWBT's request, identify any contractor, subcontractor, or other person
perfonning maintenance activities on Applicant's behalf at a specified site.

ARTICLE 13: MODIFICAnON OF APPLICANT'S FACILITIES

13.01 Notification ofPlanned Modifications. Applicant shall notify SWBT in
writing at least 30 days before adding to, relocating, replacing or otherwise modifying its
facilities already attached to a SWBT pole or located in any SWBT duet or conduit. The
notice shall contain sufficient information to enable SWBT to determine whether the
proposed addition, relocation, replacement, or modification is within the scope of
Applicant's present license or requires a new or amended license. No notice shall be
required for such routine modifications as the installation or placement ofdrive rings or J
hooks, tennina1s, and other ancillary apparatus routinely used in providing service to
customers, having no effect on the structural integrity ofSWBT's poles, ducts, or
conduits, and having no effect on the ability ofS\YBT or joint users to use or have access
to SWBT's poles, ducts, conduits, or rights-of-way.

13.02 New or Amended License Required. A new or amended license will be
required if the proposed addition, relocation, replacement, or modificatIon:

(a) requires that Applicant occupy additional space on SWBT's poles
(except on a temporary basis in the event ofan emergency);

(b) requires that Applicant occupy additional space (other than space in the
maintenance duct in accordance with Sections 12.04, 13.03, and 15.02 of
this Agreement) in any SWBT duet or conduit except on a temporary
basis in the event ofan emergency;

(c) results in the facilities attached to SWBT's poles or placed in SWBT's
ducts or conduits being different from those described as authorized
attachments in Applicant's present application, current license, notice of
intent to occupy, or license application and supplemental documentation
submitted to SWBT ~.g., different duct or size increase causing a need
to recalculate storm loadings, guying, or pole class); or

(d) requires additional holding capacity on a permanent basis.
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13.03 Use ofMaintenance Duct in Connection with Facilitv Modifications and
Replacements. Non-emergencyaccess to the maintenance duct in connection with
facilities modifications and replacements shall be subject to the provisions of Section
12.04 of this Agreement.

13.04 Replacement ofFacilities and Spinnin2l0verlashing Additional Cables.
Applicant may replace existing facilities with new facilities occupying the same pole,
duct, or conduit space, and may spin or overlash additional cables to its own existing
facilities; provided, however, that such activities shall not be considered to be routine
maintenance and shall be subject to the requirements of this article.

13.05 Streamlined Procedures for the Issuance ofAmended Licenses. SWBT may
streamline procedures for the issuance ofamended licenses with respect to proposed
additions, relocations, replacements, or modifications ofApplicant's facilities when it
appears to SWBT thafthe proposed additions, relocations, replacements, or modifications
will not require make-ready work by SWBT, will not interfere with SWBT's use ofits
poles, conduit systems, or facilities attached or connected thereto or contained therein,
and will not interfere with the use ofexisting facilities attached or connected thereto or
contained therein by joint users.

ARTICLE 14: REQUIRED REARRANGEMENTS
. OF APPLICANT'S FACll..ITIES

14.01 Notice ofPlanned Modifications. The parties acknowledge that the Pole
Attachment Act recites in part that "Whenever the owner ofa pole, duct, conduit, or
right-of-way intends to modify or alter such pole, duet, conduit, or right-of-way, the
owner shall provide written notification ofsuch action to any entity that has obtained an
attachment to such conduit or right-of-way so that such entity may have a reasonable
opportunity to add to or modify its existing attachment." The parties further acknowledge
that the FCC, in the First Interconnection Order in CC Docket No. 96-98, recites that "...
absent a private agreement establishing notification procedures, written notification ofa
modification must be provided to parties holding attachments on the facility to be
modified atl~ 60 days prior to the commencement of the physical modification itself."
This article is intended by the parties to alter the above-described notification
requirements only as provided in Section 14.02(b) below.

14.02 Required Rearrangement ofApplicant's Facilities. Applicant acknowledges
that, from time to time, it may be necessary or desirable for SWBT to rearrange facilities
on or within its poles or conduit systems, change out poles, add poles to a pole line,
relocate or reconstruct poles, pole lines, conduit segments, or conduit runs, enlarge
manholes, reinforce conduit, or otherwise modify poles, pole lines, or portions of its
conduit system and that such changes may be necessitated by SWBT's own business
needs or by factors outside ofSWBT's control, such as the decision by a municipality to
widen streets or the decision by a third party to seek access to SWBT's poles, ducts,
conduits, or rights-of-way.
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(a) Applicant agrees that Applicant will cooperate with SWBT and joint
users in making such rearrangements as may be necessary to enable such
changes to be made and that costs incurred by Applicant in making such
rearrangements shall, in the absence of a specific agreement to the
contrary, be borne by the parties in accordance with then applicable
statutes, rules, regulations, and commission orders, including the Pole
Attachment Act, rules, regulations, and commission orders thereunder.

(b) Whenever feasible, SWBT shall give Applicant not less than 60 days
prior written notice of the need for Applicant to rearrange its facilities
pursuant to this section. The notice shall state the date by which such
rearrangements are to be completed. Applicant shall complete such
rearrangements within the time prescribed in the notice;.provided,
however, that the date of removal may be extended upon request by
Applicant, which request will not be unreasonably refused by SWBT, if
Applicant advises SWBT of the reason for the need for the extension and
proposes a reasonable completion date. SWBT may request that such
modification be made within a shorter period of time, in which event
Applicant shall not refuse to comply such request without due cause and
justification. In determining due cause and justification, the following
factors, among others, may be considered:

(1) the circumstances under which the rearrangements are sought ~.g.,
street-widening project, request by a competing provider for access);

(2) the timeliness of SWBT's request to Applicant;

(3) the nature and number ofrearrangements sought;

(4) the impact on the ability of the parties and joint users to meet
customer service needs; and

(5) risks of service interruption to customers ofthe parties and joint
users.

(c) Nothing contained in this article shall preclude Applicant from advising
SWBT, within 60 days from the date of the notice, of its desire to add to
or modify its existing attachment.

ARTICLE 15: EMERGENCY REPAIRS AND POLE REPLACEMENTS

15.01 Applicabilitv. The parties acknowledge that in the event ofan emergency,
services provided by the parties and joint users to their respective customers may be
interrupted, that it may not be possible for all service providers with facilities attached to
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SWBT's poles or placed in SWBT's ducts, conduits, or rights-of-way to restore service to
all customers at the same time, that disputes may arise between the parties concerning the
manner in which emergency repairs shall be made, that it is essential that decisions be
made quickly, and that it is highly desirable that all service providers utilizing SWBT's
poles, ducts, conduits, and rights-of-way enter into appropriate arrangements relating to
emergency repairs and service restoration. In the absence ofprearranged agreements, it is
expected that disputes will be immediately resolved at the site by the affected parties
present based upon the criteria set forth in Section 15.05 of this Agreement. The
provisions of this article shall apply in the absence ofmore comprehensive agreements
relating to emergency repairs.

15.02 Responsibility for Emergencv Repairs: Access to Maintenance Duct. In
general, each party shall be responsible for making emergency repairs to its own facilities
and for fonnulating apprppriate plans and practices enabling such party to make such
repairs.

(a) Nothing contained in this Agreement shall be construed as requiring
either party to perform any repair or service restoration work ofany kind
with respect to the other party's facilities or the facilities ofjoint users.

(b) Maintenan~e ducts shall be available, on a nondiscriminatory basis, for
emergency repair activities by any person or entity (including but not
limited to SWBT, Applicant, other local service providers, and other
joint users) with facilities in the conduit section in which the
maintenance duct is located; provided, however, that a person or entity
using the maintenance duct for emergency repair activities shall
immediately notify SWBT ofsuch use and must either vacate the
maintenance duct within 30 days or, with SWBT's consent, which
consent shall not be unreasonably withheld, rearrange its facilities to
ensure that at least one full-sized replacement maintenance duct (or, if
the designated maintenance duct was an inner duct, a suitable
replacement inner duct) is available for use by all occupants in the
conduit section within 30 days after such person or entity occupies the
maintenance duct. The parties agree not to exceed 30 days' use except
in unusual emergencies that may require longer than 30 da~s to rectify.

(c) Ifnecessary, other unocCUpied duets or inner ducts may be used on a
short-term basis when the maintenance duct is unavailable. Any such
use shall be subject to the same rules applicable to the maintenance duct
and shall be subject to the rights ofany party or joint user to whom such
duct or inner duct has been assigned.

15.03 Designation ofEmergencv Repair Coordinators and Other Information. For
each SWBT construction district, Applicant shall provide SWBT with the emergency
contact number ofApplicant's designated point ofcontact for coordinating the handling
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of emergency repairs of Applicant's facilities and shall thereafter notify SWBT of
changes to such information.

15.04 Reporting of Conditions Requiring Ememencv Repairs. As a counesy, each
party shall endeavor to notify the other party at the earliest practicable opportunity after
discovering any condition on or in any of SWBT's poles, ducts, conduits, or rights-of
way requiring emergency repairs to the other party's facilities.

15.05 Order ofPrecedence of Work Operations: Access to Maintenance Duct and
Other Unoccupied Ducts in Emergencv Situations. When notice and coordination are
practicable, SWBT, Applicant, and other affected parties shall coordinate repair and other
work operations in emergency situations involving service disruptions. Disputes will be
immediately resolved at the site by the affected parties present in accordance with the
following principles.

(a) Emergency service restoration work requirements shall take precedence
over other work operations.

(b) Except as otherwise agreed upon by the parties, restoration of lines for
emergency services providers ~.g., 911, fire, police, and hospital lines)
shall be gi'!en the highest priority and temporary occupancy ofthe
maintenance duct (and, ifnecessary, other unoccupied duets) shall be
assigned in a manner consistent with this priority. Secondary priority
shall be given to restoring services to the local service providers with the
greatest numbers of local lines out of service due to the emergency being
rectified. The parties shall exercise good faith in assigning priorities,
shall base their decisions on the best information then available to them
at the site in question, and may, by mutual agreement at the site, take
other factors into consideration in assigning priorities and sequencing
service restoration activities.

(c) SWBT shall detennine the order ofprecedence ofwork operations and
assignment ofduet space in the maintenance duct (and other unoccupied
duets) only ifthe affected parties present are unable to reach prompt
agreement; provided, however, that these decisions shall~ made by
SWBT on a nondiscriminatory basis in accordance with the principles
set forth in this section.

15.06 Unilateral Corrective Action. When either party reasonably believes that,
due to the condition of the other party's facilities placed on, within, or in the vicinity of
SWBT's poles, ducts, conduits, or rights-of-way, there is an immediate or jmmjnent
threat to the safety or health ofemployees or any other person, to the physical integrity or
functioning of either party, or either party's ability to meet its service obligations, either
party may unilaterally perform such limited corrective work as may be necessary to
prevent or mitigate against the injury threatened. For example, if facilities of the other
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party have become detached or partially detached from a pole, or detached or partially
detached from supporting racks or wall suppons within a manhole, either party may
reattach them as provided in this section but shall not be obligated to do so.

(a) Before perfonning any corrective work involving facilities of the other
party, SWBT or Applicant shall first attempt to notify the other party.
After such notice has been given, the parties shall coordinate corrective
work.

(b) When an emergency situation exists such that advance notice and
coordination are not practicable, either party may perfonn corrective
work without first giving notice to the other party and shall promptly
notify the other party of the corrective work performed and the reason
why ~oticewas not given.

15.07 Emergencv Pole Replacements. Applicant will cooperate fully with SWBT
when emergency pole replacements are required.

(a) When emergency pole replacements are required, SWBT shall promptly
make a good faith effort to contact Applicant to notify Applicant of the
emergency and to determine whether Applicant will respond to the
emergenCy in a timely manner.

(b) Ifnotified by SWBT that an emergency exists which will require the
replacement ofa pole, Applicant shall transfer its facilities immediately,
provided such transfer is necessary to rectify the emergency. Ifthe
transfer is to a SWBT replacement pole, the transfer shall be in
accordance with SWBT's placement instructions.

(c) IfApplicant is unable to respond to the emergency situation
immediately, Applicant shall so advise SWBT and thereby authorize
SWBT (or any joint user sharing the pole with SWBT) to perform such
emergency-necessitated transfers (and associated facilities
rearrangements) on Applicant's behalf.

,

15.08 Expenses Associated with Emergency RS'airs. Each party shan Dear all
reasonable expenses arising out ofor in connection with emergency repairs of its own
facilities and transfers or rearrangements ofsuch facilities associated with emergency
pole replacements made in accordance with the provisions of this article.

(a) Each party shall be solely responsible for paying all persons and entities
who provide materials, labor, access to real or personal property, or other
goods or services in connection with any such repair, transfer, or
rearrangement of such party's facilities.
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(b) Applicant shall reimburse SWBT for the costs incurred by SWBT for
work performed by SWBT on Applicant's behalf in accordance with the
provisions of this article; provided, however, that when the costs
incurred by SWBT are for work performed in part for Applicant and in
part for SWBT and third parties, Applicant shall only reimburse SWBT
for Applicant's share of the costs.

ARTICLE 16: INSPECTION BY SWBT OF APPLICANT'S FACILITIES

16.01 SWBT's Right to Make Periodic or SPOt Inspections. SWBT shall have the
right, but not the duty, to make periodic or spot inspections at any time ofany or all
facilities attached to SWBT's poles or placed within SWBT's poles, duets, conduits, or
rights-of-way. Inspections ofApplicant's facilities may be conducted for the purpose of
determining whether facilities attached to SWBT's poles or placed in SWBT's conduit
system are in compliance with the terms ofthis Agreement and conform to licenses
subject to this Agreement. Charges for inspections shall be allocated among all parties
benefiting from the inspection in accordance with the Pole Attachment Act and applicable
rules, regulations, and commission orders. When an inspection is conducted for the
specific purpose ofauditing or investigating Applicant's compliance with this Agreement,
SWBT may charge Applicant for inspection expenses only if the inspection reflects that
Applicant is in substantial noncompliance with the terms of this Agreement. If the
inspection reflects that APPlicant'S facilities·are not in compliance with the terms ofthis
Agreement, Applicant shall bring its facilities into compliance promptly after being
notified ofsuch noncompliance and shall notify SWBT in writing when the facilities have
been brought into compliance.

16.02 Report ofInspection Results. SWBT will provide Applicant the results of
any inspection ofApplicant's facilities performed under Section 16.01 of this Agreement.

16.03 Post-installation Inspections. This article does not apply to post-installation
inspections performed as part ofa pre-license survey in those cases when Applicant has
occupied space on or in SWBT's poles, duets, conduits, or rights-of-way prior to the
issuance ofa license pursuant to Section 8.03 of this Agreement.

ARTICLE 17: TAGGING OF FACILITIES AND
UNAUTHORIZED ATIACHl\fENTS

17.01 Facilities to Be Marked. Applicant shall tag or otherwise mark all of
Applicant's facilities placed on or in SWBT's poles, ducts, conduits, and rights-of-way in
a manner sufficient to identify the facilities as Applicant's facilities.

17.02 Removal ofUntagged Facilities. Subject to the provisions ofsubsections
(a)-(d) oftbis section, SWBT may, without notice to any person or entity, remove from
SWBT's poles or any part of SWBT's conduit system any untagged or unmarked
facilities, including any such facilities owned or used by Applicant, if SWBT determines
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that such facilities are not the subject of a current license authorizing their continued
attachment to SWBT's poles or occupancy ofSWBT's conduit system and are not
otherwise lawfully present on SWBT's poles or in SWBT's conduit system.

(a) Before removing any such untagged or unmarked facilities, SWBT shall
fIrst attempt to determine whether the facilities are being used by
Applicant or any other finn, are authorized by any license subject to this
Agreement, or are otherwise lawfully present on SWBT's poles or in
SWBT's conduit system.

(b) SWBT shall not remove untagged or unmarked facilities which are
thought to be operational without flISt making reasonable efforts to (I)
determine the identity of the owner or other person or entity thought to
be responsible for the facilities and (2) give advance written notice to
such peTson or entity.

(c) If the facilities appear to be facilities ofApplicant descnOed in a current
license or application subject to this Agreement, or if the facilities
appear to be facilities ofApplicant otherwise lawfully present on
SWBT's poles or in SWBT's conduit system, SWBT shall give written
notice to Applicant requesting Applicant to tag or mark the facilities
within 60 days and Applicant shall either tag the facilities within the 6(}"
day period, advise SWBT in writing of its schedule for tagging the
facilities, or notify SWBT in writlng that it disclaims ownership of or
responsibility for the facilities. IfApplicant disclaims ownership ofor
responsibility for the facilities, Applicant shall disclose to SWBT the
identity of the owner or other person or entity, ifany, thought by
Applicant to be responsible for the facilities.

(d) Ifthe facilities appear to be facilities used by Applicant but not subject
to a cmrent license granted under this Agreement, the provisions of
Sections 17.05-17.12 shall apply.

17.03 Verification That Presently Attached Facilities Are Subject to Existing
Licenses. Applicant warrants and represents that, to the best ofits information and belief,
all facilities presently owned or used by Applicant and attached to SWBT's Poles or
occupying space within any part ofSWBT's conduit system in this State have been
disclosed to SWBT and are subject to current licenses or are otherwise lawfully present
on or in SWBT's poles, ducts, and conduits. IfApplicant determines that any such
facilities are not the subject ofcurrent licenses, Applicant shall so advise SWBT and
promptly apply for licenses for such facilities or remove the facilities from SWBT's poles
or conduits. Nothing contained in this section shall be construed as requiring Applicant
to make a field audit of its existing facilities to conf'mn the licensing status of its facilities
as a prerequisite to entering into this Agreement.
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17.04 Updating of Plant Location Records. Applicant shall furnish SWBT, upon
request, with such information as may from time to time be necessary for SWBT to
correct and update SWBT's pole and conduit maps and records, cable plat maps, and
other plant location records recording or logging assignments ofpole, duct, and conduit
space.

17.05 Notice to Applicant. If any ofApplicant's facilities for which no license is
presently in effect are found attached to SWBT's poles or anchors or within any part of
SWBT's conduit system, SWBT, without prejudice to other rights or remedies available
to SWBT under this Agreement, and without prejudice to any rights or remedies which
may exist independent of this Agreement, shall send a written notice to Applicant
advising Applicant that no license is presently in effect with respect to the facilities and
that Applicant must, within 60 days, respond to the notice as provided in Section 17.06 of
this Agreement.

17.06 Applicant's Response. Within 60 days after receiving a notice under Section
17.05 of this Agreement, Applicant shall acknowledge receipt of the notice and submit to
SWBT, in writing, either:

(a) a denial or disclaimer ofownership or other interest in the facilities,
together with an explanation of the factual and claimed legal basis for
such deniai or disclaimer;

(b) astatement that the facilities are the subject ofa current license, together
with an explanation of the factual and claimed legal basis for Applicant's
assertion that the facilities are currently licensed, or a statement that no
license is required, and an explanation of the factual and claimed legal
basis for that assertion; or

(c) an application for a new or amended license with respect to such
facilities, together with a full and complete explanation ofthe
circumstances under which such facilities were attached to, placed
within, or allowed to remain on or in SWBT's poles or any part of
SWBT's conduit system. Such explanation shall include, at a minimum,
the following:

(1) the date (or estimated date) when such facilities were attached to
SWBT's poles or placed in SWBT's conduit system, and the factual
basis supporting Applicant's selection of such date (or estimated
date); and

(2) the factual basis for Applicant's assertion, if any, that decisions to
attach, place or allow the facilities to remain on or in SWBT's poles
or conduit system were made in good faith and without intent to
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circumvent SWBT's pole attachment or conduit occupancy licensing
requirements.

17.07 Denial or Disclaimer of Ownership or Other Interest. Applicant's
submission to SWBT of a denial or disclaimer ofownership or other interest in the
facilities shall constitute Applicant's waiver ofany objection Applicant may have to
SWBT's removal of the facilities. Submission of such a denial or disclaimer shall not be
construed as an agreement by Applicant to pay any charges associated with removal of
the facilities and shall be deemed to be a denial of any such responsibility; provided,
however, that nothing contained in this section shall prohibit SWBT from invoking the
dispute resolution process or filing suit, in a court of competent jurisdiction, to establish
that Applicant is liable to SWBT for the costs of removal notwithstanding its denial or
disclaimer.

17.08 Review by SWBT ofLicensing Status. Within 15 business days after
receiving Applicant's statement that the facilities are the subject of a current license or
that no license is required, SWBT shall review Applicant's explanation ofthe factual and
claimed legal basis for Applicant's assertions and shall advise Applicant, in writing,
whether it agrees or disagrees with Applicant's assertions. IfSWBT agrees with
Applicant's assertions, the parties may amend the applicable license and no further action
shall be required ofApplicant. IfSWBT does not accept Applicant's position, Applicant
shall, within 15 business days, apply for a new or amended license as provided by Section
17.06(c) of this Agreement.

17.09 Approval ofLicense and Retroactive Charges. IfSWBT approves
Applicant's application for a new or amended license, Applicant shall be liable to SWBT
for all fees and charges associated with the unauthorized attachments as specified in
Section 17.10 of this Agreement. The issuance ofa new or amended license as provided
by this article shall not operate retroactively or constitute a waiver by SWBT ofany of its
rights or privileges under this Agreement or otherwise.

17.10 Fees and Charges. 1bis section applies to fees and charges with respect to
Applicant's facilities placed on or in SWBT pole, duct, or conduit space which has not
been assigned to Applicant. Applicant shall be liable to SWBT for all fees and charges
associated with any such unauthorized pole attachments or conduit occupancy for which
it is responsible. Attachment and occupancy fees and charges shall continue to accrue
until the unauthorized facilities are removed from SWBT's poles or conduit system and
shall include, but not be limited to, all fees and charges which would have been due and
payable ifApplicant and its predecessors had continuously complied with all applicable
SWBT licensing requirements. Such fees and charges shall be due and payable 30 days

after the date of the bill or invoice stating such fees and charges. The parties shall engage
in good faith discussions to reach a mutually agreed determination as to the amount due
and owing. In some cases, it may be impractical, unduly d.iffi~t, or uneconomical to
determine the actual amount offees which would have been due and payable if all
licensing requirements had been met. Therefore, if the parties, through good faith
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discussions fail to reach agreement on the amount due and owing, and if the amount due
and owing cannot be determined due to Applicant's inability to provide the information
required to detennine the correct amount, the amount owing with respect to each
unauthorized attachment or occupancy shall be equal to three times the annual attachment
and occupancy fees in effect on the date Applicant is notified by SWBT of the
unauthorized attachment or occupancy. Payment of such fees shall be deemed liquidated
damages and not a penalty. In addition, Applicant shall rearrange or remove its
unauthorized facilities at SWBT's request to comply with applicable placement
standards, shall remove its facilities from any space occupied by or assigned to SWBT or
another joint user, and shall pay SWBT for all costs incurred by SWBT in connection
with any facilities rearrangements, modifications, or replacements necessitated as a result
of the presence ofApplicant's unauthorized facilities.

17.11 Removal ofUnauthorized Attachments. If Applicant does not apply for a
new or amended pole attachment license with resPect to unauthorized facilities within the
specified period of time, or if such application is received and specifically disapproved,
SWBT shall by written notice request to Applicant to remove its unauthorized facilities
not less than 60 days from the date ofnotice and Applicant shall remove the facilities
within the time SPecified in the notice; provided, however, that SWBT may request
Applicant to remove such facilities at an earlier date if such earlier removal is necessary
for reasons beyond SWBT's controL Ifthe facilities have not been removed within the
time specified in the notice, SWBT may, at SWBT's option, remove Applicant's facilities
at Applicant's expense.

-
17.12 No Ratification ofUnlicensed Attachments or Unauthorized Use of SWBT's

Facilities. No act or failure to act by SWBT with regard to any unlicensed attachment or
occupancy or unauthorized use of SWBT's facilities shall be deemed to constitute a
ratification by SWBT ofthe unlicensed attachment or occupancy or unauthorized use, nor
shall the payment by Applicant of fees and charges for unauthorized pole attachments or
conduit occupancy exonerate Applicant from civil or criminal liability for any deh"berate
trespass or other illegal or wrongful conduct in connection with the placement or use of
such unauthorized facilities.

ARTICLE 18: REMOVAL OF APPLICANT'S FACILITIES

18.01 Responsibility for Removing Facilities. Applicant shall be responsible for
and shall bear all expenses arising out ofor in connection with the removal of its facilities
from SWBT's poles, ducts, conduits, and rights-of-way. Such removals shall be
performed in accordance with the provisions of this article.

(a) When practicable, Applicant shall give SWBT at least 30 days' advance
notice in writing of its intent to remove facilities from any Part of
SWBT's conduit sYStem and the proposed method ofremoval. The
notice shall include the locations of the facilities to be removed, the
name and telephone number of the manager responsible for removal of
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the facilities, and the estimated dates when removal of the facilities will
begin and end.

(b) Applicant shall, if requested by SWBT to do so, place a pull mandrel
(slug) through all or any specified part of the duct which was occupied
by Applicant.

(c) Except as otherwise agreed upon in writing by the parties, Applicant
must, after removing its facilities, plug all previously occupied ducts at
the entrances to SWBT's manholes (ifSWBTwould itselfplug the ducts
under the same circumstances) in accordance with the standards set by
SWBT for its own operations, provided that such standards have been
communicated in writing to Applicant at least 60 days in advance of the
removal ofApplicant's facilities.

(d) Applicant shall be solely responsible for the removal of its own facilities
from SWBT's poles, ducts, conduits, and rights-of-way and for (1)
paying all persons and entities which provide materials, labor, access to
real or personal property, or other goods or services in connection with
the removal ofApplicant's facilities from SWBT's poles, ducts,
conduits, or rights-of-way and (2) directing the activities ofall such
personnel while they are physically present on, within, or in the vicinity
of SWBT's poles, ducts, conduits, or rights-of-way.

(e) When Applicant no longer intends to occupy space on a SWBT pole or
in a SWBT duct or conduit, Applicant will provide written notification
to SWBT that it wishes to terminate the license with respect to such
space and will remove its facilities from the space descn1>ed in the
notice. Upon removal ofApplicant's facilities, the license shall
terminate and the space shall be available for reassignment

18.02 Removal ofFacilities Not in Active Use. At SWBT's request, Applicant
shall remove from SWBT's poles, ducts, conduits, and rights-of-way any ofApplicant's
facilities which are no longer in active use; provided, however, that Applicant shall not be
required to remove such facilities when due cause and justification exists for allowing
them to remain in place. Applicant shall not be required to remove retired or inactive
(dead) cables that have been overlashed by other facilities which remain in active use
unless removal expenses are paid by the person or entity requesting removal ofsuch
facilities. Applicant shall not be required to remove cables that would require excavation
to remove unless the person or entity requesting removal ofsuch cables bears the
expenses of such excavation in a manner analogous to the provisions of Section 10.02(c)
of this Agreement. Applicant shall not abandon any of its facilities by leaving them on
SWBT's poles, in SWBT's ducts, conduits, or rights-of-way, at any location where they
may block or obstruct access to SWBT's poles or any part of SWBT's conduit system, or
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on any public or private property (other than proPerty o~ned or controlled by Applicant)
in the vicinity of SWBTs poles, ducts, conduits, or rights-of-way.

18.03 Removal Following Termination ofLicense. Applicant shall remove its
facilities from SWBT's poles, ducts, conduits, or rights-of-way within 60 days, or within
such other period of time as shall be mutually agreeable to the parties, after termination of
the license authorizing the attachment of such facilities to SWBTs poles or the
placement of such facilities in SWBTs ducts, conduits, or rights-of-way.

18.04 Removal Following Replacement ofFacilities. Applicant shall ~ove
facilities no longer in service from SWBTs poles or conduit system within 60 days, or
within such other period of time as shall be mutually agreeable to the parties, after the
date Applicant replaces existing facilities on a pole or in a conduit with substitute
facilities on the same pole or in the same conduit; provided, however, that removal of
facilities from the maintenance duct shall be governed by Sections 12.04, 13.03, and
15.02 of this Agreement and not by this section.

18.05 Removal to Avoid Forfeiture. If the presence ofApplicant's facilities on
SWBT's poles or in SWBT's ducts, conduits, or rights-of-way would cause a forfeiture of
the rights of SWBT to occupy the property where such pole, duct, conduit, or right-of
way is located, SWBT will promptly notify Applicant in writing and Applicant shall not,
without due cause and justification, refuse to remove its facilities within such time as may
be required to prevent such forfeiture. SWBT will give Applicant not less than 60 days
from the date ofnotice to remove Applicant's facilities unless prior removal is required to
prevent the forfeiture ofSWBT's rights. At Applicant's request, the parties will engage
in good faith negotiations with each other, with joint users, and with third-party property
owners and cooperatively take such other steps as may be necessary to avoid the
unnecessary removal ofApplicant's facilities in the face ofa threatened forfeiture.

18.06 Notice of Completion ofRemoval Activities. Applicant shall give written
notice to SWBT stating the' date on which the removal of its facilities from SWBT's
poles, ducts, conduits, and rights-of-way has been completed. Charges shall continue to
accrue with respect to such facilities until Applicant's facilities have been removed, pull
mandrels (slugs) have been pulled if required by Section 18.01 (b) of this Agreement,
Applicant has plugged all previously occupied ducts at the entrances to SWBT's
manholes as required by Section 18.0I(c) of this Agreement, and the notice required by
this section bas been given.

18.07 Removal ofFacilities bv SWBT: Notice of Intent to Remove. IfApplicant
fails to remove its facilities from SWBT's poles, ducts, or conduits in accordance with
the provisions of Sections 18.01-18.06 of this Agreement, SWBT may remove such
facilities and store them at Applicant's expense in a public warehouse or elsewhere
without being deemed guilty of trespass or conversion and without becoming liable to
Applicant for any injury, loss, or damage resulting from such actions. SWBT shall give
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Applicant not less than 60 days prior written notice of its intent to remove Applicant's
facilities pursuant to this section. The notice shall state:

(a) the date when SWBT plans to commence removal ofApplicant's
facilities, and that Applicant may remove the facilities at Applicant's
sole cost and expense at any time before the date specified;

(b) SWBT's plans with respect to disposition of the facilities removed; and

(c) that Applicant's failure to remove the facilities or make alternative
arrangements with SWBT for removal and disposition of the facilities
shall constitute an abandonment of the facilities and of any interest
therein.

18.08 Removal ofFacilities by SWBT. IfSWBT removes any ofApplicant'S
facilities pursuant to this article, Applicant shall reimburse SWBT for SWBT's costs in
connection with the removal, storage, delivery, or other disposition of the removed
facilities.

18.09 Reattachment or Subsequent Attachment Following Removal. After
Applicant's facilities have been properly removed pursuant to the provisions of this
article, neither the removed facilities nor replacement facilities shall be attached to
SWBT's poles or placed in SWBT's conduit system until Applicant has first submitted
new applications for the facilities and complied with the provisions of this Agreement.

ARTICLE 19: RATES, FEES, CHARGES, AND Bll..LING

19.01 Rates, Charges and Fees Subiect to Applicable Laws, Regulations, Rules,
and Commission Orders. All rates, charges and fees set forth in this Agreement,
including rates, charges and fees set forth in APPENDIX I (Schedule ofRates, Fees, and
Charges), shall be subject to all applicable federal and state laws, rules, regulations, and
commission orders, including but not limited to (a) the Pole Attachment Act and roles,
regulations, and commission orders issued thereunder and (b) appIlcable orders ofthe
State Commission in interconnection arbitration proceedings.

19.02 Schedule ofRates, Fees, and Charges. SWBT's current schecfuIe ofrates,
fees, and charges is attached to this Agreement as APPENDIX I and incorporated herein
as an integral part ofthis Agreement.

19.03 Pole Attachment and Conduit Occupancy Fees. Until such time as the FCC
authorizes the charging of different rates to cable television systems and
telecommunications carriers, SWBT's annual rates for access to poles, ducts, conduits,
and rights-of-way shall be the same for cable television sYstems and telecommunications
carners. For all attachments to SWBT's poles and occupancy of SWBT's ducts and
conduits, Applicant will pay SWBT's semiannual pole attachment and conduit occupancy
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fees as specified in APPENDIX 1. Pole attachment and conduit occupancy fees shall be
assessed and billed with respect to (a) occupied space whether or not subject to a current
license and (b) assigned space as well as occupied space. Fees for pole attachments shall
be based on the number ofApplicant's pole attachments as of the date ofbilling by
SWBT and shall be calculated in accordance with applicable FCC rules, regulations, and
orders. Fees for conduit occupancy shall be based on the number of duct feet occupied by
or assigned to Applicant as of the date ofbilling by SWBT and shall be calculated in
accordance with applicable FCC rules, regulations, and orders.

19.04 Billing for and Pavment ofPole Attachment and Conduit Occupancv Fees.
Pole Attachment and conduit occupancy fees under this Agreement and licenses subject
to this Agreement shall be payable semiannually in advance.

(a) Bills s~ll be submitted to Applicant for two semiannual billing periods,
the first period including charges for the months ofJanuary through June
and the second including charges for the months ofJuly through
December.

(b) Charges associated with newly licensed pole attachments and conduit
occupancy shall be prorated on a daily basis and billed with the next
semiannua! bill.

(c) Charges shall be adjusted and retroactively prorated on a daily basis
following the removal ofApplicant's facilities (in accordance with
Article 18) and shall be retroactively adjusted as a credit on the next
semiannual bill.

19.05 Application Fees. SWBT does not currently charge application fees for
individual license applications or assignment requests under this Agreement. SWBT
does, however, impose charges, on a case-by case basis, for work Performed in processing
applications for access and preparing SWBT's poles, ducts, conduits, and rights-of-way to
accommodate the facilities ofparties seeking access.

19.06 Charges for Pre-license Survev Work. Subject to applicable commission
orders, Applicant will pay SWBT's charges for pre-license survey work ass'?ciated with
the processing ofApplicant's request for access. SWBT's pre-license survey charges are
not set on a fIxed fee basis and will vary from case-to-case depending on such factors as
the number and location of the poles, ducts, conduits, and rights-of-way subject to
Applicant's access request, the completeness and quality of information submitted by the
Applicant in its application, the nature of the facilities to be placed by Applicant, and the
nature and extent of facilities modifIcation, capacity expansion, and make-ready work
proposed by Applicant.

19.07 Charges for Facilities Modifications, Capacity Expansions. and Make-readv
Work. Subject to applicable commission orders, Applicant will pay SWBT's charges for
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facilities modification, capacity expansion, and make-ready work performed by SWBT,
or by persons acting on SWBTs behalf, as provided in other provisions of this
Agreement and APPENDIX 1.

19.08 Contract Administration Fee. Subject to applicable commission orders,
SWBT may charge Applicant a one-time contract administration fee as provided in
APPENDIX 1. This fee, if applicable, shall be assessed for work performed in the initial
processing of this Agreement and shall be non-refundable upon acceptance of this
Agreement by SWBT.

19.09 Administrative Record-keepin2 Fees. Subject to applicable commission
orders, SWBT may charge Applicant cost-based administrative record-keeping fees ~.g.,

fees associated with records and billing changes resulting from the sale, consolidation, or
other transfer ofApplicant's business or facilities, name changes, and the like) as
provided in APPENDIX 1.

19.10 Charges for Work Performed bv SWBT Employees. Except as otherwise
specifically required by applicable commission orders, SWBTs charges to Applicant for
worked performed by SWBT employees pursuant to this Agreement shall be computed by
multiplying the fully loaded hourly rates for such employees times the number ofhours
required to Perform the work. Disputes over SWBTs charges for work performed by
SWBT employees, inc1udiJig disputes between the Parties concerning the number of
hours required to perform the work, shall be subject to the dispute resolution procedures
ofArticle 30. Notwithstanding the execution ofthis Agreement, Applicant shall have the
right to challenge the methodology utilized by SWBT to determine hourly rates for
SWBT employees at any time in any forum having jurisdiction over the subject matter.

19.11 Due Date for Pavment. Interest on Past Due Invoices. Remedies for Non
payment. and Procedures for Disputing Char2es. For fees and charges other than charges
for facilities modification, capacity expansion, and make-ready work, each bill or invoice
submitted by SWBT to Applicant shall state the date that payment is due, which date
shall be not less than 60 days after the date of the bill or invoice. Applicant will pay each
such bill or invoice on or before the stated due date. For facilities modification, capacity
expansion, and make-ready work, the payment due date shall be not less than 30 days
after the date of the bill or invoice.

(a) Interest on past due bills and invoices shall accrue at the rate of 12% Per
annum, or the maximum rate allowed by law, whichever is less.

(b) Applicant's failure to pay SWBT's fees and charges shall be grounds for
terminating this Agreement and licenses subject to this Agreement.

(c) If Applicant fails to pay, when due, any fees or charges billed to
Applicant under this Agreement, and any portion ofsuch fees or charges
remains unPaid more that 15 calendar days after the due date, SWBT
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may send Applicant a written notice advising Applicant that this
Agreement, or specified licenses subject to this Agreement, may be
temrinated if such fees or charges are not paid within 15 calendar days
after the date of the notice. Applicant must remit to SWBT all such
unpaid fees or charges, whether disputed or undisputed, within 15 days
after the date of the notice. If Applicant pays disputed fees under
protest, and it is later determined that such fees or any portion thereof
should be refunded, the portion of fees to be refunded shall be refunded
with interest at the rate of 12% per annum or the maximum rate allowed
by law, whichever is less.

(d) Applicant may dispute any fees or charges billed by SWBT to Applicant
under this Agreement by invoking the dispute resolution procedures set
forth in Article 30 of this Agreement.

(e) IfApplicant does not dispute such fees or charges and any portion of
such undisputed fees or charges remains unpaid 30 calendar days after
the date of the notice, SWBT may, to the extent permitted by the Pole
Attachment Act and applicable rules, regulations, and commission
orders, terminate this Agreement and licenses subject to this Agreement,
suspend the processing ofpending applications for access to SWBT's
poles, ducts, conduits, and rights-of-way located in this State, and refuse
to accept further applications for access until such undisputed fees or
charges, together with accrued interest thereon, have been paid in full.

19.12 Modification ofRates. Fees and Charges. Subject to applicable federal and
state laws, rules, regulations, and commission orders, SWBT shall have the right to
modify all rates, charges and fees set forth in this Agreement, including but not limited to
those listed in APPENDIX I, as provided in this section.

(a) Upon written notice to Applicant, SWBT may change, on a going
forward basis, the amounts ofany rates, fees or charges assessed under
this Agreement. Pole attachment and conduit occupancy rates shall not
be increased more than once annually.

(1) The notice shall state the effective date of the changes, which, in the
event ofa rate increase, shall be no earlier than the 60th day after the
notice is given.

(2) The changes shall be effective on the effective date stated in the
notice unless stayed or prohibited by a court or agency ofcompetent
jurisdiction.

(3) The changes shall be reflected on the first semiannual bill issued on
or after the effective date specified in the notice.
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(b) If the rates, fees and charges set fonh in the notice are not acceptable to
Applicant, Applicant may, notwithstanding any other provisions of this
Agreement, at Applicant's option (1) seek the renegotiation of this
Agreement, (2) tenninate this Agreement, or (3) seek relief through the
dispute resolution process or before a court or agency ofcompetent
jurisdiction.

19.13 Disputes Over Charging Methodologies. The parties acknowledge that the
Pole Attachment Act grants the FCC regulatory authority over the rates, terms, and
conditions ofaccess to poles, ducts, conduits, and rights-of-way. The parties further
acknowledge that, as of the date of this Agreement, this State has not elected to assume
reverse preemptive regulatory authority over such rates, terms, and conditions by
certifying to the FCC that it has made such election. Accordingly, complaints concerning
and challenges to SWB-T's charging methodologies shall be brought, in the first instance,
before the FCC in accordance with FCC procedural rules unless this State elects to
preempt FCC regulation ofpole attachment rates, terms, and conditions ofaccess;
provided, however, that nothing contained in this section shall be construed as affecting
the right ofeither party to seek relief from any court or agency ofcompetent jurisdiction
in connection with the negotiation, arbitration, and approval of interconnection
agreements under 47 U.S.C. § 252.

ARTICLE 20: PERFORMANCE AND PAYMENT BONDS
.

20.01 Bond May Be Required. SWBT may require Applicant, authorized
contractors, and other persons acting on Applicant's behalfto execute performance and
payment bonds (or provide other forms ofsecurity) in amounts and on terms sufficient to
guarantee the performance of their respective obligations arising out of or in connection
with this Agreement only as provided in subsections (a)-(b) of this section and Section
20.02. Bonds shall not be required for entities meeting all self-insurance requirements of
Section 23.02 of this Agreement.

(a) IfApplicant elects to perform make-ready or facilities modification work
under Section 6.08(c) or Sections 10.02-10.05 of this Agreement, SWBT
may require Applicant, authorized contractors, and other persons acting
on Applicant's behalf to execute bonds equivalent to those which would
be required by SWBT if the work had been performed by contractors,
subcontractors, or other persons selected directly by SWBT. No bonds
shall be required ofApplicant, authorized contractors, or other persons
acting on Applicant's behalfexcept in those situations where a bond
would be required ifthe work were being performed on SWBT's behalf.

(b) No other bond shall be required ofApplicant to secure obligations
arising under this Agreement in the absence ofdue cause and
justification.
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(c) If a bond or similar fonn of assurance is required ofApplicant, an
authorized contractor, or other person acting on Applicant's behalf,
Applicant shall promptly submit to SWBT, upon request, adequate proof
that the bond remains in full force and effect and provide certification
from the company issuing the bond that the bond will not be cancelled,
changed or materially altered without first providing SWBT 60 days
written notice.

(d) SWBT may communicate directly with the issuer of any bond required
by SWBT pursuant to this section to verify the tenns of the bond, to
confirm that the bond remains in force, and to make demand on the
issuer for payment or perfonnance ofany obligations secured by the
bond.

20.02 Payment and Performance Bonds in Favor of Contractors and
Subcontractors. Applicant shall be responsible for paying all employees, contractors,
subcontractors, mechanics, materialmen and other persons or entities performing work or
providing materials in connection with (a) the performance offacilities modification,
capacity expansion, or make-ready work by Applicant, authorized contractors, or other
persons acting on Applicant's behalf under Sections 6.08(c) and 10.02-10.05 of this
Agreement or (b) the construCtion, attachment, use, inspection, maintenance, repair,
rearrangement, modification, and removal ofany ofApplicant's facilities attached or to
be attached to SWBT's poles or placed or to be placed within SWBT's ducts, conduits, or
rights-of-way. In the event any claim or demand is made on SWBT by any such
employee, contractor, subcontractor, mechanic, materialman, or other person or entity
providing such materials or performing such work, SWBT may require, in addition to any
security provided under Section 20.01 of this Agreement, that Applicant execute payment
or performance bonds, or provide such other security, as SWBT may deem. reasonable or
necessary to protect SWBT from any such claim or demand.

ARTICLE 21: INDEMNIFICATION

21.01 Risks Associated with Outside Plant Operations. The parties acknowledge
that SWBT's outside plant facilities include thousands ofmiles ofpole lines, conduits,
and rights-of-way located on public and private property throughout SWBt,.s service
area, that SWBT cannot control or continuously monitor activities that occur at these
sites, and that the risks associated with outside plant operations and facilities are not
similar to the risks associated with operations occurring inside SWBT's central offices
and other secure SWBT buildings and stIUctures. The parties further acknowledge that
the presence of multiple firms on or in poles, ducts, conduits, and rights-of-way owned or
controlled by SWBT requires that liability risks be fairly allocated between the parties
and that it is the parties' intent to allocate such risks in a just. reasonable, and
nondiscriminatory manner which addresses known risks associated with the outside plant
environment and activities and conditions at outside plant locations.
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21.02 Control ofPremises. Applicant acknowledges that its employees and other
persons acting on Applicant'5 behalf, and employees ofjoint users and other persons
acting on behalf ofjoint users, will be present, without supervision or control by SWBT,
and in many cases without SWBT's knowledge, on,wi~ and in the vicinity of
SWBT's poles, ducts, conduits, and rights-of-way. During those times when Applicant'S
employees and personnel are present at such sites, Applicant shall be deemed, for the
purpose of allocating liabilities between the parties, to be an independent contractor in
control of the premises except as otherwise provided in this section. Although SWBT
inspectors may be present at the site ofwork being performed by Applicant or persons
acting on Applicant's behalf, such inspectors shall have no authority to direct Applicant
or personnel acting on Applicant's behalf concerning the method or manner by which the
work is to be performed, and the presence ofa SWBT inspector shall not result in
SWBT's being deemed to be in control of the premises. When both parties are present
and performing work operations at a site subject to this section, SWBT and Applicant
shall be deemed to be jointly in control of the premises. When poles, duets, conduits, or
rights-of-way occupy property owned by third parties, neither party shall be deemed to be
in control of the premises, except as otherwise provided by law, at times when such
party's work operations are not in progress. Work operations shall be considered to be in
progress from the time work commences until such work is completed whether or not
employees ofa party or persons acting on such party's behalfare actually present at the
site.

21.03 INDEMNITY AGAINST AND LIMITATIONS OF LlABllJTY WITH
RESPECT TO CERTAm NEGLIGENT ACTS AND OMISSIONS. TInS ARTICLE
INCLUDES PROVISIONS INDEMNIFYING EACH PARTY FROM LIABILITIES
ARISING OUT OF OR IN CONNECTION WITH CERTAIN NEGLIGENT ACTS AND
OMISSIONS OF SUCH PARTY. TIllS ARTICLE ALSO INCLUDES PROVISIONS
LIMITING THE LIABILITIES OF EACH PARTY ARISING OUT OF OR IN
CONNECTION WITH CERTAIN NEGLIGENT ACTS AND OMISSIONS OF SUCH
PARTY.

21.04 Indemnities Excluded. Except as otherwise specifically provided in this
article, neither party (as an "indemnifying party") shall be required to indemnify or
defend the other party (as an "indemnified party") against, or hold the indeninified party
harmless from, any suit, claim, demand, loss, damage, liability, fine, penalty, or expense
arising out of:

(a) any breach by the indemnified party ofany provision of this Agreement
or any breach by the indemnified party of the parties' interconnection
agreement, if any;

(b) the violation of any law by any employee of the indemnified party or
other person acting on the indemnified party's behalf;

PAGE 79
(REVISED 06106I97)



(c) willful or intentional misconduct or gross negligence committed by any
employee of the indemnified party or by any other person acting on the
indemnified party's behalf; or

(d) any negligent act or acts committed by any employee of the indemnified
party or other person acting on the indemnified party's behalf, if such
negligent act or acts are the sole producing cause of the injury, loss, or
damage giving rise to the suit, claim, demand, loss, damage, liability,
fine, penalty, or expense for which indemnity is requested.

21.05 Workplace Injuries. The parties acknowledge that injuries may occur at
sites where work is being performed by or for either party and that primary responsibility
for preventing workplace injuries. shall be placed on the party controlling work operations
at the site. Workplace injuries may result from any ofvariety ofcauses, including but not
limited to electrocution associated with contact with electric power lines on poles or use
of defective equipment, falls from poles resulting from the negligence of the injured
person or co-workers or due to the existence ofunsafe conditions on or in the vicinity of
the pole, cave-ins and other accidents at excavation sites, explosion ofcombustible gases
within or in the vicinity of a conduit system, exposure to hazardous substances or noxious
gases at the site, acts of God, and acts and omissions of third parties over whom neither
party has control. Except.as expressly provided in this Agreement to the contrary, each
party shall indemnify, on request defend, and hold the other party hannless from any and
all suits, claims, demands; losses, damages, liabilities, fines, penalties, or expenses of
every kind and character, on account ofor in connection with any injury, loss, or damage
suffered by any person, which arises out of or in cocnection with the personal injury or
death ofany employee of the indemnifying party (or other person acting on the
indemnifying party's behalf) if such injury or death results, in whole or in part, from any
occurrence or condition on, within, or in the vicinity of SWBT's poles, ducts, conduits,
and rights-of-way; provided, however, that Applicant's indemnification duties under this
section shall arise only if the person injured is present at such site in connection with the
performance or anticipated performance ofany act required or permitted to be performed
by Applicant or by persons acting on Applicant's behalfpursuant to this Agreement
Indemnities provided by this section shall be subject to the excluSions set forth in Section
21.04 and include but are not limited to indemnities arising out of or in connection with
claims arising from or in any way connected with any injury, sickness, disease, or death
ofany employee of the indemnifying party or any person acting on the indemnifying
party's behalf attributable or allegedly attributable to occurrences or conditions on,
within, or in the vicinity ofSWBT's poles, ducts, conduits, and rights-of-way. EXCEPT
AS PROVIDED ABOVE IN SUBSECTIONS 21.04(c)-(d), THE INDEMNIFYING
PARTY'S INDEMNIFICATION OBLIGATIONS UNDER THIS SECTION SHALL
ARISE EVEN IF TIrE INJURY, SICKNESS, DISEASE, OR DEATH WAS
ATIRIBUTABLE IN PART TO NEGLIGENT ACTS OR OrvrrSSIONS OF TIrE
INDEl'v1NIFIED PARTY.
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21.06 Other Claims Brou2ht A2ainst Either Party bv Emplovees and Other Persons
Acting on the Other Partv's Behalf. Nothing contained in this Agreement shall create any
contractual liability or other liability on the part ofeither party to any employee,
contractor, or subcontractor of the other party or any other person acting on the other
party's behalf. Each party shall indemnify, on request defend, and hold the other party
harmless from any and all suits, claims, demands, losses, damages, liabilities, or expenses
of every kind and character (other than workplace injury.claims subject to Section 21.05
above) made, brought, or sought ~oainst the indemnified party by any employee,
contractor, or subcontractor of the indemnifying party or by any other person acting on
the indemnifying party's behalf; provided, however, that this section shall apply only to
suits, claims, demands, losses, damages, liabilities, or expenses related to the subject
matter of this Agreement. Indemnities provided by this section shall be subject to the
exclusions set forth in Section 21.04 and include but are not limited to indemnities arising
out ofor in connection with claims arising from or in any way connected with the
employment relationship or other claimed relationship between the indemnifying party
and the employee, contractor, subcontractor, or other person acting on the indemnifying
party's behalf; claims arising out ofdisputes over payments due or allegedly due to any
employee, contractor, subcontractor, or other person acting on the indemnifying party's
behalf; and claims arising out ofother contract disputes between the indemnifying party
and the employee, contractor, subcontractor, or other person acting on the indemnifying
party's behalf. EXCEPT AS PROVIDED ABOVE IN SUBSECTIONS 21.04(c)-(d),
THE INDEMNIFYING PARTY'S INDEMNIFICATION OBLIGATIONS UNDER
THIS SECTION SHALL ARISE EVEN IF THE INJURY, LOSS, OR DAMAGE
GIVING RISE TO TIm INDEMNlFICATION ctAIM WAS ATIRIBUTABLE IN
PART TO NEGLIGENT ACTS OR ON.lISSIONS OF THE INDEMNIFIED PARTY.

21.07 Claims Brought Against Either Party by Vendors, Suppliers, Customers. and
other Persons in Privity ofContract with the Other Party. The parties acknowledge that
neither party controls the contractual relationships between the other party and vendors,
suppliers, customers, and other persons in privity ofcontract with the otherparty and that
nothing contained in this Agreement shall create any contractual or other liability ofeither
party to any vendor, supplier, customer, or other person or entity in privity ofcontract
with the other party. Each party shall indemnify, on request defend, and hold the other
party harmless from any and all suits, claims, demands, losses, damages, liabilities, or
expenses ofevery kind and character, made, brought, or sought against the indemnified
party by any vendor, supplier, or customer of the indemnifying party or by·any other
person or entity in privity with the indemnifying party; provided, however, that this
section shall apply only to suits, claims, demands, losses, damages, liabilities, or expenses
related to the subject matter of this Agreement or Applicant's use ofSWBT's poles,
ducts, conduits, or rights-of-way. The indemnifying party may not, as a defense to any
obligations of the indemnifying party under this section, assert that the indemnified
party's claims against the indemnifying party are barred by any tariffor contract
limitation ofliability applicable to the indemnifYing party's vendor, supplier, or customer
or to such other person in privity ofcontract with the indemnifying party. Indemnities
provided by this section shall be subject to the exclusions set forth in Section 21.04 and
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Jnclude but are not limited to indemnities for claims against either parry arising out of or
in connection with the failure by the other party to meet its obligations (including but not
limited to contract and tariff obligations) to such other party's customers and suppliers.
EXCEPT AS PROVIDED ABOVE IN SUBSECTIONS 21.04(c)-(d), THE
INDEMNIFYING PARlY'S INDEMNIFICATION OBLIGATIONS UNDER TInS
SECTION SHALL ARISE EVEN IF THE INJURY, LOSS, OR DAMAGE GIVING
RISE TO THE INDEMNIFICATION CLAIM WAS ATTRIBUTABLE IN PART TO
NEGLIGENT ACTS OR OMISSIONS OF THE INDEMNIFIED PARTY.

21.08 Claims Brought Against Either PartY bv Such PartY's Own Employees.
Contractors. Subcontractors. or Other Persons Acting on Such PartY's Behalf. and Claims
Brought A2:ainst Either Party bv Such Pam's Own Vendors. Suppliers. Customers. or
Other Persons in Privity of Contract with Such Party. Neither party shall be entitled to
indemnity, contrIbution, or subrogation from or by the otherparty with respect to any
suits, claims, demands, losses, damages, liabilities, or expenses, ofany kind or character,
made, brought, or sought against such party by any employee, contractor, or subcontractor
of such party, by any other person acting on behalfofsuch party, by any vendor, supplier,
or customer of such party, or by any other person or entity in privity of contract with such
party, if such suit, claim, demand, loss, damage, liability, or expense arises directly out of
or in connection with the subject matter of this Agreement or the use by Applicant of
SWBT's poles, ducts, conduits, or rights-of-way. Indemnities excluded by this section
include, but are not limited to, indemnities for claims against either party arising out ofor
in connection with employment-related disputes between either party and its employees;
claims against either party by contractors, subcontractors, and suppliers performing work
or supplying materials to SWBT sites at the request of such party; and other failures by
either party to meet its obligations (including but not limited to contract and tariff
obligations) to such party's own customers and suppliers. THE INDEMNIFICATION
EXCLUSIONS OF TInS SECTION SHALL APPLY EVEN IF THE INJURY, LOSS,
OR DAMAGE GIVING RISE TO THE INDEMNIFICATION CLAIM: WAS
ATIRIBUTABLE IN PART TO 1HE NEGLIGENT ACTS OR OMISSIONS OF THE
INDEMNIFYING PARTY BUT SHALL NOT APPLY IF THE INJURY, LOSS, OR
DAMAGE GIVING RISE TO llIE INDEMNIFICATION CLAIM AROSE FROM
WilLFUL OR INTENTIONAL MISCONDUCT OR GROSS NEGLIGENCE
COM:MITTED BY ANY EMPLOYEE OF THE INDEMNIFYING PARTY OR ANY
OTHER PERSON ACTING ON 1HE INDEMNIFYING PARTY'S BEHALF OR
AROSE FROM ANY NEGLIGENT ACT OR ACTS COMMITTED BY ANY
EMPLOYEE OF THE INDEMNIFYING PARTY OR OTHER PERSON ACTING ON
THE INDEMNIFYING PARTY'S BEHALF, IF SUCH NEGLIGENT ACT OR ACTS
ARE 1HE SOLE PRODUCING CAUSE OF THE INJURY, LOSS, OR DAMAGE
GIVING RISE TO THE SUIT, CLATh1, DEMAND, LOSS, DAMAGE, LIABILITY,
FINE, PENALTY, OR EXPENSE FOR WHICH INDEMNITY IS REQUESTED.

21.09 Injuries to Third Parties and Third-partv Property Owners Resultin2: from
the Parties' Conduct. Each party shall indemnify, on request defend, and hold the other
party harmless from any and all suits, claims, demands, losses, damages, liabilities, fmes,
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penalties, or expenses, of every kind and character, on account of or in connection with
the personal injury or death of any third party or physical damage to real or personal
property owned by a third party, arising, in whole or in part, out of or in connection with
the conduct ofemployees of the indemnifying party or other persons acting on the
indemnifying party's behalfwhile such employees or other persons are present on, within,
or in the vicinity ofany SWBT pole, duct, conduit, or right-of-way in connection with the
performance or anticipated perfonnance of any act required or authorized to be performed
pursuant to this Agreement Indemnities provided by this section shall be subject to the
exclusions set forth in Section 21.04 and include but are not limited to indemnities arising
out of or in connection with personal injury, death, and property damage claims by third
parties based on willful or intentional misconduct and negligent acts and omissions of the
indemnifying party.

21.10 Indemnification for Environmental Claims. The parties acknowledge that
hazardous substances-may be present on, within, or in the vicinity of SWBT's poles,
ducts, conduits, or rights-of-way; that employees and other persons acting on the parties'
behalf working on, within, or in the vicinity ofSWBT's poles, duets, conduits, or rights
of-way should be familiar with environmental laws and environmental concerns which
arise in outside plant contexts; that all such employees and other persons should be
prepared to recognize and deal with environmental contingencies existing at specific
sites; and that liabilities associated with environmental claims arising out of or in
connection with the subject matter of this Agreement shall be allocated between the
parties as set forth in this section.

(a) Each party shall indemnify, on request defend, and hold the other party
harmless from any and all suits, claims, demands, losses, damages,
liabilities, fines, penalties, or expenses, ofevery kind and character, on
account ofor in connection with any injury, loss, or damage to any
person or property, or to the environment, arising out of or in connection
with the violation or breach, by any employee of the indemnifying party
or other person acting on the indemnifying party's behalf, of (1) any
federal, state, or local environmental statute, rule, regulation, ordinance,
or other law or (2) any provision or requirement of this Agreement
dealing with hazardous substances or protection of the environment.

(b) Each party shall indemnify, on request defend, and hold the other party
harmless from any and all suits, claims, demands, losses, damages,
liabilities, fines, penalties, or expenses, ofevery kind and character, on
account of or in connection with any injury, loss, or damage to any
person or property, or to the environment, arising out ofor in connection
with the release or discharge, onto any public or private property, of any
hazardous substances, regardless of the source of such hazardous
substances, by any employee of the indemnifying party, or by any person
acting on the indemnifying party's behalf, while present on, within, or in
the vicinity of any SWBT pole, duct, conduit, or right-of-way.
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Indemnities provided by this subsection include but are not limited to
indemnities arising out of or in connection with the release or discharge
of water and other substances from SWBT's manholes or other conduit
facilities.

(c) Each party shall indemnify, on request defend, and hold the other party
harmless from any and all suits, claims, demands, losses, damages,
liabilities, fmes, penalties, or expenses, ofevery kind and character, on
account of or in connection with any injury, loss, or damage to any
person or property, or to the environment, arising out of or in connection
with the removal or disposal of any hazardous substances by the
indemnifying party or by any person acting on the indemnifying party's
behalf, or arising out ofor in connection with the subsequent storage,
processing or other handling of such hazardous substances by any person
or entity after they have been removed by the indemnifying party or
persons acting on the indemnifying party's behalf from the site ofany
SWBT pole, duct, conduit, or right-of-way. For the pmposes of this
subsection, any person or entity removing or disposing ofhazardous
substances at the request of the indemnifying party or at the request of
any person acting on the indemnifying party's behalf, and any person or
entity subsequently receiving, storing, processing, or otherwise handling
such hazardous substances shall be considered to be a person acting on
the indemnifying party's behalf.

.
(d) Except as otherwise specifically provided in this section, neither party

shall be required to indemnify or defend the other party against, or hold
the other party harmless from any loss, damage, claim, demand, suit,
liability, fine, penalty or expense for which the other party may be liable
under any federal, state, or local environmental statute, rule, regulation,
ordinance, or other law.

21.11 Miscellaneous Claims. Applicant shall indemnify, on request defend, and
hold SWBT harmless from any and all suits, claims, demands, losses, damages, liabilities,
fines, penalties, and expenses, ofevery kind and character, made, brought, or sought
against SWBT by any person or entity, arising out ofor in connection with the subject
matter of this Agreement and based on either: '

(a) claims for taxes, municipal fees, franchise fees, right-ta-use fees, and
other special charges assessed on SWBT due to the placement or
presence ofApplicant's facilities on or within SWBT's poles, ducts,
conduits, or rights-of-way; or

(b) claims based on the violation by Applicant ofany third party's
intellectual property rights, including but not limited to claims for
copyright infringement, patent infringement, or unauthorized use or
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transmission of television or radio broadcast programs or other program
material.

21.12 Applicant's General Indemnity Oblieations to SWBT. This section applies
only in those situations not expressly covered by Sections 21.05-21.11 and does not apply
to any suit, claim, demand, loss, damage, or expense resulting from Applicant's
enforcement of its rights against SWBT pursuant to this Agreement or other provisions in
the parties' interconnection agreement, if any_ Except as otherwise expressly provided in
this Agreement to the contrary, and subject to the exclusions set forth in Section 21.04,
Applicant shall indemnify, on request defend, and hold SWBT harmless from any and all
suits, claims, demands, losses, damages, liabilities, fines, penalties, and expenses, of
every kind and character, on account of or in connection with any injury, loss, or damage
to any person or property, or to the environment, arising out ofor in connection with
Applicant's access to or use of SWBT's poles, ducts, conduits, or rights-of-way,
Applicant's performanee ofany acts authorized under this Agreement, or the presence or
activities ofApplicant's employees or other personnel acting on Applicant's behalfon,
within, or in the vicinity ofSWBT's poles, ducts, conduits, or rights-of-way.

21.13 SWBT's General Indemnity Obligations to Applicant. This section applies
only in those situations not expressly covered by Sections 21.05-21.10 and does not apply
to any suit, claim, deman~loss, damage, or expense resulting from SWBT's enforcement
of its rights against Applicant pursuant to this Agreement or other provisions in the
parties' interconnection agreement, ifany. Except as otherwise expressly provided in this
Agreement to the contrary, SWBT shall indemnify, on request defend, and hold Applicant
harmless from any and all suits, claims, demands, losses, damages, liabilities, fines,
penalties, and expenses, ofevery kind and character, on account ofor in connection with
any injury, loss, or damage to any person or property, or to the environment, arising out of
or in connection with SWBT's access to or use of SWBT's poles, ducts, conduits, or
rights-of-way, SWBT's performance ofany acts authorized under this Agreement, or the
presence or activities ofSWBT's employees or other personnel acting on SWBT's behalf
on, within, or in the vicinity ofSWBT's poles, ducts, conduits, or rights-of-way.

21.14 No Rights, Claims, Causes ofAction. or Remedies for the Benefit ofThird
Parties. Nothing contained in this article is intended to create any rights, claims, causes
ofaction, or remedies for the benefit ofany third party.

2 I .15 Assertion ofLimitation ofLiability Defenses. Each party shall diligently
assert the limitation ofliability provisions ofany applicable tariffor contract in any case
involving injury, loss, or damage to any customer of such party for which the other party
is not exempt from indemnification liabilities to the indemnified party under this
Agreement.

21.16 Indemnity Liabilities Not Subject to Article 22 Limitations ofLiability.
Indemnity liabilities under this article shall not be subject to Article 22 limitations of
liability.

PAGE 85
(REVISED 06lO6I97)



21.17 Defense of Suits. Upon request by the indemnified party, the indemnifying
party shall defend any suit brought against the indemnified party for any injury, loss, or
damage subject to indemnification under this Agreement. The indemnified party shall
notify the indemnifyingparty promptly in writing ofany written claims, lawsuits, or
demands for which the indemnifying party may be responsible under this Agreement.
The indemnified party shall cooperate in every reasonable way to facilitate defense or
settlement. The indemnifying party shall have the right to control and conduct the
defense and settlement ofany action or claim subject to consultation of the indemnified
party. The indemnifying party shall not be responsible for any settlement unI.ess the
indemnifying party approved such settlement in advance and agrees to be bound by the
settlement agreement.

ARTICLE 22: LIABILITIES AND LIMITATIONS OF LIABll..ITY

22.01 LIMITATIONS OF LIABILITY WITH RESPECT TO NEGLIGENT ACTS
AND OMISSIONS. TInS ARTICLE INCLUDES PROVISIONS LIMITING THE
LIABILITIES OF EACH PARTY ARISING OUT OF OR IN CONNECTION WITH
CERTAIN NEGLIGENT ACTS AND OMISSIONS OF SUCH PARTY.

22.02 LIMITATIONS OF LIABILITY IN GENERAL. EXCEPT AS
OTHERWISE EXPRESSLY PROVIDED IN SECTIONS 21.16 AND 22.05, NEITHER
PARTY'S LIABILITY TO THE OTHER PARTY FOR DAMAGES ATTRIBUTABLE,
IN WHOLE OR IN PART, TO ANY NEGLIGENT ACT OR OMISSION IN THE
PERFORMANCE OF TInS AGREEMENT, WHETHER ARISING IN CONTRACT OR
TORT, SHALL EXCEED IN THE AGGREGATE FOR ANY CALENDAR YEAR THE
GREATER OF $250,000, OR THE TOTAL AMOUNT CHARGED BY SWBT TO
APPLICANT UNDER TInS AGREEMENT FOR THE CALENDAR YEARS WHEN
THE ACTS OR OMISSIONS GIVING RISE TO LIABILITY OCCURRED. NOTHING
CONTAINED IN TInS SECTION SHALL BE CONSTRUED AS LIMITING EITHER
PARTY'S LIABILITY FOR ACTS OR OMISSIONS CONSTITIITING WILLFUL OR
INTENTIONAL MISCONDUCT OR GROSS NEGLIGENCE BY SUCH PARTY.

22.03 EXCLUSION OF LIABILITY FOR SPECIAL, INDIRECT. OR
CONSEOUENTIAL DAMAGES. NEITHER PARTY SHALL BE LIABLE TO THE
OTHER PARTY FOR ANY INDIRECT, SPECIAL, CONSEQUENTIAL;·'
INCIDENTAL, OR PUNITIVE DAMAGES, INCLUDING BUT NOT LIMITED TO
LOSS OF ANTICIPATED PROFITS OR REVENUE OR OTHER ECONOMIC LOSS
IN CONNECTION wrrn OR ARISING FROM ANY ACT OR FAILURE TO ACT
PURSUANT TO TInS AGREEMENT, EVEN IF THE OTHER PARTY HAS
ADVISED SUCH PARTY OF THE POSSffiILITY OF SUCH DAMAGES. TInS
SECTION LIMITS EACH PARTY'S LIABILITY FOR INDIRECT, SPECIAL,
CONSEQUENTIAL, INCIDENTAL, OR PUNITIVE DAMAGES ARISING OUT OF
OR IN CONNECTION WITH NEGLIGENT (INCLUDING GROSSLY NEGLIGENI)
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ACTS OR OMISSIONS OF SUCH PARTY BUT DOES NOT LL\1IT EITHER
PARTY'S LIABILITY FOR INTENTIONAL MISCONDUCT.

22.04 SWBT Not Liable to Applicant for Acts ofThird Parties or Acts of God. By
affording Applicant access to poles, ducts, conduits, and rights-of-way owned or
controlled by SWBT, SWBT does not warrant, guarantee, or insure the uninterrupted use
of such facilities by Applicant. Except as specifically provided in Section 22.05 of this
Agreement, Applicant assumes all risks of injury, loss, or damage (and the consequences
ofany such injury, loss, or damage) to Applicant's facilities attached to SWBT's poles or
placed in SWBT's ducts, conduits, or rights-of-way, and SWBT shall not be liable to
Applicant for any damages to Applicant's facilities other than as provided in Section
22.05. In no event shall SWBT be liable to Applicant under this Agreement for any
injury, loss, or damage resulting from the acts or omissions of (1) any joint user or any
person acting on a joint user's behalf, (2) any governmental body or governmental
employee, (3) any third-party property owner or persons acting on behalfofsuch property
owner, or (4) any licensee, invitee, trespasser, or other person present at the site or in the
vicinity of any SWBT pole, duct, conduit, or right-of-way in any capacity other than as a
SWBT employee or person acting on SWBT's behalf. In no event shall SWBT be liable
to Applicant under this Agreement for injuries, losses, or damages resulting from acts of
God (including but not limited to storms, floods,:fires, and earthquakes), wars, civil
disturbances, espionage or 'Other criminal acts committed by persons or entities not acting
on SWBT's behalf, cable cuts by persons other than SWBT's employees or persons
acting on SWBT's behalf, or other causes beyond SWBT's control which occur at sites
subject to this Agreement.

22.05 Damage to Facilities. Except as otherwise specifically provided in this
section, neither party shall be liable to the other party for any injury, loss, or damage (or
for the direct or indirect consequences of any such injury, loss, or damage) to such other
party's facilities attached to SWBT's poles or placed within or in the vicinity ofSWBT's
poles, ducts, conduits, or rights-of-way.

(a) Each party (the "responsible party''), and persons acting on behalfofthe
responsible party, shall exercise due care to avoid damaging the facilities
of the other party (the "injured pany"). In the event such damage occurs,
the responsible party or persons acting on behalfof the responsible party
shall immediately report such damages to the injured pariy, and the
injured party shall promptly make such arrangements as may be
necessary to restore service to its customers using the facilities affected.

(b) The responsible party shall reimburse the injured party for the actual
costs incurred by the injured party for repair offacilities damaged by the
willful misconduct, grossly negligent acts, grossly negligent omissions,
and negligent acts (but not negligent omissions other than. grossly
negligent omissions) ofemployees of the responsible party.
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(c) The responsible pany shall reimburse the injured party for the actual
costs incurred by the injured party for repair of facilities damaged by the
willful misconduct, grossly negligent acts or omissions, and negligent
acts (but not negligent omissions other than grossly negligent omissions)
of independent contractors acting on the responsible party's behalf;
provided, however, that the injured party shall be limited to recovery of
those costs which cannot be recovered from the independent contractor
causing the damage. The responsible party shall not be liable to the
injured party under this section until the injured party's claims against
the independent contractor causing the damage have been adjudicated or
settled and the amount of the injured party's claim against the
responsible party is detenninable.

(d) NEITHER PARTY SHALL BE REQUIRED BY TInS SECTION TO
REIMBURSE THE OTIiER PARTY FOR COSTS INCURRED AS A
RESULT OF NEGLIGENT OMISSIONS OTHER mAN GROSSLY
NEGLIGENT 01Y1ISSIONS COVERED BY SUBSECTIONS (c)-(d) OF
TInS SECTION.

(e) TInS SECTION LIMITS, BUT DOES NOT EXCLUDE, THE
RESPONSffiLE PARTY'S LIABll.-ITY TO THE INJURED PARTY
FOR DAMAGES CAUSED BY NEGLIGENT (INCLUDING
GROSSLY NEGLIGENT) ACTS OF THE RESPONSffiLE PARTY
AND PERSONS ACTING ON THE RESPONSffiLE PARTY'S
BEHALF.

22.06 No Limitations ofLiability in Contravention ofFederal or State Law.
Nothing contained in this article shall be construed as exempting either party from any
liability, or limiting such party's liability, in contravention offederal law or in
contravention ofthe laws of this State.

22.07 Claims Against Third Parties. Nothing contained in this article shall be
construed as requiring either party to forego any claims that such party may have against
third parties, including but not limited to contractors, subcontractors, or persons (other
than the other party's employees) acting on the other party's behalf.

ARTICLE 23: IN$URANCE

23.01 Insurance Required. Applicant shall comply with the insurance
requirements specified in this section.

(a) Unless Applicant has provided proofof self-insurance as permitted in
Section 23.02 below, Applicant shall obtain and maintain in full force
and effect, for so long as this Agreement remains in effect, insurance
policies specified in APPENDIX IV of this Agreement Each policy

PAGE 88
(REVISED 06106I97)



shall name SWBT as an additional insured and shall include provisions
requiring the insurer to give SWBT notice of any lapse, cancellation, or
tennination of the policy or any modification to the policy affecting
SWBT's rights under the policy, including but not limited to any
decrease in coverage or increase in deductibles.

(b) Except as provided in this subsection, exclusions from coverage or
deductibles, other than those expressly permitted in APPENDIX IV,
must be approved in writing by SWBT. For authorized contractors and
other contractors performing work on, within, or in the vicinity of
SWBT's poles, ducts, conduits, and rights-of-way on Applicant's behalf,
exclusions from coverage or deductibles, other than those expressly
permitted in APPENDIX IV, must be approved in writing by Applicant.

(c) Authorized contractors and other contractors performing work on,
within, or in the vicinity of SWBT's poles, duets, conduits, or rights-of
way on Applicant's behalf shall be required to meet the same insurance
requirements applicable to contractors performing similar work on
SWBT's behalf. Applicant shall be responsible for securing compliance
by its contractors with this requirement and shall be liable to SWBT for .
any damages resulting from its failure to do so.

(d) Self-insurance shall be permitted for persons and entities (including but
not limited to Applicant and authorized contractors) meeting the self
insurance requirements set forth in Section 23.02.

23.02 ProofofInsurance or Self-insurance. Proofof insurance or self-insurance
shall be made pursuant to the provisions of this section.

(a) Applicant shall submit to SWBT adequate proof (as determined by
SWEn that the companies insuring Applicant are providing all
coverages required by this Agreement. Applicant's insurers shall
provide SWBT with certifications that required coverages will not be
cancelled, changed or materially altered ~.g., by increasing deducnbles
or altering exclusions from coverage) except after 30 days written notice
toSWBT.

(b) SWBT will accept certified proofof a person or entity's qualification as
a self-insurer for Workers' Compensation and Employers Liability,
where self-insurance is permitted, upon receipt ofa current copy of a
Certificate ofAuthority to Self-insure issued by the Workers'
Compensation Commission of this State. SWBT will accept self
insurance by a person or entity in lieu ofother Commercial General
Liability and Automobile Liability Coverage if such person or entity
warrants that its net worth, as shown by its most recent audited financial
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statement with no neg:ative notes, is at least 10 times the minimum
liability limits set forth in APPENDIX IV and SWBT is satisfied that
such entity will be able to meet its liability obligations under this
Agreement.

(c) Applicant shall be responsible for determining whether contractors and
other persons present on Applicant's behalf on, within, and in the
vicinity ofSWBT's poles, ducts, conduits, and rights-of-way meet the
self-insurance requirements of this subsection. Applicant may accept
certified proof ofany such person's or entity's qualification as a self
insurer for Workers' Compensation and Employers Liability, where self
insurance is permitted, upon receipt of a current copy of a Certificate of
Authority to Self-insure issued by the Workers' Compensation
Commission of this State. Applicant may accept proofofself-insurance
by a person or entity in lieu ofother Commercial General Liability and
Automobile Liability Coverage if such person or entity warrants that its
net worth, as shown by its most recent audited financial statement with
no negative notes, is at least 10 times the minimum liability limits set
forth in APPENDIX IV and Applicant is satisfied that such entity will be
able to meet its liability obligations with respect to activities performed
on, within, and in the vicinity of SWBT's poles, ducts, conduits, and
rights-of-way.

23.03 Licensing Contingent on ProofofInsurance. All insurance required in
accordance with APPENDIX IV, or self-insurance as permitted in Section 23.02, must be
in effect before SWBT will issue pole attachment or conduit occupancy licenses under
this Agreement and shall remain in force until all ofApplicant's facilities have been
removed from SWBT's poles, ducts, conduits, and rights-of-way.

23.04 Failure to Obtain or Maintain Coverage. Applicant's failure to obtain and
maintain the required levels and types ofinsurance coverage required under this
Agreement shall be grounds for termination of this Agreement and licenses subject to this
Agreement. Ifan insurance carrier shall at any time notify Applicant or SWBT that any
policy or policies ofinsurance required under this Agreement will be cancelled or
changed in any manner which will result in Applicant's failure to meet the requirements
of this Agreement, SWBT may terminate this Agreement and all licenses'subject to this
Agreement not less than 60 days after giving Applicant written notice ofits intention to
do so, and such termination shall be effective on the termination date specified in the
notice unless Applicant has obtained (or made arrangements satisfactory to SWBT to
obtain) the required coverage from another source. In the alternative, SWBT may, in its
sole discretion, elect to take such action as may be necessary to keep such policy in effect
with the required coverages.

ARTICLE 24: ASSIGNMENT OF RIGHTS
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24.01 Assi2Illl1ent Permitted. Neither party may assign or otherwise transfer its
rights or obligations under this Agreement except as provided in this section.

(a) SWBT may assign its rights, delegate its benefits, and delegate its duties
and obligations under this Agreement, without Applicant's consent, to
any entity controlling, controlled by, or under common control with
SWBT or which acquires or succeeds to ownership of substantially all of
SWBT's assets.

(b) Applicant may assign its rights, delegate its benefits, and delegate its
duties and obligations under this Agreement, without SWBT's consent,
to: any telecommunications carrier or cable system operator which (1) is
entitled to access to SWBT's poles, ducts, conduits, and rights-of-way
under the Pole Attachment Act and (2) controls, is controlled by, or is
under common control with Applicant or acquires and succeeds to
ownership of substantially all of Applicant's assets; provided, however,
that such assignment shall not be effective until Applicant has given
SWBT written notice of the assignment pursuant to Section 24.03 and
guaranteed the performance ofApplicant's assignee or successor.
Applicant's assignee or successor shall assume all outstanding
obligations ofApplicant under this Agreement, including but not limited
to all liabilities and contingent liabilities of Applicant arising out ofor in
connection with this Agreement.

.
(c) Applicant may, ancillary to a bona fide loan transaction between

Applicant and any lender, and without SWBT's consent, grant security
interests or make collateral assignments in substantially all of
Applicant's assets, including Applicant's rights under this Agreement,
subject to the express terms ofthis Agreement. In the event Applicant's
lender, in the bona fide exercise ofits rights as a secured lender,
forecloses on its security interest or arranges for a third party to acquire
Applicant's assets through public or private sale or through an
Agreement with Applicant, Applicant's lender or the third party
acquiring Applicant's rights under this Agreement shall assume all
outstanding obligations ofApplicant under the agreement and provide
proof satisfactory to SWBT that such lender or third party-bas complied
or will comply with all requirements established under this Agreement.
Notwithstanding any provisions of this Agreement to the contrary, such
foreclosure by Applicant's lender or acquisition ofassets by such third
party shall not constitute a breach of this Agreement and, upon such
foreclosure or acquisition, Applicant's lender or such third party shall
succeed to all rights and remedies ofApplicant under this Agreement
(other than those rights and remedies, if any, which have not been
transferred and, ifApplicant is a debtor under the Federal Bankruptcy
Code, those rights, if any, which remain a part ofthe debtor's estate
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notwithstanding an attempted foreclosure or transfer) and to all duties
and obligations ofApplicant under the Agreement, including liability to
SWBT for any act, omission, default, or obligation that arose or occurred
under the Agreement prior to the date on which such lender or third
party succeeds to the rights ofApplicant under the Agreement, as
applicable.

(1) In the event Applicant or Applicant's lender requests that SWBT, in
connection with a bona fide loan transaction between Applicant and
Applicant's lender, sign any additional consents, or make other
accommodations to protect such lender's interest, Applicant or
Applicant's lender shall reimburse SWBT for all expenses incurred
by SWBT in connection with such requests and accommodations,
including but not limited to in-house or outside legal expenses
incurred by SWBT in processing the request.

(2) In the event Applicant or Applicant's lender desires that SWBT
provide notices to Applicant's lender or permit Applicant's lender, in
the event ofa breach, to cure any default or termination event if
Applicant fails to do so, Applicant shall notify SWBT's authorized
agent, as designated in Article 29 ofthis Agreement, that such
notices may be sent to Applicant's lender as well to Applicant.
Nothing contained in this subsection shall be constIued as imposing
any duty on SWBT in favor ofApplicant's lender, and this section
shall not be construed to provide Applicant's lender or any other
third parties with any rights, claims, causes ofaction ofany kind.
Applicant waives any and all claims or causes ofaction, ofevery
kind and character, past, present, or future, arising out ofor in
connection with the giving ofany notice to Applicant's lender
pursuant to this section or any failure to give such notice.

(d) Either party may assign or transfer rights or obligations under this
Agreement on such tenns and conditions as are mutually acceptable to
the other party and with such other party's prior written consent, which
consent may be withheld only for due cause and justification.

(e) No assignment or transfer by Applicant ofrights under this Agreement,
licenses subject to this Agreement, or authorizations granted under this
Agreement shall be effective until Applicant, its successors, and assigns
have complied with the provisions of this article, secured SWBT's prior
written consent to the assignment or transfer, ifnecessary, and given
SWBT notice of the assignment or transfer pursuant to Section 24.03.

(f) Except as otherwise expressly provided in this article, neither this
Agreement, nor any licenses or authorizations subject to this Agreement,
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shall inure to the benefit ofApplicant's successors or assigns without
SWBT's prior written consent.

24.02 Incorporations. Mergers. Acquisitions. and Other Changes in Aoplicant's
Legal Identitv. When the legal identity or status of Applicant changes, whether by
incorporation, reincorporation, merger, acquisition, or otherwise, such change shall be
treated as an assignment subject to the provisions of this article.

24.03 Notice ofAssignment. Applicant shall provide SWBT with 60 days
advance notice in writing of any assignment.

24.04 Assignment Shall Not Relieve Aoolicant ofPrior Obligations. Except as
otherwise expressly agreed by SWBT in writing, no assignment permitted by SWBT
under this Agreement shall relieve Applicant ofany obligations arising under or in
connection with this Agreement, including but not limited to indemnity obligations under
Article 21 of this Agreement or the interconnection agreement, if any.

24.05 Satisfaction ofExisting Obligations and Assumption ofContingent
Liabilities. SWBT may condition its approval ofany requested assignment or transfer on
the assignee's or successor's payment or satisfaction ofall outstanding obligations of
Applicant under this Agreement and the assignee's or successor's assumption ofany
liabilities, or contingent liabilities, ofApplicant arising out ofor in connection with this
Agreement.

24.06 Satisfaction ofAll Other Licensing Requirements. Applicant's assignee or
successor must, within 60 days following the assignment, provide proof satisfactory to
SWBT that such assignee or successor has complied or will comply with all licensing
requirements established under this Agreement, including but not limited to requirements
that such assignee or successor verify, to the best of its information and belief, as
provided in Section 17.03, that all facilities owned or used by such assignee or successor
and presently attached to SWBT's poles or placed within any portion of SWBT's conduit
system within this State have been disclosed to SWBT and are subject to existing licenses
and that such assignee or successor has complied with the insurance requirements set
forth in Article 23 of this Agreement.

24.07 Additional Post-Assignment Requirements. Applicant's assignee'or
successor shall, within 60 days following the assigmnent:

(a) sign this Agreement as an assignee or successor expressly agreeing to be
bound by all provisions of this Agreement and licenses subject to this
Agreement;

(b) provide proof, satisfactory to SWBT, of such assignee's assumption of
the obligations of this Agreement; and
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(c) pay a one-time contract administration fee, as provided in APPENDIX I
of this Agreement, ifno Master Agreement for Access to SWBT's Poles,
Ducts, Conduits, or Rights-of-Way between SWBT and such assignee is
in effect for this State, or an administrative record-keeping fee as

. provided in APPENDIX I of this Agreement, if there is a Master
Agreement in effect for this State.

24.08 Sublicenses Prohibited. Nothing contained in this Agreement shall be
construed as granting Applicant the right to sublicense any rights under this Agreement or
licenses subject to this Agreement to any third party. Except as otherwise expressly
permitted in this Agreement, Applicant shall not allow third party to attach or place
facilities to or in pole or conduit space occupied by or assigned to Applicant or to utilize
such space.

ARTICLE 25: TERMINATION OF AGREEMENT OR LICENSES;
RE:MEDIES FOR BREACHES

25.01 Termination Due to Non-Use ofFacilities or Loss ofReguired Authoritv.
Applicant shall, by written notice to SWBT, terminate this Agreement and all licenses
subject to this Agreement if Applicant ceases to have authority to do business or ceases to
do business in this State~ ceases to have authority to provide or ceases to provide cable
television services in this State (if Applicant is cable television system having access to
SWBT's poles, ducts, conduits or rights-of-way solely to provide cable television
service), ceases to have authority to provide or ceases to provide telecommunications
services in this State (ifApplicant is a telecommunications carrier whichd~ not also
have authority to provide cable television service in this State), or ceases to make active
use ofSWBT's poles, duets, conduits, and rights-of-way in this State. Applicant shall, by
written notice to SWBT, terminate individual licenses subject to this Agreement if (a)
Applicant ceases to utilize the pole attachment or conduit occupancy space subject to
such licenses or (b) Applicant's permission to use or have access to particular poles,
ducts, conduits, or rights-of-way has been revoked, denied, or terminated for reasons of
safety or any other lawful reason by any federal, state, or local governmental authority or
third-party property owner having authority to revoke, deny, or terminate such use or
access. Responsibility for terminating this Agreement or individual licenses under the
circumstances set forth in this section shall be a contractual obligation imposed on
Applicant, and the failure by Applicant to terminate this Agreement or individual licenses
pursuant to this section shall be a material breach of this Agreement.

25.02 Limitation. Termination. or Refusal ofAccess for Certain Material
Breaches. Applicant's access to SWBT's poles, duets, conduits, and rights-of-way shall
not materially interfere with or impair service over any facilities of SWBT or any joint
user, cause material damage to SWBT's plant or the plant ofany joint user, impair the
privacy of communications carried over the facilities of SWBT or any joint user, or create
serious hazards to the health or safety ofany persons working on, within, or in the
vicinity of SWBT's poles, ducts, rights-of-way or to the public. Upon reasonable notice
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and opportUnity to cure, SWBT may limit, terminate or refuse access if Applicant violates
this provision; provided, however, that such limimtion, termination or refusal will be
limited to Applicant's access to poles, ducts, conduits, and rights-of-way located in the
SWBT constI1lction district in which the violation occurs, shall be as narrowly limited in
time and geographic scope as may be necessary to enable Applicant to adopt suitable
controls to prevent further violations, and shall be subject to review, at Applicant's
request, pursuant to the dispute resolution procedures set forth in this Agreement (or, if
applicable, the parties' interconnection agreement) or, as permitted by law, before any
court, agency, or other tribunal having jurisdiction over the subject matter. In the event
Applicant invokes dispute resolution procedures or seeks review before a court, agency,
or other tribunal having jurisdiction of the subject matter, the limitation, termination, or
refusal of access may be stayed or suspended by agreement of the parties or by order of
the tribunal having jurisdiction over the parties' dispute.

25.03 Notice and Opportunity to Cure Breach. In the event ofany claimed breach
of this Agreement by either party, the aggrieved party may give written notice ofsuch
claimed breach as provided in this section.

(a) The notice shall set forth in reasonable detail:

(1) the conduct or circumstances complained of, together with the
complaining party's legal basis for asserting that a breach has
occurred;

(2) the action believed necessary to cure the alleged breach; and

(3) ~y other matter the complaining Party desires to include in the
notice.

(b) Except as provided in Section 25.02 and subsection (c) of this section,
the complaining party shall not be entitled to pursue any remedies
available under this Agreement or relevant law unless such notice is
given and (I) the breaching party fails to cure the breach within 30 days
ofsuch notice, if the breach is one which can be cmed within 30 days, or
(2) the breaching party fails to commence promptly and pursue diligently
a cure of the breach, if the required cure is such that more than 30 days
will be required to effect such cure; provided, however, that nothing
contained in this section shall preclude either party from invoking the
dispute resolution procedures set forth in Article 30 of this Agreement,
or any complaint or dispute resoluti9n procedures offered by the FCC or
State Commission, at any time.

(c) Nothing contained in this section shall preclude either party from filing a
complaint or bringing suit in any court, agency, or other tribunal of
competent jurisdiction to restrain or enjoin any conduct of the other
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party which threatens the complaining party with irreparable injury, loss
or damage without first giving the notice othelVlise required by
subsection (b).

25.04 Remedies for Breach. Subject to the provisions of this article and the
dispute resolution procedures of Article 30, either party may terminate this Agreement in
the event of a material breach by the other party or exercise any other legal or equitable
right which such party may have to enforce the provisions of this Agreement Except as
otherwise specifically provided in Section 30.07, in any action based on an alleged breach
of this Agreement, the prevailing party shall be entitled to recover all costs and expenses
incurred by such party, including but not limited to reasonable attorneys' fees.

ARTICLE 26: FAILURE TO ENFORCE

26.01 No Waiver. The failure by either party to take action to enforce compliance
with any of the terms or conditions of this Agreement, to give notice ofany breach, or to
terminate this Agreement or any license or authorization subject to this Agreement shall
not constitute a waiver or relinquishment ofany term or condition of this Agreement, a
waiver or relinquishment ofthe right to give notice ofbreach, or waiver or relinquishment
of any right to terminate this Agreement. Notwithstanding any such failure, all terms and
conditions of this Agreement and all rights of either party hereunder shall be and remain
at all times in full force and effect.

ARTICLE 27: EFFECTIVE DATE, TERM, AND ELECTIVE TERl\fiNATION

27.01 Effective Date. This Agreement shall be effective as ofthe_day of
___---", 199_ or, if this Agreement has been entered into as an appendix,
attachment, or exhibit to an interconnection agreement between the parties, the date of
approval by the State Commission ofthe interconnection agreement, whichever date first
occurs.

27.02 Initial Term. Unless sooner terminated as herein provided, the initial teIm
of this Agreement shall run from the effective date until the end ofthe calendar year
which includes the effective date.

27.03 Automatic Renewal. Unless sooner tenninated as herein provided, this
Agreement shall be automatically renewed for successive one-year terms beginning on
the first day ofeach calendar year after the effective date.

27.04 Elective Tennination. Either party may terminate this Agreement by giving
the other party at least six months prior written notice as provided in this section.

(a) Applicant may terminate this Agreement with or without cause.
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(b) The parties aclmowledge that the Pole Attachment Act, 47 U.S.C.
§224(e), as added by the Telecommunications Act of 1996, expressly
directs the FCC to promulgate new regulations governing charges to
telecommunications carriers for access to poles, ducts, conduits, and
rights-of-way and that such new regulations are to take effect five years
after the date of enactment of the Telecommunications Act of 1996 (that
is, February 8,2001). The parties further aclmowledge that due to
nondiscrimination requirements, it is desirable that formal attachment
agreements establishing rates, terms, and conditions ofaccess be revised
simultaneously, to the extent possible. Accordingly, the parties agree
that SWBT may terminate this Agreement only for cause during the
period beginning with the effective date of this Agreement through
February 8, 2001. Thereafter, SWBT may temrinate this Agreement
with or without cause, subject to the provisions ofsubsection (d) and
Section 27.05 below. .

(c) The notice of termination shall state the effective date of termination,
which date shall be no earlier than the last to occur of the following
dates: the last day of the current term ofthis Agreement or six months
after the date the notice is given.

(d) The elective termination of this Agreement by SWBT under this section
shall not require immediate removal ofApplicant's facilities from poles,
ducts, conduits, and rights-of-way owned or controlled by SWBT and
shall be subject to the provisions ofSection 27.05 below; provided,
however, that Applicant shall, within 60 days after the effective date of
the termination, either initiate negotiations for continued access to
SWBT's poles, ducts, conduits, and rights-of-way or remove its facilities
in accordance with the provisions ofArticle 18 of this Agreement.

27.05 Effect ofElective Termination. Elective termination ofthis Agreement by
Applicant, as pennitted under Section 27.04 of this Agreement, shall not affect
Applicant's liabilities and obligations incurred under tlIis Agreement prior to the effective
date of termination and shall not entitle Applicant to the refund ofany advance payment
made to SWBT under this Agreement. Elective termination ofthis Agreement by SWBT
shall not affect SWBT's obligations to afford access to SWBT's poles, duets, conduits,
and rights-of-way owned or controlled by SWBT as required by the Pole Attachment Act,
the Telecommunications Act of 1996, and other applicable laws, regulations, and
commission orders.

ARTICLE 28: CONFIDENTIALITY OF INFORMATION

28.01 Information Provided by Applicant to SWBT. Except as otherwise
specifically provided in this Agreement, all company-specific and customer-specific
information submitted by Applicant to SWBT in connection with this Agreement
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(including but not limited to infonnation submitted in connection with Applicant's
applications for the assignment ofpole attachment and occupancy space and for pole
attachment and conduit occupancy licenses) shall be deemed to be "confidential" or
"proprietary" information ofApplicant and shall be subject to the terms set forth in this
article. Confidential or proprietary information specifically includes information or
knowledge related to Applicant's review of records regarding a particular market area, or
relating to assignment of space to Applicant in a particular market area, and further
includes knowledge or infonnation about the timing ofApplicant's request for or review
ofrecords or its inquiry about SWBT facilities. This article does not limit the use by
SWBT ofaggregate information relating to the occupancy and use of SWBT's poles,
ducts, conduits, and rights-of-way by finns other than SWBT (that is, information
submitted by Applicant and aggregated by SWBT in a manner that does not directly or
indirectly identify Applicant).

28.02 Access Limited to Persons with a Need to Know. Confidential or
proprietary information provided by Applicant to SWBT in connection with this
Agreement shall not be disclosed to, shared with, or accessed by any person or persons
(including but not limited to personnel involved in sales, marketing, competitive
intelligence, competitive analysis, strategic planning, and similar activities) other than
those who have a need to know such information for the limited pUIposes set forth in
Sections 28.03-28.06.

28.03 Permitted Uses ofApplicant's Confidential Information. Notwithstanding
the provisions of Sections 28.01 and 28.02 above, SWBT and persons acting.on SWBT's
behalfmay utilize Applicant's confidential or proprietary information for the following
pmposes: (a) posting information, as necessary, to SWBT's outside plant records; (b)
placing, constructing, installing, operating, utilizing, maintaining, monitoring, inspecting,
repairing, relocating, transferring, conveying, removing, or managing SWBT's poles,
duets, conduits, and rights-of-way and any SWBT facilities located on, within, or in the
vicinity of such poles, duets, conduits, and rights-of-way; (c) performing SWBT's
obligations under this Agreement and similar agreements with third parties; (d)
performing SWBT's general obligations to afford nondiscriminatory access to
telecommunications carriers and cable television sYStems under the Pole Attachment Act;
(e) detennining which ofSWBT's poles, ducts, conduits, and rights-of-way are (or may in
the future be) available for SWBT's own use, and making planning, engineering,
construction, and budgeting decisions relating to SWBT's poles, ducts, conduits, and
rights-of-way; (f) preparing cost studies; (g) responding to regulatory requests for
information; (h) maintaining SWBT's financial accounting records; and (i) complying
with other legal requirements relating to poles, duets, conduits, and rights-of-way.

28.04 Access by Third Parties. Information reflecting the assignment ofpole
attachment and conduit occupancy space to Applicant may be made available to
personnel of third parties seeking access to SWBrs records under provisions, and
subject to protections, equivalent to those contained and required by Section 7.03 of this
Agreement.
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28.05 Defense of Claims. In the event of a dispute between SWBT and any person
or entity, including Applicant, concerning SWBT's performance of this Agreement,
satisfaction of obligations under similar agreements with third parties, compliance with
the Pole Attachment Act, compliance with the Telecommunications Act of 1996, or
compliance with other federal, state, or local laws, regulations, commission orders, and
the like, SWBT may utilize confidential or proprietary information submitted by
Applicant in connection with this Agreement as may be reasonable or necessary to
demonstrate compliance, protect itself from allegations of wrongdoing, or comply with
subpoenas, court orders, or reasonable discovery requests; provided, however, that SWBT
shall not disclose Applicant's proprietary or confidential information without first, at
SWBT's option: (a) obtaining an agreed protective order or nondisclosure agreement that
preserves the confidential and proprietary nature of Applicant's information; (b) seeking
such a protective order as provided by law ifno agreed protective order or nondisclosure
agreement can be obtained; or (c) providing Applicant notice of the subpoena, demand, or
order and an opportunity to take affirmative steps of its own to protect such proprietary or
confidential information.

28.06 Response to Subpoenas. Court Orders. and Agency Orders. Nothing
contained in this article shall be consttued as precluding SWBT from complying with any
subpoena, civil or criminal investigative demand., or other order issued or entered by a
court or agency ofcompetent jurisdiction; provided., however, that SWBT shall not
disclose Applicant's proprietary or confidential information without first, at SWBT's
option: (a) obtaining an agreed protective order or nondisclosure agreement that preserves
the confidential and proprietary nature of Applicant'S information; (b) seeking such a
protective order as provided by law ifno agreed protective order or nondisclosure
agreement can be obtained; or (c) providing Applicant notice of the subpoena, demand., or
order and an opportunity to take affirmative steps of its own to protect such proprietary or
confidential information.

28.07 Other Uses of Confidential Information. No other uses of confidential
information received from Applicant pursuant to this Agreement are authorized or
permitted without Applicant's express written consent.

ARTICLE 29: NOTICES

29.01 Notices to Applicant. Except as otherwise provided in APPENDIX VI
('"Notices to Applicant"), all written notices required to be given to Applicant shall be
delivered or mailed to Applicant's duly authorized agent or attorney, as designated in this
section.

(a) Such notice may be delivered to Applicant'S duly authorized agent or
attorney in person or by agent or courier receipted delivery.
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(b) Such notice may be mailed to Applicant's duly authorized agent or
anorney by registered or certified mail, return receipt requested. When
notice is given by mail, such notice shall be complete upon deposit of
the notice, enclosed in a postpaid, properly addressed wrapper, in a post
office or official depository under the care and control of the United
States Postal Service and shall be deemed to have been given three days
after the date of deposit.

(c) Applicant may authorize delivery of the notice by telephonic document
transfer to the Applicant's duly authorized agent or anomey.. Notice by
telephonic document transfer after 5:00 p.rn.local time of the recipient
shall be deemed given on the following day.

(d) Notices to Applicant shall be sent to the authorized agent or anomey
designated below:

Name: _

Title: _

Firm: --'- -------

Address: _

City/State/Zip: _

29.02 Notices to SWBT. Except as otherwise provided in APPENDIX vn
("4Notices to SWBT'), all written notices required to be given to SWBT shall be delivered
or mailed to SWBT's duly authorized agent or attorney, as designated in this section.

(a) Such notice may be delivered to SWBT's duly authorized agent or
attorney in person or by agent or courier receipted delivery.

(b) Such notice may be mailed to SWBT's duly authorized agent or attorney
by registered or certified mail, return receipt requested. .When notice is
given by mail, such notice shall be complete upon deposit ofthe notice,
enclosed in a postpaid, properly addressed wrapper, in a post office or
official depository under the care and control of the United States Postal
Service and shall be deemed to have been given three days after the date
of deposit.

(c) SWBT may authorize delivery of the notice by telephonic document
transfer to SWBT's duly authorized agent or attorney. Notice by
telephonic document transfer after 5:00p.m. local time of the recipient
shall be deemed given on the following day.
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