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Washington, D.C. 20554
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Satellite Delivery ofNetwork Signals
to Unserved Households for
Purposes of the Satellite Home
Viewer Act

Part 73 Definition and Measurement
of Signals of Grade B Intensity

)
)
)
)
)
)
)
)
)

CS Docket No. 98-201
RMNo.9335
RMNo.9345

REPLY COMMENTS OF PRIMETIME 24 JOINT VENTURE IN
RESPONSE TO NOTICE OF PROPOSED RULEMAKING

PrimeTime 24 Joint Venture ePrimeTime 24") submits these reply comments in response

to comments filed by various broadcasters in the above-captioned proceeding. These comments

supplement the Initial Comments ofPrimeTime 24 Joint Venture in Response to Notice ofProposed

Rulemaking ("Initial Comments ofPrimeTime 24").

I. THE COMMISSION CAN DEFINE "AN OVER THE AIR SIGNAL OF GRADE B
INTENSITY SIGNAL" FOR SHVA PURPOSES IN THE MANNER PROPOSED BY
THE SATELLITE INDUSTRY.

The broadcasters offer a number of reasons why the Commission is supposedly without

authority to define "an over the air signal of grade B intensity" specifically for SHVA purposes.

None passes muster.

The Commission has the authority to define a signal ofgrade B intensity for SHYA purposes

because the statute says so. An unserved household is one that "cannot receive, through the use of

a conventional outdoor rooftop receiving antenna, an over-the-air signal of grade B intensity (as

defined by the Federal Communications Commission)." 17 U.S.c. § 119(d)(10)(emphasis added).
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The Commission has never defined a "signal of grade B intensity" as "receive[d] through the use

ofa conventional outdoor rooftop receiving antenna." Id. This combination ofterms is idiosyncratic

to SHYA and requires a unique d.efinition by the Commission. See PrimeTime 24 Initial Comments

at 6-8; see also Comments of Hammett & Edison, ~ 3 ("On its face, the SHYA combines two

concepts, 'conventional outdoor rooftop receiving antenna' and 'Grade B service,' that are

incompatible, since Grade B service is defined independently of the receiving antenna.").l

A. The Broadcasters' Copyrieht Arguments Lack Merit.

Seeking to de-couple the critical statutory terms, the broadcasters claim that the Commission

is without authority to define an "over the air signal of grade B intensity" for SHVA purposes

because SHYA is a copyright statute and the Commission has no general authority to interpret the

Copyright Act. Alternatively, the broadcasters contend that because the unserved household

restriction is a copyright provision, it must be construed narrowly. However, the fact that the

unserved household restriction was engrafted on the Copyright Act is of no moment. As the

Copyright Office recently observed in its Report to Congress:

The restriction is a copyright substitute for a communications regulation (the network
nonduplication rules) and, as such, is arguably better located in communications law.
The fact that the unserved household restriction ended up in the copyright law is
nothing more than happenstance. Because the FCC did not regulate the carriage of

1 The NAB quotes extensively from the Declaration ofMichael 1. Remington as to the
intent and legislative history of the Satellite Home Viewer Act. NAB Comments at 13, 30. The
NAB had previously submitted the Remington declaration to the Copyright Office. Remington
was the former Chief Counsel to the Subcommittee on Courts, Intellectual Property and the
Administration of Justice of the House Committee on the Judiciary, which reported the bill (H.R.
2848) that became the Satellite Home Viewer Act. Even Remington is of the opinion that
"Congress has delegated authority to the Commission either to define' signal of Grade B
intensity' or to redefine 'Grade B' as that definition existed at the time of the Act ...." Letter
from Michael 1. Remington to Ted S. Lodge, dated December 9, 1998, attached to comments of
Pegasus Communications Corporation.
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broadcast signals by satellite, network broadcasters could not receive the exclusivity
protection they enjoyed in the cable setting, and therefore lobbied Congress in 1988
to place such protection in the copyright law.

u.s. Copyright Office, A Review ofthe Copyright Licensing Regimes Covering Retransmission of

Broadcast Signals 118 (August 1, 1997)(emphasis added). While the Copyright Office

recommended to Congress that "the Communications Act of 1934 could be amended to include

network exclusivity (and, for that matter, syndicated exclusivity) protection for satellite

retransmissions ofbroadcast signals, or the FCC could be directed to adopt nonduplication rules for

the satellite industry," id., that does not mean that the FCC has no existing authority to define the

term "signal of grade B intensity ... receive[d] through the use of a conventional outdoor rooftop

receiving antenna II or that communications policy should not inform its definition.

Indeed, the notion that the unserved household restriction was designed to protect the

copyright holders in network programming is fallacious. Network stations do not hold the

copyrights in network programming. They are mere copyright licensees. The copyright holders --

i.e., the networks, the movie studios, and the sports leagues, among others -- are compensated for

their works with statutory royalties based on "fair market value. II See H.R. Rep. NO.1 00-887(1) at

14 (1988) (liThe bill balances the rights of copyright owners by ensuring payment for use of their

property rights, with the rights ofsatellite dish owners"). To be sure, Congress sought to "respect[]

the network/affiliate relationship and promote[] localism, II id., but these communications policy

concerns are merely one objective of a statute designed principally to assure the availability of

network stations to home dish owners. See Initial Comments of PrimeTime 24 at 29. There is no
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doctrine requiring that communications provisions incorporated in the Copyright Act should be

strictly construed. 2

B. Coneress Did Not Intend to Limit Unserved Households to Rural Areas.

The broadcasters also contend that the unserved household restriction should be strictly

construed because Congress intended that only a small number ofhouseholds located in rural areas

would be eligible. This argument is belied by the legislative history and language of the Act.

Congress' intent in enacting SHYA was to protect viewers who could not receive adequate quality

over-the-air reception, regardless of where they were located. 3 While SHVA no doubt benefits

households in rural areas, it was not intended to benefit only rural areas. See, e.g., S. Rep. No. 103-

407 at 8 (1994)("satellite carrier compulsory license has fulfilled its stated purpose of providing a

clear cut statutory framework for the delivery of broadcast programming to HSD owners, and by

2 The NAB, citing Fame Publishing Co. v. Alabama Custom Tape, Inc., 507 F.2d 667,
670 (5th Cir. 1975), maintains that an "astronomical expansion" ofthe SHYA license would
violate the "long-established doctrine" of construing compulsory licenses "narrowly." In the
portion of the Fame opinion cited by the NAB, the Court of Appeals was making the simple
point that compulsory licenses must be interpreted in a way that implements congressional intent:
"Thus, we should neither expand the scope of the compulsory license beyond what Congress
intended ... , nor interpret it in such a way as to frustrate its purpose." 507 F.2d at 670. In the
instant proceeding, the satellite industry is not seeking any expansion at all, much less an
"astronomical expansion" (in the NAB's red herring rhetoric), of the SHYA license intended by
Congress. To the contrary, the satellite industry is asking the Commission to exercise the
definitional authority explicitly provided by SHYA in a manner which implements congressional
intent to ensure that households that do not receive acceptable quality over the air reception can
get network programming via satellite.

3 This is confirmed by repeated statements in the legislative history. See,~, H. R. Rep.
No. 100-887(11) (1988) at 15 ("[p]resently, as many as one to six million households are in areas
where the reception of off-air network signals is not possible or is of unacceptable quality"); see
also HR. Rep. No. 100-887(1) (1988) at 15 ("unserved households [are] those that are unable to
receive an adequate off-air signal) (emphasis added); id. at 18 (households "cannot now receive
clear signals") (emphasis added).
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expanding the access ofrural and other households to broadcast programming.") (emphasis added);

see also Testimony ofWade H. Hargrove Before the House Subcommittee on Intellectual property

and Judicial Administration of the House Judiciary Committee on HR. 759 and H.R. 1103, Cable

and Satellite Compulsory Licenses, l03rd Congo 51 (March 17, 1993) ('the Act restricts the satellite

delivery of broadcast network programming to dish owners who reside in 'white areas,' i.e. areas

which, by reason ofdistance, electronic interference, terrain or other obstructions do not receive an

acceptable over the air signal from a network's local affiliate."). Had Congress intended only to

assist rural areas it could easily have based the eligibility test on geography, and limited the

compulsory license to areas outside the predicted Grade B contour. Instead, it focused on what the

individual household receives - irrespective ofwhere it is located.

II. THE COMMISSION SHOULD NOT BE SWAYED BY THE BROADCASTERS'
HYSTERICAL CLAIMS THATDISASTERWILL RESULT IF THE COMMISSION
ADOPTS A NEW DEFINITION OF A SIGNAL OF GRADE B INTENSITY.

The broadcasters' principal argument against adopting higher"grade B" signal strength levels

or a predictive model based on higher probabilities than they advocate is that stations' service areas

will shrink dramatically, they will lose millions of viewers, and free local television as we know it

will be doomed. To demonstrate the purported harm to local stations, they have submitted

numerous maps purporting to show the difference in the predicted coverage areas using their version

ofthe Longley Rice model as compared to the Longley Rice model with different signal strength and

other parameters. The broadcasters' presentations are fundamentally flawed for several reasons.

5
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A. IfAnythin2. the Broadcasters' Maps Show the Great Harm to Consumers ifthe
Broadcasters Have Their Way.

To the extent that the Commission concludes that the "grade B" signal strength levels and

probabilities advocated by the satellite industry are justified on the merits, then the fact that those

values "shrink" the presumptive zone of ineligibility merely shows that the values advocated by the

broadcast industry will harm substantial numbers of consumers. The area between the zone of

presumptive ineligibility advocated by the broadcasters and the smaller zone of presumptive

ineligibility (based on higher grade B values and/or higher probabilities) advocated by the satellite

industry reflects the extent to which households that are not likely to receive an acceptable picture

will be presumed to be ineligible under the broadcasters' approach. Indeed, it is important to

remember that even if the broadcasters' "grade B" value is adopted, and the parameters advocated

by the broadcasters (i.e. 50% time, location, and confidence variability and 30 foot antenna height)

are used, the presumptive zones of ineligibility shown by the Longley Rice model will include

millions of households that are "unserved" even under the broadcaster's definition of the term. 4

4 PrimeTime 24's initial comments quantified the number of these "false negative"
households for representative stations in each of four different markets. See Initial Comments at
23 and Tabs E-H (also attached hereto). For WCBS (channel 2) in New York, the Longley Rice
model as applied by the NAB (using 47 dBu, 50% probabilities and 30 foot antenna height)
shows that 18.2 million people are presumptively "served," even though, statistically, the model
predicts that 1.6 million of these people (or 9%) are actually "unserved." See Tab E. With
respect to KTTV (channel 11) in Los Angeles, the Longley Rice model as applied by the NAB
presumes that 13 million people are "served," even though 873,000 of these (or 6.7%) will
actually be unserved under the model. See Tab F. Similarly, 15% of the population presumed to
be "served" by WPGH (channel 53, Pittsburgh) will actually be unserved, and 13.5% of the
population presumed to be "served" by WTVD (channel 11, Raleigh-Durham) will actually be
unserved. See Tabs G and H. The percentage of the population that is "unserved" in each of
these examples was determined based on the location probability factor only. If other factors
were taken into account, such as antenna height, morphology, error codes, interference and so

(continued... )
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B. The Broadcasters' Claims of Harm Are Unsupported.

Establishing consumer-friendly presumptive zones of ineligibility does not mean that the

broadcasters will lose significant numbers of viewers. The broadcasters have submitted "case

studies" purporting to show that in certain markets broadcasters would "lose" 30-70% of their

"served local viewers." li, Comments of the NAB at 22-25. This assumes that each and every

one ofthe households that is deemed to be presumptively eligible will go out and buy a satellite dish

and sign up for distant network signals. This is preposterous. In the first place, satellite penetration

itself is no more than approximately 10% of all television households. And no party to this

proceeding is advocating a predictive model where every satellite dish owner would be deemed

presumptively eligible. Further, even if every dish owner were eligible regardless of the quality of

local over the air signals, not every one would choose to pay for distant network signals, nor would

every dish owner that chose to purchase distant signals not watch their local station. So the dire

predictions of loss of viewers by the broadcasters are not even of a plausible order of magnitude.

Indeed, one of the most striking facts about the dozens of comments filed by the broadcasters is the

utter lack of support for the claim that they have been injured by the satellite delivery of network

signals. According to the broadcasters, "the bodies are already beginning to 'pile Up."1 Joint

Comments of the ABC, CBS, Fox, and the NBC Television Affiliates Associations ("Affiliates

\. .. continued)
forth, the number of people falsely shown to be ineligible using the Longley Rice model as
applied by the NAB would be much greater, without even changing the grade B value or
considering the time and confidence parameters. Given the inevitable expense of signal strength
measurements, these presumed to be -- but not actually -- served households will, as a practical
matter, likely lose access to network television or be forced to subscribe to cable (if it is
available).

7
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Associations") at 84. But where are the bodies? There is no evidence that affiliates are losing

advertising revenue as a result of the retransmission of distant network signals by PrimeTime 24 or

other satellite carriers. For year's, PrimeTime 24 has defied the broadcasters to come up with hard

evidence oflost advertising revenues; such evidence has never materialized.

In its initial comments, PrimeTime 24 submitted an econometric study demonstrating that

it was not harming network affiliates. Initial Comments of PrimeTime 24 at 29-30 & Declaration

ofJames N. Dertouzos. The explanation for this is simple. PrimeTime 24 generally does not draw

viewers from local affiliates because its subscribers do not get acceptable quality over the air

reception from their local affiliates. The NAB cites to Nielsen data that purportedly show that

imported CBS stations from Erie, PA, Denver, CO, and San Francisco, CA achieved Nielsen ratings

15% of those of the Missoula, Montana CBS station (KPAX) during the February 1998 sweeps

period. 5 See Comments ofNAB at 59. This figure is meaningless on its own; it does not show the

viewers who watched the distant stations would have watched the local CBS station if they did not

have access to the distant signals. Moreover, because small markets such as Missoula present the

worst-case scenario for the broadcasters, the data reinforce the point that the magnitude of

PrimeTime 241s viewership is slight. Even in small markets, PrimeTime 24's ratings are minimal.

5 Only two of the "imported" stations are carried by PrimeTime 24. The NAB states that,
"In Missoula ... the great majority of satellite subscribers are being served unlawfully." NAB
Comments at 59. There is no support for this proposition. In fact, Missoula is located in rugged
terrain, where reception is difficult. The engineering firm of Lohnes and Culver conducted a
study which showed that "the television reception surveyed in the Missoula area was generally
characterized as exhibiting significant ghosting, even at the close in locations, and increasing
noise at the further removed locations." Expert Report ofRobert D. Culver, P.E. Re: Television
Service, KPAX-TV, Missoula, Montana, KJEO, Fresno, California, CBS v. PrimeTime 24 Joint
Venture, C.A. No. 96-3650-CIV-NESBITT (April IS, 1998).
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The Nielsen data for 1997-1998 show that all the satellite-delivered CBS network stations

(including those ofthe other satellite carriers) in the Missoula DMA had a combined audience share

of only 2.3% during prime time. See Nielsen Station Index, County/Coverage Study 1601-1602

(1998). This is only marginally more than the audience share enjoyed by "distant" CBS stations

from Butte and Spokane that are delivered over the air or by cable into the Missoula DMA. The

broadcasters do not explain why satellite-delivered network programming causes more harm than

the normal "spill in" of duplicative network stations from adjacent DMAs.

C. There is No Threat to Localism.

Even if network affiliates were to suffer some mmor loss of viewers as a result of

"shrinking" the presumptive zone of ineligibility to more accurately reflect whether a consumer is

likely to receive an acceptable quality picture, such a consequence would not undermine "localism. "

Contrary to the suggestion ofthe broadcasters, localism does not mean merely protecting the profits

of network stations; it means promoting local content. As PrimeTime 24 explained in its initial

comments, a less restrictive eligibility standard will not decrease the incentive for broadcasters to

develop local content. On the contrary, it may increase their incentive to do so. Initial Comments

ofPrimeTime 24 at 30 & Declaration of James Dertouzos.

Each time a new technology is introduced that may potentially compete with broadcast

stations, the broadcast industry, like Chicken Little, claims that the sky is falling and attempts to use

the regulatory process to thwart the new entrant in the name of preserving "localism." Thus, with

no appreciation ofthe irony, the Affiliates Associations quote extensively from the 1965 Report and

Order in which the Commission first asserted jurisdiction over cable television systems in order to

9
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protect broadcast stations from competition.6 See Comments of Affiliates Associations at 81-93.

Yet, the broadcaster's success in slowing the development of cable television is widely

acknowledged to have harmed ·consumers. See Bruce M. Owen & Steven S. Wildman, Video

Economics 217 (1992)(tlpolicies [restricting cable] did not protect viewers from any serious risk of

harm. One group ofcorporations simply earned, for a time, profits at the expense ofanother group.

The real losers were members ofthe viewing publictl ). In this matter, the Commission should focus

on the welfare of consumers, consistent with the intent of Congress in SHVA, and not be swayed

by the broadcast industry's tired claims about an ever-present threat to localism.

ID. THE BROADCASTERS' COMMENTS MAKE SEVERAL FALSE OR
MISLEADING TECHNICAL POINTS.

A. Cohen's Purported Tests Do Not Prove the Accuracy of the Broadcasters'
Longley Rice Model.

Jules Cohen, in his engineering statement on behalf of the NAB, contends that empirical

testing confirms the accuracy of the broadcasters' adaptation of the Longley Rice model in

predicting whether households are able to receive signals ofgrade B intensity. The tests do no such

thing. In the first place the Longley Rice results reported by Cohen do not take into account error

codes, which affect more than 50% of the geography and population in Pittsburgh, one of the

markets considered. See Comments ofHammet & Edison, ~ 16.7 Even assuming that the Longley

6 See In the Matter of Amendment of Subpart L, Part II, to Adopt Rules and Regulations
to Govern the Grant of Authorizations in the Business Radio Service for Microwave Relay
Stations to Relay Television Signals to Community Antenna Systems, First Report and Order, 4
Rad. Reg. 2nd (P & F) 1725 (1965).

7 The data on error codes referred to by Hammet & Edison in paragraphs 16-18 of their
comments underscore that the issue of error codes in the Longley Rice model is an enormous

(continued... )
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Rice calculations are meaningful and correspond to the locations where measurements were

conducted, the problem with Mr. Cohen's analysis is that the field strength measurements he claims

to have "supervised" did not measure whether households were able to receive a signal of grade B

intensity through the use of a conventional rooftop antenna. As set forth in PrimeTime 24's initial

comments, measurements made with the receive antenna at 30 feet in height, oriented for maximum

gain, and using 100 foot mobile runs on a public road at an undetermined distance from the

household are inappropriate. 8 Such measurements systematically overstate the field strength at the

household's rooftop antenna, which may well be less than 30 feet in height, not oriented for

maximum gain, and surrounded by buildings and or trees. See Initial Comments of PrimeTime 24

at 24-28. Additionally, the field strength results referred to by Mr. Cohen are also faulty because he

does not consider the variability of the measurements over the 100 foot mobile run, which is often

substantial. Thus, for example, in the Pittsburgh area, where Cohen claims that 59% ofthe locations

measured received a grade B signal (using adjusted medians), the number is only approximately 30%

ifminimum signal strength measurements are used. This is shockingly low.

In short, Mr. Cohen's "success rate" is meaningless because he was not measuring the value

of concern. In contrast to Cohen's II study," Richard Biby's comments discuss a study of 2,300

y ..continued)
problem that must be addressed by the Commission if it chooses to use Longley Rice as a
predictive model.

8 Moreover to judge the reliability of the Longley Rice model, one would want to know
not simply whether it "correctly" predicted that the signal would be above or below some
threshold, particularly if the measurement locations were generally close to the transmitter.
Rather, one would want to know the extent to which its field strength predictions deviated from
the measured results.
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measurement sets, which shows an "enormous disparity between the predictions ofthe Longley-Rice

model, without morphology correction and observed data ... due to the effects of vegetation and

buildings. II Comments of Communications Engineering Services, P.e., Exhibit A at 11-12.

B. The Technical Areuments for Retaining the Current Grade B Contour Values
to Define Grade B Intensity Sienal Strength for SHVA Are Weak.

The broadcasters acknowledge that a 30 dBu signal to noise ratio, which was deemed by the

Commission to be adequate to produce an acceptable picture to the median observer in the 1950's,

would not provide an acceptable picture today. See, M., Engineering Statement ofJules Cohen on

BehalfofMaximum Service Television, Inc., ~ 8 (liAs viewers have become more sophisticated with

respect to television, their definition of 'acceptable' may be expected to change. A 1986 study of

subjective reaction to interference phenomena showed that may be the case. "). Reviewing the black

and white photos that correspond to a TASO 3 ('lpassable") picture underscores this point. Despite

the necessity for a higher signal to noise ratio, the broadcasters suggest that the Grade B contour

planning factors are still good today because receiver noise figures have improved. However, this

ignores the fact that the signal to noise ratio must be increased far more than the suggested

improvement to the receiver noise figures, and that considering the planning factors overall, the

grade B level must be raised substantially. See Engineering Statement of Hammet & Ediston;

Declaration ofWilliam Hassinger.9

9 The study of channel 53 in Charlotte referred to by Mr. Cohen in his NAB engineering
statement does not undercut this conclusion. The Charlotte study measured Service
Performance on the "CCIR Impairment Scale" (5 - "imperceptible" impairment; 4 - "perceptible,
but not annoying"; 3 - "slightly annoying"; 2 - "annoying"; 1 - "very annoying"). See Field Test
Results of the Grand Alliance HDTV Transmission System at 12, Table 1 (September 16, 1994).
Grade 3 or better was "selected as the criterion for satisfactory NTSC reception." Id. at 14. This

(continued... )
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The fact that the Commission used the current Grade B contour values for its DTV allotments

is beside the point, as is the Commission's use of the Grade B contour for other purposes. The

question is not what is appropriate standard for predicting a station's general service area; the

question is what is the appropriate signal strength level for assuring that an individual household

receives an acceptable quality picture. 10 Adopting new grade B figures for SHYA purposes does

not require any adjustment to the broadcasters' sacred Grade B contour. II

y ..continued)
definition of "satisfactory" is in itself arbitrary. It should be noted that the higher Grade 4
already manifests "perceptible" impairment, and Grade 3 acknowledges that the impairment is
sufficient to be "annoying," albeit less so than Grade 2 or Grade 1. It is doubtful that many
households today would consider "slightly annoying" pictures to be acceptable. Nor should the
Commission accept a signal standard which enshrined the explicit position that viewers should
be subjected to annoyance.

Even accepting, for the sake of analysis, the arbitrary position that households should be
forced to accept annoying impairment, that is, that any service performance at or above Grade 3
is "satisfactory," careful analysis of the data for Channel 53, deemed by Mr. Cohen to be
representative, demonstrates the need for action by the Commission. The 30 dB signal to noise
ratio, upon which the existing Grade B contour is based, consistently fails to produce an
acceptable picture. In fact, the data show that even the recommended PrimeTime signal to noise
ratio of 43 dB may often fail to produce an acceptable picture. In similar fashion, the data
demonstrate that field strengths well in excess of the 64 dBu level currently used for the Grade B
contour for channel 53 will nonetheless regularly produce impairment ratings ofless than 3. The
data would become even more powerful and compelling if the Commission were to determine
that an annoying Grade 3 picture was not acceptable.

10 Moreover, with respect to DTV, it was obviously in the broadcaster's interests to
obtain as much digital spectrum as possible, and using the existing grade B standard achieved
that objective.

11 The Association for Maximum Service Television has gone completely overboard in
attempting to deify "the Grade B principle," upon which, it claims "the television broadcast
service was built...." Comments of the Association of Maximum Service Television at 1. In
fact, the Grade B contour was of only marginal significance in the Commission's allotment of
television stations. See Sixth Report and Order, ~ 138, 41 FCC 148, 177 (1952)("The television
Assignment Table and the rules with respect to television ... recognize no protected contours.

(continued... )
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IV. THE BROADCASTERS' EFFORTS TO SMEAR PRIMETIME 24 SHOULD BE
IGNORED.

The broadcasters' shrill and unrelenting attempt to vilify PrimeTime 24 and the satellite

industry by accusing them of committing "fraud,11 "larceny, II "theft, II "a contemptible strategy," and

so forth should simply be ignored by the Commission. It has no place in this proceeding,

particularly since many of the broadcasters themselves profit handsomely from the distribution of

their programming by PrimeTime 24. For example, PrimeTime 24 pays Fox Net, Inc. (a wholly-

owned subsidiary of Fox Broadcasting Company) millions of dollars per year in subscription fees

for providing the Fox Net Service to subscribers that Fox hypocritically claims are overwhelmingly

"illegal." Additionally, Fox earns millions ofdollars in advertising revenue from having these same

subscribers. Fox has been more than willing to accept PrimeTime 24's payments each month for

each and every PrimeTime 24 subscriber to the Fox Net service, and to enjoy the additional

advertising revenue from having those subscribers, while Fox and its allies argue before the

Commission (and in court) that PrimeTime 24 is a scofflaw. Similarly, NBC earns substantial

advertising revenues under an agreement with PrimeTime 24 under which PrimeTime 24 carries a

special national feed of its flagship station, WNBC. PrimeTime 24 previously had a similar

agreement with WRAL, the CBS affiliate in Raleigh Durham. And ABC's sister company, the

11(... continued)
Rather, they are based on the concept of affording each station the widest coverage possible
consistent with an efficient utilization of the spectrum and the satisfaction of the needs of the
various cities and communities in the United States."); see also 47 C.F.R. § 73.612. As the
Commission noted in 1975, "While Grade A and Grade B 'service' contours were provided for
[by the framers of the TV rules], they were intended to have only nominal significance." Field
Strength Curves for FM and TV Broadcast Stations, Report and Order, ~ 59, 53 FCC 2d 855
(1975).
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Disney Channel, is an important PrimeTime 24 distributor, which has followed the same allegedly

"illegal" practices in signing up subscribers as PrimeTime 24's other distributors.

Moreover, while the broadcasters sanctimoniously suggest that the satellite carriers should

just go out and obtain copyright licenses in the marketplace, as they do, they fail to mention that

PrimeTime 24 attempted to do just that and was met with a massive group boycott, orchestrated by

the NAB. PrimeTime 24 brought a complaint against the industry alleging that its concerted

conduct in refusing to negotiate a license agreement violated the antitrust laws. See PrimeTime 24

Joint Venture v. National Broadcasting Company, Inc., et al., No. 97 Civ. 3951 (S.D.N.y').12 The

industry's anticompetitive conduct is yet another reason for the FCC to recommend to Congress that

it adopt a "commercial solution" whereby even served households, on an interim basis, could obtain

distant network signals upon payment of an additional fee to be paid to broadcasters. See Initial

Comments ofPrimeTime 24 at 34-36.

12 The district court dismissed the complaint on the ground that the broadcasters' conduct
was immune from antitrust liability under the Noerr-Pennington doctrine. That decision has
been appealed to the Second Circuit Court of Appeals.
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Conclusion

For the reasons set forth above, as well as in PrimeTime 24's initial comments, and many of

the other comments filed in this proceeding, the Commission should: (1) adopt "grade B" signal

intensity levels for SHYA purposes that are more likely to provide modern television viewers with

acceptable quality television pictures than the values currently in 47 c.P.R. § 73.683(a); (2) adopt

a methodology that more accurately predicts whether these "grade B" signal levels are likely to be

present at a particular household than the flawed Longley-Rice methodology advocated by the

broadcasters; (3) adopt an on-site measurement procedure for SHYA purposes that more accurately

measures the field strength at a particular household than the methodology specified in 47 C.F.R.

§ 73.686; and (4) recommend to Congress that Congress adopt an interim, "commercial solution"

to the SHYA controversy.

Respectfully submitted,

PRIMETIME 24 JOINT VENTURE

By its attorneys,

Stephen B. Deutsch
Richard M. Brunell
POLEY, HaAG & ELIOT LLP
1747 Pennsylvania Avenue
Washington, D. C. 20006
(202) 223-1200

One Post Office Sq.
Boston, MA 02109
(617) 832-1000

Dated: December 21, 1998
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WPGH Reception Study - Unadjusted Grade B Field Strength Value
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WPGH Reception Study - Unadjusted Grade B Field Strength Value
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WPGH Reception Study - Unadjusted Grade B Field Strength Value
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WPGH Reception Study - Unadjusted Grade B Field Strength Value
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WPGH Reception Study - Unadjusted Grade B Field Strength Value
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WPGH Reception Study - Unadjusted Grade B Field Strength Value

78218 35713 5 5.0
59381 26961 1,486 37.6

9655 7096 - -
204584 84113 28,588 18.3
370321 153554 55,878 20.6

11372 5129 - -
26992 10838 2,405 26.1
6601 3059 - -
1974 975 - -
724 315 - -

35233 14697 3,620 24.8
69371 29988 - -

2781 1138 - -
57245 25491 130 47.5
3735E 15630 1,229 42.1
2648El 10831 - -
75500 31563 2,727 32.1

50871 23229 1,258 27.8

483C 2091 - -
29037 12137 13 44.8

370 146 - -
2587 1195 - -

15144 6528 - -
6398 3104 - -
9796 4441 - -

826 322 - -
19258 8129 42 47.5

6454881 2700917 387,287 15.3

12110i9s 1:~ PM Page 6 of 6 Pages wnyfOC.XLS WPGH



WPGH Reception Study - Adjusted Grade B Field Strength Value
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WPGH Reception Study - Adjusted Grade B Field Strength Value
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WPGH Reception Study - Adjusted Grade B Field Strength Value
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WPGH Reception Study - Adjusted Grade B Field Strength Value
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WPGH Reception Study - Adjusted Grade B Field Strength Value
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WPGH Reception Study - Adjusted Grade 8 Field Strength Value
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WPGH Reception Study -
Comparison of Grade B Field Strength Value Results
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KTTV Reception Study - Unadjusted Grade B Field Strength Value
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WTVD Reception Study - Unadjusted Grade B Field Strength Value

12/10198 5:26 PM Page 1 of 6 Pages



WTVD Reception Study - Unadjusted Grade B Field Strength Value

-
478:3 0 0 0 a 0 a 0 0
112 38780 38126 37186 36227 35087 33422 31096 28951

0 423380 423380 423380 42338G 423380 423380 42338C 423380
1065 16200 13712 12584 11746 10400 9300 8009 6132
1296 0 a 0 0 0 c a 0

'::::.=,~ ~~::~~!:::·;:~:·::;~;:'i:=:lltil: 0 104666 104666 104666 104666 104666 104666 104595 104574
a 66061 66061 66061 66061 66061 66061 66061 66061

*~~~f:
..-:....

"1r~:~~ :-:~~"::~ltlf:{t~~~~~i~f~~~~ 19479 a 0 0 0 0 (J 0..... 0
JW=M .....::::..;.: ..~~...;:..~ "".~~: :'~<%ml~;;l~~~~ij~l~ 0 0 0 0 a 0 0 a: 0
:jjHt M"~rtm1Iti: 26945 0 0 0 0 0 0 0 0
.~:::, *:......,~::...<:::~:.~ :~::'~::;mmw 14372 1615 1044 652 216 89 0 C 0

1907 0 0 0 0 a 0 0 0

.-
9629 48 3S Il C 0 0 0 C

236 (J 0 0 0 0 0 0 0
8834 15 0 0 0 0 0 0 0

2349Il 5534 2071 853 346 111 2S 0 0

Y.81l,~t :.~~..:::: ::;:~~~:~:~:>"':':"':lnr~~~ltllil 14115 0 0 0 0 0 0 0 0
:~~~.. ~~. ~i .:.~... :.~:. :.~..:~...~=:;~~~~~ 11379 0 0 0 0 0 0 0 0
.;-:;:=~ :~~~ Mr" ~:. ~.. .~::\.. :::::::?'~~~<'m~~ 15040 14201 11007 9533 6056 1566 19 0 a
':~'W~ ": Ji' . .....:..:.::0::'::-:-'-:::- ":·~~%~*~i::X~·: 500 0 0 0 0 0 0 0 0
;':'i~mr :-:;:....::"f.:'" ~;'~:":":~:::~~"::rWM 40598 2316 1544 875 163 0 0 c 0

306 a (J c a (J 0 c a
7ifii ':' ': . .~~... ~~~~"'."~~ ::·:::::·:>:':·::::··<:.l~~;~ 2933 0 (J (J 0 0 0 0 0

IMIm:~"l~WI~~~t 989 G (J C 0 0 0 c (J

;::-Witi Dii.8i~.~~t.~l!$~tft~l 52668 388 222 88 C 0 0 0 0
;·~*it%

......:-: :......i-
:~:'<:~~mijttl~~l~t 5306 (J 0 (J 0 0 0 0 0...... .. ..

:;:':II~~;:=!
524 (J (J 0 0 0 0 0 0

6672 325 65 (J 0 0 (J 0 0

M'1#.lnjJ.fAl~\: ." ";~'~~1t~1llit1{~ 1500675 2403170 2234106 2128131 2029872 1924557 1821880 1738679 1645339

12/10198 1:56 PM .Page 2 of 6 Pages wnyfOC.xLS WTVD



WTVD Reception Study - Unadjusted Grade B Field Strength Value
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WTVD Reception Study - Unadjusted Grade B Field Strength Value
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wrvo Reception Study - Unadjusted Grade B Field Strength Value
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WfVD Reception Study - Unadjusted Grade 8 Field Strength Value
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3903845 1581027 325,879 13.6
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WTVD Reception Study - Adjusted Grade B Field Strength Value
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WTVD Reception Study - Adjusted Grade B Field Strength Value
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WTVD Reception Study - Adjusted Grade B Field Strength Value
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wrvo Reception Study - Adjusted Grade B Field Strength Value

.~\~~;lt~ii~;:j~~!:==:~~~:
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WTVD Reception Study - Adjusted Grade B Field Strength Value
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WTVD Reception Study -
Comparison of Grade B Field Strength Value Results
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WTVD Reception Study -
Comparison of Grade B Field Strength Value Results

r~~.~~ >;~~;;;;~~~ .....:~;,~;::;~:~1=_
10441 a 40799 4513 a 108213 45312 89,886 2,545

a a 4928 a a 12410 4928 - -
0 a 14948 0 a 3356B 14948 404 -
0 0 6622 0 0 16464 6622 1,565 -

1921 C 11929 756 C 28663 12685 15,747 -
0 a 1190 0 0 3071 1190 - -
0 a 62 0 0 1~ 62 - -

71 0 8228 26 0 2069:i 8254 6,297 -
29915 0 3702 12940 0 38758 16642 8,310 23,094

C 0 15220 C 0 3661:i 15220 - -
0 0 23286 C 0 53984 23286 4,905 -

234171 0 12977 8538:i 0 274566 98360 39,699 141,802
0 0 45215 0 0 106599 45215 3,578 -

13549 0 10908 5487 a 39995 16395 25,899 2,696

179738 0 72:i 76987 0 181835 77710 2,085 160,237
36056 0 7976 13851 0 56558 21827 20,502 1,950

0 0 41524 0 C 100511 41524 - -
35957 632 167 14790 2S4 36414 14957 457 26,061
32939 0 2266 11898 C 38345 14164 4,990 17,559
13714 0 658 5286 C 15384 5944 1,670 3,587
1096 0 146370 442 0 347420 146812 98,350 -
4859 0 20557 1923 0 55516 22480 24,946 -

66279 10045 831 27065 4149 67822 27896 1,543 51,770
0 0 7003 0 0 18171 7003 - -

4145 0 6707 1292 0 22856 7999 16,910 -
81306 61661 0 34172 25712 81306 34172 - 19,610

0 0 3824 a 0 9396 3824 4,049 -
40132 0 495 16459 0 41374 16954 1,220 26,247

26726 0 13182 10557 0 57274 23739 30,548 878

0 0 10104 a 0 25078 10104 10,878 -
541 0 10204 217 a 23346 10421 9,550 -

31731 0 12669 14689 0 59013 27358 17,473 1,824

73729 82 1078 29946 29 76677 31024 2,948 22,590
0 0 1740 0 0 4727 1740 - -
0 0 89704 0 0 20798 8974 2,828 -
0 0 39616 0 0 138004 39616 1,904 -

83966 0 4133 34550 0 93851 38683 9,455 69,216
0 0 628 0 0 1594 628 - -
0 0 9470 0 0 22010 9470 2,732 -

12180 0 7655 4893 C 30180 12548 11,309 4,275
14921 0 37126 5944 (J 107924 43070 91,879. 232
10415 0 39158 4475 0 106546 43634 30,375 -

0 0 18218 (J (J 44518 18218 1,920 -
8148 0 35887 3158 (J 105179 39045 36,028 -

0 0 35530 0 0 8574C 35530 444 -
0 0 999 0 0 1441 999 - -

41290 0 2437 16746 0 47291 19183 5,824 13,045
0 0 12759 a 0 337504 12759 598 -

12111/98 12:16 PM Page 3 of 4 Pages



WTVD Reception Study -
Comparison of Grade B Field Strength Value Results
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